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I.  Of  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  poseessory  action,  wherein  the  title  to  lands  and 
tenements  may  be  tried,  and  the  possession  recovered  in  all  cases 
where  the  party  claiming  title  has  a  ri^ht  of  entry ;  whether  such 
title  be  to  an  estate  in  fee,  fee  tail,  for  hfe,  or  for  years.  From  this 
description  it  should  seem,  that,  in  strictness,  this  action  could  be 
maintained  for  the  recovery  of  that  species  of  property  only,  whereon 
an  entry  can  be  made.  But  it  will  be  found  that,  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  action 
has  been  extended  beyond  these  limits.  After  the  disuse  of  real 
actions  (1),  questions  of  title  to  land  were  usually  tried  in  actions  of 
replevin  or  trespass  quare  clausum  fregit ;  and  this  practice  con- 
tinued, until  the  method  of  trying  titles  by  the  action  of  ejectio 
firmcB,  was  introduced  (2).  But  in  the  ejectio  firmts,  damages 
only  could  be  recovered  until  some  time  between  the  6th  Ric.  II. 
ana  7th  Edw.  IV. ;  about  which  time  it  appears,  from  the  Year-book 
of  7  Edw.  IV.  fol.  6,  that  it  had  been  resolved  by  the  judges,  that 
the  term,  as  well  as  damages,  might  be  recoverea  (3).     The  action 

(1)  By  Stat.  3  &  4  Will.  IV.  c.  27,  s.  36,  all  real  and  mixed  actions, 
(except  a  writ  of  right  of  dower,  or  writ  of  dower  unde  nil  hahet,  or  a  quare 
impedit,  or  an  ejectment^)  and  plaints  in  the  nature  of  any  such  writ  or 
action,  (except  a  plaint  for  free-bench  or  dower,)  were  abolished  after  the 
31st  December,  1834. 

(2)  In  the  conclusion  of  Alden^s  case,  43  Eliz.,  5  Rep.  105,  b.,  Sir  E. 
Coke  has  remarked,  that  titles  of  land  were  at  that  day  for  the  most  part 
tried  in  actions  of  ejectio  firma. 

(3)  ''  Until  the  end  of  Edw.  IV.  the  possession  was  not  recovered  in  an 
ejectio  Jirmce,  but  only  damages.**  Hale's  H.  C.  L.  by  Runnington,  Serjt. 
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of  ejeetment  now  in  use  is  formed  on  the  plan  of  the  ejectio  fimuB^ 
in  its  improved  state,  after  it  had  been  decided  that  the  term  might 
be  recovered.  In  the  action  of  ejectment,  as  was  before  observed, 
not  only  the  title  to  the  lands  in  question  may  be  tried,  but  the  pos- 
session also  may  be  recovered,  which  circumstance  renders  it  the  most 
eligible  mode  of  proceeding ;  inasmuch  as  in  trespass,  although  the 
ri^t  may  be  ascertained,  damages  alone  can  be  recovered.  In  the 
action  of  ejectment,  indeed,  the  damages  which  are  giv^i  are  merely 
nominal ;  but  the  law  has  provided  another  remedy  for  the  injury 
sustained  by  the  party  claiming  title,  in  being  kept  out  of  posses- 
sion from  the  time  when  his  tiue  accrued,  to  the  time  of  recovering 
possession  in  the  ejectment,  viz.  by  an  action  of  trespass  for  mesne 
profits ;  for  a  further  account  of  which,  see  post^  Sect.  XV. 

Of  the  Requisites  to  support  an  Ejectment — In  order  to  main- 
tain ejectment,  the  party  at  whose  suit  it  is  brought,  must  have 
been  m  possession,  or  at  least  clothed  with  the  right  of  possession, 
at  the  time  of  the  actual  or  supposed  ouster  (a).  Hence,  this 
action  is  termed  a  possessory  action.  The  party  who  has  the  legal 
estate  in  the  lands  in  question,  must  prevail :  hence,  a  party  ^o 
ckums  under  an  elegit  (&),  subsequent  to  a  lease  granted  to  a  tenant 
in  possession,  cannot  recover :  although  he  give  notice  to  the  tenant, 
that  he  does  not  intend  to  disturb  the  possession,  and  only  means 
to  get  into  the  receipt  of  the  rents  and  profits  of  the  estate.  In 
the  case  of  Lade  v.  MoUord,  Bull.  N.  P.  110,  Lord  Mansfield^  C.  J., 
declared,  *^  that  he  ana  many  of  the  judges  had  resolved  never  to 
sufier  a  plaintiff,  in  ejectment,  to  be  nonsuited  by  a  term  standing 
out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor 
against  a  mortgagee ;  but  that  they  would  direct  the  jury  to  pre- 
sume it  surrendered.''  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  viz.  that  a  plaintiff 
in  ejectment  may  recover  on  an  equitable  title. — The  true  meaning 
of  tiie  resolution  delivered  by  Lord  Mansfield  is>  that  where  trus- 
tees ought  to  convey  to  the  beneficial  owner,  it  diall  be  left  to  the 
jury  to  presume  that  they  have  conveyed  accordingly :  or  where  the 
beneficial  occupation  of  an  estate  by  the  possessor  (c),  (under  an 
equitable  title,)  induces  a  probability  that  there  has  been  a  con- 
veyance of  the  legal  estate  to  the  person  who  is  equitably  entitled 
to  it,  a  jury  may  be  directed  to  presume  a  conveyance  of  the  legal 
estate.    An  estate  was  devised  to  trustees  in  trust  for  I.  S.,  an 

(a)  Keflw.  130,  a.  (c)  Per  Kenytm,  C.  J.,  7  T.  R.  3,  and  8 

{b)  Do€  d.  Da  Co9ta  y.  Wharton,  8  T.  R.  2.      T.  R.  1 22. 


ed.  1820,  p.  201.  See  further,  on  this  subject,  a  very  learned  and  elabo- 
rate note  by  the  reporters  in  Doe  d.  Poole  v.  Errington,  1  Ad.  &  £11.  756, 
n.  I  am  not  aware  of  any  judgment  for  the  recovery  of  the  term  prior  to 
that  in  East.  T.  14  Hen.  VIl.  Rot.  303,  a  copy  of  the  record  of  which 
will  be  found  in  Rastal's  Entries,  fol.  252,  b.,253,  a.,  ed.  1670. 
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infant,  with  directions  to  convey  the  Bame  to  him  on  his  attuning 
twenty-one  (d).  In  an  action  of  ejectment,  brought  four  years 
after  I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury  might  be 
directed  to  presume  a  conveyance  to  I.  S.  in  pursuance  of  the 
trust.  In  these  cases,  when  a  conveyance  is  presumed,  there  is  an 
end  of  the  legal  estate,  created  by  the  term.  But  where  the  fSeicts 
of  the  case  preclude  such  presumption,  or  if  there  are  not  any 
premises  (e),  from  which  a  surrender  of  the  term  can  be  pre- 
sumed (4) ;  or,  if  it  apg^r  in  a  special  verdict  (/),  or  special 
case  (9),  that  the  legal  estate  is  outstanding  in  another  person, 
the  party  who  is  not  clothed  with  the  legal  estate  cannot  prevail 
in  a  court  of  law  (5).  In  1772,  a  term  of  1000  years  was  created 
by  deed  for  the  purpose  of  securing  a  sum  of  5000Z. ;  and  in  1787, 
the  principal  ana  interest  having  been  paid,  the  residue  of  the  term 
was  assigned  in  trust  for  the  devisees  of  the  person  who  created 
the  term.  In  1789,  the  premises  were  conveyea  to  a  purchaser  by 
deed,  and  the  residue  of  the  term  was  assigned  in  trust  for  the 
purchaser,  her  heirs,  and  assigns,  or  as  she  should  appoint,  and  in 
the  meantime  to  attend  the  inheritance.  The  purchaser  entered 
into  the  possession  of  the  premises,  and  continued  so  possessed  till 
her  death.  In  1808,  she  executed  a  marriage  settlement,  reserving 
to  herself  a  power  of  appointment  by  deed  or  will,  and  after  the 
marriage,  she,  in  1815,  devised  all  her  real  estate.  Neither  in  the 
marriage  settlement,  nor  in  the  will,  was  any  mention  made  of  the 
term  of  1000  years.  She  and  her  husband  having  both  died,  it 
was  holden  (A),  on  ejectment  brought  by  her  heir  at  law,  that  there 
was  no  ground  whatever  for  presuming  that  this  term,  which  was 
assigned  to  attend  the  inheritance,  was  ever  surrendered  (6).     It 

(if)  Enffhmd  d.  Syhtm  y.  Blade,  4  T.  (/)  OoodiitUd,Jfme8y.J(mei,7T.R,49. 

R.  682.  Xff)  Roe  d.  Meade  y.  Reade,  8  T.  R.  122. 

(e)  Doe  d.  BlaekneU  y.  Plowman,  2  B.  (A)  Doe  d.  Blacknell  y.  Plowman,  2  B. 

&  Ad.  573.  &  Ad.  573. 

(4)  *'  Upon  principle,  a  term  of  years  assigned  to  attend  the  inherit- 
ance, ought  not  to  be  presumed  to  be  surrendered,  unless  there  has  been 
an  enjoyment  inconsistent  with  the  existence  of  the  term,  or  some  act 
done  in  order  to  disavow  the  tenure  under  tlie  termor ^  and  to  bar  it  as  a 
continuing  interest."    3  Sugden,  V.  &  P.  28,  10th  edition. 

(5)  ''  As  to  the  doctrine,  that  4he  legal  estate  cannot  be  set  up  at  law 
by  a  trustee  against  his  cestui  que  trust,  that  has  been  long  repudiated." 
Per  Ellenboroughy  C.  J.,  in  Doe  d.  Shewen  v.  Wroot,  E.  44  Geo.  III. 
B.  R.,  5  East,  1 38.  See  further  on  this  point  Lessee  of  Massey  v.  Touch- 
stone f  reported  in  a  note  to  Shannon  v.  Sradstreety  I  Sch.  &  Lefr.  p.  67. 

(6)  In  this  case,  the  Court  of  K.  B.  denied  the  authority  of  the  cases 
of  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  A.  710,  and  Doe  d.  Putland  v. 
Hilder^  2  B.  &  A.  782,  which  went  to  establish  the  presumption  of  the 
surrender  of  a  satisfied  term,  on  the  mere  ground  that  the  term  had  been 
left  undisturbed  for  a  long  period.      In  Doe  d.  Putland  v.  Hilder,  a 
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• 

win  be  observed  also,  that  in  the  foregoing  cases,  in  which  a  sur- 
render was  presumed,  the  presumption  was  made  in  favour  of  the 
partj  who  had  proved  a  right  to  the  beneficial  ownership ;  the  pos- 
session was  consistent  with  the  existence  of  the  surrender  requured 
to  be  presumed,  and  made  it  not  unreasonable  to  believe  that  the 
surrender  should  have  been  made  in  fact.  But  where  the  court 
were  caQed  upon  to  declare  that  the  presumption  ou^ht  to  have 
been  made  in  &vour  of  a  person  who  had  proved  no  n^ht  to  the 
possession,  no  title,  no  conveyance,  and  one  who  stood  on  mere 
naked  possession,  without  any  evidence  how  or  when  he  acquired 
it,  and  who  laid  before  the  jury  only  a  partial  statement  of  the 
ground  of  presumption,  the  court  refused  (i)  to  make  it. 

A.  devised  an  estate  to  trustees  for  a  term  of  years,  in  trust  to 
pay  annuities,  and  for  other  purposes  mentioned  in  the  wiU,  with 
remainder  to  B. ;  B.,  eighteen  years  after  the  death  of  A.,  leased 
the  premises  for  lives.  In  an  action  by  the  lessee  of  B.,  the  jury 
were  told  by  the  judge  that  they  could  not  presume  a  surrender  of 
the  term;  and  upon  motion  this  direction  was  holden  to  be  right(A). 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  the  defendant  (Z). 
Possession  gives  the  defendant  a  right  against  every  person  who 
cannot  show  a  ffood  title  (m).  But  a  lessee  vnll  not  be  permitted 
to  defend  an  ejectment  against  his  own  landlord,  from  whom  he 
has  received  possession,  on  a  supposed  defect  in  the  title  of  the 
landlord  (n) ;  nor  if  B.,  doming  under  A.,  let  lands  for  a  jeax  and 
die,  and*  A.,  after  the  expiration  of  the  term  brings  an  ejectment 

(t)  Do9d.Hamnumdf.  Cooke,  6  Bingh.  5  T.  R.  110,  n. 

174.  (m)  Per  Lord  Mmu/Md,  C.  J.,  4  Bur. 

(k)  Day  ▼.  WUBam,  2  Cr.  &  J.  460.  2487. 

(0  Per  Lee,  C.  J.,  deUvering  the  opi-  (ii)  See  Driver  d,  OxendonY,  Lawrence, 

nioni  of  the  oourt,  In  Martm  y.  Strachan,  2  BL  R.  1259. 


term  of  years  was  created  in  1762,  and  assigned  over  to  a  trustee,  in 
1779,  to  attend  the  inheritance.  In  1814,  the  owner  of  the  inheritance 
executed  a  marriage  settlement ;  and  in  1816,  conveyed  his  life  interest 
in  the  estate  to  a  purchaser,  as  a  security  for  a  debt ;  but  no  assignment 
of  the  term,  or  deuvery  of  the  deeds  relating  to  it,  took  place  on  either 
occasion.  In  1819,  an  actual  assignment  of  the  term  was  made  by  an 
administrator  of  the  trustee  in  1779,  to  a  new  trustee,  for  the  purchaser 
in  1816.  It  was  holden,  that  under  these  circumstances,  on  an  eject- 
ment brought  by  a  prior  incumbrancer  against  the  purchaser,  the  jury 
were  warranted  in  pre8umin|^  that  the  term  had  been  surrendered  pre- 
viously to  1819.  Tnis  decision*,  (which  was  called  in  question  by  Lord 
Eldan,  C,  and  by  Richards,  C.  B.,  and  Graham,  B.,)  may  now  be  con- 
sidered as  overruled. 

*  See  AipimaU  ▼.  Kea^teon,  3  Sag.  V.  &  P.  65, 10th  edition ;  Doe  w  PutUmd,  ib,  59. 
Metthewi  on  the  Doctrine  of  Prefomptioo,  226. 
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against  C,  can  C.  dispute  (o)  the  title  of  A. ;  nor  where  tenant  in 
possession  has  paid  the  rent  to  the  lessor  of  plaintiff,  can  a  third 
person  come  in  and  defend  as  landlord  without  the  tenant,  and 
dispute  the  lessor  of  plaintiff's  title  (p).  '^  Neither  the  tenant, 
nor  any  one  claiming  by  him,  can  controvert  the  landlord'^s  title. 
He  cannot  put  anotner  person  in  possession,  but  must  deliver  up 
the  premises  to  his  own  kmdlord  (g).'"  There  is  not  any  distinction 
between  the  case  of  a  tenant  and  that  of  a  common  licensee.  The 
licensee,  by  asking  permission,  admits  that  there  is  a  title  in  the 
landlord.  Hence,  where  the  lessor  of  the  plaintiff  being  in  posses- 
sion of  a  house,  &c.,  defendant  asked  leave  to  get  vegetables  in  the 
garden,  and  having  obtained  the  keys  for  this  purpose,  fraudulently 
took  possession  oi  the  house  and  set  up  a  claim  of  title :  it  was 
holden  (r),  that  defendant  having  entered  by  leave  of  the  partv  in 
possession,  she  could  not  defend  an  ejectment,  but  was  bound  to 
deliver  up  possession  to  the  party  by  whom  she  was  let  in,  for  she 
could  not  contest  the  title. 

'  Where  a  copyholder  r«)  has  been  admitted  to  a  tenement  and 
done  fealty  to  the  lord  of  a  manor,  he  is  estopped,  in  an  action  by 
the  lord  for  a  forfeiture,  from  showing  that  the  legal  estate  was  not 
in  the  lord  at  the  time  of  admittance.  In  a  case,  however,  where 
the  lessor  of  the  plaintiff  holding  an  estate  under  a  lease  for 
twenty-one  years  (^),  underlet  the  same  to  the  defendant  for  a  year^ 
and  the  defendant  held  over  after  the  expiration  of  the  twenty-one 
years,  after  which  the  lessor  of  the  plaintiff  gave  the  defendant  a 
regular  notice  to  quit,  which  not  being  complied  with,  an  ejectment 
was  brought ;  it  was  holden,  that  it  was  competent  to  the  defendant 
to  show,  that  the  lessor^s  title  had  expired,  and  that  he  had  no  right 
to  turn  him  out  of  possession.  So  where  the  tenant  has  not 
received  possession  from  a  person,  to  whom,  however,  under  a  mis- 
representation or  by  mistake,  he  has  paid  rent,  such  payment  of 
rent  will  not  estop  the  tenant  from  setting  up  the  title  of  the  real 
owner  (u).  M.,  being  seized  in  fee  of  land,  mortgaged  to  O.,  but 
remained  in  possession,  and  afterwards  demised  part  for  a  term  to 
B.,  who  also  entered ;  after  which,  M.  mortgaged  to  H.  H.,  after 
this,  received  rent  from  B.,  and  demised  the  other  part  to  A. 
Afterwards  B.  and  A.,  on  notice  from  O.,  paid  O.  rent.    H.  then 


t 


[o)  Banrick  y.  7%omp«on,  7  T.  R.  488. 
p)  Doe  d.  Knight  y.  Smythe,  4  M.  & 
S.  347,  recognised  in  Doe  d.  BuUen  y. 
MilU,  2  Ad.  &  EU.  17.  See  n^rOf  Balk 
y.  Wettwood,  2Campb.  11. 

(q)  Per  Dampier,  J.,  S.  C,  4  M.  &  S. 
348,  9,  cited  by  Parker  J.,  Doe  d.  Man- 
ton  y.  Austin,  9  Bingh.  45,  6.  See  alto 
Cooper  y.  Blandy,  1  Bingh.  N.  C.  45. 
But  see  a  distinction  in  Hopcnrft  y.  Keye, 
9  Bingh.  613. 

(r)  Doe  d,  Johnson  y.  Baytup,  3  Ad. 


&  EU.  188. 

(«)  DoeonthedemieeqfSirB.Nepean 
y.  Budden,  5  B.  &  A.  626. 

(0  England  d.  Sybum  y.  SUide,  4  T. 
R.  682 ;  Doe  y.  Ramebottom,  3  M.  &  S. 
516,  S.  P. ;  Doe  d.  Lowden  y.  Watson,  2 
Stark.  N.  P.  C.  230,  S.  P.  See  Gravenor 
y.  Woodhouse,  1  Bingh.  38 ;  Comish  y. 
SeareU,  8  B.  &  C.  471 ;  Brook  y.  Biggs^ 
2  Bingh.  N.  C.  572. 

(«)  Fennerr.  Dt^hekf  2  Bingh.  10. 
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brought  ejectment  (after  notice  to  quit)  asainst  B.  and  A.  It  was 
holden  (x),  that  B.  as  weU  as  A.  might  mow  in  defence  the  prior 
mortgage  to  O.,  0/s  notice  to  them,  and  their  payment  of  rent 
to  O.;  for,  although  B.  could  not  dispute  M.'s  title  at  the  time  of 
Ihe  demise,  yet  he  might  show  that  H.  had  not  any  derivative 
title  from  M.,  and  he  was  not  precluded  by  having  paid  rent  to  H., 
under  a  mistake  of  the  facts. 

Premises  being  in  possession  of  a  tenant  under  an  indenture  of 
lease,  a  party  claiming  them  by  an  alleged  title  adverse  to  that  of 
the  lessor,  and  prior  to  the  lease,  demanded  them  of  the  lessee,  and 
ultimately  obtamed  possession  by  paying  him  20/.  The  landlord 
afterwards  brought  ejectment  against  the  party  so  in  possession, 
the  term  having  been  forfeited  by  non-payment  of  rent,  and  there 
being  no  sufficient  distress  on  the  premises.  It  was  holden,  that 
this  case  fell  within  the  rule  whereby  the  tenant  is  precluded  from 
contesting  his  landlord's  titie.  Doe  d.  Bullen  v.  MiUs.  2  Ad.  & 
EH.  17. 


XL  By  whom  an  Ejectment  may  he  hraught. 

An  ejectment  may  be  brought  by  the  following  persons : 

1.  Bargamee,  under  a  commission  of  bankrupt,  1  Wils.  276. 

2.  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholders  (7),  Moor,669 ;  1  Leon.  4;  Cro.  Eliz.  536 ;  4  Rep. 

(jr)  Doe  d.  Higgmbotham  ▼.  Baritm,  11  A.  &  £.  307 ;  3  P.  &  D.  194. 


(7)  If  a  copyholder,  without  license,  makes  a  lease  for  one  year,  or,  with 
license,  makes  a  lease  for  many  years,  and  the  lessee  be  ejected,  he  shall 
not  sue  in  the  lord's  court  by  plaint,  but  shall  have  an  ejectio  Jirm<B  at  the 
common  law ;  because  he  has  not  a  customary  estate  by  copy,  but  a  war- 
rantable estate  by  the  rules  of  the  common  law.  Co.  Cop.  s.  51 .  A  lessee 
for  years  of  a  copyholder  may  maintain  ejectment,  though  there  be  no  cus- 
tom in  the  manor  to  lease,  and  no  license  has  been  obtained,  such  lease  being 
void  only  as  aeainst  the  lord.  Doe  d»  Tressidder  v.  Tressidder^  1 G.  &  D.  70. 
If  the  copyholders  of  a  manor  belonging  to  a  bishoprick,  during  the  vacancy 
of  the  see,  commit  a  forfeiture  by  cutting  timber,  the  succeeding  bishop 
may  bring  ejectment.  Read  v.  Allen,  Oxford  Circuit,  1730,  per  Comyns, 
Bull.  N.  P.  107.  The  lord  may  seize  copyhold  land  quousque,  in  virtue 
of  a  right  which  accrued  to  the  preceding  lord,  on  default  of  the  heir 
coming  in  to  be  admitted ;  and  that,  although  he  be  the  devisee,  and  not 
the  heir  of  the  preceding  lord ;  but,  to  entitle  the  lord  to  make  such  seizure, 
there  must  be  three  proclamations  made,  at  three  consecutive  courts.  Doe 
d,  Bover  v.  Trueman,  1  B.  &  Ad.  736.  An  heir  to  whom  a  copyhold 
descends,  may  surrender  before  admittance,  because  he  is  in  by  course  of 
law,  and  the  custom,  which  makes  him  heir  to  the  estate,  casts  the  posses- 
sion upon  him  from  his  ancestor ;  consequently  such  heir  may  maintain 
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26,  a;  Cro.  Jac.  31 ;  Yelv.  144 ;  1  T.  R.  600.  A  copyholder  cannot 
make  a  lease  for  more  than  one  year  without  a  license,  or  by  special 
custom,  without  incurring  a  forfeiture  of  his  estate :  but  a  lease  for 
one  year  is  good  without  either,  and  a  copyholder  may  maintain  an 
ejectment  upon  it.  Frasel  v.  Welsh,  Cro.  Jac.  403 ;  JSrish  v.  RiveSj 
Cro.  Eliz.  717. 

ejectment  before  admittance  *.  So  the  grantee  of  a  copyhold  in  rever- 
sion has  a  ^ood  and  perfect  title  by  the  grant,  without  admittance,  and 
may  maintam  ejectment  on  the  death  of  the  tenant  for  life.  Roe  y.  Love- 
lessy  2  6.  &  A.  453.  But  a  stranger,  to  whom  a  copyhold  is  surrendered^ 
has  nothing  before  admittance,  because  he  is  a  purchaser.  Until  the 
admittance  of  surrenderee,  the  copyhold  remains  in  the  surrenderor,  and  if 
he  die,  his  heir  may  bring  ejectment.  Wilson  y.  Weddell,  Yely.  144. 
But  after  admittance,  surrenderee  may  maintain  ejectment  against  surren- 
deror, and  lay  his  demise  on  a  day  between  the  times  of  surrender  and 
admittance.  Holdfast  y.  Claphamj  1  T.  R.  600.  Admittance  of  tenant 
for  life  is  admittance  of  him  in  remainder,  without  any  other  admittance. 
Auncelme  y.  Auncelmef  Cro.  Jac.  31 ;  Warsopp  y.  Abellf  5  Mod.  307. 
But  if  a  copyEold  be  surrendered  to  one  for  life,  remainder  to  another  in 
fee,  if  the  lord  ia  to  have  a  fine  from  the  remainder-man  there  is  occasion 
for  a  new  admittance.  Cripping  y.  Sunning ^  Moor,«465.  And  a  custom 
that  the  remainder-man  coming  into  possession  on  the  death  of  tenant  for 
life  shall  be  admitted  and  pay  a  fine,  is  a  good  custom.  Doe  d,  Whit- 
bread  y.  Jenny ^  6  East,  622.  An  heir  at  law  may  devise  his  copyhold 
estate,  without  having  been  admitted,  and  without  previous  payment  of  the 
lord's  fine.  Wright  v.  Banhs^  3  B.  &  Ad.  664.  The  devisee  of  a  copyhold 
or  customary  estate,  which  had  been  surrendered  to  the  use  of  the  will, 
having  died  before  admittance,  it  was  holden,  that  her  devisee,  though 
afterwards  admitted,  could  not  recover  in  ejectment ;  for  the  admittance 
of  the  second  devisee  had  no  relation  to  the  last  legal  surrender,  and  the 
legal  title  remained  in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  y. 
Vernon f  9  East,  8,  cited  per  Cur.,  Doe  d.  Winder  y.  Lawes,  7  A.  & 
E.  213.  But  see  now  7  Will.  IV.  &  1  Vict.  c.  26,  s.  3.  A  copyhold 
tenant  surrendered  his  estate  to  the  use  of  another,  and  afterwards  com- 
mitted and  was  convicted  of  felony  before  admittance  of  the  surrenderee : 
it  was  holden,  that  the  estate  was  by  the  custom  forfeited  to  the  lord.  Rex 
y.  Lady  St,  John  Mildmay,  5  B.  &  Ad.  254.  Where  a  copyholder  was 
convicted  of  a  capital  felony,  but  pardoned,  upon  condition  of  remaining 
two  years  in  prison,  and  the  lord  did  not  do  any  act  towards  seizing  the 
copyhold ;  it  was  holden,  that  at  the  expiration  of  the  two  years,  the  copy- 
holder might  maintain  ejectment  against  one  who  had  ousted  him ;  inas- 
much as  the  pardon,  by  virtue  of  stat.  6  Greo.  IV.  c.  25,  s.  7,  restored  him 
to  his  competency,  and  the  estate  would  not  vest  in  the  lord  without  any 
act  done  by  him.  Doe  d.  Evans  v.  Evans^  5  B.  &  C.  584.  Copyholds 
are  within  the  statute  against  fraudulent  conveyances,  27  Eliz.  c.  4.  Doe 
d,  Tunstall  v.  Bottrielly  5  B.  &  Ad.  131,  overruling  the  dictum  of  Blen- 
cowe^  J.,  in  Bull.  N.  P.  108. 

•  Adm.  per  Cur.  in  Roe  d,  Jeffereyt  t.  Htekt^  2  Wils.  15,  and  per  Kenyon,  C.  J., 
in  Z)oe  T.  Hellier,  3  T.  R.  169,  S.  P. 
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4.  Corporation  aggregate,  Carth.  390  ;  12  Mod.  113,  or  sole. 
6.  Devisee,  1  Inst.  240,  b. 

6.  Grantee  of  rent-charge,  with  a  power  to  retain  until  satisfac- 
tion, 1  Saund.  112. 

7.  Ouardian  in  socage  (8)« 

8.  In£Emt,  per  Mallet^  J.,  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  agunst 
executor  (y)  or  a  stranger  (z) ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved. 

10.  Mortgagee,  Doug.  21 ;  Salk.  245 ;  Str.  413  (9). 

(y)  Doe  ▼.  Ouy,  S  Eiot,  120.  (jt)  1  Str.  70. 


(8)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  lessee  may 
have  an  ejectio  firmm^  per  three  justices,  Cro.  Jac.  99;  Adm.  Hutt.  16, 
17.  Gaardian  in  socage  may  make  a  lease  of  the  infant's  estate  until  his 
age  of  fourteen  years,  and  upon  such  lease  the  lessee  may  maintain  an 
ejectment.  2  RolL  Abr.  41,  (Q)  pi.  4.  Gaardian  in  socage  may  bring 
trespass  or  ejectment  in  his  own  name,  or  make  a  lease  of  the  land  in  his 
own  name,  until  the  in&nt  arrive  at  the  age  of  fourteen.  Per  Cur.^  Lord 
Raym.  131.  Guardian  appointed  by  deed,  or  will  in  writing,  attested  by 
two  witnesses  under  the  stat.  12  Car.  II.  c.  24,  ss.  8  and  9,  has  the  same 
interest  in  all  respects  as  a  guardian  in  socage  had  before,  with  these  ex- 
ceptions: Ist,  such  guardian  may  hold  his  office  for  a  longer  time  than 
the  guardian  in  socage  could ;  viz.  until  the  heir  attain  the  age  of  twenty- 
one  ;  2nd,  the  next  of  kin  not  inheritable  were  the  persons  entitled  to  be 
guardians  in  socage ;  but,  under  the  statute,  the  person  appointed  by  the 
fiither  shall  be  guardian.  See  Vaughan,  179,  and  1  P.  Wms.  102.  See 
also  several  learned  notes  on  the  subject  of  guardianship  in  Harg.  Co.  litt. 
88,  b. 

(9)  But  by  stat.  7  Geo.  11.  c.  20,  s.  1,  '^  Whereany  action  of  ejectment 
shaJl  be  brought  by  any  mortgagees,  their  heirs,  executors,  &c.,  and  no 
suit  shall  be  depending  in  equity  for  foreclosing  or  redeeming  such  mort- 
gaged landsj  if  the  person  having  right  to  redeem,  and  who  shall  appear 
and  become  defendant,  shall,  pending  such  action^  pay  unto  the  mort- 
gagees, or,  in  case  of  refusal,  bring  into  court,  principal,  interest,  and 
costs,  expended,  either  in  law  or  in  equity,  upon  such  mortg^age;  the 
monies  so  paid  or  brought  into  court,  shall  be  in  satisfaction  of  such 
mortgage,  and  the  court  shall  discharge  the  mortgagor  or  defendant  from 
the  same,  and  compel  the  mortgagees,  by  rule  of  court,  at  the  costs  of  the 
mortgagor,  to  reconvey  the  mortgaged  lands,  and  deliver  up  all  deeds  and 
writings  in  their  custody  relating  to  the  title.*'  N.  There  must  be  an  affi- 
davit uiat  there  is  not  any  suit  in  equity  depending.  After  judgment  for 
the  plaintiff  in  ejectment,  the  mortgagor  prayed  to  bring  the  money  into 
court  on  the  preceding  statute;  but  per  Page  and  Chappie ,  Js.,  the 
statute  gives  liberty  to  ao  ity  pending  the  action :  but,  after  judgment,  the 
action  is  not  depending ;  the  application,  therefore,  was  refused.  Wilkin" 
son  d.  Lock  v.  Traxton^  6.  R.  M. ;  14  Geo.  II.  Serjeant  Leeds'  MSS. 
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11.  Personal  representative,  stat.  4  Edw.  III.  c.  7;  4*  Rep.  94, 
a. ;  1  Vent.  30. 

12.  Provisional  assignee  of  Insolvent  Debtors  Court.  Doe  d. 
Clark  V.  Spencer  J  3  Bingh.  203,  even  without  the  authority  of  that 
court  or  the  creditors  to  sue.  Doe  d.  Spencer  v.  Clarh^  3  Bingh. 
370.  But  insolvent  himself,  after  such  assi^;nment,  cannot  main- 
tain ejectment  (a) ;  although  provisional  assignee  has  not  taken 
possession,  nor  permanent  assignee  been  appointed,  nor  rent  with- 
held from  lessor.     See  stat.  1  b  2  Vict.  c.  110,  ss.  37,  50. 

13.  Tenant  by  elegit. 

14.  Tenant  in  conunon  may  maintain  ejectment  against  his  com- 
panion upon  an  actual  ouster,  Litt.  sect.  322 ;  Doe  d.  Wawn  v. 
Ham,  3  M.  &  W.  333. 

N.  Committee  of  a  lunatic's  estate  cannot  bring  an  ejectment, 
Hob.  216 ;  Hutt.  16. 

The  stat.  11  Geo.  II.  c.  19,  s.  16,  extended  bv  stat.  57  Geo.  III. 
c.  52,  authorizes  two  justices  under  certain  regulations  to  put  land- 
lords into  possession,  where  tenants  desert  the  premises,  and  leave 
the  same  uncultivated  or.  unoccupied,  so  as  no  sufficient  distress  can 
be  had.  Where  a  tenant  ces^ed  to  reside  on  the  premises  for 
several  months,  and  left  them  without  any  furniture  or  other  pro- 
perty sufficient  to  answer  the  yearns  rent ;  it  was  holden,  that  the 
landlord  might  proceed  under  the  stat.  11  Geo.  II.  c.  19,  s.  16, 
although  he  knew  where  the  tenant  then  was,  and  although  the 
justices  found  a  servant  of  the  tenant  on  the  premises,  when  they 
first  went  to  view  the  same.    Exp.  Pilton,  1  B.  &  A.  369. 

Difficulties  having  frequently  arisen,  and  considerable  expenses 
having  been  incurred  by  reason  of  the  refusal  of  persons,  who  had 
been  permitted  to  occupy,  or  who  had  intruded  themselves  into 
parish  houses,  to  deliver  up  possession  of  such  houses,  by  stat.  59 
Geo.  III.  c.  12,  s.  24,  two  justices  are  empowered,  in  such  cases,  to 
cause  possession  to  be  delivered  to  churchwardens  and  overseers. 
The  mode  of  proceeding  is  prescribed  by  the  statute.  This  statute 
was  not  intended  to  take  away  a  ri^ht  which  the  owner  of  property 
had  at  common  law  to  enter  and  take  possession,  if  it  could  be 
done  peaceably,  but  to  provide  an  expeditious  mode,  whereby  parish 
officers  might  obtain  possession  where  it  was  obstinately  withheld ; 

(a)  Doe  y.  Andrewi,  4  Bingh.  348,  Beit,  C.  J.,  diss. 


This  statute  contains  a  proviso  (sect.  3),  that  it  shall  not  extend  to  any 
case,  where  the  party  praying  a  redemption  has  not  a  right  to  redeem, 
&c.  Hence,  where  the  mortgagor  has  agreed  to  convey  the  equity  of  re- 
demption to  die  mortgagee,  the  court  will  not  stay  proceedings.  Oood" 
title  d.  Taysum  v.  Pope,  7  T.  R.  185. 
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and  that  they  inight  not  do  that  which  had  before  been  sometimes 
done,  viz.  mighit  not  turn  occupiers  out  vi  et  armis^  which  led  to 
iiirther  expense  and  litigation.  The  provisions  of  the  statute  are 
equaUy  wplicable,  whetiber  the  party  nas  wrongfully  intruded  him- 
self into  we  premises,  or  has  been  suffered  by  the  parish  officers  to 
occupy  them. 

The  17th  section  (b)  vests  all  real  property  belonging  to  the 
parish  in  the  churchwardens  and  overseers  in  succession,  as  a  corpo- 
ration. In  ejectment  (c),  by  or  against  parish  officers  claiming  to 
hold  premises  for  the  parish  under  the  foregoing  section,  ratea  in- 
habitants are  compet^t  witnesses  for  the  officers  under  stat.  54 
Geo.  III.  c.  170,  s.  9.  In  a  case  where  it  did  not  appear  who  had 
the  legal  property  at  the  time  of  the  act  passing,  but  rent  had  been 
paid  to  the  churchwardens  and  overseers  as  such;  it  was  holden  {d), 
that  the  property  belonged  to  the  parish,  and  that  the  present 
dmrch^jr  Jd  oveniers  mieht  ricoyer  the  eame,  having  riven 
a  notice  to  quit,  although  defendant  claimed  to  hold  under  a  lease 
granted  by  former  churchwardens  and  overseers,  for  an  unexpired 
term ;  inasmuch  as  such  lease  having  been  granted  before  the  act,  it 
conveyed  no  legal  interest ;  and  the  defen^Euit  therefore  might  be 
treated  as  a  t^ant  from  year  to  year,  whose  tenancy  had  been  de- 
termined by  the  notice. 

By  stat.  5  &  6  Will.  IV.  c.  69,  s.  5,  the  powers  given  by  the 
59  Geo.  III.  c.  12,  are  extended  to  houses  and  lands  vested  in 
guardians  of  an  union  or  parish. 

A  pauper  had  removed  from  a  parish  house ;  the  overseers  en- 
tered, resumed  possession,  and  afterwards  carried  away  the  furni- 
ture which  belonged  to  them :  it  was  holden  («),  that  they  were 
justified  in  so  doing,  without  giving  any  notice  to  quit,  and  were  not 
bound  to  pursue  the  mode  pointed  out  by  the  foregoing  statute ; 
for  that  did  not  apply.  Under  this  act,  property  held  by  trustees 
for  the  benefit  of  a  parish,  vests  in  the  churchwardens  and  over- 
seers (f)y  where  there  are  not  any  known  feoffees  in  existence,  nor 
any  other  person  in  whom  the  legal  estate  is  vested  (^) ;  and  the 
statute  extends  to  tenements,  the  profits  of  which  are  applicable  to 
the  purpose  for  which  a  church-rate  is  levied  (A) ;  but  not  to  a  case 
where  tne  trust  is  for  a  special  and  not  for  general  purposes,  and 
where  the  land  for  which  the  profits  are  to  be  applied  cannot  be 
called  parish  property  (i). 

By  a  late  act,  1  b  2  Vict.  c.  74,  for  facilitating  the  recovery  of 

(b)  See  now  5  &  6  Will.  lY.  c.  69,  n.  7  (e)  Wildbor  y.  Itahtforth,  8  B.  &  C.  4. 

and  8,  fimilmr  prenttons  u  to  guardians.  (/)  Doe  d.  Jaekmm  y.  HUey^  10  B.  & 

(e)  D09  drSouitbee  y.  Adderiey,  8  A.  C.  885. 

&  E.  502.  (jsf)   Per  Detunau,  C.  J.,  AOoion,  ▼. 

(d)  Dot  d.  Hifffft  y.  Terry,  4  Ad.  &  Stark,  9  A.  &  £.  255. 

EU.  274,  recognizing  Doe  y.  Hiley  .•  Doe  (A)  Doe  d.  Jackion  y.  Hiley,  10  B.  & 

d.  Hobbe  y.  CoeieU,  4  Ad.  H  Ell.  478,  C.  885. 

8.  P.  (0  AUoMon  y.  Stwrk,  9  A.  &  B.  255. 
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posseflsion  of  tenements  after  due  determination  of  the  tenancy,  in 
cases  where  there  is  no  rent,  or  where  the  rent  does  not  exceed  202., 
and  when  the  tenancy  is  either  at  will  or  for  a  term  not  exceeding 
seven  years,  smnmary  proceedings  may  be  had. 


III.  For  what  Things  an  Ejectment  will  lie. 

In  general  an  ejectment  will  lie  to  recover  the  possession  of  any 
thing  whereon  an  entry  can  be  made,  and  whereof  the  sheriff  can 
deliver  possession.     Hence  an  ejectment  vnll  lie  for  the  recovery  of 

acres  of  alder  carr  in  Norfolk,  because  alder  carr  is  a  term 

well  known  in  that  county,  and  si^iifies  the  same  as  alnetum, 
Barnes  v.  Peterson,  Str.  1063. 

Beastgate  in  Suffolk,  Bennington  v.  Ooodtitle,  Str.  1084>. 

Bedchamber,  3  Leon.  210. 

acres  of  bogge  in  Ireland,  Cro.  Car.  612. 

Cattlegate  in  Yorkshire  (10),  Metcalf  v.  Boe,  B.  R.  M. 
9  Geo.  II.  Ca.  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  256. 

Coalmine,  Comyn  v.  Kyncto,  Cro.  Jac.  150, 

de  mineris  carbonum  in  county  palatine  of  Durham, 

Carth.  277. 

Common  of  pasture  adjudged  good  after  verdict ;  for  it  shall  be 
intended  such  conmoion  of  pasture  as  an  ejectment  will  lie  for, 
viz.  conmoLon  appendant  or  appurtenant,  Newman  v.  Holdmnfast, 
Str.  54. 

Cottage,  HiU  v.  Giles,  Cro.  Eliz.  818. 

acres  of  fiinse  and  heath,  and acres  of  moor  and 

marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Boyston  v.  Eccleston,  Cro.  Jac.  54. 

— —  part  of  a  house,  known  by  the  name  of  the  Three  Kings 
in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.     Objection,  that  it  is  his 


(10)  Ejectment  for  ten  acres  of  pasture  cattlegates  with  their  appur- 
ten^ces,  in  a  close  called,  &c.  in  Yorkshire.  Motion  after  verdict  in 
an^t  of  judgment,  on  the  ground  of  uncertainty  of  description.  Per  Cur, 
Either  cattlegate  must  be  considered  as  pasture,  and  then  it  is  synonymous 
with  the  woid  pasture  preceding  it ;  or  else  it  must  be  taken  for  common 
of  pasture  for  cattle ;  and  then  being  after  verdict  it  must  be  taken  for 
common  appurtenant,  which  is  recoverable  in  ejectment.  Metcalf  v.  Roe, 
M.  9  Geo.  II.  6.  R. 
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petiium.    Answer,  ejectio  fimuB  is  a  personal  action,  and  plaintiff 
demands  nothing  certainly,  HareboUle  v.  Placockt  Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil  may 
recover  land  which  is  subject  to  a  public  easement^  such  as  the 
king's  highway :  and  a  wall  being  built  on  the  land,  shall  not  vitiate 
the  description,  Goodiitle  d.  CSester  v.  Alker^  1  Burr.  133. 

Messuage  or  tenement,  called  the  Black  Stoan^  1  Sidf.  296. 

acres  of  mountain  in  Ireland,  Lord  KUdcare  v.  Fisher^ 

Str.  71 ;  Lord  Kingston  v.  Bahbingtony  1  Bro.  P.  C.  71>  Tomlin's 
edition. 

Orchard,  Wright  v.  Wheatleg,  Cro.  Eliz.  854. 

Rectory  of  B.,  and  a  certain  place  there  called  the  Vestry, 
3  Lev.  96,  97;  Hutchinson  v.  PvJler^  adjudged  on  error  in  the 
Exchequer  Chamber,  and  recognized  in  2  Lord  Raym.  1471  • 

Stable,  1  Lev.  58. 

Where  an  JSfectment  will  not  lie. — But  an  ejectment  cannot  be 
maintained  for 


Canoniy ;  for  it  is  an  ecclesiastical  office  only,  Doe  d»  Butcher 
V.  Musgravey  Clerkj  Canon  of  Windsor,  1  M.  b  Or.  625. 

Close,  11  Rep.  55,  Qodb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein,  Latch,  61 ;  lit.  Rep.  301 ;  Hetl.  146. 

Messuage  and  tenement^  Doe  v.  Plowman^  1  East's  R.  441,  (11), 
measuage,  garden,  and  tenementy  GoodtUU  v.  Waltony  Str.  834. 
But  no  ground  for  reversal  on  error,  if  demanded  in  same  count ; 
because  when  same  count  contains  two  demands,  for  one  of  which 
action  lies  and  not  for  the  other,  all  the  damages  shall  be  re- 
ferred (A)  to  the  good  cause  of  action. 

Messuage  or  tenementy  Goodright  on  d.  Welch  v.  Floody 
3  Wils.  23. 

Messuage,  situate  in  Coventry  (Z),  in  the  parishes  of  A.  and  J9., 
or  one  of  them.  Holden  bad  for  uncertainty,  after  verdict,  and 
that  the  words,  ^^  or  one  of  them,"  could  not  lie  rejected. 

De  peci&  terrsB,  Moor,  702,  pi.  976. 

(k)  Doi  d.  LmarU  ▼.  Dy^tUlf  8  B.  &  (0  OoodrigM  d,  Grffin  ▼.  Fgwsomt 
C.  70.  7  Mod.  457,  8to  edit. ;  1  Bun.  150, 8.  C. 


(1 1)  But  after  verdict  the  court  will  give  leave  (even  pending  a  rule 
to  arrest  the  judgment  on  this  ground)  to  enter  the  va:dict  according  to  the 
judge's  notes  for  the  messuage  only.  Ooodtitle  d.  Wright  v.  Olwayy 
8]Stft,357. 


696  EJECTMENT. 

De  casfcro,  viUfi.  et  terris,  Yelv.  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  In  grant,  which 
are  not  in  their  nature  capable  of  being  delivered  in  execution,  as 
an  advowaon,  common  in  gross,  Cro.  Jac.  146. 

An  ejectment  will  not  lie  for  libera  piscaria,  Cro.  Jac.  146;  Cro. 
Car.  492;  8  Mod.  277;  1  Brownl.  142,  contra  per  Ashkurst^  J., 
1  T.  R.  361. 

Nor  pro  quodam  rivulo  sive  aquas  cursu,  called  D.,  Yelv.  143;  nor 
for  Pannage,  1  Lev.  212. 

Nor  for  a  tin-bound,  Doe  d,  E.  of  Falmouth  v.  Alderson,  1  M. 
&  W.  210. 

The  owner  of  the  fee  by  indenture  granted  to  A.,  his  partners, 
fellow-adventurers,  &c.,  free  liberty  to  diff  for  tin  and  all  other 
metals  throughout  certain  lands  therein  described,  and  to  raise, 
make  merchantable,  and  dispose  of  the  same  to  their  own  use ;  and 
to  make  adits,  &c.  necessary  for  the  exercise  of  that  liberty, 
together  with  the  use  of  all  waters  and  watercourses,  excepting 
to  the  grantor,  liberty  for  driving  any  new  adit  within  the  lands 
thereby  granted,  and  to  convey  any  watercourse  over  the  premises 
granted,  nabendum  for  twenty-one  years ;  covenant  by  the  grantee 
to  pay  one-eidith  share  of  all  ore  to  the  grantor,  and  all  rates, 
taxes,  &c.,  and  to  work  effectually  the  mines  during  the  term ;  and 
then,  in  failure  of  the  performance  of  any  of  the  covenants,  a  right 
of  re-entry  was  reserved  to  the  grantor:  it  was  holden  (m),  that  Uiis 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  license  to 
dig  and  search  for  minerals;  and  the  grantee  could  not  maintain  an 
ejectment  for  mines  lying  within  the  limits  of  the  set,  but  not  con- 
nected with  the  workmgs  of  the  grantee. 


IV .  In  what  Cases  previous  Steps  must  he  taken  before 

Ejectment  brought. 

In  some  cases,  before  an  ejectment  can  be  brought,  some  previous 
steps  must  be  taken,  in  order  to  entitle  the  plaintiff  to  the  action. 
Under  what  circumstances  these  proceedings  will  be  necessary,  will 
appear  from  the  foUowing  remarks : — 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with  procla- 
mations, according  to  the  stat.  4  Hen.  VII.  c.  24  (12) ;   and  an 

(m)  Do€  d,  Hanley  y.  Woodf  2  B.  &  A.  724. 


(12)  See  3  &  4  Will.  IV.  c.  74,  abolition  of  fines  after  31st  Dec.  1833. 
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ejectment  cannot  be  bronght  unt3  such  entry  has  been  made  (n). 
And  by  stat.  4  Ann.  c.  16,  the  action  must  be  commenced  within 
one  year  next  after  the  making  such  entry,  and  prosecuted 
with  effect ;  the  plaintiff  laying  his  demise  on  a  day  subsequent 
to  the  day  of  the  entry  (o).  But  an  actual  entry  is  not  necessary 
to  avoid  a  fine  at  common  law,  without  proclamations  (p)  ;  nor  a 
fine  with  proclamations,  if  all  the  proclamations  were  not  made  at 
the  time  when  the  ejectment  was  brought  (q) ;  nor  a  fine  which 
has  no  operation,  as  a  fine  levied  by  son  of  tenant  at  sufferance  (r), 
or  a  fine  levied  by  a  tenant  for  years  (s) ;  nor  to  maintain  an  ejedr 
ment  on  a  clause  of  re-entry  tor  non-payment  of  rent  (t).  So  if 
one  of  two  tenants  in  common  of  a  reversion  levy  a  fine  of  the 
whole,  such  fine  does  not  require  an  actual  entry  by  the  other 
tenant  in  common  to  avoid  it  (ti).  Where  tenant  for  life  levies  a 
fine  with  proclamations,  although  it  is  not  any  bar  to  those  in  re* 
mainder,  yet  a  renfiainder^man  must  make  an  actual  entry,  in  order 
to  avoid  it,  before  he  can  maintain  an  ejectment  (x) ;  but  he  need 
not  enter  until  five  years  afker  the  death  of  a  tenant  for  life  (y). 
An  entry  upon  an  estate  generally,  is  an  entry  for  the  whole  {z) ; 
if  it  be  for  less,  it  ^ould  be  so  defined  at  the  time.  But  it  is  a 
sufficient  entry  to  avoid  a  fine,  if  the  party  enters  expressly  to 
claim  the  premises  as  his  own  (a) ;  it  is  not  necessary  for  him  to 
say  that  he  enters  to  avoid  all  fines,  or  to  specify  what  particular 
act,  adverse  to  his  own  interest,  he  means  to  defeat.  In  a  case 
where  a  party  had  a  right  of  entry  upon  condition  broken  (h) ;  and 
a  stranger  entered,  and  afterwards  the  plaintiff  assented  to  such 
entry,  and  brought  an  ejectment,  laying  the  demise  after  the  assent, 
it  was  holden  sufficient.  Where  an  ejectment  is  brought  by  a 
corporation  aggregate,  they  must  execute  a  letter  of  attorney  to 
some  person,  empowering  him  to  enter  on  the  land ;  but  a  verbal 


notice  to  quit,  given  by  a  steward  of  a  corporation,  is  sufficient  (c)* 

tne  possession  of  a  receiver  (d),  under  an  ap- 
pointment of  the  Court  of  Chancery,  an  ejectment  cannot  be 


Where  lands  are  in  the  possession  of  a  receiver  (d),  under  an  ai 
pointment  of  the  Court  of  Chancery,  an  ejectment  cannot  I 
brought  for  the  recovery  of  such  lands,  without  leave  of  the  court. 


(it)  Berrinffton  y.  Parkhunt,  2  Str. 
1086  ;  Oompert  y.  Hiekt,  7  T.  R.  727. 

(o)  2  Str.  1036 ;  7  T.  R,  727. 

(p)  JenMtu  on  d,  Harris  and  Wife  y. 
Priehard,  2  Wib.  45. 

(q)  Do€  d.  Ducket  and  Ladbrooke  y. 
Watte,  9  Eut,  17>  in  which  TV^pncr  d, 
Peekham  y.  Merlott,  WiUei,  177,  was 
OTOTaled. 

(r)  Doer.  Perkine,  3M.  &  S.  271. 

(e)  Per  Lord  Kenyan,  C.  J.,  In  Peace- 
Okie  y.  Head,  1  East,  575. 

(0  Qoodright  y.  Cator,  Dougl.  477. 


(«)  Roe  y.  miiot,  1  B.  &  A.  85.  See 
also  Doe  y.  Harrie,  5  M.  &  S.  326. 

{x)  Compere  y.  Hicke,  7  T.  R.  433» 
727. 

(y)  Pof^fret  y.  Windeor,  2  Ves.  481. 

SPer Ld.  Kenyon,  C.  J.,  3  T.  R.  170. 
Doe  d.  Jonee  y.  WiUiamt,  5  B.  & 
Ad.  783. 
(bS  mtchet  y.  Adame,  2  Str.  1128. 
(e)  Roe  d.  Dean  and  Ch.  qf  Rocheeter 
y.  Pierce,  2  Campb.  96. 

(lO  Anyel  y.  Smith,  Eldon,  C,  10  Yes. 
jun.  335. 
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V.  In  what  Cases  a  Notice  to  quit  must  be  gioen  before  JEjectment 
brought^  p.  698 ;  JRequisites  of  Notice,  p.  701 ;  Waiver  of 
Notice,  p.  705 ;  Where  Notice  is  not  required,  p.  710 ;  Stat. 
1  Geo.  IV.  c.  87,  for  Reconery  of  Lands,  &c.  unlawfully  held 
over,  p.  712. 

Thb  old  tenancy  at  will  being  attended  with  many  inconve- 
niences, the  inclination  of  the  courts  has  of  late  beei  to  make  every 
tenancy  a  holding  from  year  to  year,  if  they  can  find  any  foundor 
tionfor  it  (e),  as  if  the  lessor  accepts  yearly  rent,  or  rent  mea- 
sured by  any  aliquot  part  of  a  year :  and  it  has  been  considered  as 
more  aavantMeous  to  the  parties,  that  such  demises  should  be 
construed  to  be  tenancies  £rom  year  to  year,  so  long  as  it  shall 
please  both  parties ;  for  in  that  case  one  party  cannot  determine 
the  tenancy,  without  giving  a  reasonable  notice  to  quit  to  the 
other ;  witn  respect  to  which  it  may  be  laid  down  as  a  general  rule, 
that  half  a  year's  (13)  notice  (f),  expiring  with  the  year  of  the 
tenancy,  is  a  reasonable  notice  m  aU  cases,  except  where  a  different 
period  is  established,  either  by  express  agreement,  or  the  cus- 
tom (g)  of  particular  places  (14).  If  the  tenant  die,  his  personal 
representative,  having  the  same  interest  in  the  land  which  the  tenant 
had,  will  be  entitled  to  the  same  notice ;  that  is,  half  a  year's  notice 
ending  with  the  year  (A).    So  if  an  infiuit  becomes  entitled  to  the 


(•)  See  Bieharditm  t.  Langridge,  4 
Taunt.  128,  where  the  agreement  was 
holden  to  be  a  tenancy  at  wiU ;  the  pre- 
miaes  bemg  let  lo  long  aa  both  parties 
liked,  and  a  compensation  reaerred  accm- 
ing  d€  diehi  diem,  and  not  referrible  to  a 
year  or  any  aliquot  part  of  a  year.  InJR've- 
mam  r.  Jwy,  M.  &  Malk.  19,  and  poit, 
tit.  **  Use  and  Oceapation/'  where  rent 
had  been  paid  for  a  single  quarter  only, 


Abbott,  C.  J.,  held  that  not  to  be  e?idenoe 
of  a  new  continuing  tenancy. 

(/)  13  Hen.  VIII.  15,  b. 

(g)  Roe  d.  Brown  t.  WiVtmeon,  Hai^. 
&  But.  Co.  litt.  270,  b.  n.  1 ;  Roe  d.  Hem- 
denon  y.  Ckamoei,  Peake's  N.  P.  C.  4, 5. 

(A)  Doe  d.  Shore  ▼.  Porter,  3  T.  R.  13. 
See  also  3  Wils.  25,  and  Lawrence,  J.,  in 
Bex  T.  Stone,  6  T.  R.  298. 


(13)  By  legal  computation  half  a  year  contains  182  days ;  for  the  odd 
hours  are  rejected.  1  Inst.  135,  b.  But  a  notice  served  on  the  28th  of 
September  to  quit  on  the  25th  of  March,  although  the  period  contain 
only  179  days,  has  been  holden  to  be  a  good  notice.  Doe  d.  Harrop  y. 
Oreen,  4  £sp.  N.  P.  C.  199.  And  Ix)rd  Ellenborough,  in  the  same 
case,  said,  that  a  notice  on  the  29th  of  September  to  quit  at  Lady-day 
following  had  been  holden  good.  See  R.  y.  Swyer,  10  B.  &  C.  486, 
where  it  was  holden,  that  the  words,  **  Three  Years''  in  the  prohibitory 
clause  of  a  charter,  imported  years  of  office,  and  not  calendar  years. 

(14)  By  the  custom  of  London,  a  tenant  at  will,  under  405.  rent,  shall 
not  be  turned  out  without  a  quarter's  warning.  Dethik  v.  Saunders, 
2  Sidf.  20.    See  also  Tyley  y.  Seed,  Skin.  649. 
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reyersion  of  lands  leased  to  a  tenant  from  year  to  year,  he  cannot 
maintain  an  ejectment,  unless  he  has  given  the  tenant  a  proper 
notice  to  quit  (i).  There  is  not  any  distmction  between  houses  and 
land,  in  this  respect.  Half  a  yearns  notice  to  quit,  ending  with  the 
year  of  the  tenancy,  must  be  giyen  in  both  cases  (A).  Neither  will 
the  circumstance  of  the  rent  being  reserved  quarterly,  vary  the  case, 
if  the  tenancy  be  from  year  to  year  (I)  (15).  So  if  a  house  be  let 
Jr(nn  year  to  year^  to  quit  at  a  quarter's  notice,  the  notice  must  be 
given  to  quit  at  the  end  of  a  quarter  expiring  with  a  year  of  the 
tenancy  (m).  But  if  the  demise  be  for  one  year  only,  and  then  to 
continue  tenant  afterwards,  and  to  quit  at  a  quarter's  notice,  a  quar- 
terns notice  ending  at  any  time  will  be  sufficient  (n).  So  where  pre- 
mises are  taken  under  an  agreement  by  which  the  ^^  tenant  is  always 
to  be  subject  to  quit  at  three  months^  notice,^  this  constitutes  a 
quarterly  tenancy,  which  may  be  determined  by  a  three  months^ 
notice  to  quit,  expiring  at  the  same  time  of  the  year  it  commenced, 
or  any  eorresponoing  quarter-day.  But  although  the  tenant  under 
such  an  agreement  enters  in  the  middle  of  one  of  the  usual  quar- 
ters, if  there  appears  to  be  no  agreement  to  the  contrary,  he  will  be 
presumed  to  hold  from  the  day  he  enters,  and  the  tenancy  can  only 
be  determined  by  a  notice  expuing  on  that  day  of  the  year,  or  some 
other  quarter-day  calculated  from  thence  (o) .  An  insufficient  notice 
to  quit,  accepted  by  the  landlord^  will  not  amount  to  a  surrender  by 
operation  of  law  (/>). 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year,''  enures 
as  a  demise  for  two  years  at  least ;  and  consequently,  the  tenant 
cannot  be  ejected  after  a  notice  to  quit  at  the  expiration  of  the 
first  year  {q).  And  where  land  was  let  for  one  year,  and  so  on 
from  year  to  year,  until  the  tenancy  should  be  determined  as  after 
mentioned,  with  a  proviso  that  three  months  should  be  sufficient 
notice  to  be  given  from  either  party,  and  another  proviso  that  it 
should  be  lawml  for  either  party  to  determine  the  tenancy  by  giving 
three  months'  notice ;  it  was  holden  (r),  that  the  tenancy  was  not 
determinable  by  three  months'  notice  expiring  before  the  end  of  the 
second  year.  But  where  furnished  apartments  were  taken  {s)  *'^fcT 
twelve  montlis  certain^  and  six  months'  notice  afterwards^  it  was 
contended,  that  the  defendant,  under  the  above  taking,  was  not  at 

(0  Maddon  v.  White,  2  T.  R.  159.  (o)  Kemp  y.  Derreit,  3  Campb.  510. 

(k)  Rtghi  ▼.  Darby,  1  T.  R.  162.  {p)  Per  Parke,  E„  Doe  d.  Murrell  y. 

(/)  Shirley  y.  Newmanf  I  Esp.  N.  P.  C.  Milward,  3  M.  &  W.  332,  vndpoet,  p.  703. 

267,  Kenyan,  C.  J.  (q)  Derm  t.  Cartwright,  4  East,  31. 

(m)  Doe d. Pitcher ^,Dmovim,2C9m^h,  (r)  Doe  d,  Chadbom  y.  Green,  9  A.  & 

78 ;  1  Taunt.  555,  S.  C.  E.  658. 

(ji)  Per  Chambre,  J.,  S.  C,  (i)  Thomp90nv.Maberly,2CBmyh,  573. 


(15)  fiut  where  a  house  is  taken  by  the  month,  a  month's  notice  will 
be  sufficient.     Doe  d.  Parry  v.  Hazelly  1  £sp«  N.  P.  C.  94. 
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liberty  to  quit  till  six  months'  notice  had  been  given  after  the  ex- 
piration of  the  first  year ;  but  Lord  EUenhorattgh  was  clearly  of 
opinion,  that  the  defendant  was  only  bound  to  remain  the  twelve 
months  certain,  and  that  he  was  at  liberty  to  quit  at  the  end  of  that 

•  period,  by  giving  six  months^  previous  notice.  His  lordship  laid 
considerable  stress  upon  the  word  certain^  applied  to  the  first  twelve 
months,  which  showed  that  every  thing  afterwards  was  uncertain 
and  depended  on  the  notice.  If  a  lessee,  after  the  expiration  of  the 
lease,  holds  over  and  pays  rent,  the  law  presumes  an  agreement 
between  the  parties,  that  the  tenant  shall  continue  the  possession 
according  to  the  terms  of  the  original  demise,  as  far  as  those  terms 
are  consistent  with  a  tenancy  from  vear  to  year ;  in  which  case,  if 
the  landlord  means  to  determine  the  tenancy,  he  must  give  the 
tenant  half  a  year  s  notice  to  quit,  correspon^g  with  the  time  of 

*  the  original  taking.  In  this  case,  the  tenancy  from  year  to  year 
commences  at  the  same  time  when  the  lease  began  {£) ;  and  if  the 
tenant  assign  the  premises,  the  assignee  will  be  tenant  irom  year  to 
vear  from  uie  same  time,  and  notice  to  quit  must  be  given  accord- 
mgly :  e.g/il  the  original  term  began  from  Michaelmas,  the  notice 
must  be  to  quit  at  Michaelmas.  The  receipt  of  rent  is  evidence  to 
be  left  to  a  jury  that  a  tenancy  was  subsisting  during  the  period 
for  which  that  rent  was  paid ;  and  if  no  other  tenancy  appear,  the 
presumption  is,  that  that  tenancy  was  from  year  to  year.  A.,  being 
tenant  for  life  (u),  with  remainder  to  the  lessor  of  the  plaintiff  in  fee, 
on  22nd  June,  1785,  demised  to  defendant,  for  twenty-one  years,  to 
commence  from  old  Lady  Day  then  past.  On  30th  of  September, 
1785,  A.  died;  defendant  continued  in  possession,  and  paid  rent  to 
the  lessor  of  the  plaintiiF  for  two  years,  on  old  Lady  I)ay  and  old 
Michaelmas  Day ;  before  old  Michaelmas  Day,  1787,  lessor  of  plain- 
tiiF gave  defendant  notice  to  quit  on  old  Lady  Day  then  next. 
Adjudged,  per  Cur.^  that  the  notice  was  good,  on  the  ground,  that 
payment  of  rent  on  the  5th  of  April  was  evidence  of  an  agreement 
for  a  tenancy  from  year  to  year  to  hold  from  that  day ;  although  it 
was  objected,  that  the  interest  of  the  tenant  for  life  having  expired 
on  the  30th  of  September,  the  notice  ought  to  have  been  to  quit  at 
the  end  of  the  year  from  that  time.  In  January,  1790,  A.  {x)  let 
a  farm  to  defendant  for  seven  years  hy  parol.  Defendant  was  to 
enter  at  old  Lady  Day  on  the  land,  and  on  the  house  on  the  25th 
of  May,  and  he  was  to  quit  at  Candlemas.  On  the  22nd  of  Sep- 
tember, 1792,  a  notice  to  quit  at  Lady  Day  next  was  served  on 
defendant.  The  court  held,  that  this  notice  was  improper,  Lord 
KenyoUy  C.  J.,  observing,  that  though  the  a^eement  be  void  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it  must  regu- 
late the  terms,  on  which  the  tenancy  subsisted,  in  other  respects, 

(0  Doe  d.  Caatleion  y.  Samuel,  5  Esp.      97. 
N.  P.  C.  173.  (*)  Doe  d,  Kigge  ▼.  BeU,  5  T.  R.  471. 

(«)  Doe  d,  Jordan  y.  Ward,  I  H.  Bl. 
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t.  e.  as  to  the  rent,  the  time  of  year  when  the  tenant  was  to  quit, 
&c.  The  agreement  was,  that  defendant  should  quit  at  Candlemas. 
If  the  lessor,  therefore,  chose  to  determine  the  tenancy  before  the 
expiration  of  the  seven  years,  he  could  put  an  end  to  it  at  Candle- 
mas only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of  the  de- 
mised premises  (y),  at  £fferent  times,  half  a  year's  notice  to  quit,  with 
reference  to  the  substantial  time  of  entry,  that  is,  with  reference  to 
the  original  time  of  entry  on  the  substantial  part  of  the  premises  de- 
mised, IS  sufficient,  the  whole  being  demised  at  one  entire  rent.  It  is 
not  necessary  that  the  notice  to  quit  should  be  given  with  reference 
to  the  time  of  entry  on  the  other  parts,  which  are  only  auxiliary  to  the 
principal  subject  of  the  demise.  Neither  is  it  necessair  that  sepa- 
rate notices  to  quit  the  other  parts  should  be  given,  where  all  the 
parts  are  demised  as  one  entire  thing.  One  notice,  given  in  con- 
formity with  the  rule  laid  down,  is  sufficient.  The  substantial  time 
of  entry  is  not  necessarily  to  be  collected  from  the  rent  days ;  per 
Le  JBIanc^  J.,  7  East,  557,  though  it  happened  in  the  case  of  Doe  v. 
Spence^  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  was  reckoned.  It  is  a 
question  of  fact  for  the  jury  to  decide,  which  is  the  principal  and 
which  the  accessorial  subject  of  demise  (z).  This  being  found,  the 
judge  may  then  determine,  whether  the  notice  to  quit  has  been 
given  in  due  time. 

Requisites  of  Notice. — ^With  respect  to  the  notice  to  quit,  it  may 
be  observed,  that  although  a  parol  notice  is  sufficient  (a),  yet  it  is 
more  advisable  to  give  a  written  notice ;  but  not  attested  by  a  wit- 
ness; for,  if  so  attested,  that  witness  (&)  must  be  called,  or  his 
absence  must  be  accounted  for.  The  terms  in  which  the  notice  is 
expressed  should  be  clear  and  definite,  in  order  to  avoid  any  objec- 
tion on  this  ground  at  the  trial  of  the  ejectment ;  for  it  has  been 
holden,  that  where  an  irregular  (c)  notice  is  given,  it  is  jiot  incum- 
bent on  the  party  served  with  it,  to  make  an  objection  to  it  at 
the  time  of  service ;  it  is  sufficient  if  he  object  to  it  at  the  trial. 
The  courts,  however,  seem  to  listen  to  these  objections  with  reluc- 
tance, and  will,  if  possible,  so  construe  the  notice  as  to  give  effect 
to  it  (cQ,  for  it  is  not  required  that  a  notice  should  be  worded  with 
the  accuracy  of  a  plea  (e).    Hence,  *^  I  desire  you  to  quit  on  the 

(y)  Do€  Y.  Spmee,  6  East,  120 ;  JDoe  96. 

y.  Watkint,  7  East,  551.   See  also  Do€  (b)  Doe  d,  Sykes  y.  Dun^ord,  2  M.  & 

d.  Doffffet  y.  Snowdon,  2  Bl.  Rep.  1224.  S.  62. 

(i)  Do€  tm  d.  qfHe^gfyY.  Howard,  11  (c)  Oakapple  d.  Green  y.  Copoue,  4  T. 

East,  498,  recognized  by  Parke,  B.,  in  R.   361 ;    bat  see  Doe  d,  Leieeeter,  2 

Doe  d,  KmdereUy  y.  Hughee,  7  M.  &  W.  Tannt.  109. 

139.  (<0  See  Doe  v.  Archer^  14  East,  245. 

(a)  Per  Lord  BlleHborough,  C.  J.,  in  (e)  Per  Patteson,  J.,  in  Doe  d.  WiU 

Doe  d.  Ld.  Macartney  y.  Crick,  5  Esp.  Ham  y.  Smith,  5  A.  &  E.  353. 
N.  P.  C.  197  ;  Roe  y.  Pierce,  2  Campb. 
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25th  of  March,  ofr  I  shall  insist  on  double  rent^**  has  been  holden  a 
good  notice  (/).     So  upon  a  taking  from  old  Michaelmas  to  old 
Michaelmas,  a  notice  to  quit  at  Michaelmas  wiU  be  sufficient  (ff)  ; 
at  least  if  it  be  proved,  that  the  tenancy  commenced  at  old  Michael- 
mas (h).     So  a  notice  delivered  at  Michaelmas,  1796,  ^^to  quit  at 
Lady  Day  which  will  he  in  the  year  1795,^  was  adjudged  to  be  good; 
for  the  intention  is  clear,  and  the  words,  ^^  in  the  year  1795,    may 
be  rejected  (i).     So  a  notice  to  quit  at  the  expiration  of  the  current 
year  of  the  tenancv,  which  shall  expire  next  after  the  end  of  one 
half  year  from  the  date  of  the  notice,  is  sufficient,  although  no  par- 
ticular day  is  mentioned  (A).     It  is,  however,  essentially  necessary, 
that  the  notice  should  be  to  auit  at  the  expiration  of  the  current 
year  of  the  tenancy  ;  that  is,  it  the  defendant  hold  from  Michaelmas, 
the  notice  must  be  given  half  a  year  before  Michaelmas,  to  quit  at 
Michaelmas;  if  from  Lady  Day  at  Lady  Day,  &c. ;  for,  if  a  notice 
to  quit  at  Midsummer  be  given  to  a  tenant  holding  from  Michael- 
mas, or  vice  versd^  it  will  be  insufficient  (I)  ;  and  a  notice  to  quit  at 
a  particular  day  is  not  primd  facie  evidence  of  a  holding  from  that 
dav  (m),  though  a  contrary  doctrine  was  formerly  holden  (n),  unless 
it  IS  served  personally  on  the  tenant,  who  makes  no  objection  at  the 
time  (o).     In  a  case  where  the  notice  (which  was  delivered  on  the 
29th  of  September)  was  to  quit  on  the  25th  of  March,  or  the  8th 
day  of  April,  next  ensuing,  defendant  having  objected  to  it  on  the 
ground  that  it  did  not  express  with  sufficient  accuracy  the  end  of 
the  tenancy,  and  the  time  when  the  defendant  was  to  quit,  and  that 
at  all  events  it  was  incumbent  on  the  lessor  of  the  plamtiff  to  show 
that  the  defendant's  tenancy  commenced  either  on  the  25th  of 
March  or  8th  of  April,  Lord  Kenyon^  C.  J.,  ruled  the  notice  to  be 
sufficient,  and  that  the  onus  of  proving  the  commencement  of  his 
tenancy  lay  on  the  defendant  (p).     N.  In  this  case  the  demise  was 
laid  on  a  day  subsequent  to  the  8th  of  April.     A  notice  {q)  to  a 
weekly  tenant  to  quit  at  the  end  of  his  tenancy,  next  after  a  week 
from  the  date  of  the  notice,  was  holden  sufficient ;  where  the  eject- 
ment was  brought  after  a  sufficient  time  had  elapsed  for  covering 


(/)  Dot  d,  Maitkewt  y.  JaekMon,  Doogf . 
175. 

(^)  Denn  d.  AUtone  t.  Waine,  C.  B.  E. 
32  Geo.  III.,  cited  by  Heathy  J.,  Peake's 
A.  C.  195. 

(A)  jDo«  d.  Hinde  ▼.  Ftnc«,  2  Campb. 
256,  per  Sir  A,  Me,  Tkmald^  C.  B.,  and 
S.  P.,  per  Lord  EUenborough,  C.  J.,  in 
Doe  ▼.  Brookes,  2  Campb.  257,  n. 

(i)  Doe  d.  D.  qfBe4fordT.  Kmgktley, 
7  T.  R.  63. 

(jt)  Doe  d.  PhilHpe  ▼.  Butler,  2  Esp. 
N.  P.  C.  589 ;  Doe  d.  WilUame  y.  Smith, 
5  A.  &  £.  350  ;  Hiret  y.  Hom,  6  M.  & 
W.  393. 


(0  Oakeqtple  d.  Green  y.  Copoue,  4  T. 
R.  361 ;  tee  Doe  d.  Mwrell  y.  Miheard, 

3  M.  &  W.  328. 

(m)  2  Campb.  258,  n. ;  Doe  d.  Ash 
y.  Calvert,  2  Campb.  388. 

(n)  Doe  d,  FuddUembe  y.  HarrU,  per 
Byre,  Baron,  Dorset  Sum.  Ass.  1784,  1 
T.  R.  161. 

(o)  Doe  d.  CUtrgee  y.  Foster,  13  East, 
405  ;  Thomas  y.  Thomas,  2  Campb.  647. 

(p)  Doe  d.  MatthewsOH  y.  Wrightman, 

4  Esp.  N.  P.  C.  5.     But  see  Doe  y. 
Forster,  sup, 

{q)  Doe  d,  Campbell  y.  Scott,  6  Bingh. 
362. 
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a  tenancy  commencing  with  any  day  of  the  week.  It  will  be  proper 
to  remark,  that  where  the  tenant,  being  applied  to  by  his  landlord 
respecting  the  commencement  of  his  holding,  informs  him  that  it 
began  on  a  certain  day,  and  the  landlord  gives  the  tenant  notice  to 
quit  agreeably  to  the  information  received  (r),  the  tenant  will  be 

! precluded  from  contending  that  his  tenancy  commenced  on  a  dif- 
isrent  day,  even  though  he  can  prove  that  the  information  which 
he  gave  his  landlord  proceeded  on  a  mistake,  and  not  from  an 
intention  to  deceive.  But  where  a  tenant  from  year  to  year, 
believing  that  his  tenancy  determined  at  Midsummer,  gave  a 
written  notice  to  quit  at  tiiat  time,  which  the  landlord  accepted, 
without  making  any  objection  to  it,  but  gave  no  assent  in  writing. 
The  tenant  havmg  afterwards  discovered  that  his  tenancy  expired  at 
Christmas,  gave  his  landlord  another  notice  accordingly,  and  on 
possession  being  demanded  at  Midsummer  refused  to  quit.  An 
ejectment  having  been  brought ;  it  was  holden  («),  that  the  tenancy 
was  not  determined  by  the  first  notice ;  for  it  was  not  good  as  a 
notice  to  quit ;  and  that  it  could  not  operate  as  a  surrender,  by  note 
in  writing,  within  the  statute  of  frauds,  being  to  take  effect  in 
(iituro.  A  receipt  for  rent  up  to  a  particular  day  is  pritnd  facie 
evidence  of  the  commencement  of  tne  tenancy  at  that  day(0* 
Upon  a  parol  demise,  rent  to  conunence  from  the  foUowing  Lady 
Day  («),  evidence  of  the  custom  of  the  country  is  admissible  to  show 
that  by  ^'  Lady  Day,^  the  parties  meant  ''  old  Lady  Day.''  It  is 
not  essentially  necessary  that  the  notice  should  be  directed  to  the 
defendant  (:r),  if  the  terms  of  it  show  that  the  defendant  is  tenant 
to  the  plamtiff,  and  if  it  is  proved  to  have  been  served  on  the  de- 
fendant at  the  proper  time.  Neither  is  it  necessary  for  a  landlord 
to  give  notice  to  any  one  but  his  own  tenant  (y),  although  such 
tenant  may  have  underlet  part  of  the  demised  premises.  A .,  tenant 
from  year  to  year  (z)  to  B.,  from  Michaelmas,  1801,  underlet  part 
of  the  premises  to  C.  A.,  without  receiving  any  regular  notice  to 
quit  from  B.,  agreed  to  give  him  up  possession  at  Michaelmas, 
1810,  and  B.  then  took  possession  of  all  that  A.  had  continued  to 
occupy;  but  C.  having  before  refused  to  deliver  his  part,  was 
served,  in  the  February  preceding,  with  a  notice  to  quit  at  Michael- 
mas, 1810,  from  B.,  to  whom  he  had  never  paid  rent,  or  otherwise 
acknowledged  as  his  immediate  landlord,  but  had  paid  his  rent  to 
A.  up  to  Michaelmas,  1808,  and  had  tendered  him  the  rent  which 

(r)  Doe  d.  Byre  t.  Lambfyt  2  £sp>  (»)  I>oe  d.  Hall  v.  Betuon,  4  B.  &  A. 

N.  P.  C.  635.  588. 

(«)  Doe  d.  Murrell  ▼.  MUward^  3  M.  &  (x )  Doe  d,  Maiihewton  v,  Wrightman, 

W.  328,  recognising /oAfM/one  y.  Huddle-  4  Esp.  N.  P.  C.  5. 

ttone,  4  B.  &  C.  922,  poet,  p.  709,  n.,  (y)  Roe  t.  Wigge,  2  Bos.  &  Pul.  N.  R. 

and  Weddail  ▼.  Capee,  1  M.  &  W.  50.  330.     S«e  also  3  Taunt.  95. 

(/)  Per  Lord  BUenborough,  C.  J.,  in  (z)  Pleasant  d,  Hayton  v.  Benson^  14 

Doe  d.  CoMtleton  y.  Samuel^  5  Esp.  N.  P.  Eaat,  234.     See  Roe  d,  Blmr  v.  Street, 

C.  174.  2Ad.&  £11.329. 
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had  accrued  since  that  time,  which  A*  had  refused  to  receive, 
B.  brought  an  ejectment  against  C. ;  it  was  holden,  that  the  notice 
was  insufficient,  B.  not  having  given  anv  regular  notice  to  A.,  his 
inunediate  tenant ;  and  A.  not  having  given  any  such  notice  to  C. ; 
for  without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  Ellenborough  observed,  ^'  that  a  tenancy 
from  year  to  year  was  determinable  either  by  a  regular  notice  to 
quit,  or,  he  mieht  say,  for  the  purpose  of  this  case,  by  a  surrender 
of  a  part  of  the  premises  in  the  name  of  the  whole ;  but  A.  had 
not  done  even  that ;  for  he  merely  ceased  to  reside  on  the  part  which 
he  had  retained  in  his  own  possession,  without  making  a  surrender 
in  the  name  of  the  whole.  But  while  he  was  tenant  nrom  year  to 
year  of  the  whole,  he  let  off  a  part  to  the  defendant ;  and  nothing 
has  been  done  to  put  an  end  to  the  tenancy  as  to  that  part. 
Evidence  that  the  notice  was  delivered  and  explained  to  the  servant 
of  the  tenant  at  his  dwelling-house,  though  such  dwelling-house  be 
not  situated  on  the  demised  premises,  is  presumptive  evidence 
that  the  notice  came  to  the  hands  of  the  tenant  (a),  the  servant  not 
being  called.  But  evidence  of  the  notice  having  been  left  at  the 
tenant  s  house  (6),  without  further  proof  of  its  having  been  delivered 
to  a  servant,  who  is  not  called,  or  that  it  came  to  the  tenant's 
hands,  is  not  sufficient.  Evidence  of  the  notice  beinff  served  on  the 
premises  (c),  on  one  of  two  joint-tenants,  who  resi&d  on  the  pre- 
mises, is  presumptive  evidence  that  the  notice  reached  the  other 
joint-tenant,  who  resided  elsewhere.  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the  lessor  or 
his  executors  under  hie  or  their  respective  hands.  Holden  (iQ, 
that  a  notice  signed  by  two  only  of  three  executors  of  the  lessor  to 
whom  he  had  bequeathed  the  freehold  as  joint-tenants,  expressing 
the  notice  to  be  given  on  behalf  of  themselves,  and  the  third  ex-^ 
ecutor,  was  not  good.  Neither  could  such  notice  be  sustained 
under  the  general  rule  of  law  that  one  joint-tenant  may  bind  his 
companion  by  an  act  done  for  his  benefit ;  for  non  constat  that  the 
determination  of  the  lease  was  for  the  benefit  of  the  co-joint  tenant, 
which  it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.  And  the  notice  to  quit  being  such  as  the  tenant  was 
to  act  upon  at  the  time,  no  subseauent  recognition  of  the  third 
executor  would  make  it  good  by  relation ;  nor  was  his  joining  in 
the  ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by 
the  notice.  In  the  foregoing  case  a  mode  was  specifically  pointed 
out  to  be  pursued,  in  order  to  put  an  end  to  a  subsisting  term,  and 

{d)  Jones  d,  Griffiihi  t.  Marth,  4  T.  R.  and  another,  5  Esp.  N.  P.  C.  196,  S.  P., 

464.  Elienborouffh,  C.  J. 

(b)  Doe  d,  Burosi  v,  Lueae,  5  Esp.  N.  (d)  Kight  ▼.  Cuthell,  5  East,  491.    See 

P.  C.  153.  Doe  d,  Matm  r.   Waltert,  10  B.  &  C. 

(e)  Doe  V.  Watkine  and  another,  7  East,  626. 
551 ;   Doe  d.   Lord  Macartney  ▼.  Crick 
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that  mode  required  the  concurrence  of  all  the  joint-tenants ;  hence 
a  notice  by  some  of  the  joint-tenants  only  would  have  no  operation. 
But  where  a  notice  to  quit  was  signed  by  one  of  the  several  joint- 
tenants,  on  behalf  of  idl,  it  was  nolden  (e)  sufficient  to  determine 
a  tenancy  from  year  to  year  as  to  all,  inasmuch  as  a  notice  to  quit 
by  one  of  several  joint-tenants  puts  an  end  to  the  tenancy  on  behalf 
of  all.  So  a  notice  to  quit  given  by  a  person  authorized  by  one  of 
several  lessors,  joint-tenants,  determines  the  tenancy  as  to  all  (/)• 
Where  there  is  a  mere  tenancy  at  will,  any  thing  which  amounts 
to  a  demand  of  possession  (^),  although  not  expressed  in  precise 
and  formal  language,  is  sufficient  to  indicate  the  determination  of 
the  landlord's  will. 

A  receiver  appointed  by  the  Court  of  Chancery,  with  a  general 
authority  to  let  the  lands  to  tenants  from  year  to  year,  has  also 
authority  (h)  to  determine  such  tenancies  by  a  notice  to  quit ;  and 
an  agent  to  receive  rents  and  let  has  been  holden  (i)  to  have  a 
similar  authority ;  but  a  mere  receiver  of  rents,  as  such,  has  no 
authority  to  determine  a  tenancy  (k).  A  verbal  notice  to  quit 
given  by  the  steward  of  a  corporation  is  sufficient  (/),  without 
evidence  that  he  had  an  authority  under  seal ;  but  a  notice  to  quit 
given  by  an  agent  of  an  agent  is  not  sufficient  (m)  without  a  recog- 
nition by  the  principal. 

Waiver  of  Notice, — Where  a  notice  to  quit  has  been  given,  the 
lessor  must  be  careful  not  to  do  any  act  which  may  be  construed  as 
an  affirmance  of  the  tenancy  and  a  waiver  of  the  notice.  A  distress 
for  rent,  which  accrued  after  the  expiration  of  the  time,  at  which, 
by  the  notice,  the  tenant  is  to  quit,  is  an  acknowledgment  of  the 
tenancy  (?t)  ;  so  is  the  acceptance  of  rent  so  due  (o)  ;  but  it  shall 
be  left  to  the  jury  to  say  whether  the  money  received  was  received 
as  rent ;  for  whether  it  shall  be  a  waiver  of  the  notice  depends  on 
tiie  intention  of  the  parties,  which  is  a  matter  of  fact  to  be  left  to 
the  jury  (p)  (1 6).    Ejectment  for  recovering  possession  of  a  farm  (g). 


(«)  Doe  d,  AiUn  end  another  y.  Sum' 
menett,  IB.k.  Ad.  135. 

(/)  Doe  d.  Kmdereley  y.  Hughet, 
7  M.  &  W.  139,  recognizing  Doe  d. 
Aslin  y.  Summersett. 

(g)  Doe  d.  Price  v.  Price,  9  Bingh. 
356. 

(A)  Doe  d.  Manaot  y.  Read,  12  East, 
67. 

(i)  Doe  d.  Manvere  y.  Mizem,  2  M.  & 
Rob.  56,  Patteson,  J. 

{k)  Doe  d,  M€mn  y.  WdUere,  10  B.  & 


C.  626. 

(J)  Roe  y.  Pierce,  2  Campb.  96,  recog- 
nized in  Smith  v.  Birmingham  Gae  Com' 
pany,  1  A.  &  E.  531. 

(m)  Doe  d,  Rhodee  y.  Robineon,  3  Bingh. 
N.  C.  677. 

(n)  Ward  y.  Willingale,  1  H.  Bl.  311. 

(o)  Goodright  d.  Charter  y.  Cordwent, 
6  T.  R.  219. 

{p)  Doe  y.  Batten,  Cowp.  243. 

\q)  Doe  d.  Williame  y.  Humphreyt, 
2  East's  R.  237. 


(16)  In  the  case  of  a  tenancy  from  year  to  year,  if,  at  the  expiration  of 
the  year,  the  landlord  consents  to  accept  another  person  as  his  tenant,  the 
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tried  before  Laiorence^  J.,  at  Salop  Sum.  Ass.  1801.  The  farm  con- 
sisted of  landsof  different  descriptions,  to  be  quitted  at  different  times ; 
the  arable  on  the  29th  of  September,  1800 ;  the  pasture  and  meadow 
on  the  30th  of  November ;  the  dwelling-house,  &e.  on  the  1st  of 
May,  1801.  The  lessor,  on  the  21st  of  March,  1800,  served  the  de- 
fendant with  a  notice  to  quit  the  form  at  the  several  times  above 
stated :  and  the  defendant  not  having  quitted  the  arable  on  the  29th 
of  September,  or  the  meadow  and  pasture  on  the  30th  of  November, 
the  lessor  brought  his  ejectment :  pending  which  he  delivered  to  the 
defendant  anotiber  notice  (17),  dated  the  20th  of  March,  1801,  to 
quit  the  messuage  and  dwelling-house,  &c.,  together  with  the  lands 
&c.,  to  wit,  the  arable  on  the  20th  of  September,  1801 ;  the 
meadow  and  pasture  on  the  30th  of  November,  1801 ;  the  dwelling- 
house,  &c.  on  the  1st  of  May,  1802.  It  was  objected,  at  the  trial, 
that  the  second  notice  was  a  waiver  of  the  first,  being  a  recognition 
of  the  tenancy  still  subsisting ;  but  the  learned  judge  overruled  the 
objection,  and  a  verdict  was  found  for  plaintiff.  The  court  (after 
argument  on  motion  to  enter  a  nonsuit)  concurred  in  opinion  with 
Lawrence^  J.,  observing,  that  it  had  been  admitted,  in  the  course  of 
argument,  that  if  the  plaintiff  had  not  intended  that  the  second  no- 
tice should  operate  as  a  waiver  of  the  first,  he  might  have  so  ex- 
Elained  his  intention,  by  adding  that  the  second  notice  was  to  enable 
im  to  recover  the  premises  at  a  subsequent  assizes,  if,  by  any  acci- 
dent, he  should  fail  at  those  then  ensuing.  And,  under  the  circum- 
stances, the  defendant  must  have  understood,  that  this  notice  was 
given  for  that  purpose ;  and  it  was  not  possible  for  the  defendant 
to  suppose,  that  the  plaintiff  intended  to  waive  the  first  notice,  when 
he  knew  the  plaintiff  was,  on  the  foundation  of  that  notice,  proceed- 
ing by  ejectment  to  turn  him  out  of  the  farm  (18).     Where  rent 


first  tenant  is  thereby  discharged,  although  he  has  not  given  any  notice  to 
quit,  or  made  any  surrender  in  writing  of  his  interest.  Sparrow  v. 
Hawkes,  2  Esp.  N.  P.  C.  505. 

(17)  Tlie  second  notice  was  copied  verbatim  fi-om  the  first,  with  the 
alteration  only  of  the  dates ;  and  the  reason  suggested  at  the  bar,  why  it 
was  given,  was,  because  the  person  who  was  to  prove  the  service  of  the 
first  notice  was  dangerously  ill,  and  it  was  apprehended,  that  the  lessor 
would  not  be  able  to  prove  the  notice. 

(18)  In  Messenger  v.  Armstrong,  I  T.  R.  53,  which  was  an  action  for 
double  the  yearly  value,  it  appeared  that  the  defendant  was  tenant  to  the 
plaintiff,  under  a  demise  for  three  years,  from  Whitsuntide,  1781.  Two 
months  previously  to  Whitsuntide,  1784,  plaintiff  gave  the  defendant 
notice  to  quit  at  that  time.  After  the  expiration  of  .this  notice,  viz,  on 
the  3rd  of  June,  1 784,  the  plaintiff  gave  the  defendant  another  notice  to 
quit  at  the  Martinmas  following,  or  to  pay  double  rent.  It  was  con- 
tended, that  the  first  notice  was  waived  by  the  second ;  but  the  objection 
was  overruled ;  Lord  Mansjield,  C.  J.,  observing,  that  where  a  term  is  to 
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is  usnaUy  paid  at  a  baoker^s,  if  the  banker,  without  any  special 
authority,  receives  rent  accming  after  expiration  of  notice  to  quit, 
it  will  not  operate  as  a  waiver  (r). 

Here  it  may  be  proper  to  take  notice  of  a  doctrine  analogous  to 
the  subject  of  the  preceding  remarks,  viz.  that  acceptance  (s)  of,  or 
a  distress  (jt)  for,  rent  due  after  condition  broken,  with  notice  of  the 
breach,  is  a  waiver  of  the  forfeiture.  Ejectment,  by  a  landlord, 
against  his  tenant  (u),  on  a  proviso  for  re-entry  for  non-payment  of 
rent  arrear ;  it  appeared,  that  the  lessor  had  brought  covenant  for 
half  a  year's  rent,  due  on  a  day  subsequent  to  the  day  of  the  demise 
laid  in  the  declaration  in  ejectment,  and  a  rule  had  been  obtained 
to  pay  the  rent  airear  into  court  in  that  action :  it  was  holden,  that 
the  plaintiff  had  waived  the  right  of  entry  for  the  forfeiture ;  because, 
by  bringing  the  action  of  covenant  on  the  lease,  he  admitted  the 
defendsmt  to  be  tenant  in  possession  by  virtue  of  the  lease ;  and  the 
tenant  having  brought  the  money  into  court  was  equivalent  to 
acceptance.  The  law  will  always  incline  against  forfeitures,  as 
courts  of  equity  relieve  against  them :  and  the  general  rule  is,  that 

(r)  Doey,  Calvert,  2  Campb.  387.  489. 

(«)  OoodrigJU  d.  Wittiitr  v.   Dtaridt,  (/)  Adm.  Grem*i  ease,  Cro.  Elis.  3. 

Cowp.  803 ;  Artuby  t.  Woodward^  6  B.  («)  Boe  d.  Crompttm  y.  Mmthal,  BuU. 

&  C.  519.    See  Doe  d.  Griffith  v.  Prii-  N.  P.  96,  and  MSS. 
chord,  5  B.  &  Ad.  765 ;  2  Nev.  &  M. 


end  on  a  precise  day»  there  is  not  any  occasion  for  a  notice  to  quit ;  that 
here  it  ended  at  Whitsuntide ;  that  the  meaning  of  the  first  notice  was, 
that  if  the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent ; 
and  the  second  notice  only  expressed  what  was  meant  by  the  first.  So 
whore  after  the  expiration  of  a  notice  to  quit,  the  landlord  gave  the  de- 
fendant a  fresh  notice,  that  unless  he  quitted  in  fourteen  days,  he  would 
he  required  to  pay  double  value.  Lord  EUenboroughy  C.  J.,  held,  that 
the  second  notice  was  not  a  waiver  of  the  first.  Doe  d.  Dighy  v.  Steel,  3 
Campb.  117.  A  tenant  held  under  a  demise  from  the  26th  day  of  March 
for  one  year  then  next  ensuing,  and  so  from  year  to  year,  for  so  long  as 
the  landlord  and  tenant  should  respectively  please.  The  tenant,  after 
having  held  more  than  one  year,  gave  a  parol  notice  to  the  landlord  less 
than  six  months  before  the  25th  day  of  March,  that  he  would  quit  on  that 
day,  and  the  landlord  accepted  and  assented  to  the  notice ;  it  was  holden, 
on  demurrer  in  replevin,  that  the  tenancy  was  not  thereby  determined, 
there  not  having  been  either  a  sufficient  notice  to  quit,  or  a  surrender  in 
writing,  or  by  operation  of  law  within  the  statute  of  frauds.  It  was 
holden,  also,  that  the  tenant  having  holden  over  after  the  expiration  of 
the  time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled  to 
distrain  for  double  rent,  under  stat.  11  Geo.  II.  c.  19,  s.  18,  inasmuch  as 
that  statute  applies  only  to  those  cases  where  the  tenant  has  the  power  of 
determining  his  tenancy  by  a  notice,  and  where  he  actually  gives  a  valid 
notice,  sufficient  to  determine  it.  Johnstone  v.  Hudlestone,  4  B.  &  C. 
922 ;  see  Doe  d,  Murrell  v.  Milward,  3  M.  &  W.  328 ;  ante,  p.  703. 
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a  clause  of  re-entry  be  construed  strictly  (:i:).  Proviso  in  a  lease  (y), 
giving  power  of  re-entry  if  the  lessee  ^^  shall  do,  or  cause  to  be  done, 
any  act,  matter,  or  thing,  contrary  to,  and  in  breach  of,  any  of  the 
covenants,^  does  not  apply  to  a  breach  of  the  covenant  to  repair, 
the  omission  to  repair  not  being  an  act  done  within  the  meaning  of 
the  proviso.  In  ejectment  for  not  insuring  according  to  covenant ; 
it  was  holden  (j?),  that  it  was  incumbent  on  the  plaintiff  to  prove  that 
no  insurance  had  been  effected,  and  that  the  circumstance  that  the 
defendant  refused  to  show  the  policy,  when  the  plaintiff  required 
him,  and  the  non-production  of  it  on  the  trial  after  notice,  were  not 
primA  facie  evidence  against  him ;  for  the  lessor  of  the  plaintiff  has 
chosen  to  make  the  forfeiture  depend  on  a  condition  peculiarly 
within  the  knowledge  of  the  defendant,  and  has  therefore  brought 
the  difficulty  on  himself.  Littledale^  «r.,  said,  in  covenant  for  not 
insuring,  perhaps  it  might  be  for  the  defendant  to  prove  a£Bnnar 
tively  that  he  had  insured,  but  not  in  an  action  like  tne  present  for 
a  forfeiture.  It  has  been  holden  (a),  that  a  landlord  does  not  waive 
a  forfeiture  by  merely  lying  by  and  witnessing  the  act,  but  that 
there  must  be  some  act  affirming  the  tenancy.  Acceptance  of  rent, 
witAout  notice  of  forfeiture,  will  not  amount  to  a  waiver  (b).  So  a 
lessor  who  has  a  right  of  re-entry  reserved  on  a  breach  of  covenant 
not  to  underlet,  does  not,  by  waiving  his  re-entry,  on  one  under- 
letting, lose  his  right  to  re-entry  on  a  subsequent  underletting  (c). 
A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant  notice 
to  quit,  on  the  11th  of  October,  1806,  but  promised  him  not  to  turn 
him  out  (d)^  unless  they  were  sold ;  and  not  being  sold  till  February, 
1807,  the  tenant  refused,  on  demand,  to  deliver  up  possession ;  and 
on  ejectment  brought,  laying  the  demise  on  the  12th  of  October, 
1806,  it  was  holden,  that  the  promise,  which  was  performed,  was 
no  waiver  of  the  notice,  nor  operated  as  a  license  to  be  on  the  pre- 
mises otherwise  than  subject  to  the  landlord's  right  of  acting  on 
such  notice,  if  necessary ;  and,  therefore,  ihat  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  trespasser 
from  the  expiration  of  the  notice  to  quit.  Acceptance  of  rent,  as 
rent  by  a  remainder-man,  will  not  amount  to  a  confirmation  of  a 
lease  void  as  against  him  (e) ;  but  it  is  an  admission  of  a  tenancy 
from  year  to  year,  and  the  lessee  will  thereby  be  entitled  to  half  a 
year's  notice  to  quit  (/)•     In  order  to  raise  an  implied  tenancy  (g) 


(x)  Per  Tenterden,  C.  J.,  in  Doe  d,  Pali 
Y.  Marehetti,  1  B.  &  Ad.  720. 

(y)  Doe  d.  Abdy  y.  Stevens,  3  B.  &  Ad. 
299. 

(r)  Doe  d.  Bridger  y.  Whitehead,  3 
Ney.  &P.557;  8  A.  &  E.  571. 

(a)  Doe  d,  Sheppard  y.  Allen,  3  Taunt. 
78. 

(b)  Gregwn  y.  Harrison,  2  T.  R.  425. 
(e)  Doe  d,  Boscawen  y.  Bliss,  4  Taant. 

735. 


(<f)  Whiieaere  d.  Boult  y.  Spmonds, 
10  East,  13.  See  also  Doe  d,  Leeson  y. 
Sayer,  3  Campb.  8. 

(e)  Doug.  51 ;  Cowp.  201,  483. 

(/)  Doe  d,  Martin  y.  Watts,  7  T.  R. 
83 ;  recognized  in  Doe  d.  Tucker  y.  Morse, 
1  B.  &  Ad.  365. 

(ff)  Right  y.  Bawden,  3  East,  260.  See 
also  10  East,  188,  9 ;  Doe  y.  Quigley,  2 
Campb.  505. 
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from  the  receipt  of  rent,  it  must  appear  that  the  rent  was  paid  and 
received,  as  between  landlord  and  tenant,  so  as  to  raise  a  presump 
tion  of  an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conyentionary  rent,  where  the  payment  is  made  with 
reference  to  a  supposed  tenancy  of  another  kmd.  Where,  however, 
tenant  in  tail  (A)  had  received  an  ancient  rent  of  1/.  18«.  6d»  fit)m 
the  lessee  in  possession,  under  a  void  lease,  granted  by  tenant  for 
life  under  a  power,  the  rack  rent  value  of  which  was  30/.  a-year ;  it 
was  holdeuy  that  such  tenant  in  tail  could  not  maintain  an  ejectment, 
laying  his  demise  on  a  day  before  the  delivery  of  the  declaration, 
without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recognition 
of  a  lawful  possession,  if  not  as  tenant  m)m  year  to  year,  at  least 
as  tenant  at  will.  An  indenture  of  lease  contained  a  general  cove- 
nant to  repair,  and  a  further  covenant  that  the  tenant  suaould,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice  had 
been  given.  The  lease  contained  the  usual  clause  of  re-entry.  It 
was  holden  (t),  that  the  landlord,  who  had  served  a  notice  to  repair 
forthwith^  might  maintain  ejectment,  before  the  expiration  of  the 
three  months,  for  a  breach  of  the  general  covenant  to  repair ;  for 
the  notice  was  not  any  waiver  of  uie  forfeiture.  But  where  the 
notice  required  the  tenant  to  repair  within  three  months,  this  was 
holden  (A)  to  operate  as  a  waiver  of  the  forfeiture.  From  this  last 
decision  it  appears  that,  in  cases  where  a  notice  to  repair  has  been 
given,  it  will  be  prudent  neither  to  serve  the  ejectment  nor  to  lay 
the  demise  until  the  time  allowed  by  the  notice  has  expired.  In  a 
case  (2)  where  there  was  a  general  covenant  to  repair,  but  no  spe- 
cific power  of  re-entry  for  breach  of  that  covenant,  but  a  proviso 
for  re-entry  in  case  of  non-repair  within  three  months  after  notice, 
or  in  case  of  breach  of  the  other  covenants :  notice  (dated  6th  of 
January)  was  given  to  repair  within  three  months ;  and  ejectment 
was  brought  before  the  expiration  of  the  three  months.  At  the 
Spring  Assizes,  by  consent  of  parties,  an  order  of  court  was  made 
that  a  juror  should  be  withdrawn,  and  the  repairs  be  performed 
on  or  before  the  24th  of  June.  The  repairs  not  being  performed 
on  that  day,  another  ejectment  was  brought,  and  the  phuntiff  had  a 
verdict,  and  the  court  refused  a  rule  for  a  new  trial,  for  the  right  of 
entry  was  at  all  events  only  suspended,  Parhe^  J.,  observing,  that 
^*  the  lessor  of  the  plaintiff  had  put  an  end  to  the  first  action  by  con- 
senting to  the  oraer  of  court.  It  was  the  same  as  if  the  parties, 
after  the  6th  of  January,  and  before  the  expiration  of  the  three 
months,  had  agreed,  that  the  time  for  repairing  should  be  extended 


(A)  Derm  d,  Brune  t.  lUtwlmt,  10  East,  by  Pattewm,  J,,  in  Doe  d.  de  Ruizen  ▼. 

261.  Xetvif,  5  A.  &  £.  289. 

(t)  Roe  d.  Ooatbf  ▼.  Pome,  2  Campb.  {t)  Doe  d,  Rankin  y.  Brindley^  4  B.  & 

520.  Ad.  84,  cited  by  Patieton,  J,,  in  Doe  d, 

{k)  Doe  V.  MetUTt  4  B.  &  C.  606,  cited  de  Ruizen  t.  Levne,  5  A.  &  E.  289. 
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to  the  24th  of  June :  it  was  merely  a  consent  to  postpone  the  time 
of  completing  the  repair  for  the  benefit  of  the  defendant ;  and  on  his 
failing  to  comply  with  the  terms,  the  lessor  of  the  plaintiff  might 
justly  insist  on  his  right  of  entr^,  and  bring  a  new  ejectment  after 
the  expiration  of  the  enlarged  tune.^ 

Wliere  Notice  to  quit  is  not  required, — The  doctrine  relative  to 
notices  to  quit,  is  only  applicable  to  those  tenancies  where  the  time 
of  quitting  is  not  agreed  upon  between  the  parties ;  for,  where  a 
lease  is  determinable  upon  a  certain  event,  or  at  a  fixed  time,  it  is 
not  necessary  to  give  such  notice,  both  parties  being  apprized  of  the 
determination  of  the  term  (19).  Neither  is  such  notice  necessary 
in  a  case  where  the  possession  is  adverse  (A),  or  where  the  relation 
of  landlord  and  tenant  does  not  subsist ;  e.  g.^  if  the  tenant  has 
attorned  to  some  other  person,  or  done  some  other  act  disclaiming 
to  hold  as  tenant  to  the  landlord  (/) ;  and,  in  the  case  of  a  tenancy 
from  year  to  year,  it  does  not  appear  to  be  necessary  that  any  act 
should  be  done  as  distinguished  from  a  verbal  disclaimer ;  a  dis- 
avowal by  the  tenant  of  the  holding  under  the  particular  landlord  by 
words  only  is  sufficient.  But  in  order  to  make  a  verbal  or  written 
disclaimer  sufficient,  it  must  amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant,  or  to  a  distinct  claim  to  hold  pos- 
session of  the  estate  upon  a  ground  wholly  inconsistent  with  the 
existence  of  that  relation  (m).  But  if  the  acts  done  by  the  tenant 
do  not  amount  to  a  disavowal  of  the  landlord's  title,  e.  a.,  a  refusal 
to  pay  rent  to  a  devisee  under  a  contested  will,  accompanied  with  a 
declaration  (n),  that  he  (the  tenant)  was  ready  to  pay  the  rent  to 
any  person  entitled  to  receive  it,  then  the  tenant  is  entitled  to  no- 
tice. It  is  sometimes  said  that  a  tenancy  from  year  to  year  is  for- 
feited by  disclaimer ;  but  it  would  be  more  correct  to  say  that  a 
disclaimer  furnishes  evidence  in  answer  to  the  disclaiming  party's 
assertion,  that  he  has  had  no  notice  to  quit ;  as  it  would  be  idle  to 
prove  such  a  notice  where  the  tenant  has  asserted  that  there  is  no 

(it)  Doe  y.  Williams,  Cowp.  622.  1  M.  &  W.  702. 

(/)  Throffmorton  ▼.   WAelpdale,  H.  9  (n)    Doe   d.    Willianu   r.    Pasquali, 

Geo.  III.»  BuU.  N.  P.  96.  Peake's  N.  P.  C.  3rd  edit.  259  ;  see  also 

(m)  Per  Parke,  B.,  deliTerlng  judg-  Doe  d.  Dillon  ▼.  Parker,  Gow*8  N.  P.  C. 

ment  of  court  in  Doe  d.  Gray  t.  Stanton,  180. 


(19)  '^f  there  be  a  lease  for  a  year,  and,  by  consent  of  both  parties, 
the  tenant  continue  in  possession  afterwards,  the  law  implies  a  tacit  reno- 
vation of  the  contract.  They  are  supposed  to  have  renewed  the  old  agree- 
ment, which  was  to  hold  for  a  year.  But  then  it  is  necessary,  for  the  sake 
of  convenience,  that,  if  either  party  should  be  inclined  to  change  his  mind, 
he  should  give  the  other  half  a  year's  notice  before  the  expiration  of  the 
next  or  any  following  year."  rer  Lord  Mansfield,  C.  J.,  in  Right  v. 
Darby,  I  T.  R.  162. 
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longer  any  tenancy  (o).  A  tenant  for  a  definite  term  of  years  does 
not  forfeit  his  term  by  orally  refusing,  upon  demand  made  by  his 
landlord,  to  pay  the  rent,  and  claiming  the  fee  as  his  own  (p). 

A  mortgagor  in  possession  stands  in  a  peculiar  character ;  and  is 
liable  to  be  treated  as  tenant  or  trespasser,  at  the  option  of  the 
mortgagee ;  and  consequently  is  not  entitled  to  a  notice  to  quit,  or 
even  a  demand  of  possession  (q) ;  and  if  a  mortgagor  lets  another 
person  into  possession,  as  tenant  from  year  to  year,  such  tenant  is 
not  entitled  to  a  notice  to  quit,  either  from  the  mortgagee  (r),  or 
his  assignee  (s) ;  and  this  rule  holds,  although  the  tenant  has  been 
let  into  possession  before  the  assignment  of  the  mortgage.  A. 
agreed  to  demise  a  house  to  B.,  during  the  joint  lives  of  A.  and  B.; 
B.  entered,  in  pursuance  of  the  agreement,  and  before  any  lease  was 
executed,  died  (t) ;  after  which,  B/s  executor  took  possession  of 
the  house :  it  was  holden,  that  A.  might  maintain  ejectment  a^nst 
the  executor,  without  a  notice  to  quit ;  because  the  death  of  B.  de- 
termined his  interest,  and  consequently  there  was  not  any  interest 
vested  in  the  executor.  So  where  the  tenant  had  occupied  under 
an  agreement  for  a  lease  for  seven  years,  which  period  had  ex- 
pired (tt). 

Where  a  person  obtains  possession  of  a  house  without  the  privity 
of  a  landlord,  and  afterwards  a  negociation  takes  place  for  a  lease, 
upon  the  terms  of  which  the  parties  eventually  differ,  a  notice  to 
quit  is  not  necessary  (x).  So  wnere  a  person  enters  under  an  agree- 
ment for  a  lease,  without  a  stipulation  that  in  case  a  lease  is  not 
executed  he  shall  hold  for  one  year  certain ;  if  a  lease  be  tendered 
to  the  occupier  and  he  refuses  to  execute  it,  the  lessor  may  eject 
him  without  any  notice  to  quit  (y).  But  where  the  lessor  of  the 
plaintiff  had  put  the  defendant  into  possession  imder  an  agreement 
for  the  purchase  of  the  land,  it  was  holden  (2),  that  he  could  not, 
without  a  demand  of  the  possession  again,  and  a  refusal  by  the 
defendant,  or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  the  defendant  as  a  wrong-doer  and  a  trespasser,  as 
he  assumed  to  do  by  his  declaration  in  ejectment.  A  minister  of  a 
dissenting  congregation,  after  his  election,  was  put  into  possession 
of  a  chapel  and  dwelling-house,  by  persons  in  wnom  the  legal  fee 
was  vested  in  trust,  to  permit  and  suffer  the  chapel  to  be  used  for 
the  purpose  of  religious  worship ;  afterwards,  at  a  meeting  of  the 

(•)  Par  Patieaon,  J.,  in  Do§  d,  Ormei  (u)  Dot  d.  Tilt  y.  Siraiton,  4  Bingh. 

T.  Wells,  10  A.  &  E.  427.          ^  446 ;  Doe  v.  Day,  B.  R.  Middlesex  Sit. 

(p)  8.  C.  tings,  1  Will.  IV.,  coram  Park,  J.,  S.  P. 

{qS  Doe  d.  Robey  t.  Maiaey,  8  B.  &  («)  Doed.  Km^htY.  Qw^^,  2  Campb. 

C.  767.  505. 

(r)  Keeeh  ▼.  HaU,  Dong.  22.  (y)  Per  Curiam,  Hegan  y.  Johnson,  2 

(«)  Thmder  d.  Weaver  y.  Belcher,  3  Tannt.  148 ;  see  also  Doe  d.  Leeton  y. 

East,  449.  ^Soyer,  3  Campb.  8. 

(0  Doed,  Bron^eld y.  Smith,  6  East,  (z)  Right  d,  Lewie  y.  Beard,  13  East, 

530.  210. 
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congregation,  it  was  determined,  by  a  large  majority,  that  the 
minister  should  be  changed ;  but  another  was  not  elected.  Posses- 
sion  of  the  premises  was  demanded  on  behalf  of  the  trustees;  this 
was  holden  (a)  sufficient,  without  any  notice  to  quit ;  as  the  minis- 
ter was  a  mere  tenant  at  will  to  the  trustees.  The  same  point 
was  ruled  (b)  in  a  subsequent  case,  where  the  defendant  had  an 
annual  salary  of  20Z.,  and  the  ejectment  had  been  served  imme- 
diately after  the  demand  of  possession ;  although  it  was  urged  that 
the  defendant  was  entitled  to  a  reasonable  notice.  It  is  not  neces- 
sary that  this  demand  should  be  made  on  the  premises ;  and  even 
where  made  on  a  Sunday,  it  was  holden  (c)  eood.  The  defendant's 
confession  of  a  lease  from  the  lessor  to  uke  plaintiff,  under  the 
common  rule,  is  not  sufficient  to  determine  the  possession ;  for  the 
rule  is  only  entered  into  after  the  delivery  of  the  declaration  in 
ejectment,  and  can  never  prove  that  the  defendant  was  a  trespasser 
before  that  time. 

By  stat.  1  Geo.  IV.  c.  87,  s.  1,  after  reciting  that  it  was  expe- 
dient to  provide  in  certain  cases  a  more  expeditious  mode  for  re- 
covering the  possession  of  lands  and  tenements  unlawfully  held  over 
by  tenants,  it  is  enacted,  that,  ^'  where  the  term  or  interest  of  any 
tenant  holding  under  a  lease  or  agreement  in  writing  any  lands  or 
hereditaments  for  any  term  or  number  of  years  certain,  or  from  year 
to  year,  shall  have  expired,  or  been  determined  either  by  the  land- 
lord or  tenant  by  regular  notice  to  quit,  and  such  tenant,  or  any  one 
holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up  pos- 
session, after  lawnd  demand  in  writing  made  and  signed  by  the 
landlord  or  his  agent,  and  served  personally  upon  or  left  at  the 
dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person,  and 
the  landlord  shall  thereupon  proceed  by  ejectment  for  the  recovery 
of  possession,  he  may,  at  the  foot  of  the  declaration,  address  a  notice 
to  Wtenimt  or  ^r»>n,  requiring  him  to  appear  in  the  court  in 
which  the  action  snail  be  commenced  on  the  first  day  of  the  term 
next  following,  there  to  be  made  defendant,  and  to  find  bail  if 
ordered  by  the  court;  and  upon  appearance,  or  in  case  of  non- 
appearance, or  making  the  usual  affidavits  of  service,  the  landlord 
producing  the  lease  or  agreement,  or  some  counterpart  or  duplicate 
thereof,  and  proving  the  execution  by  affidavit,  and  upon  affidavit 
that  the  premises  have  been  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired  or  been  determined 
by  regular  notice  to  quit,  and  that  possession  has  been  lawfully  de- 
manded in  manner  aforesaid,  may  move  the  court  for  a  rule  for  such 
tenant  or  person  to  show  cause,  within  a  time  to  be  fixed  by  the 
court,  on  a  consideration  of  the  premises,  why  such  tenant  or 
person,  upon  being  admitted  defendant,  besides  entering  into  the 

(a)  Doe  d,  Jonei  v.  Jone*,  10  B.  &  C.      &  C.  721. 

718.  (e)  Doe  d.  Tamer  v.  BeiuUUici,  B.  R. 

(b)  Doe  d.  Nickoll  v.  M'Kaeg,  10  B.      £.  10  Geo.  IV. 


EJECTMENT.  713 

common  rule,  should  not  undertake,  in  case  a  verdict  should  pass 
for  the  plaintiff,  to  give  him  a  judgment,  to  be  entered  up  against 
the^  real  defendant  of  the  term  next  preceding  the  trial ;  and  also 
why  he  should  not  enter  into  a  recoguizance  by  himself  and  two 
sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay  the  costs 
and  damages  recovered  by  the  plaintiff  in  the  action;  and  the  court, 
on  cause  snown,  or  affidavit  of  service,  may  make  the  rule  absolute 
in  the  whole  or  in  part,  and  order  such  tenant  or  person,  within  a 
time  fixed,  to  give  such  undertaking,  and  find  such  bail,  with  such 
conditions,  and  in  such  manner,  as  shall  be  specified  in  the  rule,  or 
such  part  of  the  same  so  made  absolute ;  and  if  the  party  shall 
neglect  or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the 
court  to  enlarge  the  tune  for  obejring  the  same,  then  upon  affidavit 
of  service  of  the  order,  the  rule  may  be  made  absolute  to  enter 
judgment  for  the  plaintiff'^ 

The  effect  of  this  statute  is  to  save  the  landlord  the  necessity  of 
going  to  trial  when  the  tenant  holds  over  vexatiously,  and  when  the 
trouble  and  expense  of  an  ejectment  may  be  very  disproportionate 
to  the  value  of  the  premises.  Hence  a  tenancy  by  virtue  of  an 
agreement  for  three  months  certain,  is  a  tenancy  ^^for  a  term^ 
within  the  meaning  of  the  statute  (d) ;  but  a  tenancy  for  years,  de- 
terminable on  lives  («),  is  not :  and  where  the  tenant  holds  from 
year  to  jrear  without  a  lease  or  agreement  in  writing,  that  is  not 
a  case  within  the  meaning  of  the  statute  (/). 

This  statute  does  not  apply  in  cases  where  the  title  is  disputed  (g) ; 
nor  to  the  case  of  a  tenant  who  holds  over  after  notice  to  quit  given 
by  himself,  where  hia  tenancy  has  not  expired  by  efflux  of  time  (A) ; 
nor  to  the  case  of  a  tenant  who  has  surrendered  his  term,  but 
refuses  to  quit  the  premises  (t)- 

Under  this  statute  there  must  be  a  separate  and  distinct  demand 
signed  bv  the  landlord,  besides  the  demand  of  possession  by  John 
Doe  at  the  foot  of  the  declaration  (ft). 

(<0  Doe  d.  PhUlipe  ▼.  R09,  5  B.  &  A.  C.  4. 

766.  (A)  Doe  d,  Cardigan  t.  Roe,  1  Dow.  8c 

(e)  Doe  d.  Pembertou  ▼.  Eoe,  7  B.  &  Ry.  540. 

C.  2.  (i)  Doe  d.  JUdal  ▼.  Roe,  2  B.  &  Ad. 

(/)  Doe  d.  Brad/ord  ▼.  Roe,  5  B.  &  922. 

A.  770.  (k)  Anon.  E.  T.  2  Geo.  IV.  B.  R.,  1 

(si)  Doe  d.  Sanders  t.  Roe,  1  Dowl.  P.  Dow.  &  Rj.  435,  n. 
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VI.  Of  the  Mode  of  Proceeding  in  Ejectment^  and  herein 

of  the  Declaration, 

The  mode  of  proceeding  in  the  action  of  ejectment  now  in  use, 
is  not,  as  in  other  actions,  by  suing  out  a  writ ;  but  A.,  the  party 
claiming^  title^  before  the  first  day  of  the  term,  serves  a  copy  of  a 
declaration,  with  a  notice  subscribed,  upon  B.  the  tenant  m  pos- 
session of  the  lands  or  tenements ;  or,  lif  there  be  several  tenants, 
on  each  (Q  of  them.  Declarations  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall 
be  entitled  to  judgment  against  the  casual  ejector  in  like  manner 
as  upon  declarations  served  before  the  essoign,  or  first  general  re- 
turn day.  R.  G.  T.  T.  1  Will.  IV.  11th  Rule.— The  Rule  of 
Coiurt,  that  every  declaration  shall  be  entitled  of  the  day  of  the 
month  and  ^ear  on  which  it  is  filed  and  delivered,  does  not  apply 
to  declarations  in  ejectment  (m).  Where  the  declaration  was 
entitled,  ^'  In  the  Common  Pleas,  June  12, 1834,^  it  was  holden(7i) 
sufficient,  although  it  was  urged,  that  it  should  have  been  entitled 
of  some  term,  or  if  of  a  particular  day,  as  of  some  term.  The 
declaration  states  that  A.  on  a  certain  day,  (that  is,  some  day  after 
A.'s  title  to  the  land,  &c.  accrued,)  demised  to  John  Doe,  two 
messuages,  one  hundred  acres  of  land,  &c.  situate,  &c.  for  the  term 

of years,  by  virtue  of  which    demise  the   said  John  Doe 

entered  and  was  possessed,  until  Richard  Roe  afterwards  ejected 
him.  Such  is  the  outline  of  the  declaration,  which  is  for  the  most 
part  a  fiction ;  for,  except  in  a  few  instances,  there  is  neither  lease, 
entry,  nor  ouster ;  and  the  parties,  viz.  the  plaintiff^  and  the  de- 
fendant, the  ejector,  usually  termed  the  casual  ejector,  are  fictitious 
persons.  In  some  respects,  however,  care  and  accuracy  are  neces- 
sary in  framing  this  declaration ;  as,  1st,  The  venue  must  be  laid 
in  the  county  in  which  the  lands  lie ;  for  this  is  a  local  action.  But 
where  the  venue  stated  in  the  bodv  of  the  declaration  was  correct, 
it  was  holden  (o)  to  be  sufficient,  although  the  county  in  the  margin 
was  wrong ;  and  it  is  sufficient  also  to  state  the  lands  only  ^^  in  tne 
county"  {p).  2nd,  If  there  be  several  lessors,  the  demise  stated  in 
the  declaration  must  be  such  as  their  title  will  warrant ;  as  if 
the  lessors  of  the  plaintiff  be  joint-tenants  (9),  or  parceners  (20), 

(0  Bull.  N.  P.  98.  N.  C.  253. 

(m)  Doe  d.  Evant  v.  Eoe,  2  A.d.  &  E.  (0)  Doe  d.  Goodwin  ▼.  Roe,  3  Dowl. 

11 ;  Doed,  GiUett  v.  Boe,  1  Cr.  M.  &  R.  (P.  C.)  323. 

19.  ( j»)  Doe  ▼.  Gutmmfft  2  Nev.  &  P.  260. 

(ft)  Doe  d,  AMhman  v.  Roe,  1  Bingh.  (q)  Bull.  N.  P.  107. 


(20)  In  an  action  ofejectioJimKJB,  a  lease  was  made  by  two  parceners, 
and  it  was  declared  quod  dimisertmt :  an  exception  was  taken,  on  the 
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the  declaration  must  allege  Sk Joint  demise ;  if  temmts  in  common,  a 
aeTeral  demise  by  each  of  theur  several  parts  (r)  (21).  In  the  latter 
case  the  declaration  must  contain  as  many  counts  as  there  are 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in  common 
may  join  in  a  lease  to  a  third  person,  and  then  the  declaration  may 
state  a  demise  by  such  lessee.  Srd,  The  day,  on  which  the  demise 
is  stated  to  have  been  made,  must  be  some  day  after  the  title  of  the 
lessor  of  the  plaintiff  accrued ;  otherwise  the  plaintiff  will  be  non- 
suited :  for  not  being  entitled  to  the  possession  he  cannot  make  a 

(r)  Mantle  v.    Wbttmgiom,  Cro.  Jac.      HaUherley  t.  TTer^on,  2  Wils.  232,  S.  P. 
166;    Ifoort  ▼.  Fknden,    Show.   342; 


ground,  that  the  lease  was  the  several  lease  of  each  of  them  for  her  moiety, 
and  holden  good.  Moor,  682,  pi.  939.  This  case  was  denied  by  Holt^ 
C.  J.,  in  Ld.  Raym.  726,  who  ruled,  that  parceners  might  join  in  eject- 
ment. Holt* 8  opinion  is  confirmed  by  a  passage  in  1  Inst.  180,  b.,  where 
it  is  said,  that  joint-tenants  must  jointly  implead,  and  jointly  be  impleaded 
by  others,  which  property  is  common  between  them  and  parceners ;  and 
Holt's  opinion  is  adopted  in  Buller's  N.  P.  107.  It  is  corroborated  by 
the  following  position  in  Roll.  Abr.  878,  pi.  5.  If  two  parceners  join  in 
a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they  have  not 
several  frank  tenements,  but  shall  join  in  an  assize.  And  in  Siedman  v. 
Bates,  Ld.  Raym.  64,  it  was  holden  that  parceners  must  join  in  an 
avowry  for  rent  arrear.  It  seems,  that  where  a  power  of  re-entry  for 
breach  of  covenant  is  reserved  in  a  lease,  and  the  reversion  descends  to 
parceners  at  common  law,  one  alone  cannot  maintain  ejectment  for 
breach  of  the  covenant.     Doe  d,  de  Rutzen  v.  Lewis,  5  A.  &  £.  277. 

(21)  ''  Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and  B., 
and  on  the  evidence  it  appeared  that  they  were  tenants  in  common ;  the 
plaintiff  fiuled."  M.  3  Jac.  Blackaspers  case,  Noy,  n.  43  ;  Hal.  MSS. 
cited  and  recognized  in  Doe  d.  Poole  v.  Srrington,  1  Ad.  &  £11.  750, 
3  Nev.  &  Man.  646,  where  S.  P.  was  adjudged.  See  Noy,  13,  cited 
in  Hargrave's  n.  (7)  1  Inst.  45,  a.  But  payment  of  rent  to  the  agent 
of  A.,  B.,  and  C.  is  an  admission  that  the  party  holds  under  A.,  B.,  and  C. 
jointly,  and  will  support  a  joint  demise,  unless  it  be  expressly  proved  that 
they  were  entitled  in  a  different  manner.  Doe  d,  Clarke  and  others  v. 
Grant,  12  East,  221.  See  also  Doe  v.  Read,  12  East,  57.  In  Roe  d. 
Ruper  V.  Lonsdale,  12  East,  39,  it  was  holden  that  a  copyhold  descend- 
ing by  custom  to  all  the  children  equally  of  the  tenant  last  seised,  one  of 
the  joint-tenants  might  maintain  ejectment  on  his  single  demise  for 
his  own  share.  In  Doe  d,  Lulham  v.  Fenn,  3  Campb.  190,  Lord  Ellen- 
borough,  C.  J.,  held,  that  in  ejectment  on  the  several  demises  of  three 
persons,  each  demise  being  of  the  whole,  the  lessors  of  the  plaintiff  were 
entitled  to  a  verdict,  upon  evidence,  that  they  had  jointly  granted  a  lease 
to  the  defendant  under  which  he  had  paid  rent,  but  which  had  expired. — 
N.  It  was  objected,  that  it  must  be  taken  that  the  lessors  of  the  plaintiff 
were  joint-tenants,  and  as  there  was  not  any  joint  demise,  the  plaintiff 
could  not  recover,  but  Lord  Ellenhorough  overruled  the  objection.  See 
Worrall  v.  Beck,  M.  8  Geo.  IL  cited  1  Wils.  1. 
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lease.  The  surrenderee  of  a  copj^Id  estate  after  admittance^  may 
mamtain  an  ejectment  against  the  surrenderor,  on  a  demise  laid  on 
a  day  between  the  time  of  surrender  and  admittance ;  because,  as 
afiainst  all  persons,  but  the  lord,  the  title  of  the  surrenderee,  after 
admittance,  is  perfect  as  from  the  time  of  the  surrender,  and  shall 
relate  back  to  it  (s).  So  in  ejectment  by  an  administrator,  the 
demise  may  be  laid  on  a  day  after  the  intestate's  death,  but  before 
administration  granted  (t).  4th,  The  demise  may  be  for  any  number 
of  years ;  this  part  of  the  declaration  beinff  a  fiction,  it  will  not  be 
any  objection  that  the  lessor  of  the  plaintiff  had  not  power  to  grant 
a  term  of  equal  duration  with  that  alleged.  Hence,  tenant  from  year 
to  year  may  declare  on  a  demise  for  seven  years  (ic).  Care  should 
be  taken  that  the  term  stated  be  long  enough  to  admit  of  the  plain- 
tiff's recovering  possession  before  it  expires  (22).  6th,  If  the  eject- 
ment be  brought  by  a  corporation  aggregate  (x)  (23),  an  infant^  or 
for  tithes  (y),  regularly  the  declaration  ought  to  state  that  the 
demise  was  by  deed ;  and  in  the  case  of  l£e  infant,  it  ought  to 
appear  that  some  rent  was  reserved;  but  it  is  not  necessary  that 
the  deed  should  be  proved  (z).  In  ejectment  for  tithes,  the  decla- 
ration used  to  set  forth  the  nature  of  the  tithe  (a).  6th,  With 
respect  to  the  description  of  the  thing  demised,  it  may  be  observed, 
that  it  ought  to  be  made  with  such  certainty,  that  the  sheriff  may 
know,  from  an  inspection  of  the  record,  what  he  is  to  deliver  pos- 

($)  Hoitffoit  Y,  Ckqfham,  1  T.  R.  600.  (y)  SteadUng  ▼.  PUrit  Cro.  Jac.  613. 

(n  Lessee  qf  Patten  ▼.  Patten,  Alcock  Omission  cured  by  Terdict,  Partridge  y. 

&  Napier,  493,  Ireland,  B.  R.  Ballf  Ld.  Raym.  136. 

(«)  DoeY.  Porter,  3T.  R.  13.  (j)  FwrhyY  Wood,  1  Bsp.  N.  P.  C. 

(jt)  Garth.  390.    This  omission  wiU  be  198,  Kenytm,  C.  J. 

aided  by  verdict.    Bull.  N.  P.  98.  (a)  Bull.  N.  P.  99. 


(22)  But  the  courts  have  been  very  liberal  in  permitting  plaintifis  to 
amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and  another  v. 
RowCy  (in  Ireland,  Pasch.  1802,)  the  term  expired,  whilst  the  case  was 
depending  in  the  Exchequer  Chamber;  the  judgment  having  been  af- 
firmed, a  motion  was  made  to  enlarge  the  term,  and  the  court,  (Lord 
Redesdale,  C,  assisted  by  the  chief  justices,)  on  the  authority  of  Dickens 
V.  Greenvilly  Garth.  3,  and  Vicars  v.  Haydon^  Cowp.  841,  made  an  order 
to  amend  the  record  by  enlarging  the  term.  A  writ  of  error  was  then 
sued,  returnable  in  Parliament,  and  upon  the  record  so  amended  being 
transmitted,  the  plaintiff  in  error  complained,  by  petition  to  the  House  of 
Lords,  of  the  amendment  made  by  the  Court  of  Exchequer  Chamber  as 
an  alteration  of  the  record,  and  prayed  a  writ  of  certiorari  to  be  directed 
to  the  Court  of  Exchequer  Chamber  to  transmit  the  record  in  its  original 
form.  Upon  debate,  their  lordships  refused  the  writ,  holding  the  amend- 
ment to  have  been  properly  made,  and  finally  affirmed  the  judgment  on 
the  merits.     See  Lessee  of  Lawlor  v.  Murray^  1  Sch.  &  Lef.  81,  n.  (a). 

(23)  A  corporation  aggregate  cannot  make  a  lease  for  years  without 
deed,  in  respect  of  the  quality  of  the  incorporation.    1  Inst.  86,  a. 
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aeerioii  cf.  Bat  the  strictness  of  this  rale  has  been  relaxed  in 
many  instanoes,  on  the  ground  that  the  sheriff  is  to  take  his  infor- 
mation from  the  party  recovering  (24).  7thy  The  ejectment  or 
onster  must  be  stated  to  have  been  made  after  the  conunencement 
of  the  soi^XMied  lease :  but  it  is  not  necessary,  although  usual,  to 
mention  any  particular  day  (ft).  It  is  sufficient,  if  it  appear  on  the 
&ee  of  the  declaration,  that  the  ouster  was  after  the  term  com- 
menced, and  before  action  brou^t.  It  was  formerly  usual  for  the 
declaration  in  ejectment  by  original,  to  repeat  the  whole  of  the 
original  writ ;  but  now,  by  a  general  rule  of  all  the  courts  (c),  the 
rales  h^etofore  made  in  the  Courts  of  King^s  Bench  and  Common 
Pleas  respectiyely,  for  avoiding  long  and  unnecessary  repetitions  of 
the  original  vmt  in  certain  actions  therein  mentioned,-  shall  be 
extended  and  applied,  in  the  Courts  of  King^s  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas,  to  all  personal  and  mixed  actions ; 
and  in  none  of  such  actions  shall  the  original  writ  be  repeated  in 
the  declaration,  but  only  the  nature  of  the  action  stated  in  manner 
following :  viz.  ^'  A.  B.  was  attached  to  answer  C.  D.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and  ejectment  (c2),  or  as  the  case 
may  be ;  and  any  further  statement  shaU  not  be  allowed  in  costs.^ 

Of  the  Notice  subscribed  to  the  Declaration. — To  the  declaration 
is  subscribed  a  notice  to  the  tenant  in  possession,  from  the  casual 
ejector,  and  subscribed  with  his  name,  signifying,  that  unless  the 
tenant  appear,  &c.  in  the  term  next  ensuing  that  in  which  the  de- 
claration is  served,  and  by  rule  of  court  cause  himself  to  be  made 
defendant,  in  the  room  of  the  casual  ejector,  he  shall  suffer  judg- 
ment to  be  entered  against  him,  and  the  tenant  will  be  turned  out 
of  possession.  It  is  not  necessary  that  there  should  be  any  date  to 
the  notice  (c).  At  the  time  when  the  copy  of  the  declaration 
and  notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  proceeding,  and  the  notice  should  be 
read  to  him,  or  the  substance  of  it  fmly  explained.  The  delivery 
of  the  declaration  and  notice  accompanied  with  the  explanation 
above-mentioned,  is  called  service  of  a  declaration  in  ejectment. 

(fi\  MemU  ▼.  Smiihf  Cro.  Jac.  311.         tee  above  rule. 

(cl  R.  6.  H.  T.  2  WilL  IV.  Reg.  IV.  (e)  Per  Pattemm,  J.,  Doe  d,  Bvam  ▼. 

(a)  For  form  of  declaration  by  original,      Boe,  2  A.  &  £.  12. 


(24)  Ejectio  fimus  of  30  acres  of  land  in  D.  and  S.  The  defendant 
wag  found  guQty  of  10  acres,  and  as  to  the  residue,  not  guilty ;  and  it 
was  moved,  in  arrest  of  judgment,  that  it  is  uncertain  in  which  of  the 
viUs  this  land  lay,  and  therefore  no  judgment  can  be  given,  nor  any  exer 
cution.  But  the  objection  was  overruled  ;  and  it  was  adjudged  for  tlie 
plaintiff;  for  the  sheriff'  shall  take  his  information  from  the  party  for 
what  10  acres  the  verdict  was.  Portman  v.  Morgan^  Cro.  Eliz.  465. 
See  also,  to  the  same  effect,  Cottingham  v.  King,  1  Burr.  623,  and 
Connor  v.  West,  5  Burr.  2673. 
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Formerly,  landlords,  to  whom  a  right  of  entry  had  accrued  during 
or  immediately  after  Hilary  and  Trinity  Terms  respectively,  were 
unable  to  prosecute  ejectments,  so  as  to  try  the  same  at  the  amze$ 
immediately  ensuing ;  but  now,  by  stat.  11  Geo.  IV. and  1  Will.  IV. 
c.  70,  s.  36,  [23rd  July,  1830,]  "  inidl  actions  of  ejectment  by  any 
landlord  against  his  tenant,  or  against  any  person  claiming  through 
or  under  such  tenant,  for  the  recovery  of  any  lands  or  heredi- 
taments where  the  tenancy  shall  expire,  or  the  right  of  entry  shall 
accrue  in  (25)  or  after  Hilary  or  Trinity  Terms  respectively,  it 
shall  be  lawful  for  the  lessor  of  the  plaintin,  at  any  time  within  ten 
days  aft;er  such  tenancy  shall  expire,  or  right  of  entry  accrue,  to 
serve  a  declaration  in  ejectment,  entitled  of  the  day  next  after  the 
day  of  the  demise  in  such  declaration,  whether  the  same  shall  be 
in  term  or  in  vacation,  with  a  notice  thereunto  subscribed,  requiring 
the  tenant  in  possession  to  appear  and  plead  within  ten  days ;  and 
proceedings  shall  be  had,  and  rules  to  plead  entered  and  given,  as 
nearly  as  may  be,  as  if  such  declaration  had  been  duly  served 
before  the  preceding  term.  Provided,  that  no  judgment  shall  be 
signed  against  the  casual  ejector,  until  default  of  appearance  and 
plea  within  such  ten  days,  and  that  at  least  six  clear  days^  notice 
of  trial  shall  be  given  to  the  defendant,  before  the  commission  day 
of  the  assizes  at  which  such  ejectment  is  intended  to  be  tried  (26). 
Provided  also,  that  defendant  may,  at  any  time  before  trial,  apply 
to  a  judge,  by  summons  in  the  usual  manner,  for  time  to  plead,  or 
for  staying  or  setting  aside  the  proceedings,  or  for  postponing  the 
trial  until  the  next  assizes,  and  the  judge  may  make  such  order  as 
to  him  shall  seem  expedient.^  By  sect.  37,  the  declaration  may  be 
entitled  speciaUy  of  the  day  next  after  the  day  of  demise,  whether 
in  term  or  in  vacation.  The  foregoing  statute  is  confined  to  issu- 
able terms.     Doe  v.  Roe^  2  C.  &  J  •  45. 


VII.  Of  the  Service  of  Declaration, 

The  tenant  or  tenants  in  possession  may  be  served  personally 
at  any  place.     But  in  cases  where  tenant  in  possession  cannot  be 


(25)  That  is,  in  foil  term.  Trinity  Term  begins  on  the  22nd  of  May, 
(s.  6).  Where  the  right  accrued  on  the  20th  of  May,  after  the  essoign 
day,  but  before  the  first  day  of  term,  it  was  holden,  that  the  statute  did 
not  apply.     Doe  v.  Roe^  1  Dowl.  P.  C.  79. 

(26)  It  is  not  necessary  to  prove,  at  the  trial,  under  this  section,  the 
notice  of  trial.  Doe  d,  Antrohus  v.  Jephson,  B.  R.  £.  T.  1832.  Jenris's 
New  Rules  and  Statutes,  3rd  edit.  p.  143,  n. 
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served,  service  on  the  wife  of  tenant  in  possession  must  be  either  on 
the  land  in  question,  or  at  the  dwelling-house  of  the  husband.  In 
this  case,  from  the  fact  of  the  wife  being  served  on  the  premises  (/), 
or  at  the  dwelling-house  of  the  husbwd  though  not  on  the  pre- 
mises, the  court  presumes  that  the  parties  are  living  together  as 
man  and  wife,  and  that  the  husband  has  notice  of  the  proceedings : 
and  on  this  presumption,  such  service  is  deemed  good.  Where 
premises  demised  on  lease  to  one  person,  have  been  underlet  to 
others,  it  is  necessary  to  serve  separately  all  the  under-tenants  (^). 
Service  on  one  of  several  joint-tenants  has  been  holden  (A)  sufficient. 
So  service  on  the  messenger  in  possession  of  the  premises,  and  on 
the  official  assimee,  tenant  being  bankrupt  (t).  Where  the  tenant 
in  possession  had  rendered  the  premises  inaccessible,  and  had 
evaded  personal  service,  the  court  held  it  sufficient  to  leave  the 
declaration  and  notice  at  the  counting-house  (A)  of  the  tenant  in 
possession.  Where  a  tenant  in  possession  had  absconded,  leaving 
the  key  of  his  house  in  the  hands  of  a  broker,  with  instructions  to. 
let  the  house,  it  was  holden  (/),  that  service  of  the  declaration  on 
the  broker,  and  fixing  a  copy  on  the  door  of  the  house,  was  sufficient. 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  posses- 
sion, on  the  premises^  is  good  seiTice,  provided  the  service  be  after- 
wards acknowledged  by  the  tenant  himself,  and  it  appears  that  he 
has  received  it  before  the  term  (m),  but  not  otherwise  (n)  ;  and  a 
mere  acknowledgment  of  the  wife  is  not  sufficient  (o).  If  the  tenant 
or  his  wife  refuse  to  receive  the  declaration,  &c.,  a  copy  of  it  should 
be  left  for  them,  or  affixed  to  the  premises ;  so  if  there  be  not  any 
person  in  possession  of  the  thing  demised,  a  copy  of  the  declaration 
and  notice  should  be  affixed  to  some  conspicuous  part.  Where 
there  is  any  thing  unusual  in  the  manner  of  serving  the  declaration, 
it  should  be  mentioned  to  the  court  on  moving  for  judgment  against 
the  casual  eiector;  and  if  the  court  are  satisfied  that  the  tenant 
has  had  notice  of  the  declaration,  they  will  make  the  rule  for  judg- 
ment absolute  in  the  first  instance ;  if  doubtful,  they  will  grant  a 
rule  requiring  the  tenant  to  show  cause  why  the  service  should  not, 
under  the  special  circumstances,  be  deemed  sufficient,  and  they 
wiU  prescribe  the  mode  of  serving  the  rule  (/>).  Service  (q)  before 
the  first  day  of  the  term  is  now  sufficient.    Semble,  that  although 


(/)  Doe d,Morland ▼. Ba^Uu, 6T. R. 
765. 

ijf)  Doe  d.  Lord  Darlington  t.  CoeJc, 
4  B.  &  C.  259. 

(A)  Doe  d.  Cioikier  ▼.  Roe,  6  Dowl. 
(P.  C.)  291. 

(0  Doe  d.  Baring  ▼.  Roe^  6  Dowl. 
(P.  C.)  456. 

(k)  Doe  d,  Barrow  ▼.  Roe,  1  Man.  & 
Gr.  23S. 

(/)  Doe  d.  Scott  ▼.  Roe,  6  Biogh.  N.  C. 
207. 


(m)  Roe,  Leeeee  qfHambrook,  t.  Doe, 
14  East,  441. 

(k)  Doe  d.  Lord  Dinorben  ▼.  Roe,  2  M. 
&  W.  374. 

(o)  1  Bos.  &  Pol.  384. 

Ip)  See  Sprightly  ▼.  Duneh,  2  Burr. 
U\6iFennY.Denn,2Burr,USli  Leeeeeqf 
Methold  V.  Noright,  1  Bl.  R.  290 ;  Onllwer 
V.  Wagstaff,  1  Bl.  R.  317;  Doe  d.  Hindle 
V.  Roe,  3  M.  &  W.  279. 

(q)  R.  G.  T.  T.  1  WiU.  IV.  See  ante^ 
p.  714. 
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an  administrator  may  lay  the  demise  on  a  day  after  the  death  of 
intestate,  and  before  grant  of  administration,  yet  the  declaration 
ought  not  to  be  served  until  after  administration  has  been 
granted  (r). 


VIII.  Of  the  subsequent  Proceedings^  Judgment  against  Casual 
Ejector^  p.  720 ;  Appearance  of  Defendant^  p.  721 ; 
Consent  Rule^  jp.721;  Stat.  11  Geo.  II.  c.  19,  s.  13, 
enabling  Landlord  to  defend,  p.  722. 

If  the  tenant  in  possession  does  not  appear  according  to  the 
notice  subscribed,  and  enter  into  a  rule  called  the  consent  rule,  the 
plaintiff  may,  at  the  beginning  of  the  term  in  which  the  tenant  in 
possession  ought  to  have  appeared,  move  the  court  for  judgment 
against  the  casual  ejector.  Before  this  motion  can  be  made,  a  rule 
to  plead  must  be  j^iven  («),  and  the  motion  itself  must  be  founded 
on  an  affidavit  of  service  of  declaration,  either  on  the  tenant  in 
possession,  or  in  such  manner  as  shall  satisfy  the  court,  that  the 
tenant  in  possession  has  had  notice  of  the  proceeding;  and  the 
affidavit  must  state  that  the  declaration  has  been  explained  (f)  as 
well  as  read  over  at  the  time  of  service.  The  time  for  appearance 
depends  on  the  situation  of  the  premises. 

1.   Where  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days,  inclusive, 
next  after  the  motion  for  judgment,  if  such  motion  be  made  at  the 
beginning  of  the  term.  But  where  it  is  in  a  more  advanced  sti^e 
of  the  term,  the  court  will  exercise  their  discretion,  and  order  the 
tenant  to  appear  immediately,  or  within  one  or  two  days,  so  that 
the  plaintiff  may  give  notice  of  trial  within  the  term.  If  the  motion 
for  judgment  is  made  within  the  last  four  days  of  the  term, 
the  tenant  has  until  two  days  before  the  essoign  day  of  the  sub* 
sequent  term  to  appear  in. 

By  R.  O.  C.  P.  (u),  motion  for  judgment  against  casual  ejector 
in  ejectment  in  London  and  Middlesex,  may  be  made  on  any  day 
durmg  term. 

2.  Where  the  Premises  lie  elsewliere  than  in  London  or  Middlesex. 
[See  ante,  p.  718,  stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  70,  s.  36.] 

(r)  See  argument  in  Keene  t.  Dee^  B.  (/)  Do9  d,  Wad9  ▼.  JBoe,  6  Dowl.  P. 

R.  Ireland,  Alcock  &  Napier,  496,  n.  C.  51. 

(«)  R.  T.  18  Car.  II.  h.  R.  («)  4  Bingh.  N.  C.  366. 
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The  motion  for  judgment  in  this  case  may  be  made  at  any  time 
within  the  term,  in  which  the  tenant  is  called  on  to  appear; 
because  the  tenant  has  four  days  after  the  end  of  such  term  to 
appear  in.  This  motion  may  also  be  made  in  the  term  afbeor  that  (a?) 
in  which  the  tenant  is  required  to  appear. 

By  R.  O.  H.  4  Vict.,  a  party  entitled  to  appear  to  a  declaration 
in  ejectment,  may  appear  and  plead  thereto  at  any  time  after 
service  of  such  declaration,  and  before  the  end  of  the  fourth  day 
after  the  term  on  which  the  tenant  is  required  by  the  notice  to 
appear,  and  may  proceed  to  compel  the  plaintiff  to  reply  thereto,  or 
may  sign  judgment  of  non  pros,  notwithstanding  such  plaintiff  may 
not  have  obtained  a  rule  for  judgment  on  sucn  service  of  declar* 
ration ;  and  a  plaintiff  who  may  have  omitted  to  obtain  a  rule  for 
judgment  withm  the  time  prescribed  by  the  present  rules  and 
practice,  shall  be  entitled,  on  production  of  such  plea,  to  an  order 
of  a  judge  for  leave  to  draw  up  a  rule  for  judgment,  as  of  the  time 
of  wmch  such  rule  for  judgment  should  have  been  obtained. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule,  the 
substance  of  which  is  as  follows : — Ist,  He  consents  to  be  made 
defendant  instead  of  the  casual  ejector.  2nd,  To  appear  at  the  suit 
of  the  plaintiff;  and  if  the  proceedings  are  by  bill,  to  file  common 
bail.  3rd,  To  receive  a  declaration  and  plead^  Not  Guilty.  4th,  At 
the  trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist 
upon  title  only.  To  this  rule  are  added  the  following  conditions : — 
]st.  If  at  the  trial  the  defendant  shall  not  confess  lease,  entry,  and 
ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute  his  suit, 
defendant  shall  pay  to  plaintiff  the  costs  of  the  non  pros,  and  judg- 
ment shall  be  entered  against  the  casual  ejector  by  default.  2na, 
If  a  verdict  shall  be  given  for  defendant,  or  plaintiff  shall  not  pro- 
secute his  suit  for  any  other  cause  than  the  non-confession  of  lease, 
entiy,  and  ouster,  the  lessor  of  the  plaintiff  shall  pay  costs  to  the 
defendant.  Defendants  having,  in  many  instances,  put  the  plaintiff, 
after  the  title  had  been  established,  to  give  evidence  that  the 
defendant  was  in  possession  at  the  time  of  ejectment  brought,  and 
many  plaintift  having  been  nonsuited  for  want  of  such  proof,  and 
such  practice  being  considered  as  contrary  to  the  true  meaning  of 
the  consent  rule,  it  was  ordered  (y),  that  the  defendant  should 
qpecify,  in  the  consent  rule,  for  what  premises  he  intends  to  defend, 
and  should  consent  to  confess,  that  he  or  (if  he  defends  as  landlord) 
his  tenant  was  in  possession  thereof  at  the  time  of  the  service  of 
declaration ;  and  if  upon  the  trial  he  should  not  confess  such  pos- 
session, as  weU  as  lease,  entry,  and  ouster,  whereby  the  plaintiff 

(:r)  Doe  d.  Barth  ▼.  Jlae,  4  Bingh.  N.      &  A.  196 ;  C.  B.  H.  T.  1821 ;  2  B.  &  B. 
C.  675.  ♦  470 ;  Exch.  2  Geo.  IV. 

(y)  Reg.  Gen.  B.  R.  M.T.  1820 ;  4  B. 
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should  not  be  able  further  to  prosecute  his  suit,  then  no  costa 
should  be  allowed  for  not  further  prosecuting  the  same,  and  the 
defendant  should  pay  costs  to  the  plaintiff.  N.  It  is  not  incumbent 
on  the  plaintiff,  in  ordinary  cases,  to  produce  the  consent  rule  (z) ; 
the  only  instance  in  which  it  can  now  be  necessary  to  produce  the 
rule  is,  where  the  plaintiff,  directing  his  case  to  certam  premises, 
the  other  party  contends  that  he  does  not  defend  for  those ;  there 
it  may  be  requisite  to  produce  the  rule,  to  show  for  what  he  does 
defend. 

Formerly,  by  the  practice  of  Q.  B.,  the  plea  and  consent  rule 
were  filed  at  the  chambers  of  one  of  the  judges  of  that  court;  but 
now  (a),  the  plea,  with  the  consent  rule  annexed  thereto,  is  to  be 
delivered  in  like  manner  as  pleas  in  other  actions. 

Where  the  tenant  in  possession  is  merely  an  under-tenant  to 
some  other  person,  as  soon  as  the  declaration  in  ejectment  is  deli- 
vered to  him,  he  is  obliged,  by  stat.  11  Geo.  XL  c.  19,  s.  12,  to  ^ve 
notice  of  such  delivery  to  his  landlord,  under  pain  of  forfeiting  three 
years^  improved  (b)  or  rack  rent  of  the  premises  holden.  N.  This 
penalty  does  not  attach  on  the  tenant  of  mortgagor,  who  omits  to 
give  him  notice  of  ejectment  brought  by  mortgagee,  1  T.  R.  647 ; 
because  the  statut^e  only  extends  to  cases  where  ejectments  are 
brought  inconsistent  with  landlord's  title.  This  wise  provision  of 
the  statute  was  intended  to  prevent  fraudulent  recoveries  of  the 
possession,  by  collusion  with  the  tenant  of  the  land.  And  bv  the 
same  statute,  s.  13,  the  court  where  the  ejectment  is  brought,  is 
empowered  to  suffer  the  landlord  (c)  to  make  himself  defendant 
with  tenant,  if  he  shall  appear ;  and  by  the  same  clause,  although 
if  the  tenant  shall  refuse  or  neglect  to  appear,  judgment  shall 
be  signed  against  the  casual  ejector ;  yet  the  landlord  shall  be  per- 
mitted to  appear  by  himself,  on  his  consenting  to  enter  into  the 
usual  rule ;  and  judgment  against  the  casual  ejector  shall  be  stayed 
until  further  order  (d).  Who  shall  be  considered  a  landlord,  within 
the  meaning  of  this  act,  is  sometimes  a  difficult  question  to  deter- 
mine :  the  following  persons  have  been  so  considered  :  1 .  Devisee 
in  trust,  4  T.  R.  122.  2.  In  Doe  d.  Tilyard  v.  Cooper^  a  mort- 
gagee tmder  the  defendant  was  permitted  to  defend  with  him  (e). 
The  following  persons  have  not  been  deemed  landlords  within  the 
meaning  of  this  act :  1.  A  devisee,  where  the  ejectment  was  brought 
by  the  heir;  Roe  d.  Leake  v.  Doe^  M.  29  Geo.  II.  C.  B.  Bull.  N. 
P.  95.  2.  A  mortgagee,  who  had  never  received  rent,  ib.  The 
question  to  be  considered  in  all  cases  is,  whether  the  party  applying 

(r)  Doe  d.  Greaves  ▼.  Rabjff  2  B.  &  A.  tenant  before  this  statute,  Salk.  257  ;  7 

948.  Mod.  70 ;   3  Burr.   1301  ;   but  the  2nd 

(a)  R.  6.  H.  1  Vict.  7  A.  &  E.  972.  provision  in  this  section  is  new. 

(b)  See  Crocker  v.  Foihergill,  2  B.  &  (d)  See  Jonee  v.  Edwarde,  Str.  1241. 
A.  652.  («)  8  T.  R.  645. 

(c)  Landlord  might  have  defended  with 
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to  defend  as  landlord,  be  himself  interested  in  the  event  of  the  suit ; 
or  whether  he  be  merely  set  in  motion  for  the  purposes  of  some 
other  person :  if  the  latter  be  the  case,  the  court  will  not  permit  a 
mortgagee  to  defend  as  landlord  (d).  3.  Cestui  que  trusty  not 
having  oeen  in  possession.  3  T.  R.  783.  In  all  cases  of  vacant 
possession  {e),  unless  such  as  are  within  stat.  4  Geo.  II.  c.  28, 
(which  see  in  next  section,)  no  person  claiming  title  will  be  let  in 
to  defend ;  but  he  who  can  first  seal  a  lease  on  the  premises,  must 
obtain  possession,  and  any  other  person  claiming  title  may  eject  him 
if  he  can ;  and  by  the  course  of  the  court,  no  defence  can  be  made 
in  these  cases  but  by  the  defendant  in  the  ejectment,  who  is  a  real 
ejector.  In  Martin  v.  Davis^  Str.  914,  the  court  refused  to  let  the 
parson  of  Hampstead  chapel  defend  for  right  to  enter  and  perform 
divine  service  only ;  notwithstanding  the  case  of  Hollingsworth  v. 
Brewster^  Salk.  256,  observing,  that  that  case  had  often  been  denied 
since.  If  a  party  should  be  admitted  to  defend  as  landlord,  whose 
title  is  inconsistent  with  the  possession  of  the  tenant,  the  lessor  of 
the  plaintiiF  may  apply  to  the  court,  or  to  a  judge  at  chambers,  and 
have  the  rule  discluurged  with  costs  (/). 


IX.  Of  the  Proceedings  in  Ejectment^  directed  by  Stat.  4  Geo, 
IL  c.  28,  s,  2,  in  order  to  obviate  the  Difficulties  attending 
Re-entries  at  Common  Law^  for  Non-payment  of  Rent 
Arrearj  p.  723 ;  Of  the  Proceedings  where  the  Possession 
is  vacant^  p.  725. 

By  stat.  4  Greo.  II.  c.  28,  s.  2,  it  ia  enacted,  ^'  That  in  all  cases 
between  landlord  and  tenant,  when  half  a  year's  rent  shall  be  in 
anrear,  and  the  landlord  has  a  right  of  entry  for  non-payment 
thereof,  he  may,  without  a  formal  demand  or  re-entry,  serve  a  de- 
claration in  ejectment;  or,  in  case  the  same  cannot  be  legally 
served,  or  no  tenant  be  in  actual  possession,  affix  the  same  upon  the 
door  of  any  demised  messuage ;  or,  in  case  such  ejectment  shall  not 
be  for  the  recovery  of  any  messuage,  then  upon  some  notorious 
place  of  the  lands,  8ec.,  comprised  in  the  declaration  in  ejectment, 
and  such  affixing  shall  be  deemed  legal  service;  and  in  case  of 
judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be  proved  on 
the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
due  before  the  declaration  served,  and  that  no  sufficient  distress  was 

(d)  Doe  d.  Peanom  ▼.  Bae,  6  Bingh.  Esp.  Beatickamp,  Barnes,  4 to  edit.  177. 

613.  (/)  Doe  d,  HarwQod  t.  Lippineottf 

(«)  Arg.  per  Byre,  Seijt.,  and  aaid  by  Ad.  Bject.  230. 
tiie  reporter  to  be  the  constant  practice. 
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to  be  found  on  the  premises  (g),  countervailing  the  arrears  then  due, 
and  tnat  the  lessor  had  power  to  re-enter ;  then^  and  in  every  such 
case^  the  lessor  in  ejectment  shall  recover  judgment  and  execution, 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  de- 
manded, and  re-entry  made ;  provided  (A),  that  if  the  tenant,  at  any 
time  before  the  trial  in  such  ejectment,  shall  pay  or  tender  to  the 
landlord  or  his  attorney,  or  pay  into  court,  the  rent  arrear  and 
costs,  all  further  proceedings  on  the  ejectment  shall  be  dis- 
continued'" (27).  It  has  been  supposed  tliat  the  preceding  statute 
only  applied  to  cases  of  ejectment  brought  after  half  a  year'^s  rent 
due,  wnere  no  sufficient  distress  toas  to  be  found  upon  the  premises. 
But  in  a  late  case,  {Roe  v.  DaviSy  7  East,  363,)  it  was  holden,  that 
the  statute  was  more  general  in  its  operation.  And,  according  to 
Lord  Tenterden^  these  words,  ^^no  sufficient  distress  was  to  be 
found  on  the  premises,^  must  mean  no  sufficient  distress,  which  can 
be  ^t  at ;  hence,  where  the  outer  door  was  locked,  so  that  the 
landlord  could  not  ^et  at  the  premises.  Lord  T.  held,  that  there  was 
not  any  sufficient  distress ;  for  there  was  not  any  aviulable  distress. 
Doe  V.  Dyson^  M.  &  Malk.  77.  The  application  to  the  court  (i), 
on  the  part  of  the  tenant,  to  stay  proceedings,  must,  by  the  very 
terms  of  the  act,  be  made  before  trial.  In  ejectment  by  a  land- 
er) See  Dot  d,  Smeli  ▼.  Fuehau,  15  (A)  Sect.  4. 
East,  286.                                                           (t)  Roe  y.  Davis,  7  East,  363. 


(27)  Before  this  statute,  courts  of  law  and  equity  exercised  a  discre- 
tionary power  of  staying  the  lessor  from  proceeding  at  law,  in  cases  of 
forfeiture  for  non-payment  of  rent,  by  compelling  him  to  take  the  money 
due  to  him.  See  the  opinion  of  Zee,  C.  J.,  in  Archer  v.  Snapp,  Andr. 
341;  2  Salk.  597;  8  Mod.  345;  10  Mod.  383;  2  Vem.  103;  1  Wils. 
75 ;  2  Str.  900.  By  this  statute,  the  service  of  the  declaration  in  eject- 
ment is  substituted  for  the  demand  of  rent,  which,  at  common  law,  must 
have  been  made  upon  the  exact  day  when  the  forfeiture  accrued,  in  case 
of  non-payment,  for  the  precise  rent,  at  the  proper  place  of  payment,  at  a 
convenient  hour  before  sunset.  S^  these  particulars  fully  commented 
upon  in  the  note  to  Duppa  v.  Mayo,  I  Saund.  287,  a.  Ejectment  on  a 
demise  laid  on  the  10th  May,  1824.  Defendant  was  tenant  under  a  lease, 
by  which  the  rent  was  made  payable  at  Lady-day  and  Michaelmas,  and 
in  which  there  was  a  proviso  for  re-entry  on  non-payment  of  rent  for 
thirty  days.  Half  a  year's  rent  was  due  at  Lady-day,  1824,  and  there 
was  no  sufficient  distress  on  the  premises ;  the  declaration  was  served  on 
the  14th  May,  1824.  It  was  holden,  that,  although  the  service  of  decla- 
ration was  on  a  day  subsequent  to  the  day  of  demise,  the  plaintiff  was 
entitled  to  recover,  inasmuch  as  the  title  must  be  taken  to  have  accrued 
on  the  30th  day  after  the  rent  became  due,  viz.  the  24th  of  April.  The 
statute  does  not  require  that  the  day  of  demise  must  be  the  very  day 
when  declaration  is  served.  Doe  d.  Lawrence  v.  Shawcross,  3  B.  &  C. 
752. 
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lord  (t),  the  tenant  moved  to  stay  proceeding,  upon  payment  of 
rent  acrear  and  costs.  On  a  rule  to  show  cause,  it  was  insisted, 
for  the  plaintiflE^  that  the  case  was  not  withfai  the  preceding 
statute ;  because  it  was  not  an  ejectment  founded  singly  on  the 
act,  but  it  was  brought  likewise  on  a  clause  of  re-enti^  in  the 
lease  for  not  repairing,  and  the  lease  was  produced  in  court.  How- 
ever, the  rule  was  lude  absolute,  with  liberty  for  the  plaintiff  to 
proofed  upon  any  other  title.  Where  an  ejectment  is  brought 
on  the  preceding  statute  for  the  forfeiture  of  a  lease  (Q,  accept- 
ance of  rent  alterwards,  by  the  landlord,  has  been  holden  a 
waiver  of  the  forfeiture;  for  it  is  a  penalty,  and  by  accepting 
the  rent,  the  party  waives  the  penalty  (m).  Landlord  havmg  a 
r^ht  of  re-entry  for  non-pavment  of  rent,  brought  an  ejectment, 
mi  proved  a  demand  of  Inn  a  yearns  rent,  after  the  day  on  which 
it  was  due,  and  a  refusal  on  the  part  of  the  defendant  to  pay  it 
before  the  re-entry.  It  appeared  that  there  was  a  sufficient  distress 
<m  the  premises  durii^  the  whole  time.  It  was  holden  (n),  that  fhe 
ksBCHT  of  the  plaintiffcould  not  recover  either  at  common  law,  or 
under  the  preceding  statute :  not  by  the  former,  because  the  rent 
was  not  demanded  on  the  day  when  it  became  due ;  Co.  Litt.  201 ; 
7  Bep.  28;  nor  by  the  latter,  because  there  was  a  sufficient  dis- 
tress on  the  premises.  Up^m  a  lease  reserving  rent  payable 
quarterly,  with  a  proviso,  that  if  the  rent  be  in  arrear  twenty- 
one  days  next  after  day  of  pavment,  being  kncjulfy  demanded^  the 
lessor  may  re-enter :  it  was  holden  (o),  by  three  juilges  (dissentiente 
Lord  JEUenborciugk,  C.  J.),  that  five  quarters  being  in  arrear,  and 
no  sufficient  distress  on  the  premises,  the  lessor  might  re-enter 
without  a  demand.  Lands  were  devised  in  fee,  chained  with  an 
annuity ;  and  power  was  given  to  the  annuitant  to  distrain,  if  the 
anmiity  were  m  arrear  for  twenty  days.aft^  the  day  of  paym^it, 
hang  lawfuUy  demanded;  power  was  also  given,  if  the  annuity 
should  be  in  arrear  for  forty  days,  to  enter  and  take  the  profits, 
until  the  annuitant  should  be  therebv  paid  all  arrears  with  costs ; 
it  was  holden  (p),  that  upon  the  annmty  being  forty  days  in  arrear, 
the  annuitant  was  entitled  to  recover  in  ejectment,  although  no 
demand  was  made ;  for  this  was  not  a  case  of  forfeiture  for  non- 
payment of  an  annuity,  but  only  a  right  to  enter  and  receive  the 
profits  until  the  arrears  were  satisfied. 

Of  the  Proceedings  where  the  Possession  is  vacant. — In  cases 
between  landlord  and  tenant,   where  one  half-year's  rent  is  in 
arrear,  and  the  landlord  has  a  right  of  entry,  the  mode  of  proceed- 
ed) Pure  d.  Withere  t.  Sturdy,  H.      R.  117. 
1752  ;  BnU.  N.  P.  97.  (o)  Doe  d.  Sehole/teld  r.  AUxtmder,  2 

(/)  Per  AMtou,  J.,  in  Doe  ▼.  Batten,      M.  &  S.  525. 
Cowp.  247.  {p)  Doe  d,  Biaee  ▼.  Horeley,  1  A.  &  E. 

(m)  See  farther  as  to  waiver  of  for-      766 ;  3  Nev.  &  Man.  567,  cited  bj  Pat- 
Hettare,  ante,  p.  707.  teeon,  J.,  in  Doe  d,  Ckawner  t.  Boulter, 

(«)  Doe  d,  Foreter  ▼.  Wandkue,  7  T.      6  A.  5c  E.  687. 
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ing,  where  the  premises  are  untenanted,  is  marked  out  by  the  pre* 
ceding  statute.  In  other  cases  of  a  vacant  possession  the  mode  of 
proceeding  is  thus :  A.  (the  person  daiming  title)  by  letter  of  attor* 
ney  empowers  B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre- 
mises in  question,  to  G.  This  lease  is  executed  on  the  premises,  B. 
and  G.  only  being  thereon ;  then  B.  leaves  G.  in  possession,  who  is 
turned  out  by  D.,  to  whom,  while  on  the  premises,  E.  delivers  a 
declaration  in  ejectment.  A  rule  to  plead  having  been  given,  and 
not  complied  with,  a  motion  is  made  for  judgment,  which  is  granted 
of  course.  This  motion  must  be  supported  by  an  affidavit  of  the 
above-mentioned  proceedings,  viz.  the  execution  of  the  power  of 
attorney,  the  lease,  entry,  ouster,  and  delivery  of  declamtion ;  a 
copy  whereof  is  annexed  to  the  affidavit.  A.  made  a  lease  of  an 
alehouse  in  London  (q)^  for  years.  The  lessee,  before  the  expira- 
tion of  the  term,  left  it,  and  took  another  house  in  Wapping ;  but 
there  was  some  liquor  and  old  vessels  left  in  the  first-mentioned 
house,  and  the  doors  were  locked.  Upon  this  the  landlord  sealed 
a  lease  on  the  premises,  and  brought  an  ejectment,  as  on  a  vacant 
possession,  and  accordingly,  had  judgment  and  execution ;  to  set 
aside  which,  a  motion  was  made.  In  addition  to  the  foregoins 
facts  it  appeared,  that  only  one  quarterns  rent  was  in  arrear,  and 
that  the  landlord  had  seen  his  tenant  a  short  time  only  before  he 
brought  the  ejectment.  Lord  Hardwicke^  G.  J. — "  If  only  one 
quarter's  rent  was  in  arrear,  the  landlord  could  not  proceed 
against  the  tenant  on  the  statute  4  Geo.  II.  c.  28.  But  then, 
taking  ihh  as  it  stood  at  common  law,  the  question  will  be,  whether 
this  was  such  a  vacant  possession  as  to  enable  the  landlord  to  bring 
an  ejectment  in  this  manner.  For  though  a  tenant  does  not  live 
on  the  premises,  yet  it  cannot,  from  that  circumstance  alone,  be 
called  a  vacant  possession ;  as  if  a  person  uses  one  house  and  lives 
in  another,  that  will  be  a  good  possession  of  both.  Here  the  tenant 
had  actual  possession  of  the  premises,  by  keeping  his  liquor  there, 
and,  as  appears,  was  such  a  person  as  the  landlord  might  have 
served  personally  with  an  ejectment ;  for  a  declaration  in  ejectment 
may  be  served  on  the_  tenant  himself  any  where,  though  the  wife 
can  be  served  with  it  only  on  the  premises  (28).  I  remember  a 
case  where  a  person  in  the  Fleet  was  served  with  an  ejectment.  If 
the  tenant,  in  this  case,  sometimes  absconded,  and  only  appeared 
on  Sundays,  then  the  landlord  should  have  applied  to  the  court  for 
a  special  rule,  as  to  the  service  of  the  declaration  in  ejectment.'^ 
Probyn^  J.,  mentioned  a  case  where  hay  was  left  in  a  bam  by  a 

{q)  Swage  v.  Dent,  M.  10  Geo.  II.      8.  C.  shortiy  stated. 
B.  R.  MSS.;  2  Str.  1064  ;  BoU  N.  P.  97, 


(28)  Or  at  the  dwelling-house  of  the  husband,  if  it  appears  that  wife  is 
living  with  husband.     Vid.  4  T.  R.  465. 


r 
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tenant,  and  tliat  was  holden  sufficient  to  keep  the  possession.  The 
court  ordered  the  judgment  and  execution  to  be  set  aside  with  costs. 
Where  the  premises  to  be  recovered  consisted  of  unfinished  houses, 
it  was  holden  (r),  that  the  course  was  to  proceed  as  on  a  vacant 
possession ;  and  not  by  affixine  the  declaration  on  the  doors  of  the 
nouses.  The  stat.  11  Geo.  IL  c.  19,  s.  16,  authorizes  two  or  more 
Js.  P.,  in  cases  where  tenants  holding  premises  at  rack  rent  or  three 
quarters  of  yearly  value,  who  are  in  arrear  one  yeoTy  desert  them 
and  leave  them  unoccupied  so  as  no  sufficient  distress  can  be  had, 
to  go  and  view  and  affix  on  the  most  notorious  part  of  the  premises 
a  notice  in  writing  what  day  (at  the  distance  of  fourteen  days  at 
least)  they  will  return  to  take  a  second  view;  and  if  upon  such 
second  view  the  tenant  or  some  person  in  his  behalf  does  not  appear 
and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  upon  the 
premises,  then  the  justices  may  put  the  landlord  into  po^ession. 
The  statute  57  Oeo.  III.  c.  52,  extends  the  foregoing  provision  as 
against  tenants  who  are  in  arrear  for  one  half-year.  Bv  the  17tb 
section  of  the  11  Geo.  IL  an  appeal  is  given  to  the  judges  at  the 
next  assize ;  the  tenant,  therefore,  may  have  summaiy  redress,  if 
any  wrong  has  been  done ;  and  the  appeal  is  not  attended  with  any 
great  risk,  for,  if  it  is  dismissed,  the  amount  of  costs  to  be  awarded 
against  the  tenant  cannot  exceed  bl.  It  is  not  necessary  that  any 
complaint  should  be  made  on  oath  {s)  in  order  to  justify  the  inter- 
ference of  the  magistrates.  The  requent  of  the  lessor  or  landlord, 
or  his  or  her  bailiff  or  receiver,  is  sufficient.  Although  the  tenant 
has  a  summary  remedv  by  appeal  to  the  justices  of  assize,  yet  the 
record  of  the  proceedings  in  pursuance  of  the  statute  unappealed 
from,  is  conclusive  as  to  the  magistrates,  and  will  afford  a  complete 
defence  to  them  in  an  action  of  trespass.  In  a  case(0  where  the 
magistrates  had  adjudicated  erroneously  on  the  fact  of  desertion, 
and  the  judges  of  assize  on  appeal  had  made  an  order  for  the  resti- 
tution of  the  farm  to  the  tenant  with  costs;  and  the  tenant  after- 
wards brought  trespass  for  the  eviction,  against  the  magistrates, 
the  constables,  and  the  landlord ;  it  was  holden,  that  the  record  of 
the  proceedings  before  the  magistrates  was  an  answer  to  the  action 
on  the  behalf  of  all  the  defen&nts. 

(r)  Do9  d.  ShoweU  ?.  Roe,  2  Cr.  M.  &  (/)  Atheroft  t.  Boume  and  othen,  3 

R.  42.  B.  &  Kd.  684. 

(«)  Batten  ▼.  Carew,  3  B.  &  C.  649. 
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X.  Of  the  Pleadings  and  DefencCyp.  728 ;  Entry  hatred  hy  Fine 
and  Nen-daim^  p.  726 ;  Entry  barred  by  Statute  of  Limita- 
tions, 21  Jac.  I.  c.  16,  3  ^  4  Will  IV.  c.  27,  p.  782. 

Special  pleas,  either  in  bar  or  abatement,  are  seldom  pleaded  to 
this  action ;  because,  according  to  the  modem  practice,  if  the  de- 
fendant appears,  he  generally  enters  into  the  consent  rule,  by  the 
terms  of  which  he  is  bound  to  plead  the  general  issue,  Not  Guilty  («), 
Although  the  rule  of  H.  T.  4  Will.  IV.  requiring  pleadings  sub- 
sequent to  the  declaration  to  be  delivered  between  the  parties,  did 
not  apply  to  actions  of  ejectment  (ar),  yet  now,  by  R.  G.  H.  1  Vict, 
(ante^  p.  720,)  the  plea,  with  the  consent  rule  annexed,  is  to  be 
delivered  in  Uke  manner  as  pleas  in  other  actions :  with  reg^*d  to 
the  declaration,  it  has  been  holden  (y),  that  it  must  commence  and 
conclude  in  the  usual  form,  for  it  is  not  within  the  rules  of  M.  T. 
3  Will.  IV. 

Of  the  Defence* — ^As  an  action  of  ejectment  is  founded  on  a 
right  of  entry  in  the  party  claiming  tiUe,  if  the  defendant  can  show 
that  such  right  has  been  tolled  or  taken  away,  it  will  be  a  sufficient 
defence  to  the  action.  Under  the  old  law,  as  it  stood  before  the 
Slat  December,  1833,  (for  which,  see  former  editions  of  this  work,) 
a  right  of  entry  might  have  been  taken  away  by  descent  cast,  dia* 
continuance,  or  warranty ;  but  that  operation  and  effect  has  been 
removed  by  a  late  statute  (z).  Another  mode  of  defeating  the  right 
of  entry,  and  thereby  bairing  the  ejectment,  was  by  fine  and  non- 
claim, — ^bttt  since  the  same  day,  that  is,  31st  December,  1833,  fines 
and  recoveries  have  been  abolished  (a),  and  more  sim^de  modes  of 
assurance  substituted  in  their  room.  As  cases,  however,  may  still 
arise,  upon  this  species  of  bar,  it  may  be  convenient  to  retain  that 
portion  of  the  work. 

Entry  barred  by  Fine  and  Non-claim. — ^A  fine  at  the  common 
law,  or  fine  without  proclamations,  levied  by  a  tenant  of  the  free- 
hold, not  bemg  under  any  disability  (ft),  was  a  perpetual  bar  to  all 
persons  who  had  right  and  no  impediment  at  the  time  of  fine  levied, 
and  who  did  not  claim  within  a  year  and  a  day  after  the  fine  levied, 
and  execution  thereupon.  But  this  puissance  of  a  fine  was  taken 
away  by  stat.  34  Edw.  III.  c.  16,  by  which  it  was  enacted,  "  that 
the  plea  of  non-claim  should  not  be  any  bar  in  future.'"  Great  in- 
conveniences having  resulted  from  the  provisions  of  this  statute,  the 
legislature  again  interposed,  and  by  statute  1  Ric.  III.  c.  7,  and  4 
Hen.  VII.  c.  24,  the  ancient  law  was  revived,  though  with  some 


i; 


ftt)  Rann.  E^ect.  233.  (;;)  SUt.  3  &  4  Will.  IV.  c.  27,  b.  39, 

[«)  Doe  d.  WiUiami  y.  WiUianu,  4  and  3  &  4  Will.  IV.  c.  74,  s.  14. 

Ney.  &  Man.  259.  (a)  3  &  4  WiU.  IV.  c.  74. 

(y)  Doe  d.  Gilleit  v.  Roe,  1  Cr.  M.  &  (6)  Shep.  Touch.  19 ;  Hargraye's  Co. 

R.  19  ;  4  Tyrw.  649.  Litt.  121,  a.  n.  (!)• 
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modification:  prodamations  being  required  to  make  fines  more 
notorious,  and  the  time  for  claiming  being  enlarged  from  one  year 
to  five  years.  The  statute  4  Hen.  V II.  c.  24,  (which  is  nearly  a 
transcript  of  statute  1  Ric.  III.)  having  directed,  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  aua  pro^ 
daimed  openly  in  court  the  same  term,  and  the  three  next  following 
terms,  at  four  several  days  in  each  term,  proceeds  to  enact,  ^^  that 
the  proclamations  being  thus  made,  the  fine  shall  conclude  as  well 
privies  (29)  as  strangers :  except  women  covert,  persons  within 
twenty-one  years  of  age,  in  prison,  or  out  of  the  reahn,  or  not  of 
whole  mind  at  the  time  of  the  fine  being  levied,  not  parties  to  such 
fine,  so  as  the  said  women  covert,  persons  within  age,  &c.,  or  their 
heirs  (30),  pursue  their  right  by  action  or  entry,  within  five  years 
after  the  removal  of  their  respective  disabilities."    Then  follow  the 

(29)  Although  the  issue  in  tail  were  privies  to  the  ancestor,  yet  inas- 
much as  the  statute  de  donU  (13  £dw.  I.  c.  1,)  had  expressly  ordained 
that  tenants  in  tail  should  not  have  power  to  alien  the  lanas  entailed, 
doubts  were  raised,  whether  fines,  levied  with  proclamations  by  the  ances- 
tor, would  by  force  of  this  statute  4  Hen.  VII.  c.  24,  bar  the  issue  in  tail. 
To  remove  these  doubts,  it  was  enacted  by  statute  32  Hen.  VIII.  c.  36,  s. 
1,  'Hhat  all  fines  levied  with  proclamations  according  to  statute  4  Hen. 
VII.  c.  24,  by  any  person  of  twenty-one  years  of  age,  of  lands,  &c.  before 
the  fine  levied  entailed  to  the  person  levying  the  fine,  or  to  any  ancestor 
of  the  same  person,  in  possession,  reversion,  remainder,  or  use,  imme- 
diately after  proclamations  made,  should  be  adjudged  a  bar  against  him 
and  his  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
claiming  only  to  his  use,  or  to  the  use  of  any  heir  of  his  body."  This 
statute,  however,  contained  several  exceptions,  particularly  one  of  fines  of 
lands,  of  which  the  reversion  is  in  the  crown*  In  consequence  of  this 
exception,  the  question  again  arose  in  the  Earl  of  Derby* s  case,  whether 
a  fine  depending  wholly  on  the  4  Hen.  VII.  was  a  bar  to  the  issue  in  tail ; 
e%ht  judges  against  three  held  that  it  was.  T.  Raym.  260,  286,  319, 
338;  PolTexf.  491;  Skin.  95;  2  Show.  104;  T.  Jo.  237.  See  fiirther 
on  this  subject  Mr.  Hargrave's  excellent  note,  Co.  Litt.  121,  a.  n.  (1).  N. 
A  fine  levied  by  tenant  in  tail  bars  the  estate  tail,  but  not  the  remainders 
or  reversion  expectant  thereon.  Where  a  fine  is  levied  by  tenant  in  tail, 
who  dies  before  all  the  proclamations  are  past,  yet  will  the  issue  in  tail  be 
barred,  provided  the  proclamations  are  afterwards  duly  made.  Parslow^s 
case,  cited  3  Rep.  90,  b. 

(30)  By  this  provision,  the  rights  of  those  persons  who  are  under  dis- 
abilities, and  of  their  heirs,  are  saved  as  long  as  the  disabilities  continue, 
and  five  years  after,  but  no  longer.  A.,  seised  in  fee  of  lands,  died,  leav- 
ing B.  his  heir,  a  feme  covert.  Upon  the  death  of  A.,  a  stranger  made  a 
tortious  entry  on  the  lands,  continued  in  possession,  and  levied  a  fine  sur 
cognizance  de  droit  come  ceo,  8^c.  with  proclamations.  B.  afterwards  died 
under  coverture,  no  entry  having  been  made  on  her  behcdf  to  avoid  the 
fine,  leaving  C.  her  heir  not  afiected  with  any  of  the  disabilities  mentioned 
in  the  statute.     It  was  holden,  that  C,  who  had  not  pursued  his  right 


730  EJECTMENT. 

saving  clauses,  which  are,  Ist,  Saving  to  every  person  and  their 
heirs  (other  than  parties)  such  right  as  they  have  at  the  time  of 
such  fine  engrossed,  so  that  they  pursue  their  claim  by  action  or 
entry  within  five  years  after  the  proclamations  (31).  2nd,  Saving  to 
all  other  persons  such  right,  claun,  and  interest,  as  first  (32)  e£all 
accrue  after  the  proclamations,  by  force  of  any  gift  in  tail,  or  by 
any  other  matter  had  and  made  before  the  fine  levied,  so  as  they 
pursue  their  right  within  five  years  after  the  same  shall  grow  due; 
and  further,  if  the  said  persons  are  under  any  of  the  before  men- 
tioned disabilities  at  the  time  when  their  right  first  accrues,  they 
or  their  heirs  may  pursue  their  right  within  five  years  next  after 
the  removal  of  tne  disability.  3rd,  Saving  to  every  person,  not 
party  nor  privy  to  the  fine,  their  exception  to  avoid  the  fine,  by 
that,  that  those  which  were  parties  to  the  fine,  nor  any  person 
to  their  use,  had  nothing  in  the  lands  at  the  time  of  the  fine  levied. 
Such  are  the  provisions  of  the  statute  on  which  the  force  and  efiect 
of  fines  heretofore  levied,  principally  depended,  and  by  virtue  of 
which,  a  fine  levied  bv  tenant  of  the  freehold,  with  five  years'  non- 
claim,  operates  as  a  bar  to  an  ejectment,  except  in  those  cases 
which  are  specially  provided  for  by  the  statute.  The  statute,  as  to 
the  engrossment  of  the  fine  before  the  proclamation,  is  only  direc- 
tory (c).  Where  the  fine  being  levied  at  the  great  sessions,  the 
indorsement  of  the  proclamations  was  headed,  '^  according  to  the 

(c)  Do€  d.  Fleming  y.  Ford,  1  A.  &  E.  765. 

within  five  years  after  the  death  of  B.,  was  barred  by  the  fine.  Dillon  v. 
Leman,  2  H.  Bl.  584. 

(31)  By  force  of  this  clause,  persons  having  a  present  right  to  lands 
whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine,  may  pursue 
their  claim  within  five  years,  to  be  computed  from  the  day  on  which  the 
last  proclamation  was  made. 

(32)  One  who  had  a  future  interest,  but  qo  present  right  of  entry  at 
the  time  of  the  fine  levied,  died,  and  the  five  years  passed,  and  after- 
wards administration  was  granted ;  it  was  holden,  that  the  administrator 
should  have  five  years  to  sue  from  the  gpranting  of  the  letters  of 
administration,  for  none  had  title  of  entry  before,  Sanders  v.  Stan- 
fordy  cited  in  Saffyny,  Adams,  Cro.  Jac.  61.  But  where  a  lease  for 
years  of  land  was  made  to  commence  from  the  end  of  a  term  for  years 
then  in  being ;  the  first  term  expired,  the  second  lessee  did  not  enter,  but 
the  reversioner  entered  and  maae  a  feoffinent,  and  levied  a  fine  with  pro- 
clamations ;  five  years  passed ;  it  was  holden,  that  the  fine  and  the  non- 
claim  of  the  second  lessee  had  barred  him  of  his  term :  for  although  lessee 
for  years  has  not  such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall 
his  mterest  be  barred  by  the  statute ;  for  the  words  of  the  statute  are 
general ;  C  the  said  fine  with  proclamations  shall  be  a  final  end,  and 
conclude  as  well  primes  as  strangers  to  the  same  ;*')  and  the  words  of  the 
saving  are,  {such  rights  claim,  and  interest,)  and  tenant  for  term  of  years 
has  an  interest.     Saffyn  v.  Adams,  5  Rep.  123,  b. ;  Cro.  Jac.  60,  S.  C 
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form  oi  the  statute ;"  it  was  holden  (d)^  that  the  omiflBion  after- 
wards to  state  the  pkce  where  the  sessions  were  holden>  was  im- 
material. A.,  tenant  for  life,  with  remainder  to  his  own  executors 
for  forty  years^  with  remainder  to  B.  in  fee,  levied  a  fine  iur  conrtr 
sance  de  dr^t^  with  procUtmations,  in  HQ.  T.  1738-4.  B.,  not 
having  made  an  entry  to  avoid  the  fine,  in  1735,  devised  to  C.  for 
life,  with  remainder  to  D.  in  tail,  and  died  in  that  year;  in  1738, 
A.  died ;  C*  died  in  1803,  not  having  made  an  entry ;  in  1 805,  D. 
altered  for  the  purpose  of  avoiding  the  fine,  and  brought  eject* 
ment*  It  was  holden,  that  D.  was  not  entitled  to  recover;  for 
the  right  of  entry  was  confined  to  five  years  after  the  expira^ 
tion  qS  the  term  of  forty  years,  that  is,  to  five  years  after  1*778 ; 
and  B.  could  not  by  his  will  give  a  right  to  avoid  this  fine  at  a  more 
distant  period  than  the  end  of  the  five  years ;  that  the  devisee  was 
exactly  m  the  same  state  as  the  heir ;  and  that,  as  the  title  of  D. 
did  not  ^^  first  accrue  to  him  after  the  fine  by  matter  hefore  the 
fine,^  but  by  the  will  of  B.,  which  was  after  the  fine,  D.  could  not 
claim  the  benefit  of  the  second  saving  (e).  This  statute  extends  to 
copyholds  if).  With  respect  to  the  clauses  relating  to  disabilities, 
it  may  be  observed,  that  if  he  who  has  a  present  nght,  and  is  not 
under  any  disability,  brings  on  himself  a  disability;  as  if,  being 
within  the  realm  at  the  time  of  the  fine  levied,  ne  should  after- 
wards go  beyond  sea,  or  the  like ;  in  these  cases  he  will  not  be 
allowed  any  longer  time  to  pursue  his  right  than  during  the  first 
five  years  after  proclamation  had  (g).  So  when  the  disability  is 
once  removed,  the  five  years  begin  to  run,  and  will  continue  to  run, 
notwithstanding  any  subsequent  disability,  either  voluntary  or  in- 
voluntaiy  (A).  It  will  be  proper  to  remark  also,  that  the  excep- 
tions in  favour  of  infants,  femes  covert,  &c.  extend  to  those  only 
to  whom  a  right  first  accrues,  and  in  whom  it  first  attaches ;  for 
if  a  person  to  whom  a  ri^ht  first  accrues,  dies  before  the  expiration 
of  the  five  years,  and  such  right  descends  to  his  son,  or  heir  at  law, 
who  is  then  under  age,  or  labours  under  any  of  the  other  disabili^ 
ties  mentioned  in  the  act,  such  son  or  heir  must  pursue  his  right 
within  the  five  vears,  which  began  to  run  in  the  time  of  his  ances- 
tor, otherwise  ne  will  be  barred  (i).  A  fine  levied  by  tenant  for 
life  divests  and  displaces  all  estates  in  reversion  or  remainder  (%), 
and  leaves  nothing  in  the  reversioner  or  remidnder-man  but  a 
mere  ri^t  of  entry  (33)  ;  and  where  the  fine  is  levied  by  tenant 

(4)  1>M  A,  ibsef  ▼.  JSforrifoiit  3  B.  &  (A)  Doe  d.  JJuroure  v.  /onet,  4  T.  R4 

Ad.  764.  300. 

(•}  Qoodri§hi  ¥.  ForuUr,  Etth.  Chr.  (t)  StowU  t.  Zvueh,  Plowd.  355. 

1  Taimt.  578.  {k)  Ooodright  y.  FbrreMter,  8  East, 

f)  9  Rep.  105,  a.  552. 
r)  Shep.  Touch.  29. 


a? 


(33)  This  right  of  entry  was  not  devisable,  S.  C.    But  see  1  Vict. 
c.  26, 8«  3. 
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for  life  of  parcel  of  a  manor,  the  reversion  of  which  parcel  is  in  the 
tenant  in  fee  in  possession  of  the  other  parts  of  the  manor,  the 
effect  of  the  fine  is  to  sever  such  parcel  from  the  manor.  Where 
tenant  in  tail,  under  a  settlement,  (which  also  created  a  term  of 
jesLTB,)  levied  a  fine ;  it  was  holden  (Z),  that  being  seised  of  the 
immediate  estate  of  freehold,  the  fine  worked  a  discontinuance  and 
displaced  the  remainders,  whereby  he  acquired  a  tortious  fee ;  and 
no  step  having  been  taken  to  set  aside  the  tortious  estate,  it  be- 
came descendible  and  capable  of  being  devised,  and  the  devisee 
therefore  entitled  to  recover ;  for  a  person  seised  of  a  base  fee  can 
devise  it  like  a  fee  simple. 

Proof  of  Fine. — The  chirograph  of  a  fine  is  evidence  of  such 
fine ;  because  the  chirographer  is  appointed  to  give  out  copies  of 
the  agreement  between  the  parties,  which  are  lodged  of  record  (m). 
But  where  a  fine  is  to  be  proved  with  proclamations,  an  examined 
copy  of  the  proclamations  must  be  produced  in  evidence  (n) ;  for 
although  the  chirographer  is  authorized  by  the  common  law  to 
make  out  copies  to  the  parties  of  the  fine,  yet  he  is  not  appointed 
by  the  statutes  to  copy  the  proclamations,  and  therefore  his  in- 
dorsement on  the  back  of  the  fine,  that  the  proclamations  have  been 
duly  made,  will  not  be  sufficient  evidence  (o). 

Entry  barred  by  Stat,  of  Limitations^  21  Jac.  I.  c.  16,  3^4 
Will.  IV.  c.  27. — By  the  statute  of  James,  no  person  could  make 
an  entry  into  any  lands,  tenements,  or  hereditaments,  but  within 
twenty  years  next  after  his  right  or  title  first  descended  or  ac- 
crued. The  plaintiff,  therefore,  in  ejectment,  must  have  proved 
either  actual  possession  or  a  right  of  entry  within  twenty  years,  or 
have  accounted  for  the  want  of  it ;  for,  by  force  of  that  statute,  an 
uninterrupted  adverse  possession  for  that  period,  operated  as  a 
complete  bar,  except  in  those  cases  which  fell  within  the  second 
section,  which  comprehend  five  disabilities,  viz.  infancy,  coverture, 
non  compos  mentis,  imprisonment,  and  absence  beyond  seas  (34). 

(0  Doe  d.  Cooper  y.  Finek,  4  B.  &  Ad.  AUm*9  case,  Clayt.  51,  S.  P. 

283.  (o)  See  Doe  d.  Hatch  y.  Bluek,    6 

(m)  Boll.  N.  P.  229.  Taont.  486,  7. 
(n)  Ckettle  y.  Pound,  Bull.  N.  P.  229  ; 


(34)  Ireland  was  a  place  beyond  the  seas  within  this  clause,  Anon.  1 
Show.  91.  But  this  has  been  altered  by  the  new  statute.  See  post,  Sect. 
19,  p.  738.  The  statute  of  Jac.  runs  against  the  lord  of  a  manor  as  well  as 
against  any  other  person ;  Greeby  v.  Preston,  Norfolk  Summ.  Ass.  1728, 
Lord  Raymond,  C.  J. ;  SerjU  Leeds  MSS.  Hence,  if  a  house,  &c.  be 
built  on  the  waste,  the  lord  should  take  care  to  have  some  entry  made  of 
it  on  his  books,  and  reserve  some  rent  or  service ;  otherwise  he  will  lose 
his  right  See  Doe  d.  Watt  v.  Morris,  2  Bingh.  N.  C.  189,  on  the  con- 
struction of  the  21  Jac.  I.  c.  14,  limiting  the  right  of  the  crown  to  twenty 
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Under  this  clause,  if  the  party  to  whom  the  right  of  entry  first 
accrued  was  under  disabilities  at  that  time,  he  was  allowed  to  bring 
his  action,  although  the  twenty  years  might  have  expired,  so  as  he 
brought  it  within  ten  years  after  the  removal  of  the  disabibility. 
And  in  the  case  of  his  death,  the  heir  had  ten  years  from  that  time 
to  bring  his  action  (p).  An  opinion  at  one  time  prevailed,  that, 
under  the  foregoing  statute,  successive  tenants  in  tail  had  distinct 
and  successive  rights,  but  that  has  been  decided  otherwise ;  and  it 
is  now  settled,  that  the  twenty  years  under  the  foregoing  statute 
beffin  to  run  when  the  title  descends  to  the  first  heir  in  tail,  not 
bemg  under  a  disability  (o).  After  the  removal  of  the  disability, 
when  the  time  once  begins  to  run,  nothmg  can  stop  it  (r).  ^ 

Notwithstanding  the  foregoing  statute,  the  right  of  bringing  an 
ejectment  frequently  existed  long  after  the  power  of  trying  a  real 
action  had  determined;  for  either  when  disabilities  lasted  mr  sixty 
years  after  the  death  of  the  ancestor,  or  when  estates  in  remainder 
did  not  come  into  possesdon  until  after  that  time,  real  actions  were 
barred  by  the  32nd  of  Hen.  YIII.  c.  2,  but  the  right  of  entry  was 
saved  by  the  provisions  of  the  21  Jac.  I.  c.  16  (s).  But  now  by 
Stat.  S  &  4  Will.  TV.  c.  27,  s.  2,  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  to  recover  anv  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  some  person  through  whom  he  claims ;  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same.  In  the  construction  (t) 
of  this  act,  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to  say,) 
1.  When  the  person  claiming  such  land  or  rent,  or  some  person 
through  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest 
claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such 
landy  or  in  receipt  ojstich  rent,  and  shalty  while  entitled  thereto^ 
have  been  dispossessed^  or  have  discontinued  such  possession  or 
receipt f  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  dispossession  or  discontinuance  of  possession,  or 

(p)  Doe  y.  Jewm,  6  East,  80.  («)  See  TyrreU's  Suggestions   on  the 

(q)  Toiaon  ▼.  Kaye,  3  Brod.  &  Bingh.  Laws  of  Real  Property,  (not  published,) 

217  ;  CotiereU  t.  Button,  4  Taunt.  826.  p.  99. 

(r)  Do€  ▼.  Jonei,  4  T.  R.  300.  (/}  Sect.  3. 


yean.  Possession  of  lands  is  not  possession  of  mines  under  them,  where 
there  has  ever  been  a  distinct  grant  of  mines.  Hodgkinson  v.  Fletcher, 
3  Doug.  31. 

E  2 
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at  the  laat  time  at  which  any  sueh  profits  or  rent  were  so  received ; 
2.  And  when  the  person  cliuming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  8ome  deceased  penon  who  shall  have  continmed 
in  such  possession  or  receipt^  in  respect  of  the  same  estate  or  interest, 
until  the  time  of  his  death,  ana  shall  have  been  the  last  person 
entitled  to  such  estate  or  interest,  who  shall  have  been  in  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to  have^rf^ 
accrued  at  the  time  of  such  death ;  3.  And  when  the  person  claim- 
ing such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest 
in  possession,  granted,  appointed,  or  otherwise  assured  by  any 
instrument  {other  than  a  will,)  to  him,  or  some  person  through  whom 
%6  claims,  by  a  person  being  in  req>ect  of  the  same  estate  or  interest 
in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument 
shall  have  been  in  such  possession  or  receipt^  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  the  person 
claiming,  or  the  person  through  whom  he  claims,  became  ^ititled 
to  such  possession  or  receipt  by  virtue  of  such  instrument;  4.  And 
when  the  estate  or  interest  chimed  shall  have  been  an  estate  or 
interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  such  land  J  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  rignt  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession ;  5.  And  when  the  person  claiming 
such  land  or  rent,  or  the  person  through  whom  he  claims,  shaU 
have  become  entitled  by  reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shaU  be  ^emed  to  have  first  accrued  when 
such  forfeiture  was  incurred  or  such  condition  was  broken. 

In  James  v.  Salter,  3  Bingh.  N.  C.  653,  Tindal^  C.  J.,  expressed 
an  opinion,  that  the  object  and  intent  of  the  3rd  section  of  this 
statute  is  to  explain  and  give  a  construction  to  the  enactment 
contained  in  the  2nd  section,  as  to  ^^  the  time  at  which  the  right  to 
make  a  distress  for  any  rent  shall  be  deemed  to  have  first  aoorued," 
in  those  cases  only,  in  which  doubt  or  difficulty  might  occur; 
leaving  every  case  which  plainly  falls  within  the  general  words  of 
the  2nd  section,  but  is  not  mcluded  among  the  instances  given  by  the 
Srd,  to  be  ^vemed  by  the  operation  of  the  2nd*  Therefore,  a  dis- 
tress or  action  for  an  annuity  accruing  by  will,  and  charged  on  land, 
must  be  resorted  to  within  twenty  years  from  the  death  of  the 
testator  (u). 

In  1788,  estates  were  settled  by  marriage  settlement,  to  the  use 
of  the  wife  for  life,  with  remainaers  to  her  issue  in  tail,  with  re- 
mainder to  the  settlor  (whose  heiress  at  law  she  was)  in  fee.  In 
1818,  by  deeds  to  which  the  husband  and  wife,  and  their  only  son, 

(tt)  The  court  of   C.  B.  had  previonsly      Bingh.  N.  C.  505. 
decided  this  otherwise;  James  7,Selterf  2 
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R.  6.,  were  parties,  and  by  a  recovery  suffered  in  pursuance 
thereof,  the  estates  were  limited  to  the  use  of  the  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  R.  G.  the  son  for  life, 
remainder  to  his  issue  in  tail,  remainder  to  J.  F.  his  sister  for 
life,  with  other  remainders  over.  The  husband  died  in  1819,  the 
wife  in  1822,  and  R.  G.  in  1828 ;  it  was  holden  (a;),  that  inasmuch 
as  the  estate  of  J.  F.  was  carved  out  of  the  estate  tail  of  B.  G., 
she  had  the  same  time  for  bringing  an  ejectment  as  he  would  have 
had  if  he  had  continued  alive,  viz.  twenty  years,  from  the  year  1822, 
when  his  remainder  came  into  possession. 

Where  the  lessor  permits  his  lessee,  during  the  continuance  of 
the  lease,  to  pay  no  rent  for  twenty  years,  (but  there  has  been  no 
adverse  daim,  and  no  payment  of  rent  to  any  other  person,)  the 
lessor  is  not  therefore  oarred  by  the  2nd  section  from  recovering 
the  premises  in  ejectment.  The  case  falls  within  the  latter  branch 
of  tiie  3rd  section,  which,  in  the  case  of  an  estate  in  reversion, 
provides  that  the  right  shall  be  deemed  to  have  first  accrued  when 
it  became  an  estate  or  interest  in  possession.  The  lessor  therefore 
may  recover  in  ejectment  at  any  time  within  twenty  years  after 
the  determination  of  the  lease  (y). 

When  (a?)  any  right  to  make  an  entry,  fee.  by  reason  of  any 
forfeiture  or  breach  of  condition,  shall  have  first  accrued  in  respect 
of  any  estate  or  interest  in  reversion  or  remainder^  and  the  land  or 
rent  shall  not  have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry,  &c.  shall  be  deemed  to  have  first  accrued  in 
respect  of  such  estate  or  interest,  at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in  possession,  as  if  no  such  for- 
feiture or  breach  of  condition  had  happened. 

Provided  (a),  that  a  right  to  make  an  entry,  fee.  shall  be  deemed 
to  have^rs^  accrued  in  respect  of  an  estate  or  interest  in  reversion, 
at  the  tune  at  which  the  same  shall  have  become  an  estate  or  inte- 
rest in  possession,  by  the  determination  of  any  estate  or  estates  in 
respect  of  which  such  land  shall  have  been  held,  or  the  profits 
thereof  or  such  rent  shall  have  been  received,  notwithstanding  the 
person  claiming  such  land,  or  some  person  through  whom  he  claims, 
shall,  at  any  tune  previously  to  the  creation  of  the  estate  which 
shall  have  determined,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent. 

For  (b)  the  purposes  of  this  act,  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person,  of  whose  chattels  he  shall 
be  appointed  administrator,  shall  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  between  the  death  of  such  deceased 
person  and  the  grant  of  the  letters  of  administration. 

Car)  Doe  d.  Curzon  t«  Ednumda,  6  M.  (;;)  Sect.  4. 

4*  W.  295.  {a)  Sect.  5. 

(y)  Dot  d,  Daoy  ?.  Ojeenkam^  7  M.  &  {b)  Sect.  6. 
W.  131. 
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When  any  person  (b)  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  trill^  the 
right  of  the  person  entitled,  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry,  &c.,  shall  be  deemed  to 
have  first  accrued,  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy  (c),  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined  (35)  :  Provided,  that  no  mortgagor  or  cestui  que  trust 
shall  be  deemed  to  be  a  tenant  at  will,  wiwin  the  meaning  of  this 
clause,  to  his  mortgagee  or  trustee.  And  when  any  person  (d)  shall 
be  in  possession,  &c.  as  tenant  firom  year  to  year,  or  other  period^ 
without  any  lease  in  writing,  the  right  of  the  person  entitled,  sub- 
ject thereto,  or  of  the  person  through  whom  he  claims  to  mske  an 
entry,  &c.,  shall  be  deemed  to  have  first  accrued  at  the  determina- 
tion of  the  first  of  such  years  or  other  periods,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been 
received  (which  shall  last  happen).  And  when  any  person  (e)  shall 
be  in  possession,  &c.  by  virtue  of  a  lease  in  writing,  by  which  a 
rent,  amounting  to  the  yearly  sum  of  twenty  shillings  or  upwards 
shall  be  reserved,  and  the  rent  reserved  by  such  lease  shaU  have 
been  received  by  some  person  wrongfully  claiming  to  be  entitled  to 
such  land  or  rent  in  reversion  immediately  expectant  on  the  deter- 
mination of  such  lease,  and  no  payment  in  respect  of  the  rent 
reserved  by  such  lease  shall  afterwards  have  been  made  to  the  per- 
son rightfully  entitled  thereto,  the  right  of  the  person  entitled  to 
such  land  or  rent,  subject  to  such  lease,  or  of  the  person  through 
whom  he  claims  to  miake  an  entry,  &c.  after  the  determination  of 
such  lease,  shall  be  deemed  to  hiave  first  accrued  at  the  time  at 
which  the  rent  reserved  by  such  lease  was  first  so  received  by  the 
person  wrongfully  claiming,  and  no  such  right  shaU  be  deemed  to 
have  first  accrued  upon  the  determination  of  such  lease  to  the 
person  rightfully  entitled. 

No  person  (/)  shall  be  deemed  to  have  been  in  possession  of  any 
land  within  tne  meaning  of  this  act,  merely  by  reason  of  having 
made  an  entry  thereon*     No  continual  or  other  claim  (g)  upon  or 

(b)  Sect.  7.  (e)  Sect.  9. 

(c)  See  Doe  d.  Bennett  r.  Turner,  7  If)  Sect.  10. 
M.  &W.  226.  (ff)  Sect.  11. 

(d)  Sect.  8. 


(35)  Under  this  act,  no  title  accrues  to  a  party  who  was  tenant  at  will, 
and  held  without  interruption  or  payment  of  rent  for  twenty  years  after 
the  expiration  of  the  first  year,  but  who  had  quitted  possession  before  the 
act  passed  ;  nor  can  he  recover  in  ejectment  even  against  a  stranger.  Doe 
d,  Thompson  v.  Thompson^  6  A.  &  E.  721. 
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netf  any  land,  shall  preserve  any  right  of  making  an  entry  or  dis- 
tress, or  of  bringing  an  action. 

When  any  one  or  more  of  seyeral  persons  entitled  to  any  land  or 
rent  as  coparceners,  joint  tenants,  or  tenants  in  conunon,  shall  have 
been  in  possession  (A)  or  receipt  of  the  entirety,  or  more  than  his 
undivided  share,  for  his  own  benefit,  or  for  the  benefit  of  any  person 
other  than  the  person  entitled  to  the  other  share  of  the  same  land 
or  rent,  snch  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person.  This 
section  has  relation  back,  and  makes  the  possession  of  one  coparce- 
ner joint  tenant  or  tenant  in  common  who  has  been  in  possession  of 
the  entirety,  separate^  from  the  time  of  his  coming  into  posses- 
sion ;  therefore,  where  one  tenant  in  conmion  has  been  out  of  pos- 
session for  twenty  years  prior  to  the  act,  he  is  barred  by  sections  2 
and  12  from  bringing  an  ejectment  (i)* 

The  possession  of  a  younger  brother  or  other  relation  of  the 
person  entitled  is  no  longer  to  be  deemed  the  possession  of  that 
person  (k). 

When  (0  any  acknowledgment  of  the  title  of  the  person  entitled 
to  any  land  or  rent  shall  have  been  given  to  him  or  his  agent  in 
writing  signed  by  the  person  in  possession  or  in  receipt  of  the  profits 
of  such  Und,  or  in  receipt  of  such  rent,  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall 
have  been  given,  shall  be  deemed,  according  to  the  meaning  of  this 
act,  to  have  been  the  possession  or  receipt  of  or  by  the  person  to 
whom  or  to  whose  agent  such  acknowledgment  snail  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last- 
mentioned  person,  or  any  person  claiming  through  him,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one,  was  given.  Whether  a  writing  amounts  to  an 
acknowledgment  of  title  undecthis  section  is  a  question  for  the  judge 
and  not  for  the  jury  to  decide  (m).  If  at  the  time  (n)  at  which  the 
right  of  any  person  to  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  shall  have  first  accrued  as  aforesaid, 
such  person  shall  have  been  under  any  of  the  disabilities  hereinafter 
mentioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  un- 
soundness of  mind,  or  absence  beyond  seas,  then  such  person,  or 
the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  before  limited  shall  have  expired,  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time 

(A)  Sect.  12.  (0  Sect  14. 

(t)  CuUey  T.  Doe  d,  Taylerwn,  3  P.  &  (m)  Doe  d,  Curzon  t.  Edmonde,  6  M. 

D.  539.  &  W.  295. 

{Jk)  Sect.  13.  (n)  Sect.  16. 
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within  ten  years  next  after  the  time  at  which  the  person  to  whom 
such  right  shall  first  have  accrued,  shall  have  ceased  to  be  under 
any  sucn  disabilitv,  or  shall  have  died,  which  shall  have  first  hap- 
pened. Provided  (o),  that  no  entry,  distress,  or  action,  shall  be 
made  or  brought  by  any  person  who,  at  the  time  at  which  his  right 
to  make  an  entry,  &c.  shall  have  first  accrued,  shall  be  under  any 
of  the  disabilities  before  mentioned,  or  by  any  person  claiming 
through  him,  but  within  forty  years  next  mer  the  time  at  which 
such  right  shall  have  first  accrued,  although  the  person  under  dis- 
ability at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty  years,  or  although  the 
term  of  ten  years  from  the  time  at  which  he  shall  have  ceas^  to  be 
under  such  disability,  or  have  died,  shall  not  have  expired. 

A  feme  sole,  seised  in  fee»  married,  and  she  and  her  husband 
ceased  to  be  in  possession  or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it.  They  both  died  at  times  which  were 
not  shown  to  be  within  forty  years  ftom  the  ceasing  to  occupy. 
The  heir  at  law  brought  ejectment  against  the  person  m  possession 
within  twenty  years  of  the  husband  s  death,  and  within  five  years 
of  the  passing  of  the  foregoing  act.  Evidence  was  o£fered  that  the 
wife  had  not  levied  any  fine.  It  was  holden  (j>),  that  the  ejectment 
was  barred  under  the  foregoing  17th  section,  although  it  did  not 
appear  how  or  when  the  defendant  came  into  possession. 

When  (q)  any  person  shall  be  under  any  of  the  disabilities  before 
mentioned,  at  the  time  at  which  his  right  to  make  an  entry,  &c. 
shall  have  first  accrued,  and  shall  depiurt  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an  entiy, 
&c.  beyond  the  said  period  of  twenty  years  next  after  the  right  of 
such  person  to  make  entry,  &c.  shall  have  first  accrued,  or  the  said 
period  of  ten  years  next  after  the  time  at  which  such  person  shall 
have  died,  shall  be  allowed  by  reason  of  any  disability  of  any  other 

fierson.  No  part  (r)  of  Great  Britain  and  Ireland  (36),  nor  the 
stands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  island 
adjacent  to  any  of  them,  (beins  part  of  the  dominions  of  his  Ma- 
jesty,) shall  be  deemed  to  be  beyond  seas,  within  the  meaning  of 
this  act. 

(b)  Sect.  17.  353, 10th  edition. 

(p)  Do9  d,  Corh^  ▼.  Brtmuian,  3  K.  (q)  Seet.  18. 

&  E.  63.  See  the  remarks  of  Sir  E.  S^-  (r)  Sect.  19. 

den  on  this  case,  in  2  Sa|^.  V.  St,  P.  348, 


(36)  Ireland  is  still  a  place  beyond  the  seas,  within  the  meaning  of  the 
I9th  section  of  the  stat.  4  Ann.  c.  16,  (which  see  ante,  p.  145,)  notwith- 
standing the  Act  of  Union  and  this  19th  clause  of  the  3  &  4  Will.  IV.  c. 
27.  Lane  v.  Bennett,  1  M.  &  W.  70.  See  also  Battersby  v.  Kirk,  2 
Bingh.  N.  C.  603. 
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When  the  right  (s)  of  an^  person  to  make  an  entry,  &c.  for  an 
estate  or  interest  in  possession,  shall  have  been  barred  by  the  de- 
termination of  the  period  before  limited,  which  shall  be  applicable 
in  such  case,  and  such  person  shall,  at  any  time  during  the  said 
period,  have  been  entitled  to  any  other  estate,  interest,  right,  or 
possibility  in  reversion,  remainder,  or  otherwise,  in  or  to  the  same 
land  or  rent,  no  entry,  distress,  or  action,  shall  be  made  or 
brought,  by  such  person,  or  any  person  claiming  through  him,  to 
recover  such  land  or  rent,  in  respect  of  such  other  estate,  in- 
terest, right,  or  possibility,  unless,  m  the  mean  time,  such  land  or 
rent  shau  have  been  recovered  by  some  person  entitled  to  an 
estate,  interest,  or  right,  which  sheJl  have  been  limited,  or  taken 
eflect,  after  or  in  defeasance  of  such  estate  or  interest  in  possession. 
When  the  right  of  a  tenant  in  tail  (t)  of  any  land  or  rent  to  make 
an  entry,  &c.  shall  have  been  barrSsd  by  reason  of  the  same  not 
having  been  made  or  brought  within  the  period  before  limited, 
which  shall  be  applicable  in  such  case,  no  such  entry,  distress,  or 
action,  shall  be  made  or  brought  by  any  person  claiming  any  estate, 
interest,  or  right,  which  sucn  tenant  in  tail  might  lawfully  have 
barred.  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover 
the  same,  shall  have  died  (u)  before  the  expiration  of  the  period 
before  limited,  which  shall  be  applicable  in  such  case,  for  making 
an  entry,  &c.,  no  person  claiming  any  estate,  interest,  or  right, 
which  such  tenant  in  tail  might  lawfully  have  barred,  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
but  within  the  period  during  which,  if  such  tenant  in  tail  had  so 
long  continued  to  live,  he  might  have  made  such  entrv  or  distress, 
or  brought  such  action.  When  a  tenant  (x)  in  tail  of  any  land  or 
rent  shall  have  made  an  assurance  thereof,  which  shall  not  operate 
to  bar  an  estate  to  take  effect  after  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall,  by  virtue  of  such  assurance,  at  the 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  pos- 
session or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  the  same  person,  or  any  other  person  (other  than 
some  person  entitled  to  such  possession  or  receipt  in  reelect  of  an 
estate,  which  shall  have  taken  e£fect  after  or  in  defeasance  of  the 
estate  tail),  shall  continue  or  be  in  such  possession  or  receipt  for 
the  period  of  twenty  years  next  after  the  commencement  of  the 
time  at  which  such  assurance,  if  it  had  then  been  executed  by  such 
tenant  in  tail,  or  the  person  who  would  have  been  entitled  to  his 
estate  tail,  if  such  assurance  had  not  been  executed,  would,  without 
the  consent  of  any  other  person,  have  operated  to  bar  such  estate 
or  estates  as  aforesaid,  tnen,  at  the  expiration  of  such  period  oS 
twenty  years,  such  assurance  shall  be,  ana  be  deemed  to  have  been, 

(«)  Sect.  20.  (ii)  Sect.  22. 

(0  Sect.  21.  (s)  Sect.  23. 
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effectual  as  against  any  person  claiming  any  estate,  interestj  or 
right,  to  take  effect  after  or  in  defeasance  of  such  estate  tail. 

When  a  mortgagee  (y)  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com^ 
prised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next  after  the  time  at  which  the  mortgsi^ee 
obtained  such  possession  or  receipt,  unless  in  the  mean  time  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  riven  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor,  or  person, 
in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  tnh)ugh 
him ;  and  in  such  case  no  such  suit  shall  be  brought,  but  within 
twenty  years  next  after  the  time  at  whiQh  such  acknowledgment, 
or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given; 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or  persons,  or 
his  or  their  agent,  i£all  be  as  effectual,  as  if  tne  same  had  been 
given  to  all  such  mortgagors  or  persons ;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one  person  claiming  the 
estate  or  interest  of  the  mortgagee  or  mortgagees,  such  aclmow- 
ledgment,  signed  by  one  or  more  of  such  mortgagees  or  persons, 
shaJl  be  effectual  only  as  against  the  party  or  parties  signing  as 
aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mort- 
gage money,  or  land,  or  rent,  by,  from,  or  under  him  or  them,  and 
any  person  or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or  their  estate 
or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage,  as 
against  the  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money,  or  land,  or  rent ;  and  where  such  of  the 
mortgagees  or  persons  aforesaid,  as  shall  have  given  such  acknow- 
ledgment, shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein,  and 
not.  to  any  ascertained  part  of  the  mortgaged  [Sic]  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent,  on  payment,  with  interest,  of  the 
part  of  the  mortgage  money,  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money,  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage.  By  stat.  1  Vict.  c.  28, 
(3rd  July,  1887,)  reciting  that  doubts  had  been  entertained  as  to 
the  effect  of  the  foregoing  act,  so  far  as  the  same  related  to  mort- 
gages (z)j  and  that  it  was  expedient  that  such  doubts  should  be 

(y)  Sect.  28.  (?)  See  Doe  d,  Jonet  ▼.  Williams,  5  A.  &  E.  291. 
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r^noyed,  it  is  declared  and  enacted,  that  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land,  within  the  definition  contained 
in  the  first  section  of  the  act^  may  make  an  entry  or  brine  an  action 
at  law  or  suit  in  equity,  to  recover  such  land  at  any  tmie  within 
twenty  years  next  after  the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such  mortga^  although  more 
than  twenty  years  may  have  elapsed  since  the  time  at  which  the 
right  to  nX  such  J^  or  brin^ch  action  or  suit  shaU  have 
first  accrued. 

Any  archbishop  (a),  &c.  may  make  an  entry,  &c.  within  such 
period  as  hereinafter  is  mentioned^  next  after  the  time  at  which 
the  right  of  such  corporation  sole,  or  of  his  predecessor,  to  make 
such  entry,  &c.  shall  first  have  accrued,  (that  is  to  say,)  the  period 
during  which  two  persooi  in  succession  shall  have  held  the  office 
or  ben^ce,  in  respect  whereof  such  land  or  rent  shall  be  claimed, 
and  six  years  after  a  third  person  shall  have  been  appointed  thereto, 
if  the  times  of  such  two  incumbencies,  and  such  term  of  six  years, 
taken  together,  shall  amount  to  sixty  years;  and  if  such  times, 
taken  together,  shall  not  amount  to  sixty  years,  then  during  such 
further  number  of  years,  in  addition  to  such  syc  years,  as  wiU,  with 
the  time  of  the  holding  .of  such  two  persons,  and  such  six  years, 
make  up  sixty  years;  and  after  the  31st  December,  1833,  no  such 
entry,  &c.  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period. 

At  the  determination  (b)  of  the  period  limited  to  any  person  for 

making  an  entry,  or  distress,  or  bringing  any  writ  of  quare  impedit, 

^  or  other  action  or  suit,  the  ri^ht  and  title  of  such  person  to  the 

^land,  &c.  for  the  recovery  vmereof  such  entry,  &e.  mi^ht  have 

been  made  or  brought  within  such  period,  shall  be  extinguished. 

By  sect.  36,  the  receipt  of  the  rent  payable  by  any  tenant  from 
year  to  year,  or  other  lessee,  shall,  as  against  such  lessee,  or  any 
person  claiming  under  him,  (but  subject  to  the  lea^,)  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of 
this  act. 

By  stat.  3  &  4  Will.  IV.  c.  106,  s.  2,  descent  shall  be  traced  from 
the  purchaser ;  and  the  person  last  entitled  to  the  land  shall,  for 
the  purposes  of  this  act,  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same,  in  which  case 
the  person  from  whom  he  inherited  the  same  shall  be  considered 
to  have  been  the  purchaser,  unless  it  shall  be  proved  that  he  in- 
herited the  same ;  and  in  like  manner,  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same. 

(a)  3  &  4  W.  IV.  c.  27,  b.  29.  (b)  Sect.  34. 
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Where  land  (d)  descends  to  ihe  son  of  ftn  illegitimate  father, 
who  is  proved  to  have  been  the  purchaser  thereof,  and  the  son  dies 
seised  and  intestate  and  without  issue,  such  land  does  not  devolve 
on  the  heir  ex  parte  nuUemA^  but  escheats  to  the  crown. 

By  section  3  of  this  act,  when  land  shall  have  been  devised  bj 
an^  testator  who  shall  die  after  the  31st  December,  1833,  to  the 
heir,  or  to  the  person  who  shall  be  the  heir  of  such  testator,  such 
heir  shall  take  as  a  devisee,  and  not  by  descent ;  and  when  land 
shall  have  been  limited  by  any  assurance  executed  after  the  Slst 
December,  1833,  to  the  person  or  to  the  heirs  of  the  person  who 
shall  thereby  have  conveyed  the  same  land,  such  person  shall  be 
considered  to  have  acquired  the  same  as  a  purchaser,  by  virtue  of 
such  assurance,  and  not  to  be  entitled  thereto  as  his  former  estate, 
or  part  thereof.  % 

By  sect.  4,  when  any  person  shall  have  acquired  any  land  by 

Eurchase,  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the 
ody  of  any  of  his  ancestors,  contained  in  an  assurance  executed 
after  the  31st  December,  1833,  or  under  a  limitation  to  the  heirs, 
or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any 
limitation  having  the  like  effect,  contained  in  a  will  of  any  testator 
who  shall  die  after  the  31st  December,  1833,  such  land  shall  descend 
and  the  descent  thereof  shall  be  traced  as  if  the  ancestor  named 
in  such  limitation  had  been  the  purchaser  of  such  land. 

Bv  sect.  5,  no  brother  or  sister  shall  inherit  immediately  from 
brotner  or  sister,  but  every  descent  from  a  brother  or  sister  shall 
be  traced  through  the  par^it. 

By  sect.  6,  every  lineal  ancestor  is  made  capable  of  being  heir 
to  any  of  his  issue ;  and  where  there  shall  be  no  issue  of  the  pur- 
chaser, his  nearest  lineal  ancestor  shall  be  his  heir  in  preference  to 
any  person  who  would  have  been  entitled  to  inhent,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 
lineal  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal 
ancestor  or  his  issue. 

By  sect.  7  and  8,  it  is  declared  that  the  male  line  is  to  be  preferred, 
and  the  mother  of  the  more  remote  male  paternal  ancestor  to  be 
preferred  to  the  mother  of  the  less  remote. 

By  sect.  9,  persons  of  the  half  blood  are  made  capable  of  in- 
heriting ;  those  of  the  half  blood  on  the  part  of  the  male  ancestor 
to  inherit  next  after  the  relation  in  the  same  degree  of  the  whole 
blood  and  his  issue ;  and  those  of  the  half  blood  on  the  part  of  a 
female  ancestor  next  after  such  female  ancestor. 

(d)  Doe  d.  Bhekbum  t.  Blackburn,  1  M.  &  Rob.  547. 
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By  eeet.  10,  where  a  porsooi  through  whom  a  deseent  is  to  be 
traced  shall  have  been  attainted,  and  died  before  such  descent  shall 
have  taken  pbMse,  the  attainder  shall  not  prevent  the  heir  from 
inheriting,  unless  the  Und  shall  have  escheated  in  consequence  of 
such  attainder,  before  the  Ist  January,  1834. 

The  act  does  not  extend  (e)  to  any  descent  which  takes  place 
<m  the  death  of  any  person  who  died  before  the  Ist  January,  1834 ; 
and  where  (/)  the  heir  or  heirs  of  any  person  take  an  estate  by 
purchase,  under  an  assurance  executed  before  the  1st  January,  1834, 
or  a  win  of  any  testator  dying  before  the  same  day,  such  heir  or 
heirs  will  be  determined  by  the  old  law,  whether  the  person  named 
as  the  ancestor  shall  be  living  or  not  on  the  Ist  January,  1834. 


XL  Evidence. 


Evidence  an  the  Part  of  the  Leseor  of  the  Plaintiff.— The 
evidence  reauired  to  support  an  ejectment  will  vary  according  to 
the  title  of  tne  lessor  of  the  plaintiff. 

Poesessicxi  mprimd facie  evidence  of  seisin  in  fee  simple:  the 
declaration  of  a  deceased  possessor  that  he  was  t^iant  to  another, 
makes  most  strongly  against  his  own  interest,  and  consequently  is 
admissible  (^).  So  the  admission  of  a  deceased  person  in  receipt 
of  the  r^dt,  that  he  held  under  another,  whether  as  tenant  by 
sufferance,  or  as  receiver  of  the  rents,  is  evidence  (h)  that  he  him- 
self waa  not  the  owner  of  the  legal  estate. 

I}evieee  of  a  Term. — Where  the  lessor  of  the  plaintiff  is  devisee 
of  a  term,  he  must  produce  in  evidence  the  probate  of  the  wiD, 
and  prove  the  assent  of  the  executor  to  the  devise  (t) ;  for  "vdiere 
a  person  devises,  either  specially  or  generally,  goods  or  chattels, 
real  or  personal,  and  dies,  the  devisee  cannot  take  them  without 
the  assent  of  the  executor.  Lessee  for  years  devised  the  term  to 
his  executor  for  life  (i),  paying  «f  50  to  J.  S.,  remainder  to  the 
lessor  of  the  plaintiff.  The  executor  dying,  his  executrix  entered 
upon  the  residue  of  the  lease,  and  possessed  herself  of  the  term. 
An  ejectment  having  been  brought;  it  was  holden,  that  the  executor 
took  as  executor,  and  not  as  legatee ;  and  then  the  remainder  over 
was  not  executed,  and  that  it  was  incumbent  on  the  remainder- 


! 


«)  Saet.  11.  Goir'i  N.  P.  C.  227,  S.  P. 

f)  Sect.  12.  (A)  i>M  d.  Darnel  r.  OmUhrtd,  7  A. 


iff)  Peaceable  v.  Wateon,  4  Taunt.  16,      &  E.  239. 
Koognized  In  C^me  y.  Nteoli,  Trial  at  (0  1  Inst.  Ill,  a. 

Bar  OB  writ  of  right,  1  Bingh.  N.  C.  430 ;  {k)  YtMmg  t.  Hoimm,  Str.  70. 
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man  to  prove  a  special  assent  thereto,  as  to  a  legacy;  whereupon 
plaintiff  proved  payment  of  the  <f  50 ;  and  that  was  holden  to  be 
a  sufficient  assent,  and  the  plaintiff  recovered.  To  prove  the  title 
of  a  lessor  of  the  plaintiff  in  ejectment,  clauning  as  executor,  the 
will  was  produced  from  the  registrar'^s  office,  with  a  memorandum 
at  the  foot  of  it,  signed  by  the  surrogate,  that  the  executor  had 
proved  the  will,  ana  that  the  probate  had  been  sealed.  The  pro- 
oate  was  not  produced,  or  accounted  for ;  but  it  was  proved  that 
such  a  memorandum  was  never  made  till  probate  had  been  granted, 
and  that,  by  the  practice  of  the  particular  court,  no  other  record  of 
such  grants  was  kept.    The  evidence  was  holden  sufficient  (Z). 

Administrator. — Where  the  lessor  of  the  plaintiff  claims  title 
as  administrator,  in  strictness  he  ought  to  produce  the  letters  of 
administration  under  the  seal  of  the  Ecclesiastical  Court.  But  the 
original  book  of  acts(m),  wherein  the  orders  of  the  court  for 
granting  letters  of  administration  are  entered,  or  an  examined 
copy  (n)  of  the  entry  in  that  book,  or  an  exemplification  (o)  of  the 
letters  of  administration,  will  also  be  evidence.  If  the  lessor  of  the 
plaintiff  make  title  as  assignee  of  a  term  from  an  administrator  (p), 
cum  testamento  annexo^  an  exemplification,  though  not  in  Jubc  verooj 
yet  agreeably  to  the  form  of  the  Ecclesiastical  Court,  will  be  good 
evidence  (37;. 

Boundary. — Reputation  is  admissible  evidence  in  questions  of 
boundary*  Hence  where  the  question  was,  whether  land  was  in 
the  parish  of  A.,  or  the  parish  of  B.,  the  land  in  B.  being  tithe-free ; 
it  was  holden  (9),  that  ancient  leases  ^ranted  by  the  ancestor  of 
the  plaintiff's  landlord,  in  which  the  land  was  described  as  being  in 
parish  B.,  were  admissible  as  evidence  of  reputation,  that  the  mnd 
was  in  that  parish. 

Copyhold. — If  the  plaintiff  make  title  in  the  lessor  as  lord  of  a 
manor  (r),  who  has  a  right  by  forfeiture  of  copyhold,  he  ought  to 
prove  that  his  lessor  is  lord,  and  the  defendant  a  copyholder ;  and 
that  he  committed  a  forfeiture :  but  the  presentment  of  the  for- 

(/)  Doe  d.  BaM9€tt  t.  Mew,  7  A.  &  £.  13  East,  238. 

240,  recognising  Cbx  y.  ilJ^Aom,  Jacob,  (0)  Per  Lord  Hardwieke,  C.  J.,  in 

514.  KemptoH  y.  Croet,  Ca.  T.  H.  108. 

(m)    Gtarreti  y.  Luier,  1   Ley.  25 ;  (p)  Kempion  y.  Croet,  Ca.  T.  H.  108. 

Peaeelie's  case,  1   Ley.  101 ;  Siden'  y.  (q)  PUufton  y.  Dare,  10  B.  &  C.  17. 

Keddell,  8  East,  187.  (r)  Petere  d.  Bp,  qf  Winion  y.  3iilU, 

(n)  Ray  y.   Clerk,  London  Sittings,  per  Tracy,  Surrey,   1707;   Bull.  N.  P. 

after  H.  T.  1775 ;  Lord  Mmufleld,  C.  J.,  107. 


(37)  For  the  evidence  necessary  to  establish  a  title  by  the  heir,  see 
Peake's  Evid.  Part  II.  Chap.  14,  where  this  subject  is  treated  with  great 
perspicuity.  For  evidence  on  ejectment  brought  by  the  devisee  of  land, 
see  postf  tit. ''  Statute  of  Frauds/'  Sect.  Ill, 
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feiture  need  not  be  proved,  nor  the  entry  or  seizure  of  the  lord  for 
the  forfeiture. 

Tenant  by  Elegit. — ^As  under  an  elegit  the  sheriff  cannot  deliver 
the  land  extended  (5),  the  tenant  by  elegit  must  bring  an  eject- 
ment (38) ;  to  support  which  he  must  either  produce  in  evidence  an 
examined  copy  of  the  judgment ;  of  the  wnt  of  elegit  taken  out 
upon  it,  and  the  inquisition  and  return  thereupon ;  or  an  examined 
copy  of  the  judgment  roll,  containing  the  award  of  elegit  and  return 
of  the  inquisition  (t).  In  an  action  by  the  lessee  against  the 
assignee  of  a  lease,  the  plaintiff  having  proved  the  delivery  of  the 
origmal  lease  to  the  deiendant,  and  the  execution  of  the  counter- 
part, the  defendant  put  in  the  original  lease,  which  was  produced 
by  a  party  to  whom  defendant  had  assigned  it,  by  a  deed  reciting 
the  lease ;  it  was  holden  (te),  that  it  was  necessary  for  the  plaintiff  to 
call  the  subscribing  witness  to  prove  the  execution  of  the  lease. 
It  is  not  competent  to  a  party,  who  has  taken  under  a  deed  all  the 
interest  which  that  deed  was  calculated  to  give,  to  dispute  its 
execution. 

The  sheriff^s  return  to  an  elegit  stated,  that  he  had  caused  to  be 
delivered  to  J.  S.,  one  equal  moiety  of  a  house ;  it  was  holden  (or), 
that  this  return  was  void,  for  not  setting  out  tlie  moiety  by  metes 
and  bounds,  and  that  the  objection  might  be  taken  at  nisi  prius  to 
an  ejectment  brought  by  J.  S.  claiming  as  a  tenant  by  elegit.  But 
on  elegit  sheriff  may  deliver  entire  (y)  farms  as  moiety  of  the 
defendant's  lands.  A  verdict  was  found  for  the  lessor  of  the  plain- 
tiff, who  claimed  under  a  judgment  recovered  against  the  defendant, 
and  writ  of  elegit  and  inquisition  thereon  taken  and  returned.  Upon 
motion  to  enter  nonsuit,  the  objection  was,  that  by  a  deed  executed 
23d  June,  1809,  long  before  the  judgment  was  recovered,  the  legal 

(«)  Per  Lord  Kenyan,  C.  J.,  in  Taylor  (r)  Fenny  d,  Maetera  t.  Dmrrant,  1  B. 

Y.  Cole,  3  T.  R.  295.  &  A.  40. 

(0  Bamiboitom  y.  Buekhunt,  2  M.  &  (y)  JDoe  d.  Taylor  y.  Lord  Abingdon^ 

S.  565.  B.  R.  M.  21  Geo.  III.,  2  Doug.  473. 

(«)  Burnett  y.  Lynch,  5  B.  &  C.  589. 


(38)  "  I  am  aware  that  it  has  in  several  .places  been  said,  that  the  tenant 
by  elegit  cannot  obtain  possession  without  an  ejectment,  but  I  have  always 
been  of  a  different  opinion.  I  have  no  doubt  that  the  sheriff  may  deliver 
actual  possession  of  a  moiety,  except  where  the  land  is  under  a  previous 
demise ;  in  which  case  the  sheriff  sets  out  the  moiety  by  metes  and  bounds ; 
for  the  sheriff  cannot  disturb  the  previous  title  of  the  tenant  in  possession^ 
Where  the  sheriff  has  set  out  the  moiety,  the  tenant  is  bound  to  pay  rent 
for  his  moiety  to  the  tenant  by  elegit.  In  a  case  of  this  kind,  attornment 
was  not  necessary,  even  before  the  statute  of  attornments,  because  tenant 
by  elegit  was  in  by  judgment  of  law,  to  whom  attornment  was  not  neces- 
sary."    Per  QibbSy  C.  J.,  6  Taunt.  206,  7. 
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estate  waa  vested  in  trustees  for  the  purpose  of  securing  an  annuity 
to  the  defendant's  mother,  with  permission  to  the  defendant  to  take 
the  rent,  until  the  annuity  should  be  in  arrear.  The  trustees  were 
empowered  to  enter  in  case  the  annuity  was  in  arrear,  which  they 
did  in  1817.  But  at  the  time  of  the  execution  of  the  el^t,  and 
of  commencing  the  action,  there  was  nothing  in  arrear.  It  was 
contended  that  the  case  fell  within  29  Car.  II.  c.  3,  s.  10,  (by  which 
the  sheriff  can  take  under  an  elegit  such  lands  only  as  the  party 
against  whom  it  issues  is  legally  or  beneficially  entitled  to,)  as  the 
premises  were  held  in  trust  for  the  defendant.  It  was  adjudged  (z), 
that  the  plaintiff  could  not  recover,  because  the  estate  was  vested 
in  trustees,  though  partly  for  the  defendant's  benefit. 

Judgment. — Where  the  lessor  of  the  plaintiff  claims  under  an 
assignment  from  the  sheriff  (a),  if  he  be  a  party  in  the  original 
action  in  which  the  execution  issues,  he  must  not  only  produce  the 
writ  of  fieri  facias,  but  also  the  judgment*  A  judgment  recovered 
by  the  defendant  in  a  former  ejectment  is  admissible  in  evidence 
against  the  lessor  of  the  plaintiff,  on  the  trial  of  a  second  eject- 
ment, where  the  lessor  of  the  plaintiff  and  the  defendant  are  the 
same  parties  (&). 

Landlord. — In  ejectment  by  a  landlord  against  his  tenant,  it  will 
not  be  necessary  for  the  landlord  to  give  any  evidence  of  his  title 
anterior  to  the  lease ;  for  the  tenant  will  not  be  permitted  to  im- 
peach the  title  of  the  person  under  whom  he  came  into  possession. 
In  ejectment  upon  a  clause  of  re-entry  (c)  in  a  lease,  for  non-pay- 
ment of  rent,  against  the  assignee  of  the  term,  the  lessor  proved, 
by  the  subscribing  witness,  the  execution  of  the  counterpart  of  the 
lease ;  this  waa  ruled  to  be  sufficient  proof  of  the  holding  upon  the 
condition  of  re-entry  in  case  of  non-payment  of  rent,  without  pro- 
ducing the  lease  itself,  or  proving  that  notice  had  been  given  to  the 
defendant  to  produce  it  (39).  In  ejectment  for  a  leasdiold  estate, 
the  lessor  of  the  plaintiff  produced  the  original  lease,  which  was  for 
a  term  of  1000  years,  granted  in  the  time  of  Queen  Elizabeth ; 
and  one  mesne  assignment  in  the  time  of  Kins  James ;  and  then 
proved  possession  in  himself  and  those  under  whom  he  claimed,  for 
seventy  years  prior  to  the  ejectment ;  it  was  holden  (d),  that  the 
jury  might  be  directed  to  presume  all  the  mesne  assignments. 

(r)  Do€  d.  Hull  y.  Oreenhillf  4  B.  &  (b)  Doe  d.  Strode  ▼.  Seaton,  2  C.  M. 

A.  684,  recognised  in  Harris  t.  Booker,  &  R.  728. 
4  Bingh.  96.  (c)  Roe  t.  Davie,  7  Bast,  363. 

(a)  Doe  d.  Bknd  y.  8mUh,  HoU's  N.  (d)  Etarl  d.  Qoodwkn  y.  Bagter,  2  Bl. 

P.  C.  589.  B.  1228. 


(39)  It  is  sufficient  to  prove  assignment  of  lease  by  subscribing  witness, 
without  calling  the  subscribing  witness  to  the  original  lease.  Nash  v. 
Turner^  1  £sp.  N.  P.  C.  217,  per  KenyoHy  C.  J.  In  this  case,  the  assign- 
ment was  by  indorsement. 
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In  ejectment  by  landlord  against  tenant  («),  the  landlord  proved 
payment  of  rent  and  half  a  year's  notice  to  quit.  But  on  the  cross- 
examination  of  the  plaintiff's  witness,  he  was  asked,  whether  there 
was  not  an  agreement  in  writing  relative  to  the  holding  of  these 
lands!  to  which  he  answered,  that  an  agreement  in  writing  relative 
to  these  lands  was  produced  at  the  last  trial  of  this  ejectment  (this 
being  the  second  trial)  ;  but  he  did  not  know  the  contents  or  it ; 
and  then  another  witness  was  called,  who  proved  that  he  had  seen 
the  same  paper  in  the  hands  of  Sir  M.  Wood's  attorney,  on  the 
same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  objected,  on 
the  part  of  Uie  defendant,  that  no  parol  evidence  of  the  tenancy 
could  be  given,  when  it  appeared  that  there  was  an  agreement  in 
writing  concerning  it ;  and  it  did  not  appear  that  the  landlord  had 
any  ri^t  to  determine  the  tenancy  in  the  manner  he  had  done. 
Lord  JEllenborouah^  C.  J.  If  there  were  any  writing  relative  to 
this  holding,  in  the  possession  of  the  landlord,  the  defendant  ought 
to  have  ffiven  him  a  regular  notice  to  produce  it ;  otherwise,  in  tnis 
coUaterd  way,  he  would  get  the  whole  benefit  of  it,  without  giving 
such  a  notice :  when  if  notice  had  been  given,  and  the  paper  were 
produced,  it  mieht  not  support  the  objection.  How  can  we  say 
that  the  plaintiff  ought  to  have  been  nonsuited,  for  want  of  giving 
the  best  evidence  of  the  tenancy,  imless  it  appeared  that  there  was 
other  and  better  evidence  of  it  in  an  agreement  in  writing  between 
the  landlord  and  his  tenant,  which  the  landlord  kept  back !  Enough, 
at  least,  ought  to  appear  to  show  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  evidence  which 
was  received ;  but  it  did  not  appear  that  it  was  an  agreement  be- 
tween these  parties,  or  that  it  was  an  existing  agreement  at  this 
time :  it  might  have  been  an  a^eement  between  the  defendant  and 
his  former  landlord ;  or  it  might  have  related  to  a  former  period  of 
the  tenancy  (41).  The  witness  did  not  profess  to  know  any  thing 
of  the  contents  of  the  paper,  only  that  it  was  an  agreement  relative 
to  the  lands  in  question.  In  ejectment  against  a  bailiff,  the  tenant 
in  possession  is  not  competent  to  prove  that  the  witness,  and  not 
the  defendant,  is  the  possessor  of  the  land  ( /*).  Defendant  enclosed 
a  small  piece  of  waste  land  by  the  side  of  a  public  highway,  and 
occupied  it  for  thirty  years  without  paying  any  rent ;  at  the  expi- 
ration of  that  time  the  owner  of  the  adjoining  land  demanded  6df« 

(e)  Dot  d.  Sir  M.  Wood  v.  Morris,  12  (/)  Doe  d,  Jones  and  othere  y.  Wilde, 

EMBt,  237,  Tteogtmedin  Stevens r.Phmey,  5  Taunt.  183,  cited  in  Doe  d.  WilHs  v, 

8  Taunt.  327  ;  2  Moore,  349,  S.  C,  s  and  Birehmore,  9  A.  &  £.  663. 
in  FUlder  v.  Bay,  6  Bingh.  337. 


(41)  Or  it  might  have  been  unstamped,  in  which  case  it  could  not  have 
been  received  in  evidence.  Stevens  v.  Pinney,  and  Fielder  v.  Ray,  ubi 
tup. 

VOL.   II.  p 
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rent,  which  defendant  paid  on  three  several  occasions;  it  was 
holden  (^),  that  this,  in  the  absence  of  other  evidence,  was  con- 
clusive to  show  that  the  occupation  of  defendant  began  by  per- 
mission, and  entitled  plainti£F  to  a  verdict.  So  where  a  cottage 
standing  in  the  comer  of  a  meadow,  (belonging  to  the  lord  of  a 
manor,)  but  separated  from  the  meadow  and  from  the  high  road  by 
a  ditch,  had  been  occupied  for  a  period  of  more  than  twenty  years 
without  any  payment  of  rent ;  then  the  lord  demanded  possession, 
which  was  reluctantly  given ;  and  the  occupier  was  told,  that  if  he 
were  allowed  to  resume  possession,  it  would  only  be  diuring  pleasure. 
He  was  allowed  to  resume,  and  kept  possession  for  fifteen  years 
more,  but  did  not  pay  any  rent ;  it  was  holden  (A),  that  it  was  a 
question  for  the  jury,  whether  the  possession  commenced  and  con- 
tinued bv  adverse  title  or  by  the  permission  of  the  lord :  and  the 
jury  havmg  found  that  the  occupation  was  by  permission  of  the  lord, 
the  court  refused  to  disturb  the  verdict.  Where  the  question  was, 
whether  a  slip  of  land  between  some  old  inclosures  and  the  high- 
way vested  in  the  lord  of  the  manor  or  the  owner  of  the  adjoinmg 
freehold ;  it  was  holden  (i)^  that  evidence  might  be  received  of  acts 
of  ownership  by  the  lord  of  the  manor,  on  the  greens  and  wastes  in 
other  parts  of  the  manor,  at  a  distance,  although  the  lord  was  not 
the  owner  of  the  adjoining  freehold,  provided  such  evidence  were 
confined  to  the  road,  which  passed  by  the  spot  claimed  by  plaintiff. 
Payment  of  the  same  and  a  small  sum  of  money,  annually,  for  a 
long  series  of  years,  for  a  piece  of  land,  to  the  lord  of  a  manor,  has 
been  holden  (k)  not  to  be  evidence  of  a  title  to  the  land,  but  to  the 
rent  only.  It  had  been  paid  nearly  forty  years,  and  the  judge  said, 
the  presumption  was,  it  was  a  quit  rent. 

In  a  case  where  the  plaintiff  proved  that  the  premises  had  been 
leased  to  him  and  a  year's  possession ;  this  was  neld  sufficient,  al- 
though it  was  not  shown  what  the  title  of  the  demising  parties 
was ;  the  defendant  being  a  mere  wrong  doer  (I).  The  lessor  of 
the  plaintiff  proved,  that  his  father  and  himself  held  the  premises, 
and  during  that  time  received  and  increased  the  rent.  It  did  not 
appear  that  the  father  had  any  other  son ;  but  the  defendant  proved, 
j  that  he  had  been  in  possession  for  ten  years  before  ejectment 

brought.  A  verdict  having^ been  found  for  the  plaintiff,  the  court 
refu}^  to  disturb  it  (m)  ;  Tindalj  C.  J.,  observing,  that  the  earlier 
presumption  must  prevail,  until  better  title  is  shown. 

Legitinuicy. — In  this  action,  the  legitimacy  of  the  parties  fre- 

I                                   (^)  Doe  d.  Jackson  y.  Wiikintonf  3  B.  {k)   Per  Holroyd,    J.,  confirmed    by 

I                               &  C.  413.  court ;  Doe  d.  Whiitick  v.  Johneon,  Gow, 

(A)  Doe  d.  Thompson  t.  Clark,  8  B.  N.  P.  C.  173. 

&  C.  717.  (0  Doe  d.  Hughes  t.  DyehaU,  M.  & 

(i)  Doe  d.  Barrett  r.  Kemp,  2  Bingh.  Malk.  346. 

N.  C.  102,  recognized  hj  Parke,  B.,  in  (m)  2>o«  <f.  Hardtf^  t.  Cboite,  7  Bingh. 

Jones  Y.  Waiiams,  2  M.  &  W.  326,  in  346. 
the  case  of  a  ri^er. 
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quently  comes  in  question.  An  opinion  appears  to  have  prevailed 
it  one  time,  that  unless  the  husband  was  extra  quatuor  maria^  that 
k,  out  of  the  kingdom  during  all  the  time  of  the  wife's  going  with 
child,  access  must  be  presumed,  and  the  child  must  be  deemed  legi- 
mate(n).  But,  on  examination  of  this  doctrine,  it  was  found 
unsatisfactory ;  and  it  is  now  holden  (o),  that  non-access  may  be 

E roved  to  bastardize  the  issue,  although  it  should  appear  that  the 
ushand  was  within  the  kingdom  during  the  period  of  gestation. 
So  where  the  husband,  in  the  course  of  nature,  cannot  have  been 
the  father  of  his  wife's  child,  the  child  is  by  law  a  bastard,  whether 
the  husband  be  within  reach  of  access  or  not ;  as  in  the  case  of  a 
natural  impossibility,  the  husband  being  within  the  age  of  pu- 
berty (p) ;  or  disabled  by  bodily  infirmity  (a).  So  where  it  was 
proved  that  the  husband  had  not  access,  until  a  fortnight  before  the 
birth  of  the  child,  the  child  was  adjudged  (r)  to  be  illegitimate. 
Access  is  such  access  as  affords  an  opportunity  of  sexual  inter- 
course ;  and  where  there  is  evidence  of  such  access  between  a  hus- 
band and  wife,  within  a  period  capable  of  raising  the  legal  presump- 
tion as  to  the  legitimacy  of  an  after-bom  child,  the  court  will  not 
direct  an  issue  upon  evidence  showing  the  continued  adulterous 
intercourse  with  another  man,  and  the  improbability  of  the  husband 
being  the  father,  but  will  declare  the  legitimacy  of  the  child  (s). 

The  wife  is  a  witness  of  necessity,  as  to  the  fact  of  adulterous 
intercourse,  because  that  lies  within  her  own  knowledge  (^),  and  she 
is  the  oiJv  person  who  may  be  supposed  privy  to  it,  except  the  adul- 
terer. This  case,  therefore,  affords  an  exception  to  the  general 
rule,  which  prohibits  the  wife  from  being  exammed  against  her  hus- 
band in  any  matter  affecting  his  interest  or  character.  But  non- 
access  must  be  proved  by  other  testimony  («)  than  that  of  the  wife ; 
and  this  rule  holds,  although  the  husband  be  dead  (x).  It  is  clear 
and  indisputable  law,  that,  for  the  purpose  of  proving  non-access, 
neither  husband  nor  wife  can  be  a  witness ;  and  this  rule  excludes 
all  questions  which  have  a  tendency  to  prove  access  or  non-access  (y). 
The  presumption  of  legitimacy  arising  from  the  birth  of  a  child 
during  wedlock,  the  husband  and  wife  not  being  proved  to  be  impo- 
tent, and  having  opportunity  of  access  to  each  other  during  the 
period  in  which  a  cmld  could  be  begotten  and  bom  in  the  course 
of  nature,  may  be  rebutted  by  circumstances  inducing  a  contrary 
presumption  (z). 


(n)  Qiuen  t.  Murrey,  Salk.  122. 

(o)  Pmdrett  t.  PendreU,  Str.  925  ;  H. 
y.  BedaU^  Str.  1076 ;  Rep.  Temp.  Hardw. 
379,  and  Andr.  9. 

>)  1  Hen.  VI.  3,  b. 

[q)  i  Rol.  Abr.  359,  cited  by  Lord 
BOenborouffk,  8  East,  205. 


Of 

(r)  JR.  T.  L^fe,  8  East,  193. 
(«)  Bury  T.  PkUpot,  Sir  JoJbi  Leach, 
M.  R.,  2  Mylue  &  K.  349. 


(t)  R,  T.  Reading,  Rep.  Temp.  Hardv. 
79 ;  H.  r.Rook,  I  Wils.  340,  and  Andr.  10. 

(ti)  lb. 

(sS  R.  y.  Kea,  11  East,  132. 

(ji)  R,  y.  Sourton,  5  A.  &  £.  180 ;  6 
Ney.  &  M.  575,  recognizing  Ooodright 
d.  Stephene  y.  Moee,  2  Cowp.  591,  as  to 
the  general  mle. 

(z)  Banbury  Claim  ^f  Peerage,  D.  P., 
2  May,  1811 ;  opinion  of  the  judges. 

f2 
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The  fact  of  the  burth  of  a  child  from  a  woman  miited  to  a  man 
by  lawful  wedlock,  is  generally,  by  the  law  of  England,  primA  facie 
evidence,  that  such  child  is  legitimate  (a).  Such  prioia/acie  evi- 
dence of  legitimacy  may  always  be  lawfully  rebutted  by  satisfactory 
evidence  tli^t  such  access  did  not  take  place  between  the  husband 
and  wife,  as  by  the  laws  of  nature  is  necessary,  in  order  for  the  man 
to  be  in  fact  the  father  of  the  child  (b).  The  physical  fact  of  im- 
potency,  or  of  non-access,  or  of  non-generating  access,  as  the  case 
may  be,  may  always  be  lawfully  proved  by  means  of  such  legal  evi- 
dence as  is  strictly  admissible  in  every  other  case  in  which  it  is 
necessary,  by  the  law  of  England,  that  a  physical  fact  be  proved  (c). 
After  proof  given  of  such  access  of  the  husband  and  wife,  by  which, 
accordmg  to  the  laws  of  nature,  he  might  be  the  father  of  a  child, 
(by  which  is  to  be  understood  proof  of  sexual  intercourse  between 
them,)  no  evidence  can  be  received,  except  it  tend  to  falsify  the 
proof  that  such  intercourse  had  taken  place  (d).  Such  proof  must 
be  regulated  by  the  same  principles  as  are  applicable  to  the  esta- 
blishment of  any  other  fact  (e).  In  every  case  where  a  child  is 
bom  in  lawful  wedlock,  the  husband  not  being  separated  from  his 
wife  by  a  sentence  of  divorce,  sexual  intercourse  is  presumed  to 
have  taken  place  between  the  husband  and  wife,  until  that  presump- 
tion is  encountered  by  such  evidence  as  proves,  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time  when,  by  such  intercourse,  the 
husband  could,  accordmg  to  the  laws  of  nature,  be  the  father  of 
such  child  (/).  The  presumption  of  the  legitimacy  of  a  child  bom 
in  lawful  wedlock,  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by  evidence  of 
such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the  satis- 
faction of  those  who  are  to  decide  the  question,  that  no  sexual  in- 
tercourse did  take  place  between  the  nusband  and  wife,  at  any 
time  when,  by  such  mtercourse,  the  husband  could,  by  the  laws  of 
nature,  be  the  father  of  such  child  (g).  Where  the  legitimacy  of  a 
child  in  such  a  case  is  disputed,  on  the  ground  that  the  husband 
was  not  the  father  of  such  child,  the  question  to  be  left  for  the  jury  is, 
whether  the  husband  was  the  father  of  such  child ;  and  the  evidence  to 
prove  that  he  was  not  the  father,  must  be  of  such  facts  and  circum- 
stances, as  are  sufficient  to  prove,  to  the  satisfaction  of  a  jury,  that  no 
sexual  intercourse  took  place  between  the  husband  and  wife  at  any 
time  when,  by  such  intercourse,  the  husband  could,  by  the  laws  of 
nature,  be  the  father  of  such  child  (A)  (42).    The  mere  circumstance 

(a)  Baniwy  Claim  qf  Peeroffe,  D.  P.,  (d)  lb, 
opinion  of  the  judges,  13  May,  1811.          fe)  lb. 

K.  This  daim  was  disallowed,  D.  P.,  9  (/)  lb,,  8.  C,  4  Jnly,  1811. 

March,  1813,  21  peers  to  13.  (^)  Opinion  of  the  judges,  8,  C*  4 

(b)  lb.  July,  1811. 
(e)  lb.  (A)  lb. 

(42)  '*  The  non-existence  of  sexual  intercourse  is  generally  expressed 
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of  the  wife  liyins  in  notorious  adultery  is  not  sufficient  to  warrant  a 
finding  of  ille^tunacy  (t).  A  child  begotten  after  a  divorce  a  mensd 
et  thoro^  shall  be  taken  to  be  a  bastard  (k) ;  otherwise  after  volun- 
taiy  separation,  imless  found  that  the  husband  had  no  access.  Upon 
the  question  of  marriage,  it  is  part  of  the  law  of  England  that 
the  law  of  the  country  where  the  marriage  is  solemnized  shall  be 
adopted;  and  the  same  observation  apphes  to  the  distribution  of 
personal  property  according  to  the  law  of  the  domicile.  But  the 
same  principle  does  not  apply  to  the  inheritance  of  real  property ; 
to  that  the  lex  loci  is  alone  applicable.  Legitimacy  alone  is  not 
sufficient  to  make  a  person  inherit  socage  lands ;  it  must  be  legiti- 
macy sub  modo ;  the  heir  must  be  a  child  bom  after  marriace. 
Hence  a  child  bom  in  Scotland  of  unmarried  parents  (/),  domiciled 
in  that  country,  and  who  afterwards  intermarry  there,  is  not  by  such 
marriage  rendered  capable  of  inheriting  lands  in  England. 

Mortgagee. — In  ejectment  by  a  mortgagee,  if  the  mortgagor  be 
in  possession  (m),  proof  of  the  execution  of  the  mortgage  deeds  by 
the  subscribing  witness,  will  be  sufficient  to  support  the  mortgagee's 
title  ;  but  if  a  third  person  is  in  possession,  the  mortgagee  should 
also  prove,  that  such  third  person  has  paid  rent  to,  or  otherwise 
acknowledged  the  title  of,  the  mortgagor.  It  is  not  necessary  to 
prove  either  notice  to  quit  or  demand  of  possession  (n).  Where 
the  mortgagee  recognizes  a  party  as  being  in  lawful  possession  of 
the  premises  at  a  given  time,  it  is  not  competent  to  him  to  say 
afterwards  that  at  that  time  he  was  a  trespasser  {p) ;  but  mere 
payment  of  interest  in  respect  of  the  original  debt,  for  a  period 
covering  the  day  of  the  demise  (p),  is  not  a  recognition  of  the  right 
of  mortgagor,  or  his  tenant,  to  hold  possession. 

Rector. — In  ejectment  by  a  rector  for  a  rectory  (j),  it  seems 


(t)  Per  Lord  Denman,  C.  J.,  R,  y. 
Mamsfieid,  Jane  19,  1841,  1  G.  &  D.  7. 

(k)  ParUheg  qf  St.  George  and  8t. 
Margaret's,  Weetmineter,  1  Salk.  123. 

(/)  Doe  d.  BirtwhUtle  v.  VardiU,  5  B. 
&  C.  438.  See  the  report  of  writ  of  error 
in  this  case  in  D.  P.  2  CI.  &  R.  571 ;  9 
Bligh,  N.  R.  32 ;  judgment  affirmed  in 
D.  P.,  6  Bingh.  N.  C.  385. 

(«)  Peake's  Evid.  324. 

(»)  Doe  d,  Fieher  y.  Giiee,  5  Bingh. 


421 ;  and  Doe  d.  Roby  y.  Maieey,  8  B.  & 
C.  767  ;  Doe  d.  Austen  y.  Cowdry,  B.  E. 
M.  T.  1  Vict.  S.  P. 

(o)  Doe  d,  Whitaker  y.  Hales,  7  Bingh. 
322. 

{p)  Doe  d.  Rogers  v.  Cadwallader,  2 
B.  &  Ad.  473. 

(g)  See  Monk  y.  Butler,  1  Roll.  Rep. 
83 ;  recognized  in  Powel  y.  Milbank,  2 
Bl.  R.  853.  See  also  Williams  y.  East 
India  Company,  3  East,  199. 


by  the  words, '  non-access  of  the  husband  to  the  wife.'  And  we  under- 
stand those  expressions  as  applied  to  the  present  question  as  meaning  the 
same  thing ;  because,  in  one  sense  of  the  word  *  access,'  the  husband  may 
be  said  to  have  access  to  his  wife,  as  being  in  the  same  place,  or  in  the 
same  houssy  and  yet  under  circumstances  such  as  instead  of  proving,  tend 
to  disprove,  that  any  sexual  intercoui-se  had  taken  place  between  them." 
Remark  of  the  judges. 
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that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sabscribed 
and  publicly  read  the  thirty-nme  articles ;  for  where  any  act  is 
required  to  be  done,  so  that  the  party  neglecting  it  would  be  guilty 
of  a  criminal  neglect  of  duty  in  not  having  done  it,  the  law  pre- 
sumes the  affirmative,  and  throws  the  bur&en  of  proving  the  con- 
trary on  the  other  side.  Hence  where  a  prebendary  brought 
ejectment  for  a  house,  belonging  to  his  prebend,  and  was  required 
to  show  that  he  had  performed  the  requisites  necessary  by  law  to 
make  him  prebendary;  Wtlmot,  J.,  held(r),  that  it  ought  to  be 
presumed  that  he  had  performed  them,  until  something  appeared  to 
the  contrary.  In  addition  to  the  proof  of  his  title,  formerly,  the 
lessor  of  the  plaintiff  was  obliged  to  prove  (s)  the  defendant  in  pos- 
session of  the  lands,  &c.  to  which  he  makes  title.  But  this  is  now 
rendered  unnecessary  by  the  consent  rule,  which  see  ante^  p.  721. 
N.  A  tenant  in  possession  cannot  be  a  witness  to  support  his  own 
possession  {t).  if  a  material  witness  for  the  defendant  be  made  a 
co-defendant,  he  should  suffer  judgment  by  default  (43).  Where 
there  are  several  demises  of  two  persons,  although  the  evidence 
shows  the  title  to  be  exclusively  in  one  of  them,  the  other  cannot 
be  compelled  by  the  defendant  to  be  examined  as  a  witness  for  him ; 
because  the  lessor  of  the  plaintiff  in  ejectment  is  substantially  the 
plaintiff  on  the  record  (u)» 

The  parish  register,  or  an  examined  copy  thereof,  wiU  be  evi- 
dence to  prove  baptisms,  marriages,  or  burials.  A  register  of 
baptism  is  not,  per  se,  evidence  {x)  of  the  place  of  the  birtn  of  the 
party  baptized.  Reputation  is  sufficient  evidence  (y)  of  a  marriage, 
even  where  the  party  adducing  it  seeks  to  recover  as  heir  at  law  to 
his  brother,  the  person  last  seised,  and  the  father  is  still  living. 
Under  the  stat.  6  &  7  Will.  IV.  c.  86,  for  providing  means  for  a 
complete  register,  by  s.  38,  certified  copies  of  entries,-  sealed  or 
stamped  with  the  seal  of  office,  are  to  be  received  as  evidence  of 
the  birth,  death,  or  marriage,  to  which  the  same  relates,  without 

(r)  Sherard's  cast,  cited  by  De  Greyf  621 ;  see  pott, 
C.  J.,  delivering  the  opinion  of  the  court  («)  Fenn  on  the   several  demises  qf 

in  Powel  v.  Milbank,  2  Bl.  R.  853.  Pewtriss  and  Thompson  y.    Granger,  3 

(«)  Smith  V.  Mann,  1  Wila.  220 ;  Fenn  Campb.  177. 
d.  Blanchard  t.  Wood,  1  Bos.  &  Pol.  573 ;  {w)  H.  t.  North  Petherion,  5  B.  &  C. 

Goodright  v.  Rich,  7  T.  R.  327,  in  which  508. 

Doe  d.  Jesse  v.  Bacchus,  Bull.  N.  P.  110,  (y)  Doe  d,  Fleming   v.    Ffeminff,    4 

was  overruled.  Bingh.  266. 

(/)  Doe  d,  Foster  y.  WiUiams,  Cowp. 


(43)  One  of  two  defendants,  who  has  suffered  judgment  by  deftiulty 
may  be  called  to  prove  the  other  defendant  in  possession.  Doe  d. 
Harrop  v.  Green,  4  Esp.  N.  P.  C.  198  ;  $ed  qua.,  and  see  Chapman  v. 
Graves,  2  Campb.  333,  n. ;  but  see  Warrall  v.  Jones,  7  Bingh.  395, 
where  it  was  adjudged,  that  a  party  to  the  record  is  a  competent  witness, 
provided  he  be  disinterested.    See  also  stat.  3  &  4  Will.  IV.  c.  42,  s.  26. 


r 


EJECTMENT.  763 

any  further  or  other  proof  of  such  entry.  As  to  marriages,  see 
ante^  p.  18.  If  persons  for  whose  lives  estates  have  been  granted, 
remain  beyond  the  seas,  or  absent  themselves  in  this  realm  for  seven 
years  together,  and  no  sufficient  proof  be  made  of  the  lives  of  such 
persons,  in  any  actions  commenced  by  the  lessors  or  reversioners 
for  the  recovery  of  the  estates,  they  shaU  be  accounted  as  naturally 
dead.  Stat.  19  Car.  II.  c.  6.  Where  a  party  has  been  absent 
seven  years  without  having  been  heard  of,  he  is  presumed  to  be 
dead ;  but  there  is  not  any  legal  presumption  as  to  the  time  of  his 
death.  The  presumption  of  law  relates  only  to  the  fact  of  death ; 
the  time  of  death,  whenever  it  is  material,  must  be  a  subject  of  dis- 
tinct proof  by  the  party  relying  on  it  (z). 

The  original  visitation-books  of  heralds  (a)  compiled  when  pro- 
gresses were  solenmly  and  regularly  made  into  every  part  of  the 
kingdom,  to  inquire  into  the  state  of  families,  and  to  register  such 
marriages  and  descents  as  were  verified  to  them  on  oath,  are  allowed 
to  be  good  evidence  of  pedigrees  (b).  Although  it  is  a  general  rule 
that  hearsay  evidence  is  not  admissible,  yet  in  some  cases,  where  a 
strict  adherence  to  that  rule  would  utterly  prevent  the  party  from 
establishing  his  case,  the  law  sanctions  a  oeparture  from  it  (44). 
Hence  the  declarations  of  the  members  of  a  mmily  are  received  in 

(r)  Doe  d.  Knight  y.  Neptati,  5  B.  &  Bl.  Comm.  c.  7|  11. 
Ad.  86,  adopted  on  error  in  Exchequer  {b)  See  farther  as  to  evidence  of  pedi- 

Chamber,  2  M.  &  W.  914.  grees,  the  remarks  of  Tindal,  C.  J.,  in 

(a)  Maitkew  v.  Port^  Comb.   63;  3  Dame»y,  Lowndes,  5  Bingh.  N.  C.  167. 


(44)  **  Hearsay  is  good  evidence  to  prove,  who  is  my  grandfather,  when 
he  married,  what  children  he  had,  &c.,  of  which  it  is  not  reasonable  to 
presume  that  I  have  better  evidence ;  so  to  prove  that  my  father,  mother, 
cousin,  or  other  relation  beyond  the  sea  is  dead,  and  the  common  reputa- 
tion and  belief  of  it  in  the  family,  gives  credit  to  such  evidence.''  Gilb. 
L.  £v.  212,  edit.  1761.  See  also  Doe  d.  Banning  v.  Qriffinj  15  East, 
293,  where  it  was  proved  by  one  of  the  family,  that,  many  years  before,  a 
younger  brother  of  the  person  last  seised  had  gone  abroad,  and  according 
to  the  repute  of  the  family  had  died,  and  that  witness  had  never  heard  in  the 
family  of  his  having  been  married.  This  was  holden  to  be  sufficient  primd 
facie  evidence,  that  the  party  was  dead  without  lawful  issue.  Ejectment 
on  a  demise  laid  in  the  year  1818.  To  establish  the  case  for  the  lessors 
of  the  plaintiff,  it  became  necessary  to  prove  the  death  of  A.  who  had 
been  tenant  for  life ;  it  appeared  that  he  was  bom  in  February,  1759,  and 
had  been  a  wanderer  dining  the  greater  part  of  his  life,  having  been  absent 
from  his  relations  from  1787  to  1804.  In  1804  he  returned,  and  having 
remained  a  short  time,  went  away  again ;  since  that  time  he  had  not  been 
seen  in  the  neighbourhood.  These  &cts  were  deposed  to  by  a  person  who 
resided  near  the  spot ;  but  no  one  of  the  family  was  callea  as  a  witness. 
It  was  holden,  that  this  was  primd  fade  evidence,  from  which  the  jury 
might  presume  A/s  death.   Doe  d,  Lloyd  v.  Deakin^  4  B.  &  A.  433. 
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evidence  as  te  pedigrees  (b) ;  but  evidence  of  what  a  mere  stranger 
has  said  has  ever  been  rejected  in  such  cases  (45) :  so  the  dedar 
rations  of  an  illegitimate  child  (c)  have  been  rejected.  So  the 
dying  declarations  (d)  of  a  person,  who  had,  as  she  herself  stated, 
been  servant  to  M.  W.,  through  whom  the  pedigree  was  traced,  as 
to  the  relationship  of  the  lessor  of  the  plaintin  to  the  person  last 
seised,  have  been  rejected.  An  entrv,  in  an  almanack,  by  the 
father,  of  the  nativity  (e)  [the  time  of  the  birth]  of  his  son,  has 
been  admitted  to  be  good  evidence,  to  show  that  the  son  was  under 
age  at  the  time  of  making  his  will ;  on  the  ground,  as  it  should 
seem,  of  the  peculiar  means  of  knowledge  of  the  fact  bv  the  father, 
and  the  absence  of  all  interest  in  him  at  the  time  of  the  memo- 
randum made.  A  written  memorandum  by  a  deceased  man-midwife, 
stating  that  he  had  delivered  a  woman  of  a  child  on  a  certain  day, 
and  referring  to  his  ledger,  in  which  a  charge  for  his  attendance  on 
that  occasion  was  marked  as  paid^  was  holden  (/)  to  be  good 
evidence,  upon  an  issue  as  to  the  child's  age;  on  the  ground, 
that  if  a  person  have  peculiar  means  of  knowing  a  fact,  and  make 
a  declaration  of  that  fact,  which  is  against  his  interest,  it  is  evi- 
dence after  his  death.  It  will  be  observed,  that  in  this  case,  the 
memorandum  of  the  payment  of  the  midwife's  charge  was  holden 
to  be  evidence  of  the  date  of  the  birth ;  and  in  Doe  v.  Rohson  (^), 
the  entiT  of  charges  paid  for  a  lease,  as  drawn  on  a  certain  day, 
was  holden  to  be  evidence  that  the  lease  was  so  drawn,  which  tne 
proof  by  an.  eye-witness  of  the  same  payment  on  account  of  such 
charges,  would  not  have  been ;  and  there  are  other  cases  to  the 
same  effect.  The  result  of  these  authorities  is,  that  the  entry  of  a 
payment  against  the  interest  of  the  party  making  it,  may  have  the 
effect  of  proving  the  truth  of  other  statements  contained  in  the 

{h)  Per  Lord  Kenyan,  C.  J.,  in  B,  v.  84,  cited,  with  remarks,  by  SlUnhonmgh, 

Eriswell,  3  T.  R.  723.  C.  J.,  in  Boe  t.  JRawUnge,  7  East,  290. 

(c)  Voe  y.  Barton,  2  M.  &  Rob.  28|  (/)    Higham  y.   Bidgway,  10  Eaat, 
Patteton,  J.  116  ;  see  the  remarks  of  Bayleg,  B.,  on 

(d)  Doe  d.  Sutton  y.  Bidgway,  4  B.  &  the  report  of  his  opinion  in  East,  in  G/ea- 
A.  53.  dow  y.  Atkine,  1  Cr.  &  M.  423,  4. 

(e)  Herbert  v.  Tuekal,  Sir  T.  Raym.  (^)  15  East,  32. 


(45)  In  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sharpe,  attorney, 
was  at  first  permitted  to  give  in  evidence  what  he  had  heard  an  old  ser- 
vant of  the  family  (since  dead)  say  concerning  this  pedigree ;  but  it  being 
strongly  objected  to,  and  Rollings  relying  on  the  objection,  they  after- 
wards gave  other  evidence.  MS.  Mr.  Wegg.  See  a  different  statement 
of  this  case  in  Gilb.  Law  of  Evid.  112,  and  Bull.  N.  P.  290,  under  the 
name  of  Duke  of  Athol  v.  Lord  Ashburnham.  But  qua,  if  the  foregoing 
be  not  more  correct.  Declarations  of  servants  and  intimate  acquaintance 
are  not  admissible ;  the  rule  is  confined  to  members  of  the  family.  John- 
son V.  Lawson,  2  Bingh.  86 ;  9  Moore,  183,  S.  C. 
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same  entry,  and  conneeied  with  it  (A).  But  hearsay  evidence  of 
the  decLinition  of  a  deceased  father,  as  to  the  place  (t)  of  birth  of 
his  bastard  child,  is  not  admissible  to  prove  the  birth  settlement 
of  such  child.  The  husband  has  been  considered  as  a  member  of 
the  wife  s  family  within  the  exception  {k) ;  and,  consequently,  his 
declarations  as  to  the  illegitimacy  of  his  wife  are  admissible  in 
evidence.  So  a  widow  has  been  allowed  to  prove  the  declarations 
of  her  deceased  husband  in  support  of  her  song's  title,  although  the 
husband,  if  living,  would  have  had  the  right  which  the  declarations 
went  to  establish  (I).  So  declarations  of  a  person  entitled  to  a  re- 
mainder upon  failure  of  issue  of  the  then  possessor  are  admis- 
sible (nt),  although  the  title  of  the  plaintiff  was  that  which  the 
person  making  the  declarations  would  have  had,  if  living.  But  in 
all  cases,  if  it  appears  that  the  declarations  have  been  made  post 
litem  motam,  that  is,  not  merely  after  the  conunencement  of  the 
suit,  but  after  the  dispute  has  arisen  (n),  they  are  not  to  be  received. 
In  the  case  of  the  Banbury  Claim  of  Peerage^  D.  P.,  23d  Februair, 
1809,  the  counsel  for  the  petitioner  stated  that  he  would  offer  m 
evidence  certain  depositions  taken  upon  a  bill  (seeking  relief),  filed 
in  the  Court  of  Clumcery  on  the  9th  of  February,  1640,  by  Edward, 
the  eldest  son  of  the  first  Earl  of  Banbury,  an  infant,  by  his  next 
friend.  This  evidence  having  been  objected  to,  and  the  point 
argued,  the  following  questions  were  proposed  to  the  judges: — 
Upon  the  trial  of  ejectment  brought  by  E.  F.  against  G.  H.  to 
recover  the  possession  of  an  estate,  E.  F.,  to  prove  that  C.  D., 
from  whom  E.  F.  was  descended,  was  the  legitimate  son  of  A.  B., 
offered  in  evidence  a  bill  in  Chancery,  purporting  to  have  been  filed 
by  C.  D.  150  years  before  that  time  by  his  next  friend,  such  next 
fnend  therein  styling  himself  the  uncle  of  the  infant,  for  tiie  pur- 
pose of  perpetuating  testimony  of  the  fact  that  C.  D.  was  the  legi- 
timate son  of  A.  B.,  and  whicn  bill  stated  him  to  be  such  legitimate 
son  (but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D. 
was  illegitimate,  were  parties  to  the  suit,  the  only  defendant  being 
a  person  alleged  to  have  held  lands  under  a  lease  from  A.  B., 
reserving  rent  to  A.  B.  and  his  heirs)  :  and  also  offered  in  evidence 
depositions  taken  in  the  said  cause ;  some  of  them  purporting  to  be 
made  by  persons  styling  themselves  relations  of^  A.  B. ;  others 
styling  themselves  servants  in  his  family ;  others  styling  themselves 
to  be  medical  persons  attendant  upon  the  family;  and  in  their 
respective  depositions  stating  facts,  and  declaring  that  C.  D.  was 

(A)  Per  Parke,  B.,  deUvering  judgment  (0  Peerage  caae  cited  by  Abbott,  C.  J., 

oi  cotiit  in  Dttmei  ▼.  Hmt^kreyt,  6  M.  &  in  Do€  d,  Filmer  v.  Tarver,  Ry.  &  M. 

W.  166.  141. 

(t)  R.  y.  SrUh,  8  East,  539.  (m)  S,  C. 

(k)  Vowles  T.  y&unff,    13  Yes.   143,  (n)  Berkley  Peerage  case,  4  Campb. 

Lord  Brekine,  C. ;  Doe  d.  Northey  y.  401 ;  Walker  y.  Beauehain^,  6  C.  &  P. 

Harvejf,  Deyon  Summ.  Am.  1825,  S.  P.,  560. 
per  LittUdale,  J.,  Ry.  &  M.  297. 
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the  legitimate  son  of  A.  B.,  and  that  he  was  in  the  family,  of  which 
they  were  respectively  relations,  servants,  and  medical  attendants, 
reputed  so  to  be : — 

1st  Question.  Are  the  bill  in  equity,  and  the  depositions  respeo- 
tively,  or  any  and  which  of  them,  to  be  received  in  the  courts 
below,  upon  the  trial  of  such  ejectment,  (G.  H.  not  claiming  or  de- 
riving, in  any  manner,  under  either  the  plaintiff  or  defendant  in 
the  said  chancery  suit,)  either  as  evidence  of  facts  therein  [alleged, 
denied,  or]  deposed  to,  or  as  declarations  rejecting  pedigree?  and 
are  they,  or  any  and  which  of  them,  evidence  to  be  received  in  the 
said  cause,  that  the  parties  filing  the  biU,  and  making  the  depo- 
sitions, respectively  sustained  the  characters  of  uncle,  relations, 
servants,  and  medical  persons,  which  they  describe  themselves 
therein  sustaining  J 

Answer  (46).  Neither  the  bill  in  equity,  nor  the  depositions,  are 
to  be  received  in  evidence  in  the  courts  below,  on  the  trial  of  the 
ejectment,  either  as  evidence  of  the  facts  therein  [alleged,  denied, 
or]  deposed  to,  or  as  declarations  respecting  vedigree;  neither  are 
any  of  them  evidence  that  the  parties  filing  tne  bill,  or  making  the 
depositions,  respectively  sustained  the  characters  of  uncle,  relations, 
servants,  and  medical  persons,  which  thev  describe  themselves 
therein  sustaining.  The  judges  further  added,  that  it  would  not 
make  any  difference  in  their  opinion,  if  the  bill,  stated  to  have  been 
filed  by  C.  D.,  by  his  next  friend,  had  been  a  bill  seeking  relief. 

2nd  Question.  Whether  any  bill  in  chancery  can  ever  be  re- 
ceived as  evidence  in  a  court  of  law,  to  prove  any  facts  either 
alleged  or  denied  in  such  bill ! 

Answer.  Generallv  speaking,  a  bill  in  chancery  cannot  be  re- 
ceived as  evidence  m  a  court  of  law,  to  prove  any  isct  either 
alleged  or  denied  in  such  bill  (47).  But  whether  any  possible  case 
might  be  put  which  would  form  an  exception  to  such  general  rule, 
the  judges  could  not  undertake  to  say. 

3rd  Question.    Whether  depositions,  taken  in  the  Court  of  Chan- 


(46)  The  C.  J.  of  C.  B.  delivered  the  opinion  of  the  judges  on  the  30th 
of  May,  1 809. 

(47)  In  Pennell  v.  Meyer,  2  M.  &  Rob.  98,  the  plaintiff  tendered  in 
evidence  the  answer  of  the  defendant  to  a  bill  in  equity :  the  defendant 
insisted  that  the  bill  should  be  produced  and  read :  Tindal,  C.  J.,  said, 
he  thought  he  must  order  the  whole  bill  to  be  read  if  the  defendant  required 
it,  though  it  was  certainly  unusual  to  require  this  to  be  done ;  and  he 
should  tell  the  jury,  that  the  statements  in  the  bill  were  not  to  be  considered 
as  admissions  of  the  facts  so  stated,  it  being  notorious  that  allegations,  not 
corresponding  with  the  facts,  were  frequently  introduced  into  bills  for  the 
purpose  merely  of  eliciting  the  truth  fiom  the  other  party. 


EJECTMENT.  767 

ceiy,  in  consequence  of  a  bill  to  perpetuate  the  testimony  of  wit- 
neasea,  or  otherwise,  would  be  received  in  evidence  to  prove  the  facts 
sworn  to,  in  the  same  way  and  to  the  same  extent  as  if  the  same 
were  sworn  to  at  the  trial  of  an  ejectment  by  witnesses  then  pro- 
duced! 

Answer.  Such  depositions  would  not  be  received  in  evidence,  in 
a  court  of  law,  in  any  cause  in  which  the  parties  were  not  the  same 
as  in  the  cause  in  the  Court  of  Chancery,  or  did  not  claim  under 
some  or  one  of  such  parties. 

In  an  ejectment  brought  to  try  the  validity  of  a  recovery  suffered 
by  the  father  of  the  kssor  of  plaintiff,  tenant  in  tail ;  it  was 
biolden  (o),  that  a  party  being  a  remainder-man  in  the  entailed  pro- 
perty after  the  tenant  in  tail,  was  not  a  competent  witness  for  the 
plaintiff.  But  heir  (p)  apparent  is  competent  witness  in  support 
of  claim  of  ancestor ;  for  the  heirship  is  a  mere  contingency. 

K  the  question  be,  whether  a  certain  manor  be  ancient  demesne 
or  not,  the  trial  shall  be  by  Domesday  Book,  whidi  will  be  in- 
ffl>ected  by  the  court  (9).  In  ejectment  for  the  manor  of  Artam  (r), 
the  drfendant  pleaded  ancient  demesne,  and  when  Domesday  Book 
was  brought  into  court,  would  have  proved  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be  ancient 
demesne ;  but  he  was  not  permitted  to  give  such  evidence ;  for  if  the 
name  be  varied,  it  ou^ht  to  have  been  averred  on  the  record.  An 
ancient  writing,  found  amouff  the  court  rolls  of  a  manor,  stated  to 
be  ex  (useruu  omnium  tenenttumj  and  proved  to  have  been  delivered 
down  from  steward  to  steward,  is  admissible  evidence,  although  not 
signed  by  any  person,  to  prove  the  course  of  descent  withm  the 
manor  (s). — And  the  samelrule  holds,  with  respect  to  an  entry  in 
the  court  roDs  of  a  presentment  made  by  the  homage  of  the  custo- 
mary mode  of  descent  within  the  manor,  although  no  instances  be 
proved  of  any  person  having  taken  according  to  the  mode  of  descent 
pointed  out  m  the  presentment  (t).  Custom  is  of  the  very  essence 
of  a  copyhold ;  and  if  the  custom  be  silent,  the  common  law  must 
regulate  the  course  of  descent. — Customs  are  to  be  taken  strictly, 
and  cannot  be  extended  by  implication. — Hence,  where  the  custom 
IS,  that  the  elder  sister  shall  inherit,  yet,  by  that  custom,  the  eldest 
aunt  of  the  eldest  niece  shall  not  inherit  the  land(u).  So  if  the 
custom  be  that  the  younaest  son  shaU  inherit,  and  a  man  has  issue 
two  sons  and  dies,  and  the  land  descends  to  the  younger  son,  who 
dies  without  issue,  the  eldest  son  of  the  eldest  brother  shaU  have 
the  land ;  because  the  custom  does  not  hold  in  the  transversal  line, 

(o)  Doe  d.  Lord  Teynhtm  t.  TyUr,  6  («)  Demi  d.  Chodwm  t.  Sprofft  1 T.  R. 

Bingh.  390.  466. 

{p)  Per  2Ve^y,  C.  J.»  Salk.  283.  (/)  Roe  d,  Beebee  t.  Parker,  5  T.  R. 

(q)  Hob.  188.  26. 

(r)  Gregory  r.  Wiihere,  H.  28  Car.  («)  Raielijf  ▼.  Cht^pman,  4  Leon.  242. 
II.,  GUb.  Et.  44 ;  3  Keb.  588,  &  C. 
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but  only  in  the  lineal  descent  (:r).  Evidence  of  reputation  of  the 
custom  of  the  manor  (y),  that  in  default  of  sons,  the  eldest  daughter, 
and  in  default  also  of  daughters,  the  eldest  sister^  and  in  case  of 
the  death  of  all,  the  descendants  of  the  eldest  daughter  or  sister 
respectively  of  the  person  last  seised  should  take,  is  proper  to  be 
left  to  the  jury  of  tne  existence  of  such  a  custom,  as  applied  to  a 
great  nephewy  (the  grandson  of  an  eldest  sister,)  of  the  person  last 
seised ;  although  the  instances  in  which  it  was  proved  to  have  been 
put  in  use  extended  no  further  than  those  of  eldest  daughter  and 
eldest  sister,  and  the  son  of  an  eldest  sister.  The  existence  of  such 
extended  custom  in  adjacent  manors  seems  to  be  no  evidence  of  the 
custom  in  the  particular  manor.  The  premises  were  laid  in  the 
declaration  to  be  in  the  parish  of  Famluun,  and  at  the  trial  were 
proved  to  be  in  the  parish  of  Famham  Royal ;  but  it  was  not  shown 
by  the  defendant  that  there  were  two  Famhams.  The  variance 
was  holden  to  be  immaterial  (z).  And  where  lands  were  described 
in  the  declaration  to  be  in  the  parish  of  Westbury,  in  the  county  of 
Oloucester,  and  it  was  proved  at  the  trial  that  there  were  two 
parishes  of  Westbury  in  that  county ;  viz.  Westbury  upon  Trim 
and  Westburv  upon  Severn ;  still  it  was  holden  (a)  not  to  be  a 
variance ;  although,  if  there  had  been  any  plea  in  abatement  in 
ejectment,  it  might  have  been  a  good  objection  on  such  plea. 

To  an  indenture  of  feoffment  by  the  Bank  of  England,  the  seal 
of  the  bank  was  affixed  by  a  paper,  wafered  to  the  indenture,  on 
which  was  written,  *^  Sealed  by  order  of  the  Court  of  Directors  of 
the  Governor  and  Co.  of  the  Bank;  J.  K.  Secretary;^  it  was 
holden  (6),  that  J.  K.  was  not  an  attesting  witness,  and  that  the 
execution  of  the  feoffinent  might  be  proved  by  the  seal  without 
calling  J.  K. 

JEvidence  on  the  part  of  the  Defendant. — If  the  defendant  prove 
a  title  out  of  the  lessor  of  the  puuntiff,  it  is  sufficient,  though  he 
have  not  any  title  himself:  but  he  ought  to  prove  a  subsisting  title 
out  of  the  lessor;  for  producing  an  ancient  lease  for  1000  years 
will  not  be  sufficient,  unless  he  likewise  prove  possession,  under 
such  lease,  within  twenty  years  (c).  So  if  the  defendant  produce  a 
mortgage  deed,  where  the  interest  has  not  been  paid,  and  the 
mortgagee  never  entered,  it  will  not  be  sufficient  to  defeat  the 
lessor,  who  claims  under  the  mortgagor  (d) ;  because  it  will  be 
presumed  that  the  money  was  paid  at  the  day,  and  consequently, 
that  it  is  not  a  subsisting  title ;  but  if  the  defendant  prove  mterest 
paid  upon  such  mortgage,  after  the  time  of  redemption,  and  within 

(s)  1  Rol.  Abr.  624,  pi.  2.  &  S.  326,  8.  C. 

(y)  Doe  d,  Foster  and  another  y,  Siteon,  {h)  Doe  d.  Bank  qf  England  t.  Cham- 

12  East,  62.  here,  4  Ad.  &  £U.  410. 

{z)  Doe  d.  ToUet  t.  Salter,  13  East,  9.  (e)  BoU.  N.  P.  110. 

(a)  Doe  d.  Jamee  and  Wife  ▼.  Harrie,  (d)  WiUon  v.  Witherhy,  per  HoU,  C. 

B.  R.  M.  T.  57  Geo.  ill.,  MS. ;  and  5  M.  J.,  BnU.  N.  P.  110. 
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twenty  years,  it  w3I  be  sufficient  to  nonsuit  the  plaintiff.  No  less 
time  than  twenty  years  vdll  raise  a  presumption  that  a  mortgaged 
term  has  been  assigned  or  surrendered ;  idthouffh  the  defenoant 
neither  proves  that  interest  oontiuues  to  be  paid,  nor  in  any  way 
accounts  for  his  possession  of  the  mortgage  deed  (e). 

The  defendant  produced  a  mortgage  for  years  (/),  by  deed, 
from  the  plaintiff^s  ancestor,  upon  which  was  an  indorsement  in 
hiBc  verba^  '*  Received  of  M.  O.  «&600  on  the  within  recited  mort- 
gage, and  all  interest  due  to  this  day ;  and  I  do  hereby  release  to 
tiie  said  M.  O.,  and  discharge  the  mortgaged  premises  from  the 
said  term  of  500  years.^  On  a  case  reserved,  tne  court  held,  1st, 
that  these  words  amounted  to  a  surrender  of  the  term ;  2nd,  that 
such  surrender  might  be  by  note  in  writing,  without  deed,  b;^  the 
statute  of  frauds  (29  Car.  II.  c.  3,  s.  3)  ;  3rd,  that  a  note  in  writing 
was  not  required  to  be  stamped  (48). 

The  mother  of  a  defendant  who  claimed  to  retain  possession  as 
heir  at  law  to  his  father,  is  a  competent  witness  (g)  for  defendant, 
although  the  effect  of  her  testimony  be  to  prove  a  seisin  in  law  in 
her  husband,  which  would  give  her  a  claim  to  dower. 

In  ejectment  (A)  by  one  who  claims  as  heir  of  B.,  the  son  of  an 
elder  brother  of  B.  is  a  competent  witness  for  the  defendant. 


XII.  Verdict^  p.  769 ;  Judgment^  p.  760 ;  Execution^  p.  761 ; 

Costs,  p.  762. 

Verdict. — In  an  gectio  firmtB  of  a  messuage  (i),  if  it  be  found 
that  a  smaQ  part  of  the  house  is  built,  by  encroachment,  upon  the 
land  of  the  plaintiff,  and  not  the  residue,  yet  plaintiff  shall  recover 
for  that  parcel  by  the  name  of  a  messuage.     Upon  trial  at  bar  in 

(e)  2>M  T.  Cahfertf  5  Taunt.  170.  &  Ad.  439,  cited  by  Park,  J.,  in  Doe  d, 

if)  Farmer  d.  Earl  ▼.  Rogwrt  and  Bath  t.  Oarke,  3  fiingh.  N.  C.  432. 

oHoiker,  T.  1755,  C.B.,  BiOL  N.  P.  110 ;  (A)  Doe  d.  Bath  t.  CUtrke,  3  Bingh. 

2  WilB.  26, 8.  a  N.  C.  429. 

(^)  Doe  d.  NtghtiagaU  t.  MaUey,  1 B.  (t)  2  RoU.  Abr.  704. 


(48)  So  in  Hodges  v.  Drakefordy  1  Bos.  &  Pul.  N.  R.  270,  it  was 
holden,  that  an  assignment  in  writing,  not  under  seal,  indorsed  on  a  lease, 
did  not  require  a  stamp  duty  before  the  statute  44  Geo.  III.  c.  98.  But 
now,  by  that  statute,  a  deed  or  other  instrument  of  assignment  is  made 
subject  to  a  stamp  duty*  The  like  provision  has  been  made  by  the  last 
Stamp  Act,  55  Geo.  III.  c.  184.    See  Schedule,  Part.  I.  tit.  Mortgage. 
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an  efectio  firrMt  (i),  by  a  Jury  from  Kent,  the  declaration  was  of  a 
fourth  part  of  a  fifth  part;  and  the  title  of  the  plaintiff  was  only 
to  one-third  of  one-fourth  of  one-fifth,  being  only  one-third  of 
what  was  declared  for.  And  it  was  said,  that  plaintiff  could  not 
have  a  verdict,  because  the  verdict  ought  to  agree  with  the  declara- 
tion. But  D€r  Cur.  The  verdict  mav  be  taken  according  to  the 
title.  In  ejectment,  declaration  was  mr  a  moiety  of  land  of  gavel- 
kind tenure,  in  Kent  (Q ;  and  the  question  was,  whether  the  lessor 
of  the  plaintiff  could  recover  a  third  part  of  the  land  described, 
having  claimed  a  moietv  in  the  declaration  \  Lord  Mansfield^  C.  J., 
^^  The  lessor  of  the  plaintiff  shall  recover  according  to  his  title,  and 
it  is  not  any  objection  to  his  recovering  what  he  has  really  a  title  to, 
that  he  has  demanded  more."  If  an  ejectment  is  brought  for 
forty  acres,  plaintiff  may  recover  twenty  acres  (m).  Denisoriy  J., 
*^  In  ejectment,  plaintiff  generally  declares  for  more  than  he  hopes 
to  recover.  If  he  claims  a  messuage  in  the  declaration,  he  may 
recover  a  moiety."  The  plaintiff  may  recover,  by  way  of  damacces, 
costs  incurred  6y  him  in  S  court  of  Jrror.  in  kvW^  a  ju^^t 
in  ejectment  obtained  by  defendant  (n). 

By  Stat.  11  Geo.  IV.  and  1  WiU.  IV.  c.  70,  s.  38,  "in  all  cases 
of  trials  of  ejectments  at  nisi  pnus,  where  a  verdict  shall  be  given 
for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  want  of  the 
defendant's  appearance  to  confess  lease,  entry,  or  ouster ;  it  shall 
be  lawful  for  the  judge  before  whom  the  cause  shall  be  tried  to 
certify  his  opinion  on  Qie  back  of  the  record,  that  a  writ  of  posses- 
sion ought  to  iBBue, immediately ;  and  upon  such  certificate,  a  writ 
of  possession  may  be  issued  ^/br^Atri^A  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual  time,  as 
if  no  such  writ  had  issued :  Provided,  that  such  writ,  instead  of 
reciting  a  recovery  by  judgment  in  the  form  now  in  use,  shall  recite 
shortly,  that  the  cause  came  on  for  trial  at  nisi  prius,  at  such  time 
and  place  and  before  such  a  judge,  (naming  the  time,  place,  and 
judge,)  and  that  thereupon  the  said  judge  certified  his  opinion  that 
a  writ  of  possession  ousht  to  issue  immediately"  The  stat.  1  &  2 
Will.  IV.  c.  7,  which,  by  sect.  4,  allows  of  judgments,  which  have 
been  signed  by  virtue  of  that  act,  being  vacated,  executions  stayed, 
and  new  trials  granted,  if  justice  requires  it,  contains  an  express 
provision  in  sect.  6,  that  it  shall  not  be  deemed  to  frustrate  or  make 
void  the  foregoing  provision  in  the  stat.  11  Geo.  IV.  and  1  Will. 
IV.  c.  70,  s.  38,  relating  to  the  issuing  of  the  habere  facicts  pos- 
eessumefn* 

Judgment. — The  form  of  the  judgment,  after  verdict  for  the 

{k)  Ahlett  d.  Glenham  y.  Skinner,  I  and  Meredith  y.  Band,  43  Eliz.,  Dyer, 

Sidf.  229.  115,  b.,  pi.  67,  ia  maig.  S.  P. 

(/)  Denn  d.  Bwrgese  v.  Purvie,  1  Burr.  (n)  Nowell  y.  Roake,  7  B.  &  C.  404, 

326|  and  MSS. ;  see  Comb.  101.  cited  in  Symonds  t.  Page,  1  Cr.  &  J.  29. 

(i»)  See  Guy  v.  Rand,  Cro.  Elii.  13, 


EJECTMENT.  761 

plaintiff  in  ejectment  on  a  single  demise,  is,  **  that  the  plaintiff  do 
recover  his  term  aforesaid,  yet  to  come  and  unexpired,  of  and  in  the 
said  tenements,  with  the  appurtenances  above  mentioned,  whereof 
it  has  been  found  by  the  jurors  aforesaid,  that  the  defendant  is 
guilty  of  the  trespass  and  ejectment  aforesaid,  and  his  damages 
aforesaid,  by  the  jurors  'aforesaid,  in  form  aforesaid  assessed ;  and 

also 2.  to  plaintiff  at  his  request,  for  his  costs  and  charges 

aforesaid,  by  the  court  here  for  an  increase  adjudged,  which  said 
damages  in  the  whole  amount  to  ■  ■/.  And  let  the  said  defendant 
be  taken,  &c."  Where  the  ejectment  is  brought  on  several  de- 
mises, a  slight  alteration  of  the  languf^e  in  the  preceding  form 
will  be  necessary,  in  order  to  adiq)t  it  to  the  particular  case.  The 
court  will  make  every  possible  intendment  to  support  the  judgment. 
A  bare  possibility  of  title,  consistent  with  the  judgment,  will  be 
sufficient.  Hence,  where  in  the  declaration  two  demises  were 
alleged  for  the  same  term  (o),  both  as  to  conunencement  and  dura- 
tion, by  two  different  persons,  of  the  same  premises ;  and  the  judg- 
ment was,  ^^  that  the  j^laintiff  should  recover  his  terms ;  it  was 
objected  on  error,  that  it  was  impossible  the  plaintiff  could  have  a 
right  to  recover  tiie  two  terms,  according  to  the  words  of  the  de- 
claration ;  because  if  A.  demise  to  a  man  an  estate  for  forty  years, 
and  then  B.,  at  the  same  moment,  demise  the  same  estate  to  a  man 
for  forty  years,  it  is  impossible  both  can  have  a  riffht.  But  the  court 
overruled  the  objection,  observing,  that  it  might  be  in  rerum  naturd^ 
that  the  estate  might  have  belonged  to  two  joint  tenants,  who 
might  have  refused  to  concur  in  one  lease,  but  each  might  have 
made  a  lease  of  the  whole,  which  would  operate  as  a  lease  of  the 
moiety.  So  where  the  declaration  in  ejectment  contained  two 
demises  (p),  each  of  an  undivided  third  of  the  same  estate,  for  the 
same  term,  but  bv  different  lessors ;  and  the  judgment  was,  *'  that 
the  plaintiff  should  recover  his  said  terms^  It  was  objected,  on 
error,  that  the  judgment  being  for  the  recovery  of  two  undivided 
thirds,  (under  a  title,  explained  by  the  facts  disclosed  by  the  bill  of 
exceptions,  even  in  the  parts  stating  the  proof  for  the  defendant  in 
error,  to  be  only  for  one  undivided  third,  and  confessed  to  be  in 
(act  to  no  neater  extent,)  was  erroneous.  But  the  court  over- 
ruled the  objection,  observing,  that  this  did  not  come  before  the 
court  by  special  verdict,  but  by  bill  of  exceptions ;  consequently 
what  other  evidence  was  given,  besides  that  stated  in  the  bill,  did 
not  appear ;  that  it  did  appear  that  a  great  deal  of  other  evidence 
was  given,  and  for  any  thing  that  appeared,  there  might  be  a  title 
to  another  undivided  third  of  the  estate. 

Execution, — It  is  usual  for  the  plaintiff  to  indemnify  the  sheriff, 
and  then  the  sheriff  gives  the  plaintiff  execution  of  what  he  de- 
Co)  Morru  t.  Barry ,  Str.   1180  ;    1  (p)  Roe  y.  Power,  D.  P.  2  Bos.  &  Pal. 
Wil».  1,  S.  C.                                               N.  R.  1. 
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mauds.  If  the  plaintiff  take  out  execation  for  more  than  the 
recovery  warrants  (q),  the  court  wiU  interpose  in  a  summary  way, 
and  restore  the  tenant  to  the  possession  of  such  part  as  was  not 
recovered.  If  the  execution  be  for  twenty  acres  (r),  the  sheriff 
iaust  give  possession  of  twenty  acres,  according  to  the  estimation  of 
the  county  where  the  lands  lie.  When  a  person  has  obtained  leave 
to  defend  as  landlord,  and  does  not  attend  at  the  trial,  application 
must  be  made  to  the  court  for  leave  to  take  out  execution ;  but 
after  trial  and  verdict  against  landlord,  no  such  application  is  neces- 
sary (s).  It  is  at  the  dection  of  the  plaintiff  ^nbether  the  sheriff 
shflJl  return  the  writ  of  hab.  fac,  pes,  or  not  (t).  The  court  will 
not  oblige  the  sheriff  to  return  it,  except  at  the  instance  of  the 
plaintiff.  But  after  possession  has  been  given  under  the  writ  («), 
the  plaintiff  caimot  sue  out  another  writ,  although  he  is  disturbed 
by  tne  same  defendant,  and  though  the  sheriff  have  not  returned  the 
former  writ ;  for  analias  cannot  issue  after  a  writ  is  executed ;  if  it 
could,  the  plaintiff,  bv  omitting  to  call  on  the  sheriff  to  make  his 
return  to  me  writ,  might  retain  the  right  of  suing  out  a  new  habere 
facias  possessionem,  as  a  remedy  for  any  trespass  which  the  same 
tenant  might  commit  within  twenty  years  next  after  the  date  of  the 
judgment.  Formerly,  in  B.  R.,  but  not  in  C.  B.,  it  was  necessaiy 
to  lodge  a  precipe  with  the  officer  of  the  court,  before  a  writ  of 
habere  facias  possessionem  could  be  sued  out ;  now,  by  R.  O.  H.  T. 
2  Will.  IV.,  the  lodging  the  prtecipe  is  dispensed  with.  See 
Rule  76. 

Where  an  ejectment  was  brought  on  two  coimts  on  several 
demises,  and  a  verdict,  by  direction  of  the  judge,  was  found  for 
the  plaintiff  on  the  first,  and  for  the  defendant  on  the  other,  with 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  the 
second ;  and  the  plaintiff's  counsel  had  obtained  leave  to  issue  early 
execution  on  the  first  count,  and  possession  was  shortly  after  taken 
accordingly ;  it  was  holden,  that  as  leave  was  reserved,  the  early 
execution  on  the  first  count  did  not  form  any  objection  to  moving 
for  the  rule  to  enter  a  verdict  on  the  second.  l)oe  on  the  several 
demises  of  the  Governor  and  Company  of  the  Bank  of  England^ 
and  Gregory  v.  Chambers^  4  A.  &  £l.  410. 

Costs. — The  court  will  compel  the  real  defendant  to  pay  the 
costs  (rr),  although  he  is  not  a  party  to  the  record.  Where  three 
ejectments  were  brought  against  a  landlord  and  his  two  tenants, 
and  the  landlord  obtained  a  rule  for  the  consolidation  of  the  three 
actions,  and  that  the  ejectment  against  one  of  the  tenants  (a 


{q)  1  Burr.  629 ;  2  Burr.  2673 ;  Hoe      897. 
Smd  Y.  Dawttm,  C.  B.,  3  Wils.  49.  (/) 

(r)  1  Rol.  Rep.  420  ;  1  Rol.  Abr.  886,  («)  Doe  d.  Pate  ▼.  JBoe,  1  Taunt.  55. 


d.  Saul  Y.  Dawitm,  C.  B.,  3  Wile.  49.  (/)  Palm.  289. 

(H.)  pi.  4.  (x)  Doe  d,  Mattere  y.  Gray,  10  B.  & 


(«)  Doe  d,  Lucy  y.  Bennett,  4  B.  &  C.      C.  615. 
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ftaxp&r,)  should  abide  the  event  of  the  ejectment  against  the  other, 
and  that  action  was  tried,  and  the  lessor  of  the  plaintiff  obtained 
judgment,  and  took  possessicm  of  all  the  three  tenements,  the 
coort  (y)  compelled  the  landlord  to  pay  the  costs  of  that  ejectment. 


XIII.  Writ  of  Error. 


Bt  stat.  16  &  17  Car.  II.  c.  8,  s.  3,  it  is  enacted,  that  '*  No  ex- 
ecution shall  be  stayed  by  writ  of  error  upon  any  judmient  after 
verdict  in  ejectio  JirmtB^  unless  the  plaintiff  in  error  shall  become 
bound  in  such  reasonable  sum  as  the  court  of  error  shall  think  fit, 
to  pay  the  plaintiff  in  ejectment  all  such  costs,  damages,  and  sums 
of  money,  as  shall  be  awarded  upon,  or  after  such  judgment  affirmed, 
discontinuance  or  nonsuit  had.'  The  practice  as  to  the  amount  of 
the  recognizance  varied  in  the  different  courts  (2) ;  but  now,  by 
R.  G.  H.  T.  2  Win.  IV.  No.  27,  the  recognizance  of  bail  in  error 
shall  be  taken  in  double  the  yearly  value  and  double  the  costs. 
Although  the  words  of  the  statute  seem  to  require  a  recognizance 

S'  the  plaintiff  in  error  himself  (a)  ^  yet  it  has  been  holden,  that 
e  intention  of  the  legislature  will  be  satisfied  by  plaintiff  in  error 
TOocuring  responsible  persons  to  enter  into  the  obligation  required. 
The  plaintiff  m  error  is  not  bound  to  give  the  defen&nt  in  error  no- 
tice of  his  entering  into  the  recognizance  (&).  By  another  clause  (c) 
of  the  same  statute,  ''  in  case  of  affirmance,  discontinuance,  or  non- 
suit, the  courts  are  to  issue  a  writ  to  inquire  as  well  of  the  mesne 
profits,  as  of  the  damages,  by  any  waste  committed,  after  the  first 
judgment ;  and  are  thereupon  to  give  judgment ;  and  award  execu- 
tion for  the  same,  and  also  for  costs  of  suit."  Under  1  Geo.  IV. 
c.  87,  8.  3,  defendant  must  give  two  additional  sureties  on  bringing 
writ  of  error  (d). 


XIV.  In  what  Cases  a  Court  of  Equity  will  restrain  the  Party 
from  bringing  further  Ejectments^  by  granting  a  perpetual 
Injunction* 

WfiBKB  several  verdicts  had  been  obtained  in  ejectment  upon 
the  same  title,  to  the  satisfaction  of  the  court,  a  perpetual  injunction 


Of)  TknutmU  t.  Skmtcn,  10  B.  H  C.  427. 
110.  (c)  Sect.  4. 

[m)  8  East,  298 ;  7  Taimt.  427.  {d)  Roe  d,  Dwrani  t.  Uocrtf  7  Bingh. 

f«)  Keime  r.  JMardom,  8  East,  298.  124. 
>)  Doe  d.  Webb  t.  Gomuby,  7  Taunt. 

TOL.  II.  O 
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was  granted,  in  the  case  of  Earl  of  Bath^  Infant^  and  otherSy  v. 
Sherwin  and  others^  D.  P.,  17th  January,  1709  (e),  reversing  the 
decree  of  Lord  Chancellor  Cowper.  N.  Lord  Cowver  and  Lord 
Sommers  were  present  in  the  House  of  Lords  when  tnis  decree  was 
reversed.  After  this  reversal  of  Lord  Cawper's  decree,  it  was 
usual  to  grant  perpetual  injunctions  under  the  like  drcumstances, 
as  was  said  by  Baron  Price^  in  the  case  of  Barefoot  v.  Fry,  in  the 
Court  of  Exchequer.  The  case  of  Barefoot  v.  Fry  (f)  was  de- 
termined by  JEyre,  C.  B.,  and  Price,,  Page,  and  Gilbert^  Barons,  on 
the  20th  of  February,  1723,  in  SerjeantVInn  Hall,  on  a  bill  filed 
for  a  perpetual  injunction  to  restrain  defendant,  Fry,  from  any 
further  proceeding  in  ejectment,  and  to  quiet  plaintiff  in  his  pos- 
session. The  defendant,  having  brought  five  ejectments,  had  been 
nonsuited  upon  full  evidence  in  three,  and  verdicts  found  for  the 
lessor  of  the  plaintiff  in  the  other  two.  A  perpetual  injunction  was 
granted,  although  it  was  said  by  Mr.  Ward  (defendant's  counsel), 
that  courts  of  equity  did  not  decree  perpetual  injunctions  upon 
ejectments,  and  only  upon  an  issue  directed.  Eyre^  C.  B.,  observed, 
that  real  actions  could  not  be  brought  twice  for  the  same  thing,  but 
now  ejectments  having  been  introduced  in  the  place  of  real  ac- 
tions, a  party  might  brmg  as  many  ejectments  as  he  should  think 
fit ;  and  this  was  a  reason  why  courts  of  equity  should  settle  and 
^uiet  the  rights  of  parties.  In  Calvert  and  another  v.  Saunders^ 
in  1739,  West^s  Cases  Temp.  Hardwicke,  p.  693,  a  perpetual 
injunction  was  decreed  against  plainti£k,  to  recover,  in  ejectment, 
possession  of  premises,  we  right  to  which  had  been  established 
arainst  them  upon  a  trial  at  bar,  and  upon  a  decree  for  ^ving 
effect  to  the  verdict.  In  Harwood  v.  Rolph^  after  three  verdicts  in 
ejectment,  another  ejectment  was  brought,  in  1772,  upon  which  a 
«)ecial  verdict  was  found  and  argued  in  C.  B.,  in  Easter  and  Trinity 
Terms,  1773 ;  and  in  Hil.  T.  1774,  judgment  wasjnven  for  the 
lessor  of  the  plaintiff  (3  Wils.  497 ;  2  Bl.  937,  S.  O) ;  and  upon 
error  brought  in  the  Court  of  Kinff'^s  Bench,  the  cause  was  argued 
there  in  Trinity  and  Michaelmas  Terms,  1774,  and  the  judgment  of 
the  Court  of  C.  B.  was  reversed  f see  Cowp.  87) ;  whereupon  the 
lessors  of  the  plaintiff  brought  a  wnt  of  error  in  parliament,  and  on 
the  9th  May,  1775,  the  judgment  of  the  Court  of  B.  R.  was 
a£Brmed.  Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
made  for  a  perpetual  injunction,  to  restrain  defendants  from  any 
further  proceeding  in  ejectment,  which  was  finally  heard  before 
Lord  Bathwrst^  Ch.,  assisted  by  Sir  Thomas  Sewelly  M.  R.,  on  the 
13th  June,  1776,  when  an  order  was  made  for  a  perpetual  in- 
junction. 

(«)  This  case  was  recognised  in  Leigk»      Joumak  H.  of  Lords,  vol.  21,  fo.  455. 
ton  ▼.  Leiffhton,  Str.  404,  affirmed  D.  P.  (/)  Bimb.  158,  pL  228. 

3rd  March,  1720 ;  2  Bro.   P.  C.  217 ; 


EJECTMENT.  765 


XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

Although  the  judgment  in  ejectment  is  for  the  recovery  of  damages, 
as  well  as  of  the  term^  yet,  from  the  nature  of  the  declaration  in  that 
action,  such  damages  are  necessarily  confined  to  a  compensation  for 
the  injury  sustained  by  the  ejectment,  which  being  fictitious,  the 
damages  must  of  course  be  nominal.  For  the  real  mjury  sustained 
by  the  plaintiff,  viz.  the  perception  of  the  mesne  profits  by  the 
tenant  in  possession,  the  law  has  provided  another  remedy,  namely, 
by  an  action  of  trespass,  vi  et  armis^  which  may  be  brought  by  the 
lessor  of  the  plaintiff  in  ejectment,  either  in  ms  own  name,  or  in 
the  name  of  the  fictitious  lessee  (49),  against  the  person  in  actual 
possession  and  trespassing;  and  in  which  the  plaintiff  may  declare, 
not  only  for  the  loss  of  the  mesne  profits,  but  also  for  the  costs*  of 
the  ejectment,  where  the  case  requires  it,  as  after  judgment  in 
ejectment  by  default  against  the  casual  ejector.  This  action  is  local 
in  its  nature,  and  must  be  brought  in  the  county  where  the  lands 
lie.  It  was  formerly  doubted,  whether  an  action  for  mesne  profits 
could  be  brought,  in  the  name  of  the  fictitious  lessee  or  nominal 
plaintiff  in  ejectment,  after  a  judgment  by  default  against  the  casual 
ejector :  but  in  the  case  of  Aslin  v.  Parkin^  2  Burr.  666 ;  Barnes, 
472, 4<to  edit.  S.  C,  it  was  determined  that  it  miffht  be  so  brought, 
as  well  as  after  a  judgment  upon  a  verdict,  against  the  tenant  in 
possession.  The  action  for  mesne  profits  may  be  brought  by  one 
tenant  in  common,  who  has  recovered  in  an  action  of  ejectment  by 
deCeuilt,  against  his  companion  (y).  By  stat.  1  Geo.  IV*  c.  87,  s.  2, 
it  is  enacted,  that  *^  wherever  hereafl;er  it  shall  appear  on  the  trial  of 
any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial, 
the  plaintiff  shall  not  be  nonsuited  for  the  default  of  the  defendant's 
appearance  or  of  confession  of  lease,  entry,  and  ouster ;  but  the 
production  of  the  consent  rule  and  undertaking  of  the  defendant 
shall,  in  such  cases,  be  sufficient  evidence  of  lease,  entry,  and  ouster ; 
and  the  judge  before  whom  such  cause  shall  come  on  to  be  tried 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not, 
permit  the  plaintiff,  on  the  trial,  after  proof  of  his  right  to  recover 
possession  of  the  whole  or  of  any  part  of  the  premises  mentioned 

(si)  Ooodiith  t.  Tmbt,  3  WUs.  118. 


(49)  Where  the  action  is  brought  in  the  name  of  the  fictitious  lessee, 
the  court  will,  upon  application,  stay  the  proceedings,  until  security  is 
given  for  answering  the  costs.     Bull.  N.  P.  89. 

o  2 
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in  the  declaration,  to  go  into  evidence  of  the  mesne  profits  thereof, 
which  shall  or  might  have  accrued  from  the  day  of  the  expiration 
or  determination  of  the  tenant'^s  interest  in  the  same,  down  to  the 
time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day  to 
be  specially  mentioned  therein :  and  the  juiy,  on  the  trial,  finding 
for  the  plaintiff,  shall,  in  such  case,  give  their  verdict  upon  the 
whole  matter,  both  as  to  the  recovery  of  the  whole  or  any  part  of 
the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid 
for  such  mesne  profits:  provided  that  nothing  hereinbefore  con- 
tained shall  be  construed  to  bar  any  such  landlord  from  bringinjz  an 
action  of  trespass  for  the  mesne  profits,  which  shall  accrue  from 
the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of  deli- 
very of  possession  of  the  premises  recovered  in  the  ejectment,"*' 

Evidence. — ^The  evidence  necessary  to  support  this  action,  (after 
judgment,  upon  a  verdict  of  ejectment  against  the  tenant  in  posr- 
session,  who  has  appeared  and  confessed  lease,  entry,  and  ouster,) 
is  as  follows :  an  examined  copy  of  the  judgment  in  ejectment,  and 
of  the  rule  of  court  to  confess  lease,  entry,  and  ouster  (50),  proof 
of  the  length  of  time  during  which  the  defendant  has  occupied,  and 
of  the  value  of  the  mesne  profits,  and  of  the  costs  of  executing  the 
vrrit  of  possession. 

Where  the  judgment  in  ejectment  has  been  by  default  against 
the  casual  ejector,  and  so  no  rule  for  the  confession  of  lease,  entry, 
and  ouster,  the  plaintiff,  in  the  action  for  mesne  profits,  ought  to 
be  prepared  with  an  examined  copy,  not  only  of  the  judgment,  but 
of  the  writ  of  possession  also ;  and  the  return  of  execution  thereon, 
and  proof  of  the  costs  in  the  ejectment,  and  in  executing  the  writ 
of  possession :  proof  of  the  value  of  the  mesne  profits  will  be  re- 
quired in  this  case  as  in  the  former.     The  judgment  in  ejectment 


(50)  ^'  Where  the  judgment  is  had  against  the  tenant  in  possession, 
and  the  action  of  trespass  brought  against  him,  it  seems  sufficient  to  pro- 
duce the  judgment  without  proving  the  writ  of  possession  executed, 
because,  by  entering  into  the  rule  to  confess,  the  defendant  is  estopped 
both  as  to  the  lessor  and  the  lessee,  so  that  either  may  maintain  trespass 
without  proving  an  actual  entry ;  but  where  the  judgment  is  had  against 
the  casual  ejector^  and  so  no  rule  entered  into,  the  lessor  shall  not  main- 
tain trespass  without  an  actual  entry,  and  therefore 'ought  to  prove  the 
writ  of  possession  executed."  Thorp  v.  Fry,  coram  BlencotoCy  J.,  11  Will. 
III.  MSS.  Bull.  N.  P.  87  ;  Northeron  v.  Bowler,  at  Exon  Ass. ;  Button 
V.  Box,  coram  Abney,  J.,  Oxford  Summ.  Ass.  1742,  S.  P.  Notwith- 
standing the  distinction  taken  in  the  preceding  case,  it  may  be  prudent, 
in  general,  to  be  prepared  with  an  examined  copy  of  the  writ  of  posses- 
sion and  return  of  execution.  But  N.  If  the  plaintiff  has  been  let  into 
possession  by  the  defendant,  that  will  supersede  the  necessity  of  proving 
that  the  writ  of  possession  has  been  executed.  Per  Ellenhorough,  C.  J., 
in  Calvert  v.  Horsfall,  4  Esp.  N.  P.  C.  167. 
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wHl  be  oonclusive  evidence  against  the  tenant  in  possession  of  the 
plaintiff's  title,  from  the  day  of  demise  laid  in  the  declaration  in 
ejectment ;  consequently,  in  the  action  for  mesne  profits,  it  is  not 
necessary  for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 
where  he  seeks  to  recover  property  antecedent  to  the  day  of  the 
demise,  or  brings  his  action  against  a  precedent  occupier  (A)  (51). 
But  in  order  to  render  the  judgment. by  default  conclusive  evidence 
of  the  title,  it  must  be  pleaded  as  an  estoppel  (t) ;  for  a  judgment  is 
in  no  case  conclusive  unless  pleaded  by  way  of  estoppel  (A).  If  the 
plaintiff  declares  against  the  defendant  for  having  taken  the  mesne 
jNTofits  for  a  longer  period  of  time  than  six  years,  before  action 
brought,  the  defendant  may  plead  the  statute  of  limitations;  viz. 
not  guilty  within  six  vears  before  the  commencement  of  the  suit, 
and  thereby  protect  himself  from  all  but  six  years.  This  action 
being  for  the  recovery  of  damages  (Q,  which  are  uncertain,  the  bank- 
ruptcy of  the  defendant  cannot  be  pleaded  in  bar ;  and  on  the  same 
pnnciple,  a  plea  of  discharge  under  an  insolvent  debtors  act  is  no 
bar  (in).  A  judgment,  recovered  in  ejectment  against  the  wife  (n), 
cannot  be  given  in  evidence  in  an  action  against  the  husband  and 
wife,  for  the  mesne  profits ;  because  the  husband  was  no  party  to  that 
suit.  So  a  recovery  in  ejectment  against  a  former  tenant  in  posses- 
sion is  not  (p)  producible  in  evidence,  against  a  person  who  is  after- 
wards found  in  possession,  without  proving  that  he  came  in  under 
the  defendant  in  ejectment,  so  as  to  make  him  a  privy  to  the  judg- 
ment in  ejectment ;  the  rule  of  law  being,  that  judgments  bind  only 
parties  and  privies,  and  as  to  strangers  are  considered  as  res  inter 
alios  actoB  and  consequently  not  producible  against  them.  If  there 
be  two  counts,  and  the  defendant  pleads  to  the  first,  Not  Guilty, 
and  on  the  last  suffers  judgment  by  default,  the  defendant  will  be 
entitled  to  a  verdict  on  the  first  count,  if  plaintiff  cannot  prove  that 
defendant  had  conunitted  another  and  a  different  act  of  trespass 
from  that  confessed  by  the  defendant.  Trespass  for  mesne  profits. 
The  declaration  contained  two  counts;  the  first  of  which  stated  the 
entry  and  expulsion  on  the  25th  of  March,  1794 ;  and  the  last 
stated  the  entry  and  expulsion  on  the  3rd  of  June,  1797.  To  the 
first  count  the  defendant  pleaded.  Not  Guilty,  and  on  the  last  he 
suffered  judgment  to  go  by  default.  The  venire  was  awarded  as 
well  to  try  the  issue  joined  on  the  first  coimt  as  to  assess  damages 
on  the  last.    At  the  trial  the  plaintiff  proved  one  act  of  trespass 

(A)  Deeotta  ▼.  AtkUu,  BuU.  N.  P.  87.  (0  GoodiiiU  ▼.  North,  Doug.  583. 

(0  Doe  ▼.  Huddart,  2  Cr.  M.  &  R.  (m)  Lloyd  t.  Peell,  3  fi.  &  A.  407. 

316.  (n)  Detm  y.  White  and  Wife,  7  T.  R. 

(k)  Per  Parke,  B.,  Doe  ▼.  Seaton,  2  112. 
Cr.  M.  &  R.  732,  and  ante,  p.  746.  (o)  Doe  y.  Harvey,  8  Bingh.  242. 


(51)  In  these  cases  the  action  should  be  brought  in  the  name  of  the 
lessor  of  the  plaintiff. 
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only,  which  was  covered  by  the  last  count :  it  was  holden  (p),  that 
a  verdict  should  be  entered  up  for  the  defendant  on  the  first,  and 
damages  assessed  on  the  last.  The  phtintiff  brought  ejectment  in 
C.  B.,  judgment  was  given  for  defendant ;  that  Judgment  was  after^ 
wards  reversed  on  error  in  B.  R.  The  plaintiff  aftorwards  brought 
trespass  for  mesne  profits  in  B.  R.,  and  claimed  to  recover,  by  way 
of  damages,  the  costs  in  error.  It  was  holden  (9^),  that  he  was 
entitled  to  recover  those  costs  as  part  of  the  damage  sustained,  and 
that  the  jury  might  consider  the  costs  between  attorney  and  client 
as  the  measure  of  the  damage. 

On  the  subject  of  costs  see  stat.  S  &  4  Vict.  c.  24,  ante,  p. 
37  (52). 

(p)  Concert  y.  Hlci$,  7  T.  R.  727.  (9)  Nowea  t.  Romke,  7  B.  &  C.  404. 


(52)  As  to  cases  wherein  verdicts  have  been  returned  before  the  passing 
of  this  act,  see  stat.  4  &  5  Vict.  c.  28. 
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I.  Of  Bona  Notabilia. 

By  the  92nd  canon  (1),  '*  If  a  testator  or  intestate  dies  in  one 
diocese,  and  has,  at  the  time  of  his  death,  goods  or  good  debts  to 


(1)  This  and  the  following  will  be  found  among  the  canons  made  by  the 
clergy  in  a  convocation  holden  in  the  first  year  of  the  reign  of  King 
James  the  First,  A.  D.  1603.  They  received  tlie  royal  assent,  hut  were 
not  confirmed  by  parliament.  And  on  this  ground  it  was  holden,  in  Mid" 
dleton  y.  Croft,  Str.  1056,  that  the  canons  of  1603  did  not  proprio 
vigore  bind  the  laity.  **  I  say  proprio  vigore,  by  their  own  force  and 
authority ;  for  there  are  many  provisions  contained  in  these  canons,  which 
are  declaratory  of  the  ancient  usage  and  law  of  the  Church  of  England 
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the  value  of  £5,  in  any  other  diocese  or  peculiar  jurisdiction, 
within  the  same  province,  the  probate  of  the  will,  or  granting  letters 
of  administration,  belongs  to  the  Prerogative  Court  of  the  arch- 
bishop of  that  province ;  and  every  probate  or  administration  not  so 
granted,  is  declared  void ;  with  thjs  proviso,  that  if  any  man  die 
in  itinere^  the  goods  he  has  about  him  at  the  time  shall  not  cause 
his  will  or  administration  to  be  liable  to  the  Prerogative  Court.^ 

The  principle  appears  to  be,  that  the  goods  of  a  partv  who  dies 
in  itinere^  are  supposed  to  be,  for  the  purposes  of  the  jurisdiction 
of  the  ordinary,  in  the  place  where  he  is  dcHniciled,  notwithstanding 
his  personal  absence.  A  person  whose  domicile  and  property  were 
in  the  diocese  of  Gloucester,  was  proceeding  on  temporary  business 
to  Bristol,  and  met  with  an  accident,  in  consequence  of  which  he 
was  taken  to  the  Bristol  Infirmary,  which  is  in  the  diocese  of 
Bristol,  and  within  a  few  days  after  died.  Probate  of  his  will 
having  been  granted  by  the  Bishop  of  Gloucester,  it  was  holden 
regul^;  for  the  testator  had  died  in  itinere.  Doe  d.  Allen  v. 
Ovensy  2  B.  &  Ad.  423. 

By  the  93rd  canon,  ''  goods  in  different  dioceses,  unless  of  the 
value  of  £5f  shall  not  be  accounted  bona  notahilicT  (2)  ;  with  this 
proviso,  ^'  that  this  shall  not  prejudice  those  dioceses,  where,  by 
custom  or  composition,  bona  notabilia  are  rated  at  a  greater  sum. 
Where  there  are  bona  notabilia  (a)  in  one  diocese  of  Canterbury 
and  one  of  York,  the  bishop  of  each  diocese  must  grant  an  admi- 
nistration. Where  in  two  dioceses  of  Canterbury  (J),  and  two  of 
York,  there  must  be  two  prerogative  administrations.  It  appears 
from  the  92nd  canon,  before  stated,  that  if  an  ordinary  of  a  diocese 
commits  administration,  when  the  party  has  bona  notabilia  in 
different  dioceses  within  the  same  province  (c),  such  administration 
is  merely  void;  and  it  was  so  decided  accordmg  to  Moor,  145,  in 
19  Eliz.  (3). 

(a)  BvrHwi  y.  Bmey^  Salk.  39.  (c)  See  Stoken  ▼.  Bo/e,  5  B.  &  C.  491, 

(5)  Per  Cur,  ib.  and  post ^  773. 


received  and  allowed  here,  which  in  that  respect  and  by  virtue  of  such 
ancient  allowance  will  bind  the  laity,  but  that  is  an  obligation  antecedent 
to,  and  not  arising  from,  this  body  of  canons  f  per  Lord  Harduncke, 
delivering  judgment.  See  judgment,  very  fully  reported,  and  probably 
from  a  MS.  of  the  Chief  Justice,  Lord  Hardwicke,  2  Atk.  653. 

(2)  ''  It  seems  that  this  canon  has  changed  the  law,  if  that  were  other- 
wise before,  inasmuch  as  the  granting  administration  belongs  to  the  eccle- 
siastical law,  and  our  law  only  takes  notice  of  their  law  in  this;  and 
therefore  they  may  alter  it  at  their  pleasure."  1  Rolle's  Abr.  909,  Exe- 
cutors, (1)  pi.  5.     But  see  the  preceding  note. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moor ;  but  there  is  a 
case  in  2  Leon.  155,  by  the  name  of  Dunne's  case,  of  this  year,  and  on  this 
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But  where  A.  (d)  had  goods  only  in  one  inferior  diocese,  and  the 
metropolitan  of  the  same  province,  pretending  that  he  had  bona 
notabUia  in  several  dioceses,  granted  administration;  it  was  ad- 
judged, that  the  administration  was  only  voidable  by  sentence,  and 
the  reason  assigned  for  this  in  6  Rep.  29,  b.  (where  this  case  is 
cited)  is,  that  the  metropolitan  has  jurisdiction  over  all  the  dioceses 
within  his  province.  Goods  of  the  value  of  ^6  in  one  diocese  (e), 
and  alease  for  years  of  the  same  value  in  another  diocese  of  the  same 
province,  though  a  chattel  real,  make  bona  notabUiaf  and  require  a 
prerogative  administration.  Judgments  are  bona  noUMHa  at  the 
place  where  they  are  recorded  (/).  Debts  by  specialty  are  bona 
notabilia,  not  at  the  place  where  the  securities  were  made  (y),  nor 
where  the  testator  or  intestate  died  (A),  but  at  the  place  where  the 
securities  are  at  the  death  of  the  testator  or  intestate.  Hence  if 
a  man  becomes  bound  in  an  obligation  in  London  (i),  and  dies 


(<Q  Veere  ▼.  Jeofferiett  Moor,  145 ;  Ned' 
kmn'9  case,  5  Rep.  135,  a.,  S.  P.,  agreed ; 
Lymm»  ▼.  Barrow,  2  Bingh.  N.C .  486. 

(«)  1  Rol.  Abr.  909,  (H)  pL  1. 

\f)  Adam»  y.  Savage^  Lord  Raym. 
855,  agreed  in  Gold  ▼.  Strode^  Garth. 
149 ;  Boon  ▼.  Hayman,  E.  6  Geo.  II. 
B.  R.,  MSS.  i  S.  P.  Anom.  8  Mod.  244. 

(jl)  lAon  T.  Hoifon,  p09t. 


ii 


fA)  ByroH  y.  Byron^  Cro.  EUi.  (472). 

\{)  Iaom  y.  DodaoH,  a4jadged  in  an 
action  brought  by  administrator  in  Lon- 
don,  supposing  tbe  obligation  to  be  there 
made,  and  showed  the  administration  to 
be  granted  by  fiiahop  of  Exeter ;  and  on 
demurrer  to  declaration,  judgment  for 
plaintiff.  Affirmed  on  error,  M.  15  Car., 
1  Rol.  Abr.  908,  (6)  pi.  4. 


point ;  from  which  it  appears  that  the  court  were  divided  in  opinion.  But 
Sir  Edward  Coke^  in  5  Rep.  30,  a.,  lays  down  the  position  agreeably 
with  the  decision  mentioned  m  Moor;  and  Holty  C.  J.,  in  Blackborough 
V.  Davisy  Salk.  38 ;  IP.  Wms.  43,  jSi.  C,  speaking  of  an  administration 
granted  to  a  wrong  person,  says, ''  It  is  not  void,  as  where  administration 
is  granted  in  a  wrong  diocese^  but  only  voidable."  So  Westony  Baron, 
in  Ball.  N.  P.  141,  '*  Where  administration  is  granted  in  a  wrong  diocese, 
it  is  void :  where  to  a  wrong  person,  voidable."  So  per  Lord  Macclesjield, 
Ch.,  in  CW^er'f  case,  1  P.  Wms.  767, 768,  (where  a  question  arose  upon 
the  validity  of  dL  probate  granted  by  the  archdeacon  of  Surrey,  the  testator 
having  died  possessed  of  bona  notabUia  in  two  dioceses  within  the  province 
of  Canterbury,)  **  if  this  had  been  an  administration  granted  by  tjie  arch- 
deacon or  ordinary,  where  there  were  bona  notabilia  in  divers  dioceses,  the 
administration  had  been  merely  void :  for  the  administrator  receives  his  right 
entirely  from  the  administration ;  but  the  right  of  the  executor  is  derived 
from  the  will,  and  not  the  probate,  as  appears  from  an  executor's  having 
power  to  release  or  assign  any  part  of  the  personal  estate  before  probate ; 
and  a  defendant  at  law  cannot  plead  to  any  action  brought  by  an  executor, 
that  the  plaintiff  has  not  proved  the  will,  though  it  is  true  he  may  demur, 
if  the  plaintiff  does  not  in  his  declaration  show  the  probate."  Probate  in 
the  Court  of  the  Archdeacon  of  Sudbury,  to  whom  the  bishop  granted  full 
power  to  prove  the  wills  of  all  persons  deceased  within  the  archdeaconry, 
was  held  good,  the  testator  having  died  within  the  archdeaconry ;  although 
he  was  possessed  of  a  term  of  years  in  lands  lying  within  another  arch- 
deaconry in  the  same  diocese.     Rex  v.  Yonge,  5  M.  &  S.  119. 
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intestate  in  Devon,  and  there  had  the  obh'eation  at  the  time  of  his 
death,  administration  ought  to  be  granted  by  the  Bishop  of  Exon, 
where  the  obligation  was  at  his  death,  and  not  by  the  Bishop  of 
London,  where  the  obligation  was  made:  for  the  debt  shaJl  be 
accomited  goods  as  to  the  granting  the  administration,  where  the 
deed  was  at  his  death,  and  not  where  it  was  made.  So  in  covenant 
on  a  policy  of  insurance  under  seal,  whereby  three  of  the  directors 
of  the  insurance  company  did  order,  direct,  and  appoint,  that,  if 
T.  S.,  the  insured,  should  die,  &c.,  the  capital,  stock,  and  funds  of 
the  company  should  stand  charged  and  be  liable  to  pay  to  the  ex- 
ecutors, administrators,  and  assigns  of  the  said  T.  S.,  within  three 
calendar  months  after  his  decease  should  be  certified,  the  sum  of 
£500,  The  insured  died  in  the  diocese  of  Exeter,  and  the  policy 
was  in  that  diocese  at  the  time  of  his  death ;  it  was  holden  (A),  that 
a  probate  from  the  Diocesan  Court  of  Exeter  was  sufficient  to  enable 
the  executors  to  recover  on  the  policy,  though  the  defendants  re- 
sided, and  aU  the  stock  and  funds  of  the  company  were  situate,  in 
the  diocese  of  London.  But  simple  contract  debts,  as  debts  due 
on  biUs  of  exchange  (Q,  &c.,  follow  the  person  of  the  debtor,  and  the 
will  must  be  proved,  or  administration  granted,  in  that  place  where 
the  debtor  resided  at  the  time  of  the  death  of  the  testator  or 
intestate.  From  the  case  of  Scarth  v.  Bishop  of  London  (m),  it 
appears  that  stock  in  the  public  funds  is  bofia  notabilia  within  the 
diocese  of  London.  In  indebitatus  assumpsit  by  an  adminis- 
trator (n),  for  goods  sold  and  delivered  by  the  intestate,  on  an 
administration  committed  by  the  archdeacon  of  Berkshire,  the 
defendant  pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the 
death  of  the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of 
Oxford,  which  was  within  the  diocese  of  Oxford,  and  that  the  arch- 
deaconry and  whole  county  of  Berks  were  within  the  diocese  of 
Salisbury.  On  special  demurrer,  because  it  did  not  appear  that  the 
defendant  was  not  an  inhabitant  within  the  diocese  of  Salisbury, 
the  court  overruled  the  demurrer,  and  adjudged  the  plea  to  be 
good  (4).    In  debt  by  an  administrator  (o),  it  appeared  that  the 


(ir)  Chimey  ▼.  RawHnt,  2  M.  &  W.  87.  (m)  1  Hagg.  Ecc.  R.  625. 

e  Hutkwaite  ▼.  Phaire,  1  M.  &  Gr.  159.  (n)  HUliard  ▼.  Cow,  Salk.  37. 

(/)  Yeonum»y.Bradahaw,Cni^.^7Z,A.  (o)  QriffUk  t.  OriffUh,  Say.  R.  83. 


(4)  There  is  evidently  a  mistake  in  Salkeld's  report  of  this  case* ;  the 
pleadings  are  stated  in  the  text  as  they  appeared  on  the  record,  a  copy  of 
which  will  be  found  at  the  end  of  Salkeld's  Reports,  p.  747.  See  also 
this  case  ex  relatione  M'ri  Jacob,  Ld.  Raym.  562,  where  it  is  said,  that 
Northey  took  exception  to  the  plea,  because  the  defendant  did  not  traverse 
his  residence  in  Berks  within  the  peculiar.  Holt,  G.  J.  '*  If  the  debtor 
has  two  houses,  in  several  dioceses,  and  at  the  time  of  the  death  of  the 

*  See  Griffith  v.  Grifithf  Say.  R.  83,  where  this  miatake  ia  notioed  by  Lee,  C.  J. 
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letters  of  administration  were  granted  by  the  Bishop  of  Bristol. 
Plea,  that  the  plaintiff's  intestate  died  on  the  high  sea,  out  of  the 
jurisdiction  of  the  Bishop  of  Bristol,  and  that  therefore  the  letters 
of  administration  were  void.  On  demurrer,  it  was  holden,  that  the 
letters  of  administration  were  good ;  for  the  right  of  granting  them 
is  not  founded  upon  the  dying  of  an  intestate  within  a  diocese,  but 
upon  his  leaving  goods  therein.  It  has  been  holden  (p),  that  where 
a  party  dies  out  of  any  province,  having  bona  notabilia  in  one  of  its 
dioceses  exclusively,  the  Prerogative  and  Diocesan  Courts  have  con- 
current jurisdiction.  If  one  take  administration  to  a  person  who 
was  ^elo  de  se^  and  receive  effects  under  it,  he  shall  be  liable  to 
creditors  (9),  though,  by  law,  the  effects  belong  to  the  king.  Admi- 
nistration was  granted  in  Bengal  to  B.  as  attorney  to  A.,  a  creditor 
in  Bengal,  and  he  receives  money  under  that.  Afterwards  C. 
obtains  administration  in  England, — ^A.  sues  B.  for  money  had  and 
received  to  his  use ;  and  it  was  holden  (r),  that  he  was  entitled  to 
recover. 

In  assumpsit  by  an  administratrix  upon  a  promissory  note,  riven 
to  her  intestate,  it  was  averred  in  the  declaration,  that  administrar 
tion  of  all  and  singular  the  goods  and  chattels  of  the  intestate  was 
duly  granted  by  the  Bishop  of  Chester.  Plea,  that  the  plaintiff 
never  had  been  nor  was  administratrix,  &c.;  and  issue  being  joined 
thereon,  letters  of  administration  granted  by  the  Bishop  of  C.  were 
there  produced  by  plaintiff;  but  it  was  also  proved  that  the  intes- 
tate at  the  time  of  his  death  had  bona  notabilia  in  another  diocese 
in  a  different  province,  and  no  evidence  was  given  as  to  the  resi- 
dence of  the  defendant  at  the  death  of  the  intestate ;  it  was 
holden  («),  1st,  that  the  letters  of  administration  were  not  void, 
inasmuch  as  the  other  diocese  in  which  the  intestate  had  bona 
notabilia  was  in  a  different  province ;  and,  secondly,  that  the  only 
question  raised  upon  the  issue  was,  whether  the  letters  of  adminis- 
tration were  duly  granted  by  the  Bishop  of  C,  and  that  it  was  no 
part  of  the  issue,  whether  the  defendant,  at  the  death  of  the  intes- 
tate, resided  within  the  diocese  of  C.  The  fact  of  his  residence 
elsewhere,  if  relied  upon,  ought  to  have  been  pleaded  specially. 
By  stat.  65  Geo.  III.  c.  184,  s.  87,  ^^  Persons  administenng  per- 
sonal estates,  without  obtaining  probate  or  letters  of  administeition 
within  six  calendar  months  after  the  death,  or  within  two  calendar 
months  after  termination  of  suit,  if  there  be  any,  which  shall  not  be 

(p)  Searth  ▼.   BUkop  qf  London^   1  (r)  Faningdon  v.  Clerk,  3  Doug.  124. 

Han;.  Eco.  R.  625.  («)  Stoket  t.  Bate,  5  B.  &  C.  491. 

{g)  MegU  ▼.  /oAjwoii,  2  Dong.  542. 


debtee  and  commission  of  administratiOD,  is  inhabitant  and  resident  at  one 
of  the  houses,  that  will  exclude  the  jurisdiction  of  the  ordinary  of  the  dio- 
cese, in  which  the  other  house  stooa."    Judgment  for  defendant. 
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ended  within  four  calendar  months  after  the  death,  shall  forfeit  the 
sum  of  <£^100,  and  10  per  cent,  on  the  duty." 


II.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Adminis- 
trator in  th£  JEstate  of  the  Deceased^  p.  774;  in  what  Cases 
it  is  transmissihlcy  p.  777 ;  and  where  an  Administration  de 
bonis  non  is  necessary,  p,  778. 

ExEGUTOBs  or  administrators  so  entirely  represent  the  personal 
estate  of  the  testator  or  intestate  (t)^  that  they  are  liable  to  the 
payment  of  all  debts,  covenants,  &c.  of  the  deceased,  as  far  as  the 
assets  which  have  come  to  their  hands  will  extend  to  pay  (5). 

The  executors  (u)  more  actually  represent  the  person  of  the 
testator,  then  the  heir  does  the  person  of  the  ancestor ;  for  if  a 
man  bind  himself,  his  executors  are  bound,  though  they  are  not 
named ;  but  the  heir  is  not  bound,  unless  he  be  es^ressly  named. 
Executors  may  release  (x),  or  take  a  release  (y),  before  probate  (6), 
if  they  prove  afterwards.  So  executors  may  commence  an  action 
before  probate  (z),  and  it  ia  sufficient  if  at  the  time  of  declaring 
they  produce  in  court  the  letters  testamentary  (7).     Each  executor 


(0  1  Inst.  209,  a,  b.  (y)    1    Rol.   Abr.    917,   (A)   pi.    1 ; 

(«)  lb,  292,  b.  Flowd.  281,  a.,  S.  P. 

(x)  lb.  209,  a.  {z)  1  Rol.  Abr.  297,  (A)  pi.  2. 


(5)  ''  It  is  a  maxim  and  principle,  that  an  executor,  where  no  default 
is  in  him,  shall  not  be  bound  to  pay  more  for  his  testator  than  his  goods 
amount  unto."     Went.  Off.  Exor.  c.  12. 

(6)  Before  probate^  and  before  any  seizure,  the  law  adjudges  the  pro- 
perty of  the  goods  of  the  testator  in  the  executors.  Hence  if  any  person 
takes  the  goods  of  the  testator  before  the  executors  have  seized  them,  the 
executors  shall  have  action  of  trespass*  or  replevin :  by  Walsh^  J.,  and 
Dyer,  C.  J.,  Plowd.  281,  a.  So  if  a  man  die  possessed  of  goods,  and  a 
stranger  takes  and  converts  them  to  bis  own  use,  and  afterwards  adminis- 
tration is  granted  to  J.  S. ;  J.  S.  may  maintain  trover  for  the  conversion 
before  administration  granted  to  him.     2  Rol.  Abr.  399,  (A)  pi.  1. 

(7)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court  of  equity, 
and  afterwards  proves  the  will,  sucn  subsequent  probate  makes  the  will 
good.  Per  Talbot,  Ch.,  3  P.  Wms.  351.  So  where  plaintiffs,  after  bill 
filed,  took  out  letters  of  administration,  and  charged  the  same  by  way  of 

•  2  Iiut.  398. 
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has  the  entire  control  of  the  personal  estate  of  the  testator,  and  may 
release  or  pay  a  debt,  or  transfer  any  part  of  the  testator^s  pro- 
perty, mthout  the  concurrence  of  the  other  execator  (a).  And 
it  seems,  that  the  same  rule  holds  with  respect  to  administra- 
tors (b)  (8). 

If  two  have  a  lease  for  years  as  executors,  and  one  sells  the 
whole,  this  shall  bind  the  other;  and  the  whole  shall  pass;  for 
each  had  the  entire  power  of  disposing  of  the  whole,  both  being 
possessed  in  the  right  of  the  testator  (c).  So  if  one  dispose  of  au 
the  goods  of  the*  testator  without  the  other  (d).  As  an  executor 
is  not  entitled  in  his  own  right,  but  in  outer  droit  (e),  to  the  pro^ 
perty  of  the  deceased,  the  ^oods  of  a  testator,  in  the  hands  of  his 
executor,  cannot  be  seized  m  execution  for  the  proper  debt  of  the 
executor  (f)  (9).    But  if  an  executrix  use  the  goods  of  her  testator 

(a)  Ftar  Sir  /.  Strange^  M.  R.,  2  Yes.  (d)  Dyer,  23,  b.,  in  marg. 

267.  U)  2  Inst.  236. 

{b)  WUUndY,  Fnm,  see  note  (8).  (/)  Parr  t.  Newnum,  4  T.  R.  621 ; 

(e)  Pamett  y.  Fenn,  1  Rol.  Abr.  924,  BuUer,  J.,  disaentiente. 
(O)  pi.  1 ;  Gonlfkb.  185,  S.  €. 


amendment  to  the  bill,  having  obtained  an  order  for  such  amendment,  it 
was  holden  good;  for  the  letters  of  administration,  when  granted,  relate 
to  the  time  of  the  death  of  the  intestate.  Humphreys  v.  Humphreygy  3 
P.  Wms.  351. 

(8)  In  Willand  v.  Fenn,  E.  11  Geo.  II.  B.  R.,  MSS.,  a  question 
arose,  whether  the  release  of  one  administrator  would  bind  his  com- 
panion? The  case  was  argued  in  E.  11  Geo.  II.,  when  the  court, 
entertaining  doubts,  directed  a  second  argument.  The  second  argument 
was  heard  Trin.  11  &  12  Geo.  IL,  when  Leej  C.  J.,  expressed  a  strong 
opinion  in  favour  of  the  affirmative,  observing,  that  it  was  extremely 
difficult  to  form  a  distinction  between  executors  and  administrators  upon 
any  reasonable  foundation;  and  that  although  it  had  not  ever  been 
determined  at  law,  that  the  administration  survived,  yet  having  been 
so  determined  in  equity,  in  Adams  v.  Buckland^  2  Vem.  514,  cit^  2  P. 
Wms.  121,  n. ;  and  by  Lord  Talbot  in  the  case  of  Hudson  ▼.  Hudson, 
Ca.  Temp.  Talbot,  127 ;  he  thought  those  authorities  were  so  strong,  that 
they  ought  not  to  be  departed  from.  The  other  judges  were  inclined  to 
the  same  opinion,  but  as  the  case  was  new,  and  of  general  consequence, 
they  ordered  it  to  be  argued  again.  According  to  Sir  J.  Strange ^M,  R., 
in  Jacomb  v.  Hanoood,  2  Ves.  267,  the  case  was  decided  in  the  affirma- 
tive after  the  third  argument ;  but  from  a  MS.  note  in  my  possession,  it 
appears  to  have  been  compromised  before  the  third  argument  took  place. 
In  Mr.  J.  Gundry's  MS.  note,  13  Gundr.  33,  a,  it  is  said  to  have  been 
adjudged  for  defendant ;  that  is,  that  the  release  of  one  administrator  did 
bind  his  companion.  Hudson  v.  Hudson,  before  Lord  Harduncke,  will  be 
found  in  1  Atk.  460,  and  in  West's  Reports  from  Lord  Hardwicke's  MSS. 
p.  155.  See  the  observations  of  Sir  J,  Nickol,  in  Warwick  ▼.  Qreville, 
1  PhilHm.  126;  Stanley  ▼.  Bemes,  1  Hagg.  Ecc.  R.  222. 

(^)  "  If  an  executor  become  bankrupt,  the  commissioners  cannot  seize 


776  EXECUTOR. 

as  her  own,  and  afterwards  many,  and  then  the  goods  are  treated 
as  the  goods  of  the  husband,  they  may  be  taken  in  execution  for 
the  husband's  debt  (g).  Executors  and  administrators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are  two  or 
more  executors  (A)  or  administrators  Ti),  and  one  or  more  of  them 
die,  the  administrati(Hi  of  the  estate  or  the  deceased  belongs  to  tiie 
survivor  or  survivors ;  and  it  seems,  that  an  action  may  be  brouffht 
by  a  surviving  administrator  without  procuring  a  new  grant  of  fet- 
ters of  administration  (A). 

Formerly,  where  testators,  by  their  wills,  appointed  executors 
without  making  express  disposition  of  the  residue  of  their  personal 
estate,  the  executors  became  by  law  entitled  to  the  whole  residue, 
and  courts  of  equity  to  a  certain  extent  followed  the  law ;  but  now, 
by  Stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  40,  executors  shall  be 
deemed  by  courts  of  equity  to  be  trustees  for  persons  entitled  under 
the  statute  of  distributions,  in  respect  of  residue  not  expressly  dis- 
posed of,  unless  it  shall  appear  by  will  or  codicil,  that  the  executor 
was  to  take  the  same  beneficially.  But  by  sect.  2,  it  is  provided, 
that  the  executor's  right  shall  not  be  affected  where  there  is  not 
any  person  entitled  to  the  residue. 

A  probate,  as  long  as  it  remains  unrepealed  (Of  cannot  be  im- 
peached in  the  temporal  courts.  Hence,  payment  of  money  to  an 
executor,  who  has  obtained  probate  of  a  forged  will,  is  a  discharge 
to  the  debtor  of  the  intestate ;  although  the  probate  be  afterwards 
declared  null,  and  administration  be  granted  to  the  intestate^s  next 
of  kin ;  for  the  law  wiU  not  compel  a  person  to  pay  a  sum  of  money 
a  second  time,  which  he  has  once  paid  under  the  sanction  of  a  court 
having  competent  jurisdiction  (10).  The  spiritual  court  has  not 
only  jurisdiction  over  wills,  but  exclusive  jurisdiction  (m) ;  and  they 
are  not  exceeding  that  jurisdiction,  when  they  order  the  will  to  be 

(ff)  Quiei  ▼.  Siainei,  1  Bos.  6i  PoL  268,  citei  Rastall,  560,  which  was  replevin 

293.  by  a  survinng  admimstrator,  but  no  judg- 

(A)  3  Atk.  510.  ment. 

(t)  Hudiom  Y.  BudtM,  Ca.  T.  lUb.  (t)  Allen  ▼.  Dundat,  3  T.  R.  125. 

127  ;  Adami  ▼.  Buckkmdt  2  yern.  514.  (m)  B^.  Law,  2  Ad.  &  Ell.  47. 

(k)  Per  Sir  /.  Strange,  M.  R.,  2  Yes. 


the  specific  effects  of  his  testator."    Per  Lord  Mansfield,  C.  J.,  3  Burr. 
1369. 

(10)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  due,  that 
the  plaintiff  is  a  trader,  and  has  committed  an  act  of  bankruptcy,  of  which 
the  defendant  had  notice,  no  cofnmission  having  issued  nor  proceedings 
had  for  that  purpose ;  for  though  voluntary  payments  under  such  circum- 
stances are  not  protected,  yet  payments  enforced  by  coercion  of  law  are 
valid  against  the  assignees,  in  case  any  commission  should  afterwards  be 
taken  out     Foster  v.  A  Hanson,  2  T.  R.  479. 
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brought  in.  In  an  action  of  indebitatus  assumpsit  (n),  brought  by 
the  plamtifi^  as  executor  of  J.  S.,  deceased,  for  money  due  to  the 
testator,  but  received  by  the  defendant,  after  the  testator's  death,  it 
appeared  in  evidence^  that  beforo  the  will  was  found,  administration 
had  been  granted,  and  that  the  administrator  had  made  a  warrant 
of  attorney  to  the  defendant  to  receive  the  money,  which  he  had 
done  accordingly,  and  had  paid  it  over  to  the  administrator  without 
notice  of  the  will.  Holt^  G.  J.,  was  of  opinion,  that  although  all 
acts  done  by  an  administrator,  where  there  is  a  will,  are  void,  and 
consequently  in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid  over  the 
money  without  notice  of  the  will,  was  not  liable  (11).  The  pro- 
perty of  a  deceased  person  (o)  vests  in  his  executor  from  the  time 
of  his  death ;  in  an  administrator  from  the  time  of  the  grant  of  the 
letters  of  administration.  Whero  A.  had  obtained  probate  of  a 
will,  by  which  he  was  appointed  executor,  and  after  notice  of  a  sub- 
sequent will,  sold  the  goods  of  the  testator :  it  was  holden,  that  the 
rightful  executor,  in  an  action  of  trover,  was  entitled  to  rocover  the 
fim  yalue  of  the  goods  sold,  and  that  A.  was  not  entitled,  in  miti- 
gation of  damages,  to  show  that  he  had  administered  the  assets  to 
that  amount.  For  some  purposes,  letters  of  administration  relate 
back  to  the  death  of  the  intestate;  thus,  an  administrator  may 
bring  trover  (p)  for  goods  of  the  intestate  taken  by  one  beforo 
the  grant  of  the  letters ;  so,  in  ejectment  (a),  the  demise  may 
be  laid  on  a  day  after  the  intestate's  death,  but  before  admi- 
nistration granted.  So  also,  if  one  (r)  sanctions  an  expensive 
funeral,  entered  by  a  relation  of  the  deceased,  and  afterwards  takes 
out  administration,  he  is  liable  in  the  capacity  of  administrator  for 
the  expenses.  But  where  a  landlord  is  entitled  to  a  term  of  years, 
and  dies  without  appointing  an  executor,  a  distress  for  rent  made 
after  his  deaUi  and  before  administration  granted  cannot  be  justi- 
fied («). 

In  what  Cases  the  Executor's  Interest  is  transmissible. — The 

(»)  PoMd  ▼.  Underwood,  per  Holt,  C.  Abr.  399,  tit.  Rdation  (A). 

J.,  London  Sittings,  M.  1705,  Ld.  Raym.  (q^  Ante,  p.  716. 

1210.  (r)  Lucy  ▼.  Wdirond,  3  Bingh.  N.  C. 

(o)  Woottey,  Executrix  qfWooUeyde'  841. 

etaeed,  agamti  Oath  tmd  another,  5  B.  («)  JTcfM  t.  Dee,  B.  R.  Ireland,  Al- 

9t  A.  744.  cock  &  Niq[rier,  496,  n. 

{p)  Idmg  T.  Hehh,  Style,  341 ;  2  Rol. 


(11)  Trevor^  C.  J.,  had  ruled  differently  in  Jacob  v.  Allen^  London 
Sittings,  M.  2  Ann.,  Salk.  27 :  but  see  Sadler  v.  Evans^  4  Burr.  1986; 
where  Lord  Matufieldj  C.  J.,  expressed  his  disapprobation  of  the  decision 
in  Jacob  v.  Allen,  and  recognized  Pond  v.  Underwood.  When  the  action 
for  money  had  and  received  shall  be  brought  against  the  principal,  and 
when  against  the  agent,  see  ante,  p.  84,  n.  (36). 
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intereBt  vested  in  B.,  the  sole  executor  named  in  the  wQl  of  A.,  is 
(if  B.  has  proved  (t)  the  will,)  transmissible  to  G.^  the  executor  of 
B.;  that  is,  the  executor  of  an  executor  having  proved  the  will  is 
the  executor  or  personal  repres^itative  of  the  first  testator  («). 
By  25  Edw.  III.  stat.  6^  c.  6,  ^^  Executors  of  executors  shall  have 
actions  of  debts,  accounts,  and  of  goods  carried  away  of  the  first 
testators ;  and  execution  of  the  statutes  merchants,  and  recog- 
nizances made  in  courts  of  record  to  first  testator,  in  the  same 
manner  as  the  first  testator  should  have  had  if  he  were  liviz^ :  and 
the  executors  of  executors  shaU  answer  to  others  for  as  much  as 
they  have  recovered  of  the  goods  of  the  first  testators,  as  the  first 
executors  should  do,  if  they  were  livin^.^  The  executor  of  the 
administrator  of  A.  is  not  the  personal  representative  of  A.  {x) ; 
for  the  administrator  of  A.  is  merely  the  officer  of  the  ordinary, 
in  whom  the  deceased  has  not  reposed  any  trust,  and,  therefore,  on 
the  death  of  such  administrator,  it  resulto  back  to  the  ordinary  to 
appoint  another.  Neither  is  the  administrator  of  the  executor  of 
A.,  the  personal  representative  of  A.  (y).  In  these  cases,  when 
the  course  of  representation  from  executor  to  executor  is  inter- 
rupted by  an  intestacy,  it  becomes  necessary  that  the  ordinary 
should  grant  a  new  administration  of  the  goods  of  the  deceased, 
not  administered  by  the  former  executor  or  administrator,  as  the 
case  may  be.  Such  administrator,  usually  termed  an  adminis- 
trator de  bonis  non^  is  the  legal  personal  representative  of  the  de- 
ceased. 

Where  an  Administration  de  bonis  non  is  necessary, — I  shall  here 
briefly  enumerate  the  cases  where  an  administration  de  bonis  non 
is  necessary.  1.  Where  the  executor  of  the  deceased,  having 
proved  the  will,  dies  intestate.  N.  If  an  executor  die  before  pro- 
bate (jzr),  although  he  should  have  administered  part  of  the  per- 
sonal estate  of  the  testator,  an  immediate  administration  must  be 
granted.  2.  Where  there  are  several  executors,  and  the  surviving 
executor,  havine  proved  the  will,  dies  intestate  (a).  3.  Where  an 
adnunistrator  dies  before  he  has  administered  the  whole  personal 
estate  of  the  deceased.  In  an  assumpsit  by  an  administrator  de 
bonis  non  (5),  the  promise  was  alleged  in  the  declaration  to  have 
been  made  to  J.  H.,  the  first  admmistrator  of  the  intestate,  with- 
out stating  any  promise  to  the  plaintiff.  After  verdict  for  the 
plaintiff,  an  exception  was  taken  in  arrest  of  judgment,  that  it  was 
not  sufficient  to  allege  the  promise  made  to  the  former  adminis* 
trator,  between  whom  and  the  plaintiff  there  was  not  any  privity ; 


! 


0  H^m  V,  Wb{fe,  Cro.  Jae.  614.  Jem&gan  r.  Baxter,  5  Sim.  568. 

«)  Bro.  Abr.  tit.  Adminittration,  pi.  7.  (s)  Bro.  Abr.  tit.  Administntioii,  pL  7. 


If  the  original  aecutor  takes  prerogative  (y)  Ley  ▼.  Anderton,  Sty.  225. 

probate,  and  the  executor  of  the  executor  (z)  Per  Holt,  C.  J.,  Salk.  305. 

takes  diocesan  probate,  it  is  doubtful  whe«  (a^  Bro.  Abr.  Executors,  pi.  149. 

ther  the  chain  of  representation  is  main-  (b)  Hiret  ▼.  Smith,  7  T.  R.  182. 
tained.    JP^ler  t.  BiehardM,  5  Rasa.  39 ; 
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aad  that  It  ought  to  have  appeared  on  the  record,  that  the  promise 
was  made  either  to  the  int^tate  or  the  plaintiff.  Kenyon,  C.  J., 
and  Ashkurstj  J.,  refused  to  grant  a  rule  to  show  cause,  observing, 
that  there  was  a  privity  of  estate  in  law  between  the  former  ad- 
ministrator, from  whom  the  plaintiff  deduced  his  title,  and  the 
plaintiff. 

Siat.  17  Car.  11.  c.  8,  nuxde  perpetual  by  Stat.  1  Jac.  IL  c.  17, 
8.  5. — ^*^  Where  any  judgment  after  a  verdict  shall  be  had,  by  or  in 
the  name  of  any  executor  or  administrator,  in  such  case  an  admi- 
mstrator  de  bonis  non  may  sue  forth  a  scire  fcuncu  and  take  execu- 
tion upon  such  judgment.^  And  it  has  been  holden  to  be  within 
the  equity  of  this  statute,  that  an  execution  commenced  by  an  ad- 
ministrator may  be  perfected  by  an  administrator  de  bonis  non  (c). 


III.  Of  limited  or  temporary  Administrations. 

1.  Durina  the  Minority  of  JSxecutor. — An  infant,  however 
young,  may  be  an  executor ;  but  administration  shall  be  granted  to 
another  dmring  his  minority  (12).  At  the  common  law,  such 
administration  determined  as  soon  as  the  infant  executor  attained 
the  age  of  seventeen  years,  for  then  the  infant  was  considered  as 
capaUe  of  administering.  But  now,  by  stat.  38  Geo.  III.  c.  87,  s.  6, 
reciting,  that  inconveniences  had  arisen  from  granting  probates  to 
iii£suits  under  the  age  of  twenty-one,  it  is  enacted,  '*•  That  where  an 
infant  is  sole  executor,  administration  with  the  will  annexed  shall 
be  granted  to  the  guardian,  or  such  other  person  as  the  spiritual 
court  shall  think  fit,  until  such  infant  shall  attain  the  age  of  twenty- 
one  years.*"  A  general  administrator,  ratio$ie  minoris  ietatis^  shall 
not  only  have  actions  to  recover  debts  and  duties,  but  may  also 
grant  leases  (d).  An  administrator,  durante  minori  <Btate^  of  an 
administrator  may  act  and  sue  until  the  administrator  be  of  the  age 
of  twenty-one  years  {e)  ;  for  administrators  are  by  the  statute,  and 
one  is  not  a  legal  person  in  the  eye  of  the  law  capable  to  act  for 
another  as  trustee  until  twenty-one.     See  further,  3  Atk.  604. 

2.  During  the  Absence  of  Executor  beyond  Sea. — When  the 
executor,  or  next  of  kin,  is  out  of  the  realm,  administration  may 
be  granted  during  his  absence.  Such  limited  administration  is 
grantable  at  common  law  before  probate  has  been  obtained,  or 
tetters  of  administration  granted  to  the  absent  executor  or  next  of 

(c)  dark  T.  WUkir$f  Salk.  323.  («)  Freke  y.  T^omat,  Salk.  39. 

{i)  6  Rep.  67,  b. 

»^^^^^^^^»^»^w^w^i^— ^i^^i^.^^^»ii^M^»^-^fc^M^i—— ^^^i^»^»i^i»^-i^^-i^— ^^^i^»^M^»^  ■  ■    *  ■  ^^^^^^^mm^^^m^m^tm^^^mmmm^^^m^^m^^m^^^^^^^^^^m^^m^^mmm^^^ 

(12)  See  the  form  of  this  administration  in  Princess  case,  5  Rep.  29,  b. 
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kin  (13),  but  it  is  not  so  after  probate  or  letters  of  administration 
obtained.  To  remedy  this,  by  stat.  38  Geo.  III.  c.  87,  s.  1,  ^^  If  at 
the  expiration  of  twelve  calendar  months  after  the  death  of  the  tes- 
tator, the  executor,  to  whom  probate  has  been  granted,  is  residing 
out  of  the  jurisdiction  of  the  king^s  courts,  the  Ecclesiastical  Court, 
which  has  granted  the  probate,  may,  upon  the  application  of  any 
creditor,  next  of  kin,  or  legatee,  grounded  on  amaavit  (/),  grant 
a  special  administration  (a)  to  such  creditor,  &c.  for  the  purpose  of 
being  made  a  party  to  a  oill  in  equity,  to  be  exhibited  against  him 
and  to  carry  the  decree  into  effect,  and  no  further,  or  otherwise. 
And  by  sect.  4,  the  court  of  equity,  in  which  the  suit  shall  be  de- 
pending, may  appoint  any  person  to  collect  the  debts  due  to  the 
estate,  and  give  discharges  for  the  same.  But  by  sect.  5,  if  the 
executor,  capable  of  actmg  as  such,  shall  return  to,  and  reside 
within  the  jurisdiction  of  any  of  the  king's  courts,  pending  such 
suit,  such  executor  shall  be  made  party  to  such  suit ;  and  the  costs 
incurred  by  granting  such  administration,  and  by  proceeding  in 
such  suit  against  such  administrator,  shall  be  paid  by  such  person, 
or  out  of  such  fund,  as  the  court  shall  direct.  In  an  action  by  a 
person  to  whom  such  administration  is  granted,  the  absence  of  the 
executor  in  parts  beyond  the  seas  ought  to  be  averred  in  the 
declaration  (A).  The  phuntiff,  having  taken  out  letters  of  admi- 
nistration (t),  according  to  the  form  prescribed  by  the  preceding 
statute,  and  having  been  appointed  by  order  of  the  Court  of  Chan- 
cery, in  a  suit  instituted  agains^  him,  to  collect  the  debts  of  the 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  testator ; 
the  defendant  pleaded,  that  on  a  day  prior  to  the  commencement 
of  the  action,  the  executor,  to  whom  probate  of  the  will  had  been 
granted,  died.  On  demurrer,  the  plea  was  holden  bad  by  Roohe  and 
Chamhre^  Js.  {Alvanley^  C.  J.,  dissentiente^)  on  the  ground,  that  the 
authority  of  the  special  administration  continued,  until  the  appoint- 
ment of  a  new  representative,  notwithstanding  the  death  of  the  ex- 
ecutor. Mr.  J.  Cnambre  observed  (A),  that  although  this  act  was  made 
for  very  beneficial  purposes,  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  legal  consequences.  How- 
ever, where  a  common  law  administration  (/)  has  been  granted  to  one 
as  the  attorney,  and  for  the  benefit  of  the  absent  executor  named  in 
a  will,  he,  and  not  the  executor,  is  the  legal  representative  of  the 

(/)  See  fonn  in  second  section.  26. 

(jf)  See  form  in  third  section.  (k)  3  Bos.  &  Pnl.  33. 

(A)  Slaier  ▼.  May,  2  Ld.  Raym.  1071.  (/)  Suwerkrop  t.  Day,  6  A.  &  E.  624  ; 

(t)  Taynton  ▼.  Hatmay,  3  Bos.  &  Pal.  3  N.  &  P.  670. 

(13)  In  Clare  v.  Hedges^  (said,  in  1  Lutw.  342,  to  have  been  adjudged 
in  £.  T.  3  Will.  &  Ma.  B.  R.)  ;t  was  holden,  that  such  administration 
was  grantable  by  law :  and  the  case  was  put  of  the  next  of  kin  being  in 
parts  beyond  the  seas,  in  which  case  the  debt  due  to  the  intestate  might  be 
lost,  if  such  an  administration  could  not  be  granted. 
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teetaior,  and  he  continues  to  be  so  during  the  life  of  the  executor, 
or,  at  all  events,  until  he  himself  takes  out  probate ;  but  the  grant, 
ipso  facto  ^  ceases  on  the  death  of  the  executor. 

3.  Pendente  Lite^  or  pending  Litigation. — When  a  suit  is 
commenced  in  the  Ecclesiastical  Court  touching  the  validity  of  a 
will  (m)  or  right  of  administration,  an  administration  may  be 
granted  pending  the  suit,  and  the  person  to  whom  it  is  granted 
may  bring  actions  to  recover  debts  due  to  the  deceased,  averring 
that  the  suit  is  still  depending;  and  such  administrator  may  be 
sued,  inasmuch  as  he  is  for  the  time  complete  administrator  (n). 

4.  Jharing  Lunacy, — Where  a  sole  executor,  or  next  of  kin, 
happens  to  be  a  lunatic  at  the  time  of  the  testator's  or  intestate's. 
decease,  the  practice  is  to  make  a  limited  grant  of  administration 
to  his  committee  (o),  if  he  has  been  found  a  lunatic  by  inquisition, 
if  not,  to  a  residuary  legatee  (^p)  in  the  case  of  a  will,  or  to  the  next 
of  kin  (q)  of  the  person  entitled  to  administration  in  the  case  of 
intestacy.  In  a  case  (r)  where  a  widow  administratrix  became 
lunatic,  the  court  declined  to  revoke  the  administration,  but  granted 
administration  to  the  son  of  the  deceased,  the  letters  granted  to  the 
widow  being  first  brought  into  and  impounded  in  tne  registry^  in 
order  to  be  re-delivered  out  in  case  of  her  recovery.  In  a  case  (s) 
where  one  of  two  executors  became  lunatic,  the  court  granted  a 
fresh  probate,  (the  former  probate  having  been  brought  in,)  with 
power  reserved  of  making  a  like  grant  to  the  lunatic,  when  he 
should  become  of  a  sound  mind  and  apply. 


IV.  Of  an  Executor  de  son  Tort. 

An  executor  de  son  tort  is  a  ^rson  who,  without  any  authority 
derived  from  the  deceased  or  ordmary,  does  such  acts  as  belong  to 
the  office  of  an  executor  or  administrator.  As  to  the  acts  wmch 
wiU  render  a  person  liable  as  executor  de  son  tort^  it  will  be  ob- 
served :  1st,  In  the  case  of  intestacy^  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells  (t)  them,  this  will  make 
such  stranger  an  executor  de  son  tort  (u).  2ndly,  In  the  case  of  a 
will  (x)i  and  a  regular  appointment  of  an  executor,  who  proves  the 

(m)  WooUaitOH  t.  Walker,  Str.  917;  (g)  Exp.  £m/yii,  2  M.  &  K.  3. 

2  P.  Wm8.  567,   B.  C,  recognixed  by  (r)  In  the  goode  (/  Binekee,  1  Curt. 

Lord  Hardwieke  in  WiUe  t.  Rich,  2  Atk.  286 ;  and  see  1  Cu.  Temp.  Lee,  625. 
285.  (f)  In  the  goode  qf  Marthall,  1  Curt. 

(•)  Agraed  in  Impe  y.  Pitt,  2  Show.  69.  297. 

(o)  H  the  goode  of  PhUlipe,  2  Add.  (0  Readme  case,  5  Rep.  33,  b. 

336,  B.  (4).  (k)  2  T.  R.  97. 

{p)  In  the  goode  qfBiilnee,  3  Add.  55.  (jr)  5  Rep.  34,  a. 
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will ;  if  a  stranger  takes  the  goods,  and,  clainiing  to  be  executor^ 
pays  debts,  &c.  and  intermeddles,  €U  executor^  he  may  for  such 
express  administration,  as  executor,  be  charged  as  an  executor  ds 
son  torty  although  there  is  another  executor  of  riffht  (14).  But  if, 
after  the  executor  has  proved  the  will,  and  administered,  a  stranger 
takes  any  of  the  goods,  and,  claiming  them  as  his  oum^  uses  and 
disposes  of  them  accordingly,  this  will  not  make  him  in  construction 
of  law  an  executor  de  son  tort ;  because  there  is  a  rightful  executor, 
who  may  be  charged  with  these  goods  so  taken  from  his  possession, 
as  assets,  and  to  whom  the  stranger  will  be  answerable  m  trequuss 
for  taking  the  goods.  Sdly,  In  the  case  of  a  willy  if  a  stranger 
takes  the  goods  before  the  rightful  executor  has  proved  the  will  or 
taken  upon  him  the  execution  thereof,  the  stranger  may  be  chai^ged 
as  an  executor  de  son  tort ;  for  the  rightful  executor  shall  not  be 
charged  with  any  goods  except  those  which  came  to  his  hands  after 
he  had  taken  upon  him  the  charge  of  the  will.  If  a  creditor  takes 
an  absolute  bill  of  sale  of  the  goods  of  his  debtor  (y),  but  agrees  to 
leave  them  in  his  possession  for  a  limited  time,  and  in  the  mean 
time  the  debtor  dies,  whereupon  the  creditor  sells  the  goods,  he 
thereby  becomes  an  executor  de  son  tort.  The  slightest  acts  have 
been  deemed  sufficient  to  constitute  an  executor  de  son  tort  {z)  (15) ; 
as  where  a  widow  milked  her  late  husband^s  cows,  she  was  adjudged 
to  be  an  executrix  de  son  tort.  So,  living  in  the  house  and  carry- 
ing on  the  trade  of  the  deceased  (a)  (a  victualler).  Where,  how- 
ever (ft),  a  party  receives  a  debt  due  to  the  estate  of  a  person  deceased, 
for  the  purpose  of  providing  the  funeral,  he  will  not  thereby  become 
chargeable  as  executor  de  son  tort^  unless  he  receive  a  greater  sum 
than  is  reasonable  for  that  purpose,  regard  being  had  to  the  estate 
and  condition  of  the  deceased,  which  is  a  question  for  the  jury. 
But  a  single  act  of  wrong  in  taking  the  goods  of  the  intestate, 
though  it  may  be  sufficient  to  make  the  party  an  executor  de  son 
tort  J  with  respect  to  creditors  who  may  choose  to  sue  him  in  that 
character,  yet  will  not  give  him  any  right  to  retain  them  as  against 
the  lawful  administrator.  In  trover  for  a  quantity  of  iron  (c),  it 
appeared  that  the  goods  in  question  had  been  originally  sold  by  the 

(y)  Edwards  v.  Harbeny  2  T.  R.  587.  {h)  Camden  ▼.  Fletcher,  A  M.  &  W.378. 

{i)  Dyer,  166,  b.,  in  marg.  (c)  Mbun^ord  ▼.  Qih$(m,  4  East,  441. 

(a)  Hooper  v.  Summerset,  Wightw.  16. 


(14)  This,  however,  has  been  denied  by  Lord  Kenyon,  m  Hall  v.  Elliot , 
Peake  N.  P.  C.  87,  and  by  Sir  T,  Plumer,  in  Tomlin  v.  Beck,  T.  &  R. 
438 ;  those  judges  maintaining  that  there  cannot  be  a  rightful  executor 
and  an  executor  de  son  tort  at  the  same  time. 

(15)  The  jury  are  to  determine  whether  the  acts  are  sufficiently  proved ; 
but  the  question,  whether  executor  de  son  tort,  or  not,  is  a  conclusion  of 
law.     2  T.  R.  99. 
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defendant  to  the  intestate ;  that  on  his  death,  they  not  having  been 
paid  for,  on  application  to  the  intestate^s  widow  for  that  purpose, 
she  deUvered  them  back  to  the  defendant  in  satisfaction  of  his 
demand.  No  other  acts  were  stated  to  have  been  done  by  the 
widow,  to  show  that  she  had  before  taken  upon  herself  to  act  as  ex- 
ecutrix. It  was  holden,  that  the  pkuntiiF,  as  rightful  administrator, 
was  entitled  to  recover  the  value  of  his  goods. 

A.  had  pledged  goods  to  B.  for  a  debt ;  B.  died,  and  the  parish 
officers  took  the  goods,  and  cave  them  to  J.,  the  carpenter,  who 
made  B.'8  coffin,  on  condition  of  his  paying  B.'s  rent  and  the 
funeral  expenses :  it  was  holden  (d)^  that  by  taking  these  goods, 
the  pariah  officers  became  executors  de  son  tort ;  and  that  if  they 
sold  the  ffoods  to  J.,  thev  would  be  liable  to  A .  in  trover,  because 
such  a  sale  was  so  inconsistent  with  the  bailment,  as  to  revest  the 
right  of  possession  in  A.  A  person  who  possesses  himself  of  the 
effects  of  the. deceased  («),  under  the  authority,  and  as  agent  for, 
the  rightful  executor,  cannot  be  charged  as  an  executor  de  son 
tort.  The  plaintiff  having  received  a  horse  belonging  to  the  intes- 
tate(y),  from  the  defendant,  in  remuneration  of  services  per* 
fonned  at  the  request  of  the  defendant^  about  the  funeral  of  the 
intestate,  afterwards  administered  to  the  estate,  and  brought 
trover  against  the  defendant  for  the  value  of  the  horse,  so  received 
by  himself  before  he  became  administrator.  It  was  holden,  by 
j)olben  and  Eyres^  Js.,  that  the  plaintiff,  being  Aparticeps  crimi- 
nis  in  the  very  act  he  complained  of,  should  not  oe  permitted  to 
recover  upon  it  against  the  person  with  whom  he  had  colluded. 
But  Holtf  C.  J.,  was  of  a  different  opinion,  conceiving  that  in  this 
case,  if  a  stranger,  or  third  person,  had  taken  out  letters  of  admi- 
nistration, an  action  might  have  been  maintained  against  the  de- 
fendant by  such  an  administrator  for  the  recovery  of  the  horse ; 
and  here  the  plaintiff  was  a  third  person ;  for  being  administratoTy 
he  sued,  and  would  recover,  in  the  right  of  the  intestate.  An  act 
done  by  a  person  as  executor  de  son  tort,  will  not  bind  (g)  him  after 
he  becomes  rightful  administrator.  An  executor  de  son  tort  must 
be  declared  against  as  a  rightful  executor  (A).  See  further  on  the 
subject  of  executor  de  son  tort  under  Sect.  IX.  post,  p.  805,  tit. 
"  Pleadings  ;"  and  of  the  Sight  of  Retainer. 

(d)  Smmmel  7.  Morru,  6  C.  &  P.  620,  Salk.   294 ;   Skin.    274  ;  3   Mod.  276, 

Aiderttm,  J.  S.  C. 

(c)  BaU  T.  Sttiot,  Peake'8  N.  P.  C.  {p)  Doe  d.  Hamby  v.  Olenn,  1  Ad.  & 

86.  EU.  49  ;  Z  Nev.  &  M.  837. 

(/)  WikiiekeU  v.  Squire,  Carth.  103 ;  (h)  YeW.  137. 
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V.  Of  the  Disposition  of  the  Estate  of  the  Deceased^  and  of  the 
Order  in  which  such  Disposition  ought  to  he  made. 

The  order  of  payment,  which  ought  to  be  observed  by  executors 
and  administrators  in  the  disposition  of  the  estate  of  the  deceased, 
is  as  follows: — 1.  Funeral  charges  (16),  expenses  of  probate,  or 
taking  out  letters  of  administration  (i).  2.  Debts  due  to  the 
king  (17),  by  record  (18),  or  specialty  (19).     3.  Debts  due  to  the 

(t)  1  Rol.  Abr.  926,  (S)  pi.  1 ;  Dr.  and  Stad.  Dial.  2,  c.  10. 


(16)  In  strictness,  no  funeral  expenses  are  allowed  against  a  creditor, 
except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearer's  fee;  but 
not  for  the  pall  or  ornaments*  Per  Holt^  G.  J.,  in  Shelley's  case,  Salk. 
296.  The  usual  method  is  to  allow  5/.  Bull  N.  P.  143.  This  sum 
was  allowed  by  Lord  Hardwicke^  C.  J.,  in  Smith  v.  Davis,  Middlesex 
Sittings  after  M.  T.  10  Geo.  II.,  MSS.  As  against  a  creditor,  the  rule 
of  law  is,  that  no  more  shall  be  allowed  for  funeral  expenses,  than  is 
necessary ;  in  considering  what  is  necessary,  regard  must  be  had  to  the 
degree  and  condition  in  life  of  the  party ;  Hancock  v.  Podmore^  1  B.  & 
Ad.  260,  in  which  case  79/.  was  holden  to  be  too  large  a  sum  as  against 
a  creditor  for  the  funeral  expenses  of  a  captain  in  the  army  on  half-pay. 
See  further  on  this  point,  Edwards  v.  Edwards,  4  Tyr,  444 ;  2  Or.  & 
M.  612.  An  executor  who  gives  no  order  for  the  funeral,  is  liable  only 
to  the  extent  of  the  expenses  suitable  to  the  rank  and  circumstances  of  the 
testator,  unless  he,  as  an  individual,  and  not  in  his  character  of  executor, 
ratifies  the  orders  given,  in  which  case  he  is  liable  for  the  whole  expense. 
Brice  v.  Wilson,  3  Nev.  &  M.  51 2 ;  8  A.  &  E.  349,  n.  Whether  the  fune- 
ral is  ordered  by  the  executor  or  another  person,  the  estate  must  pay  the 
reasonable  expenses,  and  can  in  no  event  be  liable  beyond  them.  Oreen 
v.  Sainton,  8  A.  &  £.  348.  See  also  Lucy  v.  Walrond,  3  Bingh.  N. 
C.  841,  ante,  p.  777 ;  Rogers  v.  Price,  3  Y.  &  J.  28.  But  if  there  are 
assets,  the  allowance  shall  be  according  to  the  estate  and  degree  of  the 
deceased.  In  Sttig  v.  Punter,  3  Atk.  119,  the  testator  having  desired 
to  be  buried  at  a  church  thirty  miles  distant,  and  it  not  being  clear  that 
there  would  be  a  deficiency.  Lord  Hardwicke,  Ch.,  allowed  60/.  for  fune- 
ral expenses.  So  in  Offley  v.  Offley,  Prec.  Ch.  26,  600/.  were  allowed, 
in  respect  of  the  testator's  quahty,  and  his  having  been  buried  in  his  own 
country. 

(17)  The  king,  by  his  prerogative,  shall  be  preferred  by  executors  in 
satisfaction  of  his  debt  before  any  other.     2  Inst.  32. 

(18)  Fines  and  amerciamen'ts,  in  the  king's  courts  of  record,  are  debts 
of  record.     Went.  Off.  Exor.  ch.  12. 

(19)  By  statute  33  Hen.  VIII.  c.  39,  it  is  enacted,  '*  that  all  obligations 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken  domino 
regi,  and  shall  be  of  the  same  force  and  effect  as  a  statute  staple." 
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post-office,  not  exceeding  52.  (k)  ;  debts  due  from  an  overseer  of 
the  poor,  by  virtue  of  his  office  (/)  (20).  4.  Debts  by  judgments 
in  the  Court  of  Kind's  Bench,  Conunon  Pleas,  and  Exchequer, 
doggetted  (21)  accordmg  to  directions  of  stat.  4  &  5  Will.  &  Ma. 
c.  20;   by  judgments  in  other  courts  of  record;   by  decrees  in 

(k)  Stat  9  Ann.  c.  10,  s.  30.  (/)  Stat.  17  Geo.  II.  c.  38,  b.  3. 


(20)  By  statute  17  Greo.  II.  c.  38,  s.  3,  executors  of  overseer  shall  pay, 
oat  of  his  assets,  aU  monies  due  received  by  virtue  of  office,  before  any  of 
his  own  debts  are  satisfied.  A  similar  provision  is  contained  in  statute  4 
&  5  Will.  IV.  c.  40,  s.  12,  respecting  executors  of  persons  intrusted  with 
the  monies  or  effects  of  friendly  societies ;  and  by  statute  3  &  4  Will.  IV. 
c.  14,  8.  28,  respecting  executors  of  officers  of  savings  banks. 

.   (21)  At  common  law,  executors  and  administrators  were  bound  at  their 
penl  to  take  conusance  of  debts  of  the  testator  upon  record.*    Hence  to 
an  action  on  a  judgment  recovered  against  testator  or  intestate,  executors 
or  administrators  could  not  plead,  that  they  had  exhausted  the  assets  in 
payment  of  debts  of  an  inferior  nature  without  notice  of  the  Judgment. 
To  obviate  the  mischiefs  to  which  personal  representatives  were  liable,  from 
the  difficulty  of  finding  such  judgments,  the  statute  4  &  5  Will.  &  Ma. 
c.  20,  8.  2,  directed,  **  that  the  proper  officers  of  the  Courts  of  Common 
Pleas,  King's  Bench,  and  Exchequer,  should  make  a  doggett  of  all  judg- 
ments entered  in  the  respective  courts."    The  mode  in  which  the  doggett 
was  to  be  made  was  detailed  in  the  second  section ;  and  by  sect.  3,  ^'judg- 
ments not  doggetted  as  the  second  section  directed  had  not  any  preference 
against  executors  and  administrators  in  the  administration  of  their  testa- 
tor's or  intestate's  estates."    The  construction  which  was  put  on  this  sec- 
tion was,  that  the  judgments  not  doggetted  are  thereby  placed  on  a  level 
with  simple  contract  debts.    Hickey  v.  Hayter,  6  T.  R.  384.    Hence,  to 
an  action  on  a  simple  contract  debt  of  testator  or  intestate,  the  personal 
representative  coula  not  plead  an  outstanding  judgment  recovered  against 
testator  or  intestate,  in  C.  B.,  B.  R.,  or  !l^chequer,  if  it  had  not  been 
doggetted  as  the  statute  directs.     Steel  v.  Rorke,  1  Bos.  St  Pul.  307,  cited 
in  Hall  v.  Tapper.  3  B.  &  Ad.  655.    But  now,  by  an  Act  for  the  better 
Protection  of  Purcnasers  against  Judgments,  &c.  (2  &  3  Vict.  c.  1 1),  s.  1, 
no  judgment  shall  hereafter  be  docketted  under  the  provisions  of  the  fore- 
going statute  (4  &  5  Will.  &  Ma.  c.  20),  but  all  such  dockets  shall  be 
finally  closed  after  the  4th  June,  1839,  without  prejudice  to  the  operation 
of  any  judgment  already  docketted  and  entered  under  that  act,  except  so 
hr  as  any  such  judgment  may  be  affected  by  the  provisions  contained  in 
the  2  &  3  Vict.  c.  1 1 ;  and  by  sect.  2,  no  judgment  already  docketted  shall, 
after  the  1st  Aug.  1841,  affect  any  lands,  tenements,  or  hereditaments,  as 
to  purchasers,  mortgagees,  or  creditors,  unless  and  until  such  memo- 
randum or  minute  thereof,  as  is  prescribed  in  1  &  2  Vict  c.  110,  s.  19, 
shall  be  left  with  the  senior  Master  of  the  Court  of  Common  Pleas  at 
Westminster,  who  shall  forthwith  enter  the  same  m  manner  thereby 

*  LiliMon  T.  HibbitUf  Cro.  Eliz.  793. 
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oouris  of  equity  (m)  (22) ;  according  to  their  respective  priorities. 
5.  Recognizances  at  common  law;  statutes  merchant  and  staple  (n) ; 
and  recognizances  in  the  nature  of  statute  staple,  pursuant  to  stat. 
28  Hen.  VIII.  c.  6  (29).     6.  Arrears  of  rent  due  at  the  death  of 

(m)  Searle  ▼.  Lane,  2  Vem.  88 ;  BUhop  (n)  4  Rep.  59,  b.,  60,  a. ;  1  RoL  Abr. 

▼.  Goelfrey,  Prec.  in  Chanc.  179,  Finch's      925  ;  4  Rep.  28,  b. 
ed. ;  1  &  2  Vict  c.  110, 8.  18. 


directed  in  regard  to  judginentg,  together  with  the  date  of  the  year  and 
day  of  the  month  when  such  memorandum  or  minute  was  left ;  for  which 
the  officer  is  entitled  to  the  sum  of  5«.  And  by  sect.  4,  all  judgments 
of  any  of  the  superior  courts,  decrees  or  orders  in  any  court  of  equity, 
rules  of  a  court  of  common  law,  and  orders  in  bankruptcy,  or  lunacy, 
which  have  been  registered  under  the  1  &  2  Vict.  c.  110,  or  shall  hereafter, 
be  so  registered,  shall  be  void  after  five  years  from  entry,  unless  a  like 
memorandum  is  left  with  the  senior  Master  who  shall  re-enter,  and  so, 
toties  quotieSy  at  the  expiration  of  every  five  years.  See  also  stat.  3  &  4 
Vict.  c.  82.  If  a  Judgment  be  satisfied,  or  only  kept  on  foot  to  injure 
other  creditors,  or  if  there  be  any  defeasance  of  the  judgment  then  in  force, 
then  the  judgment  will  not  avail  to  keep  off  other  creditors  from  their 
debts.  Went.  Off.  Exor.  c.  12.  Between  one  judgment  and  another, 
precedency  or  priority  of  time  is  not  material,  but  he  who  first  sueth  the 
executor  must  be  preferred ;  and  before  execution  sued,  it  is  at  the  election 
of  the  executor  to  pay  whom  he  will  first.    Went.  Off.  Exor.  c.  12. 

(22)  It  is  now  become  the  established  doctrine,  that  a  decree  of  the 
Court  of  Chancery  is  equal  to  a  judgpnent  in  a  court  of  law* :  and  where 
an  executrix  of  A.,  who  was  greatly  indebted  to  divers  persons,  in  debts 
of  different  natures,  being  sued  in  chancery  by  some  of  them,  appeared 
and  answered  immediately,  admitting  their  demands,  (some  of  the  plain- 
tiffs being  her  own  daughters,)  and  others  of  the  creditors  sued  the  execu- 
trix at  law,  where  the  decree  not  being  pleadable,  they  obtained  judg- 
ments ;  yet  the  decree  of  the  Court  of  Chancery,  being  for  a  just  debt, 
and  having  a  real  priority  in  point  of  time,  (not  by  fiction  and  relation  to 
the  first  day  of  term,)  was  preferred  in  the  order  of  payment  to  the  judg- 
ments ;  and  the  executrix  protected  and  indemnified  in  paying  obeaience 
to  such  decree,  and  all  proceedings  against  her  at  law  stayed  by  injunc- 
tion. Marice  v.  The  Bank  of  England,  Decreed  first  at  the  Rolls  by 
Sir  Joseph  Jekyll^  Aug.  1735,  which  decree  was  affirmed  by  Lord  Talbot^ 
Ch.f,  Nov.  1736,  and  Lord  Talbot* s  decree  was  afterwards  affirmed  in 
parliament^,  May  24,  1737.     See  also  Shafto  v.  Powell^  3  Lev.  355. 

(23)  This  must  be  understood  of  recognizances  and  statutes  forfeited^ 
where  the  recognizances  are  for  keeping  the  peace,  good  behaviour,  &c. 
and  the  statutes  are  for  performing  covenants,  &c.    A  recognizance  not 

*  3  P.  Wms.  401,  n.  (P). 

t  Ca.  Temp.  Talb.  217. 

:  4  Bro.  P.  C.  287,  ed.  fo. ;  2  Bro.  P.  C.  465,  Tomlin's  ed. 
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the  testator  or  intestate,  either  on  a  parol  lease  (24)  or  lease  by 
deed  (25)  ;  debts  by  specialty,  as  bonds  (26) ;  damages  upon  cove- 
nsnts  broken*  (27),  &c    7.  Debts  by  simple  contract,  as  bills  of 


enrolled  was  considered  in  Bothomly  ▼.  Fairfax^  1  P.  Wms.  334,  as  a 
bond,  (the  sealing  and  acknowledging  of  the  recognizance  supplying  the 
want  of  delivery,)  and  to  be  paid  as  a  specialty  debt.  A  recognizance,  in 
its  proper  sense,  is  nothing  more  than  a  debt  of  record  to  tbe  crown,  de- 
feasible in  a  particular  event.  Rex  v.  Dover,  Mayor,  j*c.,  1  Or.  M.  &  R. 
726  ;  5  Tyrw.  279. 

(24)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in  equal 
degree  with  a  bond  debt ;  because  the  contract  remains  in  the  realty,  though 
tbe  term  be  determined.  Newport  v.  Godfrey y  3  Lev.  267,  and  2  Ventr. 
184.  See  an  exposition  of  this  case  by  Holty  C.  J.,  in  Cage  v.  Acton, 
Ld.  Raym.  516. 

(25)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by  parol*, 
is  in  equal  degpree  with  a  bond  debt.  Gage  v.  AcUm,  Garth.  511;!  Salk. 
236,  cited  by  Denman,C.J.,  dJid  Littledale,  J,,  in  Davis  v.  Gyde,  2  Ad. 
&  EII.  626,  and  ante,  p.  672. 

(26)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a  less  sum 
of  money  on  a  day,  not  arrived  at  the  death  of  testator,  may  be  pleaded 
by  his  executor  as  a  specialty  debtf,  as  well  as  a  forfeited  bond ;  but  there 
is  this  distinction  between  tbiem, — ^that  in  the  case  of  a  bond  forfeited,  the 
penalty  is  the  legal  debt,  and  assets  may  be  covered  to  that  amount ;  but 
m  the  case  of  a  bond  not  forfeited,  as  tbe  exeeutor  by  discharging  it  may 
save  the  penalty,  the  assets  can  be  covered  only  to  the  amount  of  the  sum 
mentioned  in  the  condition  {.  Where  there  are  several  debts  by  specialty, 
all  due  and  payable  at  the  death  of  the  testator,  if  suit  is  not  commenced 
by  any  of  the  creditors,  and  notice  thereof  given  to  the  executor,  he  may 
give  the  preference  to  whom  he  pleases :  and  if  he  be  a  creditor  himself, 
he  may  pay  himself  first.  Went.  Off.  Exor.  c.  12.  Any  voluntary  bond 
is  good  against  an  executor  or  administrator,  unless  some  creditor  be 
thareby  deprived  of  his  debt.  Indeed,  if  the  bond  be  merely  voluntary,  a 
real  debt,  though  by  simple  contract  only,  shall  have  the  preference ;  but 
if  there  be  not  any  debt,  then  a  bond,  however  voluntary,  must  be  paid 
by  an  executor.  Voluntary  bonds  g^ven  to  be  paid  after  death,  take  place 
of  legacies,  but  not  of  debts  by  simple  contract  Per  Ld.  Ch.  Harcourt, 
Powell  V.  Wood,  MS.  Cases  in  Chancery,  p.  84,  Lincoln's-Inn  Library, 
Bookcase  A.  A  voluntary  bond  is  postponed  in  equity  to  debts  by  simple 
contract.     Cases  Temp,  Hardwicke,  by  West,  p.  240. 

(27)  Covenants  running  with  the  land  are  binding  on  the  executors, 
although  not  expressly  named.  See  Went.  Off.  of  Exors.  p.  178,  edit. 
1763. 

*  Brown  t.  Holyoakt  Barn.  290. 

t  Lemtm  t.  F&oktt  3  Lev.  57. 

X  Bank  qf  England  t.  Morieif  Str.  1028. 
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exchange  (28)  y  promissory  notes,  &c.  8.  Legacies,  &c.  An  exe- 
cutor snould  not  be  too  precipitate  in  paying  legacies ;  for  in  a  case 
where  it  appeared  that  an  executor,  after  mschar^g  some  debts, 
made  over  the  residue  of  the  assets  to  the  residuary  legatee  mthin 
six  months  after  the  date  of  the  probate,  it  was  holden  (o),  that 
he  could  not  plead  such  payment  in  discharge  of  his  testator's 
liability  on  a  covenant  to  repair  a  house,  although  the  testator  did 
not  occupy  the  house,  nor  was  any  notice  given  to  the  executor  of 
the  state  of  the  house. 


VL  Admission  of  Assets  (29). 


While  an  executor  is  passive,  he  is  chargeable  only  in  respect  of 
the  assets ;  but  if  he  promises  to  pay  a  debt  of  the  testator  at  a 
future  day,  he  thereby  makes  it  his  own  debt,  and  it  shall  be  satis- 
fied by  his  own  goodb(p).  A  judgment  against  an  executor  by 
default  (f),  is  an  admission  of  assets  to  satisfy  the  demand ;  and 
if  Aji.fa.  be  sued  out  on  such  judgment,  and  the  sheriff  cannot 
find  goods  of  the  testator  sufficient  to  answer  the  demand,  the 
sheriff  may  return  a  devastamt  The  preceding  case  has  been  con- 
sidered as  a  leading  case  on  this  subject :  hence,  where  A.  having 
executed  a  bond  for  the  payment  of  a  sum  of  money  at  her 
death  (r);    and  the  defendant  having  brought  an  action  on  the 

(o)  DavU  ▼.  BlackweU,  9  Bingh.  5.  3  T.  R.  690;  Salk.  310,  8.  C„  but  not 

(j>)  Per  Velvertmif  J.,  in   Oorinff  t.  accurately  reported. 

Goring y  Yel?.  11.  (r)  lUmuden  ▼.  JaeHom,  1  Atk.  292  ; 

(g)  Rock  ▼.  Leighton,  from  Holf  g  MSS.  1  West,  Cas.  Temp.  Hardwicke,  237,  8.  C. 


(28)  See  Yeomans  v.  Bradshaw,  Carth.  373.  A  breach  of  trust  is 
considered  but  as  a  simple  contract  debt,  and  can  only  fall  upon  the  per- 
sonal  estate  of  a  trustee.     Vernon  v.  Vawdry^  2  Atk.  119. 

(29)  All  sperate  debts,  mentioned  in  the  inventory,  shall  be  deemed 
assets  in  the  executor's  bands ;  but  the  executor  may  discharge  himself 
by  showing  the  demand  and  refusal  of  them.  Shelley^s  case,  per  Holt^ 
C.  J.,  Salk.  296.  In  the  inventory,  which  the  defendant  had  exhibited 
in  the  Ecclesiastical  Court,  were  inserted  several  debts  due  and  outstanding, 
which  defendant  chained  herself  with  when  received  or  recovered ;  Lonl 
Hardwicke y  C.  J.,  put  the  defendant  on  proof,  that  she  could  not  recover 
those  debts ;  for  she  ought  in  her  inventory  to  have  set  forth  which  debts 
were  sperate  and  which  desperate.  The  defendant  proved  by  a  witness, 
who  went  to  demand  several  of  them,  that  he  could  not  recover  them ; 
and  accordingly  they  were  allowed  as  desperate.  Smith  v.  Davis,  Mid- 
dlesex Sittings  after  M.  T.  10  Geo.  II.,  MSS.,  recognized  in  Young  v. 
Cawdrey,  8  Taunt.  734. 
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bond  against  the  plaintiff  as  the  executor  of  A.,  ¥^ho  pleaded  non 
est  factum^  which  was  found  against  him,  and  judgment  thereon : 
on  a  bill  filed  by  the  plaintiff  to  have  the  bond  and  judgment  set 
aside.  Lord  Hardwiche^  Ch.,  being  of  opinion,  that  the  bond  was 
good,  it  became  a  question,  whether  the  plaintiff  was  not  entitled 
to  relief,  on  the  ground  that  there  was  a  deficiency  of  assets.  Lord 
Hardwicke  decided,  that  the  plea  of  nan  est  factum,  and  verdict 
thereon,  amounted  to  an  admission  of  assets;  and  that  the  case 
was  the  same  with  the  preceding  case  of  a  judgment  by  default. 
So  where  in  debt  in  the  aetinet  against  defendant  («),  (as  executor 
of  A.,  administratrix  of  B.,)  upon  a  judgment  by  default,  obtained 
by  plaintiff  against  A.  as  administratrix,  suggesting  that  goods  of 
the  intestate  had  come  to  the  hands  of  A.  as  administratrix,  which 
she  had  wasted ;  defendant  pleaded,  1.  Non  detinet,  on  which  issue 
was  joined ;  2dly.  That  defendant  had  fully  administered  the  goods 
of  A.  Replication,  that  the  defendant  had  goods  of  A.  sufficient 
to  satisfy,  &c.,  and  issue.  The  jury  on  the  last  issue  found  assets 
of  A.  in  the  hands  of  defendant.  On  the  other  issue  the  plaintiff 
produced  the  judgment  by  default  against  A.,  on  which  he  relied  as 
evidence  of  assete  admitted  by  A.,  and  a  devastavit  by  A.  Lee, 
C.  J.,  (delivering  the  opinion  of  the  court,)  said,  that  he  could  not 
do  it  better  than  in  the  words  of  Holtj  C.  J.,  in  Rock  v.  Leighton, 
Having  read  that  case  from  Holfe  notes,  he  observed,  that  it  ap- 
peared from  that  case,  that  if  an  executor  will  not  take  advantage 
by  pleading,  but  suffers  judgment  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  and  is  as  strong  against  an  executor,  as  if 
assets  were  found  by  verdict  on  a  plene  administravit ;  and,  not* 
withstanding  the  objection,  which  had  been  raised  on  the  eround  of 
the  statute  30  Car.  IL  c.  7  (30),  and  by  4  &  5  Will.  &  Ma.  c.  24, 

(«)  SieUon  ▼.  Hawlinff,  I  Wila.  258,      where  this  case  ifl  correctly  stated   by 
and  MSS.    See  also  1  Saand.  219,  d.,      Seijt.  Williams,  who  examined  the  roll. 


(30)  By  Stat.  30  Car.  II.  c.  7,  a.  2,  (made  perpetual  and  enlarged  by 
4  &  5  Will.  &  Ma.  c.  24,  8.  12,)  **  The  executors  and  administrators  of 
executors' of  their  own  wrong,  or  administrators  who  have  wasted  and  con- 
verted the  assets  of  the  deceased  to  their  own  use,  shall  be  chargeable  in 
the  same  manner  as  their  testator  or  intestate  would  have  been  if  living." 
A  doubt  having  arisen  upon  the  preceding  clause,  whether  it  extended  to 
the  executors  and  administrators  of  any  executor  or  administrator  of 
right,  who,  from  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  first  testator  or  intestate,  although  such  Executor  or  ad- 
ministrator  of  right  had  been  guilty  of  a  devastavit  or  conversion,  it  was 
enacted  by  stat.  4  &  5  Will.  &  Ma.  c.  24,  s.  12,  *'  that  the  executor  and 
administrator  of  such  executor  or  administrator  of  right,  who  should  waste 
or  convert  to  his  0¥ni  use  the  estate  of  his  testator  or  intestate,  should  be 
chargeable  in  the  same  manner  as  his  testator  or  intestate  would  have 
been. 


tf 
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9. 12,  he  was  dear,  that  the  action  in  the  case  then  before  the  court 
was  well  brought.  On  the  authority  of  the  preceding  cases  of  JRock 
v.  Leighton,  Jtamsden  v.  Jackson^  and  Skelton  y.  Howling^  it  was 
holden  {t)y  that  where  an  executor,  (to  an  action  of  debt  on  bond,) 
had  pl^tded  payment,  which  was  found  against  him,  and  judgment 
accordingly,  it  operated  as  an  admission  of  assets ;  and  a  writ  of 

tfa*  havmg  been  sued  out  on  the  judgment,  to  which  the  sheriff 
d  returned  a  devastavit,  and  an  action  having  been  brought 
against  the  executor  on  the  judgment  suggesting  a  devastavit ;  it 
was  holden,  that  the  production  of  the  record  of  uie  judgment,  the 
writ  of  ^.  /a.,  and  the  sheriff's  return,  was  sufficient  evidence  to 
support  the  action.  If  an  executor  pay  interest  on  a  bond  due 
from  his  testator  (u),  it  will  not  conclude  him  from  alleging  want 
of  assets  to  pay  the  principal,  but  it  relieves  the  creditor  from  the 
necessity  of  proving  assets,  and  throws  the  onus  on  the  other  side. 
Where  defendant  binds  himself  as  administrator  (^),  to  abide  by 
an  award  touching  matters  in  dispute  between  his  intestate  and 
another,  and  the  arbitrator  awards,  that  defendant  as  adminis- 
trator shall  pay  a  certain  sum,  it  operates  as  an  admission  of  assets 
between  those  parties,  and  defendant  cannot  plead  phne  adminis- 
travU  to  an  action  of  debt  on  the  bond ;  because  the  giving  such 
bond  is  an  undertaking  to  pay  whatever  the  arbitrator  may  award. 
And  in  such  case,  if  an  attachment  be  moved  for  against  the  ad- 
ministrator (tf),  for  the  non-payment  of  the  money  awarded,  he  can- 
not defend  himself  against  it,  by  suggesting  a  deficiency  of  assets ; 
for  a  submission  to  arbitration  by  a  personiu  representative  is  con- 
sidered as  a  reference,  not  onlv  of  the  cause  of  action,  but  also  of 
the  question,  whether  or  not  he  has  assets.  And  when  the  arbi- 
trator awards  that  the  personal  representative  do  pay  the  amount 
of  the  plaintiff's  demand,  it  is  equivalent  to  determining  as  between 
those  parties,  that  the  personal  representative  had  assets  to  pay 
the  debt.  But  mere  suomission  to  arbitration  is  not  of  itself  an 
admission  of  assets  {z)  ;  for  in  a  case  where  the  arbitrator  only 
ascertained  the  amount  of  the  demand,  without  ordering  the  ad- 
ministrator to  pay  it,  it  was  holden,  that  the  administrator  might 
plead  plene  administravit. 

By  Stat.  3  &  4  Will.  IV.  c.  104,  [29  Aug.  1833,]  entitled,  "An 
Act  to  render  Freehold  and  Copyhold  Estates  Assets  for  the  Pay- 
ment of  Simple  Contract  Debts,  after  reciting  that  it  is  expedient 
that  the  payment  of  all  debts  should  be  secured  more  effectually 
than  is  done  by  the  laws  now  in  force ;  it  is  enacted,  ''  That  from 
and  after  the  passing  of  this  act,  when  any  person  shall  die,  seised  of 
or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or  heredi- 

(0  Ervinff  ▼.  Peters,  3  T.  R.  685.  (x)  Barry  v.  Riuh,  1  T.  R.  691. 

(ti)  Cteverlp  v.  Brett,  B.  R.  11  Geo.  (y)  Worthmgtim  w.  Barlow,  7  T.  R. 

HI.,  cited  in  Pearson  ▼.  Henry^  6  T.  R.  453. 

8.     See  2  Yes.  85.  (z)  Pearson  t.  Henry,  5  T.  R.  6. 
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tamentB,  corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold,  or  copyhold,  ¥^hich  he  shall  not,  by  his 
last  will,  have  charged  with,  or  devised  subject  to  the  payment  of, 
his  debts,  the  same  shall  be  assets  to  be  administered  m  courts  of 
equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  that  the  heirs  at 
law,  customary  heirs,  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such 
debtor,  whether  creditors  by  simple  contract,  or  by  specialty,  as  the 
heirs  or  devisees  of  any  persons  who  died  seised  of  freehold  estates 
were  before  the  passing  of  this  act  liable  to  in  respect  of  such  free* 
hold  estates,  at  the  suit  of  creditors  by  specialty  in  which  the  heirs 
were  bound:  Provided,  that  in  the  administration  of  assets  by 
courts  of  equity  under  this  act,  all  creditors  by  specialty,  in  which 
the  heirs  are  bound,  shaU  be  paid  the  fuU  amount  of  the  debts  due 
to  them  before  any  of  the  creditors  by  simple  contract  or  by 
qiecialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part 
of  their  demands.^' 


y  II.  Of  Actions  by  Executors  and  Administrators^ 

1.  What  Actions  may  be  brought  by  Executors  and  Administra- 
tors.— By  the  common  law,  executors  might  have  maintained  actions 
to  recover  debts  due  to  their  testator,  but  they  could  not  maintain 
actions  for  a  wrong  done  to  their  testator  in  his  life-time ;  «.  jf.  a 
trespass  in  taking  his  goods,  &c.  But  by  stat.  4  Edw.  III.  c.  7r 
reciting,  that  in  times  past  executors  had  not  had  actions  for  a 
trespass  done  to  their  testators^  as  of  the  goods  of  the  said  testators 
carried  away  in  their  life^  it  is  enacted,  ^^  tfaiat  the  executors  in 
such  cases  shall  have  an  action  against  the  trespassers,  in  like 
manner  as  they,  whose  executors  they  are,  should  have  if  they 
were  living.'"  This  statute  has  been  eiroounded  largely,  witn 
respect  to  the  persons  and  the  actions.  With  respect  to  tiie  per- 
sons (a),  it  has  been  holden,  that  an  administrator  is  within  the 
equity  of  this  statute,  and  shall  have  trespass  for  goods  carried 
away  in  the  life-time  of  the  intestate.  With  respect  to  the  actions, 
it  has  been  resolved  (&),  that  where,  upon  a  church  becoming  void, 
the  bishop  collated  wrongfully  and  the  patron  died,  the  executor  of 
the  patron  might  by  the  equity  of  this  statute  maintain  a  quare 
impedit  (31).     So  an  executor  may  have  an  action  of  trover  for  the 

(a)  Smiih  T.  Colgay,  Cro.  Elis.  384.         Mamm  ▼.  DiaNm,  Sir  W.  Jonet,  174»  5. 
{b)  A  Leon.  15,  Cue  53,  dted  in  Li 

(31)  Ejectio  firm^jt  will  lie  at  the  suit  of  an  executor  for  the  ouster  of 
his  testator.     7  Hen.  IV.  6,  b. ;  Bro.  Abr.  Ezor.  45,  5.  C. 
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conversion  of  the  testators  goods  in  his  life-time (c)  ;  or  an  action 
of  debt  on  stat.  2  &  3  Edw,  VI.  c.  IS,  for  not  setting  out  tithes 
due  to  the  testator  (d)  ;  or  an  action  on  the  case  against  the  sheriff 
for  a  false  return  made  in  the  life  of  the  testator  to  a  fi.fa.y  viz, 
that  he  had  levied  only  so  much,  part  whereof  he  had  sold  and  part 
remained  in  his  hands  for  want  of  purchasers  (e) ;  or  an  action  of 
debt  on  a  judgment  agdnst  an  executor,  su^esting  a  devastavit  in 
the  life-time  of  plaintiff's  testator  (/).  In  hke  manner,  it  has  been 
holden,  that  an  administrator  may  maintain  an  action  against  the 
bailiff  of  a  liberty  for  executing  a  fi.  fa.  and  removing  the  goods 
off  the  premises,  before  the  landlord  (the  intestate)  was  paid  a  year's 
renty  pursuant  to  stat.  8  Ann.  c.  17  (g).  Formerly  there  was  not 
any  remedy  provided  by  law,  for  injuries  to  the  real  estate  of  any 
person  deceased,  conmutted  in  his  life-time ;  but  now,  by  stat.  3  & 
4  Will.  IV .  c.  42,  s.  2,  ''  an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  by  the  executors  or 
administrators  of  any  person  deceased  for  any  injury  to  the  real 
estate  of  such  person  committed  in  his  life- time,  for  wmch  an  action 
might  have  been  maintained  bv  such  person,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  the  death 
of  such  deceased  person ;  and  provided  such  action  shall  be  brought 
within  one  year  after  the  death  of  such  person ;  and  the  damages, 
when  recovered,  shall  be  part  of  the  personal  estate  of  such  per- 
son ''(A).  And  bv  stat.  7  Will.  IV.  &  I  Vict.  c.  26,  s.  6,  «  If  no 
disposition  by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a 
freehold  nature,  the  same  shall  be  chargeable  in  the  hands  of  the 
heir ;  if  it  shall  come  to  him  by  reason  of  special  occupancy,  as 
assets  by  descent,  as  in  the  case  of  freehold  land  in  fee  simple ;  and 
in  case  there  shall  be  no  special  occupant  of  any  estate  pur  autre 
vicy  whether  freehold  or  customary  freehold,  tenant  right,  customary, 
or  copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  executor  or  adminis* 
trator  of  the  party  that  had  the  estate  thereof  by  virtue  of  the 
grant ;  and  if  the  same  shall  come  to  the  executor  or  administra- 
tor, either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  act, 
it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed,  as  the  personal  estate.**^ 

Every  action  (i)  brought  by  an  executor,  that  is  founded-  upon  a 
duty  accrued  in  the  testator's  life-time,  must  be  brought  in  the  deti- 
net  only,  that  is,  in  his  representative  capacity.  Where  the  cause 
of  action  (k)  accrues  after  the  testator's  death,  the  executor  may 

(c)  Rutlamdr, RutlaHd,Cro.E\3X.^77.  (h)  See  Powell  t.  JReet,  7  A.  &  E. 

[d)  Morenm'i  case,  1  Ventr.  30.  426,  and  jim/,  p.  798. 
>)  William*  t.  6r«y,  Lord  Raym.  40.  (i)  1  Sannd.  112,  n.  to  Dean  and  Ckap- 
f)  Berwick  ▼.  Andrewe,  Ld.  Raym.  ter  ^  Bristol  r.  Quyte, 

973.  W  Oallant  t.  BoutefloweTt  3  Doug. 

(^)  Palprave  ▼.  Wnulhamf  Str.  212.  36,  per  BulleTf  J. 
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sae  as  sach,  or  in  his  individual  capacity,  at  his  option.  And  gene* 
rally,  whenever  (Z)  the  subject  matter  of  the  action  would,  when 
recovered,  be  assets,  the  executor  may  sue  in  his  representative 
capacity. 

One  of  two  executors,  having  alone  proved  the  will,  had  received 
a  debt  due  to  the  testator,  which  by  his  will  was  appropriated  to 
the  pajrment  of  specific  legacies  to  his  grandchildren,  with  interest 
thereon,  and  afterwards  permitted  the  money  to  be  lent  out  to  a 
third  person,  by  whom  it  was  paid  to  A.  A.,  on  being  applied  to  by 
the  executor,  acknowledged  that  he  had  received  the  money,  and 
that  it  belonged  to  the  testator's  grandchildren,  but  refused  to  pay 
it  over  to  the  executor.  It  was  holden  (m),  that  both  executors 
might  join  in  an  action  brought  to  recover  the  money  against  A. 

By  Stat.  11  Geo.  II.  c.  19  (32),  s.  15,  «*  Executor  or  admi- 
nistrator of  tenant  for  life,  on  whose  death  any  lease  of  lands,  &c. 
determined,  shall,  in  an  action  on  the  case,  recover  from  the  under 
tenant  a  proportion  of  the  rent  reserved,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing  due.^  By  the  com- 
mon law  (n),  an  executor  or  administrator  could  not  have  an  action 
of  account ;  because  it  was  founded  on  a  matter  in  the  privity  of 
the  testator ;  but  now,  by  stat.  13  Edw.  I.  c.  23,  *^  An  executor 
shall  have  an  action  of  account  upon  an  account  with  his  testator."" 
By  25  Edw.  III.  stat.  5,  c.  5,  *^  Executors  of  executors  shall  have 
actions  of  debts,  accounts,  and  of  goods  carried  away  of  the  first 
testators,  in  the  same  manner  as  the  first  testator  should  have 
had."  Administrators  derive  their  authority  to  bring  actions  from 
the  stat.  31  Edw.  III.  stat.  1,  c.  11,  which  provides,  that  **  where 
a  man  dies  intestate,  the  ordinary  shall  depute  the  next  and  most 
loyal  friends  (33)  to  administer  his  goods,  wnich  deputies  may  bring 
actions  to  demand  and  recover,  as  executors,  the  debts  due  to  the 
intestate.^  Plaintiff  (o),  as  administrator,  declared  in  assumpsit 
that  defendant,  for  certain  fees  to  be  paid  to  him  by  intestate, 
undertook  as  an  attorney  to  investigate  the  title  of  premises  about 
to  be  conveyed  to  intestate.  Breach,  that  he  omitted  to  do  so,  and 
that  intestate  in  consequence  took  an  insufficient  title,  whereby  his 

(0  MmrMhall  ▼.  Broadkuni,  I  Cr.  &  J.  (n)  2  Inst.  404. 

405.  (o)  KfUf^M  T.  Quarle;  2  Brod.  &  B. 

(«)  WtMer  Y.Spene^t^B.  Si  A.  3&0.,     102. 


(32)  See  4  &  6  Will.  IV.  c.  22,  amending  this  act,  antSy  p.  603,  4. 

(33)  A  subsequent  statute,  21  Hen.  VIII.  c.  5,  s.  3,  in  case  of  intestacy 
or  executors  refusing  to  prove,  directs  the  ordinary  to  grant  administration 
to  the  widow  or  next  of  kin ;  and  where  two  or  more  stand  in  equal  degree, 
to  accept  which  he  pleases. 
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personal  estate  was  injured.  A  demurrer  to  this  declaration  was 
OTerruled.  And  where  (p)  a  vendor  omits  to  make  out  a  good  title 
within  the  stipulated  time,  and  the  vendee  dies,  his  executor  may 
sue  for  damage  incurred  by  the  personal  estate  by  loss  of  interest  on 
the  deposit  money,  and  the  expense  of  endeavouring  to  procure  the 
title.  An  administrator  cannot  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  intestate,  where  no  special  damage  to 
the  personal  estate  is  allied  (q).  Although  the  decisions  in  the 
three  last  mentioned  cases  turned  upon  the  damage  to  the  personal 
estate,  yet,  it  seems,  the  right  of  an  executor  or  administrator  to 
sue  on  a  breach  of  contract  made  with  the  deceased  is  not  confined 
to  cases  in  which  such  damage  can  be  stated.  For  instance,  an 
executor  (r)  is  entitled  to  sue  the  lessee  of  his  testator  for  the 
breach  of  a  covenant  purely  collateral,  committed  in  the  lifetime  of 
the  testator,  without  allegmg  special  damage  to  the  personal  estate 
in  his  declaration.  But  an  executor  (s)  cannot  sue  on  a  breach  of 
a  covenant  which  runs  with  the  land,  where  a  formal  breach  only 
has  taken  place  in  the  testator^s  lifetime ;  in  that  case  the  real  re- 
presentative is  entitled  to  recover  for  any  substantial  damage 
mcurred  after  his  death. 

John  Franklin,  after  devising  his  real  estate,  bequeathed  all  the 
monies  which  he  might  have  at  the  time  of  his  decease,  in  the  Three 
per  Cent.  Consolidated  Bank  Annuities  unto  C.B.,  and  then  devised 
and  bequeathed  the  residue  of  his  real  and  personal  estate,  subject 
to  the  payment  of  debts  and  legacies,  to  Thomas  Franklin,  and 
appointed  him  sole  executor.  The  executor  finding  a  larpe  smn  in 
the  Three  per  Cent.  Consolidated  Bank  Annuities  standmg  in  the 
name  of  the  testator,  demanded  permission  of  the  Bank  to  transfer 
the  whole  of  the  said  annuities  to  such  persons  as  he  should  think 
fit,  to  enable  him  to  pay  debts  and  legacies ;  the  Bank  refused,  on 
the  ground  that  the  stock  was  specifically  bequeathed ;  whereupon 
the  executor  filed  a  bill  in  the  Court  of  Chimcery  to  compel  the 
Bank  to  idlow  the  executor  to  sell  and  transfer  the  stocK.  No 
evidence  was  riven  in  the  suit  of  any  debts  being  due  from  the 
estate  at  the  tune  of  the  demand :  upon  a  case  sent  by  the  chan- 
cellor to  B.  R.,  the  auestion  was,  whether  the  executor  had  any  right 
of  action  agahist  tne  Bank  for  not  permitting  the  transfer  i  and 
that  court  was  of  opinion  (t)  the  executor  had  such  right. 

2.  JExecutarg  and  Administrators  must  Join  in  bringing  Actions. 
— It  is  a  general  rule,  that,  if  there  are  two  or  more  executors, 
and  one  proves  the  will,  they  must  all  join  in  bringing  actions ;  and 


(p)  Orme   r,  Brmig1U<m,   10    Bingh.  (•)  Kingdon  ▼.  NbttU,  1  M.  &  S.  355, 

633.  and  4  M.  &  S.  53 ;  /oner  t.  Km^,  4  M. 

(q)  Chmnkerkdn  ▼.  WUUtmtont  2  M.  &  S.  188,  ante,  p.  478. 

&  S.  408.  (t)  Franklin  ▼.  Bank  qf  England,  9  B. 

(r)  Baymond  ▼.  FUeh,  2  C.  M.  &  R.  &  C.  156. 
588. 
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if  they  do  not,  the  defendant  may  plead  in  abatement,  that  there 
are  other  execators  living  not  named  («).  In  this  plea  it  is  not 
necessary  to  aver,  that  the  executors  not  named  have  adminis- 
tered (a;);  because  they  may  administer  at  their  pleasure.  So 
where  there  are  two  or  more  administrators,  it  is  necessary  that 
they  should  join  in  bringing  actions  (y).  And  this  rule,  viz.  that 
all  the  executors  shall  join,  holds  even  where  some  of  the  executors 
refuse  before  the  ordinary  (z) ;  because  the  refusing  executors  may 
come  in  at  any  time  (a),  and  administer,  notwithstanding  their  re- 
fusal, either  during  the  lives  of  their  co-executors,  who  have  proved, 
or  after  their  deaui  (&).  The  like  law  is,  where  some  of  the  ex- 
ecutors are  infants ;  th^  must  all  join,  and  they  may  all  appear  by 
attorney :  for  those  of  nill  age  may  appoint  an  attorney  for  those 
within  age  (c).  So  where  there  are  two  executors,  one  of  full  age, 
and  the  other  within  age ;  and  the  executor  of  full  age  is  appointed 
administrator,  durante  tninari  astaie  of  the  other  executor.  A. 
made  B.  and  C,  who  was  an  infant  under  seventeen,  executors ; 

B.  only  proved  the  will,  and  brought  debt  as  executor  against  de- 
fendant (omitting  C).  Plea  in  abatement,  that  C.  was  made  an 
executor  with  B.,  and  is  yet  in  ftill  life,  not  named  (d),  &c.  Repli- 
cation, that  C.  was  of  the  age  of  one  year,  that  B.  proved  the  will, 
and  had  administration  committed  durante  minori  cetate^  and  that 

C.  is  still  under  seven  years  of  age.  On  demurrer,  judgment  for 
the  defendant;  for,  although  by  the  administration  committed 
durante  mincri  (Btate^  B.  hath  the  full  power,  yet  C,  the  infant, 
being  executor,  ought  to  be  named.  Action  on  the  case  for  an 
injuiT  alleged  to  be  done  to  the  reversionary  interest  of  the  plain- 
tifib  m  some  houses  by  the  negligent  manner  in  which  the  defend- 
ant pulled  down  a  house  of  his  own  adjoining  them.  The  plaintif& 
were  entitled  to  the  property,  which  was  leasehold,  as  executors  of 
one  J.  S.  To  prove  their  title,  they  produced  the  probate  of  the 
will  of  J.  S.,  which  was  granted  to  one  of  them,  Uberty  beins 
reserved  to  make  the  like  grant  to  the  two  other  executors  named 
in  the  will.    This  was  holden  {e)  sufficient,  per  Lord  Tenterden^  C.  J. 

3.  Of  joining  several  Causes  in  one  Action  by  Executors. — In 
order  to  join  several  causes  in  one  action,  the  action  must  be 
brought  as  to  all  such  causes  in  the  same  right  (34).    Hence,  a 

(«)  Beg.  140,  b.;  Bro.Abr.Exon.pl.  nized  by  Holt,  C.  J.,  in  Wankford  t. 

69  ;  Fits.  Abr.  Exon.  pi.  48.  Wanitford,  Salk.  307,  and  by  Tenterden, 

(jc)  41  Edw.  III.  22,  a.  C.  J.,  in  JValter$  t.  Pfeil,  M.  &  Malk. 

(y)  Reg.  140,  b.  363. 

{i)  Heiuh^$  case,  9  Rep.  36,  b.     See  (e)  Foxwisi^,  Tremmnet  2  Saund.  212. 

also  3  Atk.  239.  {d)  Smith   ▼.   Smith,  Yelr.   130 ;    1 

(a)  Bro.  Exors.  117 ;  Fits.  Abr.  Exors.  Brownl.  101,  S.  C. 

26.  («)  Waltert  and  other$  ▼.  Pfeii,  M.  & 

(b)  21  Edw.  IV.  23,  b.,  24,  a.,  recog-      Malk.  362. 

(34)  By  new  rule  H.  T.  4  Will.  IV.  several  counts  sbalJ  not  be  allowed, 

TOL.  II.  I 
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plaintiff  cannot  join,  in  the  same  action,  a  demand,  as  executor  or 
administrator,  with  another  demand,  which  accrued  in  his  own 
right.  The  reason  is,  because  the  funds,  to  which  the  money  and 
costs,  when  recovered,  are  to  be  applied,  or  out  of  which  the  costs 
are  to  be  paid,  are  different;  and  the  damages  and  costs  being 
entire,  the  plaintiff  cannot  distinguish  how  much  he  is  to  have  in 
his  representative  character,  and  how  much  he  is  to  hold  as  his 
own. 

After  much  discussion,  it  is  now  finally  settled  (/),  that  in  all 
actions  bv  executors  or  administrators,  if  the  money  recovered  on 
each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in  the 
same  declaration.  Thus,  for  instance,  a  count  (g)  for  work  by  the 
plaintiff  as  administrator  may  be  joined  with  counts  for  goods  sold 
and  work  done  by  the  intestate  on  promises  to  him.  So  also 
counts  (h)  on  promises  made  to  an  intestate  may  be  joined  with 
counts  on  promissory  notes,  given  to  the  administrator,  as  admi- 
nistrator^ smce  the  death  of  the  intestate.  The  counts  so  joined  to 
counts  on  promises  to  the  testator  should  state  (t)  that  the  duty  ac- 
crued to  the  plaintiff  in  his  representative  character,  *'  <u  executor ^ 
In  a  late  case  (A),  however,  in  a  declaration  by  executors,  a  count 
stating  that  the  defendant  had  accounted  with  the  plaintiff,  *'  exe- 
cutors as  aforesaid,^  was  joined  with  counts  stating  promises  to  the 
testator :  after  verdict  and  judgment  for  plaintiffii,  a  writ  of  error 
was  brought  upon  the  ground  of  misjoinder,  but  the  judgment  was 
affirmed. 


VIII.  Of  Actions  against  Executors  and  Administrators. 

1.  What  Actions  may  be  maintained  against  Executors. — For- 
merly an  action,  wherein  the  testator  might  have  waged  his  law, 
could  not  be  maintained  against  his  executors  or  administrators  (Q. 
Hence,  debt  on  a  simple  contract,  as  on  a  promissory  note  (m), 
would  not  lie  against  an  executor  or  administrator. 

But  now  wager  of  law  is  abolished  (n) ;  and  debt  (o)  on  simple 

2  Saund.  117,  d.  (m),  5th  edition.  592. 

Bdwardi  t.  Grace,  2  M.  &  W.  190.  (Q  Bro.  Exon.  80. 

[h)  Partridge  ▼.  Court,  5  Price,  412 ;  (m)  Barry  y.  jRobinstm,  1  Bos.  &  Pol. 

7  Price,  591,  overruling  Bette  ▼.  Mitchell,  N.  R.  293. 

10  Mod.  315.  (n)  Stat.  3  &  4  WUL  IV.  c.  42,  ■.  13. 

[0  2  Saund.  117,  d.  5th  edition.  (o)  Id.  a.  14. 


t 


k)  Laneefield  ▼.  Allen,  I  Bligh,  N.  S. 


unless  a  distinct  subject  matter  of  complaint  is  intended  to  be  established 
in  respect  of  each. 
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contract  IS  nuuntainable  in  any  court  of  common  law  against  any 
executor  or  administrator.  By  stat.  4  Ann.  c.  16,  s*  27  (p),  an 
action  of  account  is  given  against  executors  and  administrators  of 
guardians,  bailifib,  and  receivers,  and  also  by  one  joint  tenant  and 
tenant  in  common,  his  executors  and  administrators,  against  the 
other  as  bailiff,  for  receiving  more  than  his  share,  and  against  the 
executor  and  administrator  of  such  joint  tenant  or  tenant  in  com- 
mon. Assumpsit  might  always  have  been  brought  (;).  But  as- 
sumpsit will  not  lie  against  an  executor  (r)  for  a  legacy  payable  out 
of  the  general  funds  of  the  testator,  although  assets  be  averred  in 
the  declaration ;  for  the  law  will  not,  from  the  mere  circumstance 
of  an  executor's  being  possessed  of  assets,  imply  a  promise  by  him 
to  pay  such  legacy.  But  an  action  may  be  maintained  by  the 
legatee  (s)  of  a  specific  chattel,  against  an  executor,  after  his  assent 
to  the  bequest*  See  Hart  v.  Minors^  2  Cr.  &  M.  700,  where  under 
the  peculiar  circumstances  the  action  on  account  stated  was  holden 
to  be  maintainable  against  an  executor,  on  the  ground  that  he  had 
debited  himself,  and  ceased  to  hold  the  money  in  his  character  of 
executor. 

An  action  at  law  cannot  be  maintained  (^)  for  a  distributive 
share  of  an  mtestate's  property  agamst  the  administrator,  nor 
against  his  executor,  although  such  executor  may  have  expressly 
promised  to  pay.  The  neglect  or  refusal  of  the  administrator  to 
distribute  the  surplus  or  residue  of  the  effects  of  the  intestate 
among  the  next  of  kin,  according  to  the  statute  of  distribution 
without  the  previous  decree  or  sentence  of  the  court,  is  not  (v)  a 
breach  of  the  condition  of  the  administration  bond. 

An  acting  executor  having  once  received  (x),  and  fully  had  under 
his  control,  assets  of  the  testator  applicable  to  the  payment  of  a 
debt,  is  responsible  for  the  application  thereof  to  that  purpose ;  and 
such  application  having  been  disappointed  by  the  misconduct  of  his 
co-executor,  whom  he  employed  to  make  the  payment  in  question, 
he  is  liable  at  law  for  the  consequences  of  such  misconduct,  as  much 
as  if  the  misapplication  had  been  made  by  any  other  agent  of  a  less 
accredited  and  inferior  description  (35).     Where  a  sheriff  levies 

{p)  See  mde,  p.  3.  (t)  Dot  ▼.  Ouy,  3  East,  120. 

{q)  Palmer  t.  Lawwn,  1  Ler.  201 ;  (/)  Jones  t.  Tanner,  7  B.  &  C.  542. 

Norwood  T.  Read,  Plowd.  181 ;  Carter  (u)  The  Arehbiehop  qf  Canterbury  t. 

T.  Foeeet,  Palm.  329 ;  Pinehon'e  cMte,  9  Tappen,  8  B.  &  C.  151. 

Rep.  866 ;  Cro.  Jac.  662 ;  Cotiingion  ▼.  (x)  Croeee  ▼.  Smith  and  another,   7 

HnMt,  Cro.  Elk.  59.  East,  246. 

(r)  Deeke  ▼.  Strvit,  5  T.  R.  690. 


(35)  By  the  old  law,  there  was  a  distinction  between  executors  and 
trustees.  It  was  laid  down  as  a  general  rule,  that  where  executors  joined 
in  a  receipt,  both  having  the  whole  power  over  the  fund,  both  were  charge- 
able ;  where  trustees  joined,  each  not  having  the  whole  power,  and  the 

I  2 
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money  under  ^fi.  fa.  and  dies,  an  action  may  be  maintained  against 
his  executors  for  the  money  so  received  (y). 

Formerly,  no  remedy  was  provided  by  law  for  certain  wrongs 
done  by  a  person  deceased  in  nis  lifetime  to  another,  in  respect  of 
his^  property,  real  or  personal  {z)  (86) ;  but  now,  by  stat.  8  &  4 
Will.  I V .  c.  42,  s.  2,  "  An  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the  executors 
or  administrators  of  any  person  deceased,  for  any  wrong  committed 
by  him  in  his  lifetime  to  another,  in  respect  of  his  property,  real  or 
personal,  so  as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  such  person's  death,  and  so  as  such  action 
shall  be  brought  within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves  the  administra- 
tion of  the  estate  and  effects  of  such  person ;  and  the  damages 
to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  ad- 
ministration as  the  simple  contract  debts  of  such  person.'^  An 
intestate  (a)  was  lessee  of  some  coal  mines  of  the  plaintiff's,  and 
had  worked  the  coal  under  a  portion  of  land  excepted  from  the 
demise ;  part  of  such  coal  was  raised  more  than  six  months  before 
the  intestate^s  death,  and  part  within  six  months ;  the  plaintiffs  may 
bring  trespass  under  this  statute  for  so  much  as  was  raised  within 
the  six  months,  and  also  money  had  and  received  for  so  much  as 
was  raised  before,  the  acts  being  distinct,  and,  therefore,  the  two 
actions  not  incompatible.  The  foregoing  statute  is  confined  in 
terms  to  injuries  in  respect  of  property y  real  or  personal ;  the  law, 
therefore,  in  respect  of  injuries  to  the  person  remains  unaltered,  as 
to  which  Serjeant  Williams's  note,  above  referred  to,  may  be  con- 
sulted with  advantage. 

By  stat.  29  Car.  II.  c.  3,  s.  4,  ^'  No  action  shall  be  brought  to 
charge  any  executor  or  administrator  upon  any  special  promise,  to 
answer  daonages  out  of  his  own  estate,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  autho- 

(y)  Perkintom  t.  Clifford,   Cro.  Car.  (z)  Hambly  ▼.  Trottf  Cowp.  371. 

539.  W  PwoeU  ▼.  Ree9,  7  A.  &  E.  426. 


joining  being  necessary,  only  the  person  receiving  the  money  was  charge- 
able ;  but  the  rule  as  to  executors  has  been  in  some  degree  relaxed.  See 
the  opinion  of  Eldon^  Ch.,  in  Chambers  v.  Mirichin^  1  Ves.  iun.  197, 8. 
In  Walker  v.  Symonds,  3  Swans.  64,  the  same  learned  judge  said,  "  It 
may  be  laid  down  now,  as  in  Brice  v.  Stokes j  11  Ves.  319,  that  though 
one  executor  has  joined  in  a  receipt,  yet  whether  he  is  liable  shall  depend 
on  his  acting.*' 

(36)  See  Serjeant  Williams's  note  (1)  to  the  case  of  WheatUy  v.  Lane, 
1  Saund.  216. 
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rized."  At  the  common  law,  an  executor  or  administrator  oould 
not  have  been  chai^d  on  any  special  promise  to  answer  damages 
out  of  his  own  estate,  unless  such  promise  had  been  made  on  a 
sufficient  consideration.  The  statute  has  not  made  any  alteration 
in  this  respect.  The  promise,  though  in  writing,  still  requires  a 
sufficient  consideration  to  support  it  (5).  And(c)  the  considera- 
tion as  weU  as  the  promise  must  be  expressed  in  the  written  me- 
morandum or  note. 

The  provisional  assignee  of  the  Insolvent  Debtors  Court,  tmder 
Stat.  1  Geo.  IV.  c.  119,  s.  7,  assigned  the  estate  of  an  insolvent  to 
an  assignee,  who  assented  to  such  assignment,  and  acted  under  it  as 
tenant  of  premises,  which  the  insolvent  held  as  lessee  for  years :  it 
was  holden  ({f ),  that  the  executor  of  such  last  mentioned  assignee 
was  liable  to  the  lessor  for  breaches  of  covenants  in  the  lease,  sub- 
sequent to  his  testator's  death ;  it  not  appearing  that  the  Insolvent 
Debtors  Court  had  appointed  fresh  assignees. 

2.  What  Causes  of  Action  may  be  joined  against  Executors, — 
Several  demands,  some  of  which  accrue  from  the  defendant  in  his 
own  right,  and  others  in  right  of  another,  ought  not  to  be  joined  in 
the  same  action ;  because  such  demands  require  different  pleas  and 
different  judgments.  Hence,  if  a  declaration  aminst  an  executor 
or  administrator  contain  counts  which  charge  him  in  his  repre- 
sentative character,  and  counts  which  charge  him  in  his  own 
right,  such  declaration  will  be  bad,  for  misjoinder  of  cause  of 
action,  either  on  general  demurrer  (e),  or  in  arrest  of  judgment, 
or  on  writ  of  error.  The  four  first  counts  in  the  declaration 
were  on  promises  made  by  the  intestate  (/) :  the  fifth  stated, 
that  after  the  death  of  the  intestate^  the  defendant  as  administra- 
trix, was  indebted  to  the  plaintiff  for  monev,  by  the  defendant,  as 
such  administratrix,  had  and  received  to  the  use  of  the  plaintiff. 
On  special  demurrer,  assigning  for  cause  that  the  two  causes  of 
action,  the  one  from  the  intestate  and  the  other  from  the  adminis- 
tratrix, could  not  be  joined,  the  court  were  clearly  of  opinion  that 
they  could  not ;  because  the  last  count  stated  a  cause  of  action 
after  the  intestate's  death,  which  would  exclude  one  of  the  pleas 
that  might  be  pleaded  to  the  other  counts,  and  would  warrant  a 
different  jud^ent.  So  counts  on  promises  by  the  testator  cannot 
be  joined  with  counts  for  monev  had  and  received  by  the  defendant 
as  executor  (^),  or  for  money  lent  to  defendant  as  executor  (A),  or 
on  an  account  stated  of  money  due  from  defendant  as  executor  (t), 

(b)  Bmm  t.  Hughe$^  7  T.  R.  350,  n,  {e)  Briffden  ▼.  Parti,  2  Bos.  &  Pol* 

(e)  TTtfte  T.  Warlttn,  5  East,  10,  re-  424. 

eognized  in  Smtmden  t.  Waie/Uld,  4  B.  (/)  Jeimmff$  ▼.  Newman,  4  T.  R.  347. 

&  A.  595  ;  CSbnuy  t.  Piggoti,  2  A.  &EU.  (^)  Brigden  t.  Parkt,  2  Bog.  &  Pal. 

481 ;  Hawea  t.  Armtiriiff,  1  Bingh.  N.  424,  and  Bomb  ▼.  BowUr,  1  H.  Bl.  108. 

C.  761.  (h)  1  H.  Bl.  108. 

(d)  AJbarerombU  ▼.  BieknuM,  8  A.  &  (t)  Ibid. 
E.  683. 
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because  the  former  charge  the  defendant  m  right  of  the  testator, 
whereas  the  latter  charge  him  in  his  own  right.  But  where  an 
action  was  brought  against  an  administratrix  (A),  and  the  three  first 
counts  of  the  declaration  were  on  promises  by  the  intestate,  and 
the  last  was  on  an  accoimt  stated  between  plaintiff  and  defendant, 
as  administratrix,  of  money  owing  from  the  intestate^  and  in  con- 
sideration of  the  intestate  being  found  indebted,  a  promise  by 
defendant,  as  administratrix,  to  pay,  the  court  were  of  opinion  that 
there  was  not  any  misjoinder  of  action,  that  the  defendant  was 
charged  as  administratrix  in  all  the  counts,  and  that  this  was  the 
common  mode  of  declaring,  to  save  the  statute  of  limitations.  A 
promise  made  upon  good  consideration  by  a  testator,  that  his  exe- 
cutor shall  pay,  is  a  sufficient  consideration  for  an  action  in  assump- 
sit against  the  executor  (Q.  And  in  such  action,  it  is  neither 
necessary  (m)  to  aver  assets  (the  want  of  assets  being  matter  of 
defence) ;  nor  a  promise  by  the  executor.  On  a  count  averring  an 
account  stated  by  the  defendant  of  monies  due  from  him  as  execu- 
tor, the  judgment  shall  be  de  bonis  testatoris.  It  may,  therefore, 
be  joined  (n)  with  counts  on  promises  of  the  testator.  Counts  for 
goods  sold  to,  and  work  and  labour  done  for,  the  defendant,  as  exe- 
cutor cannot  be  joined  (o)  with  a  count  for  money  found  to  be  due 
on  an  account  stated  with  the  defendant  as  executor ;  for  the  two 
first  counts  are  necessarily  for  debts  due  from  the  defendant  in  his 
own  right,  and  charge  the  defendant  personally,  whereas  the  last 
count  charges  the  defendant  in  his  own  representative  character : 
and  consequently  there  is  a  misjoinder.  To  a  count  in  covenant 
charging  tiAe  defendants,  as  executors,  for  breaches  of  covenant  by 
their  testator  as  lessee  (p),  who  had  covenanted  for  himself,  his 
executors,  and  assigns,  may  be  joined  another  count,  charging  them, 
that  after  the  testator^s  death,  and  their  proving  the  will,  and  during 
the  term,  the  demised  premises  came  by  assignment  to  one  D.  A., 
against  whom  breaches  were  alleged ;  and  concluding,  that  so  nei- 
ther the  testator,  nor  the  defendants  after  his  death,  nor  D.  A. 
since  the  assignment  to  him,  had  kept  the  said  covenant,  but  had 
broken  the  same. 

3.  What  Executors  are  to  be  made  Defendants, — It  has  been 
observed,  that  in  actions  brought  by  executors,  it  is  necessary  that, 
where  there  are  two  or  more,  they  should  all  join,  whether  they 
administer  or  not,  if  one  of  them  has  proved  the  will.  But  this  is 
not  necessary  when  actions  are  brought  aaainst  them  {q) ;  for  the 
mere  circumstance  of  a  person  being  named  executor  does  not  com- 

El  the  plaintiff  to  make  him  a  defendant,  unless  he  has  administered, 
ence,  where  executors,  defendants^  plead  in  abatement,  that  there 

(k)  Seear  ▼.  Athhmn,  1  H.  Bl.  102.  (n)  8,  C. 

(/)  Powell  V.  Graham^  7  Taunt.  580.  (o)  Comer  t.  Skew,  3  M.  &  W.  350. 

(m)  8.  C,  per  three  Js. ;  Burroughs  J. ^  (p)  WiUon  r.  Wigg,  10  Eaft,  313. 

dissentiente.  \q)  Bro.  Exors.  pL  69. 
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are  other  executors  not  named,  they  must  add  (r),  that  the  exe- 
cutors not  named  have  adminiatered ;  for  the  plamtiff  is  bound  to 
take  notice  of  such  executors  only  as  have  admmistered.  Although 
executors  cannot  sever  in  decburing,  yet  they  may  in  pleading. 
Hence,  although  infant  executors  may  sue  by  attorney  with  execu- 
tors of  full  affe  («),  because  those  of  full  age  may  appoint  an  attorney 
for  those  wi&in  age,  yet  they  must  defend  by  guardian.  If  any  of 
the  executors  die  {t%  actions  must  be  brought,  not  against  the  sur- 
viving executors  and  executors  of  deceased  executors,  but  against 
surviving  executors  only.  K  there  are  two  or  more  administrators, 
they  must  all  be  made  defendants  (tc).  An  executor  de  son  tart 
must  be  declared  against  as  a  rightful  executor  (x).  In  an  action  (y) 
against  a  married  woman  executrix,  the  husband  must  be  joined  as 
a  defendant. 


IX.  Of  ike  Pleadings^  p.  801,  and  herein  of  the  Right  of  Retainer^ 
p.  805 ;  Evidence,  p.  806 ;  Judgment,  p.  808 ;  Costs,  p.  808. 

An  executor  may  plead  the  same  plea  in  bar  (z),  that  his  tes- 
tator might  have  pleaded ;  as,  in  an  action  of  assumpsit,  he  may 
plead,  that  his  testator  did  hot  tmdertake  or  promise ;  or  in  cove- 
nant, or  debt  on  bond,  that  it  is  not  the  deed  of  the  testator.  So 
an  executor  may  plead  in  bar,  that  he  has  fully  administered  all 
the  goods  and  chattels  which  were  of  the  deceased  at  the  time  of 
his  death.  The  plea  is  termed  a  plea  of  plene  administravit.  A 
testator  (a)  being  indebted  to  R.,  deposited  with  him  a  policy  of 
insurance  on  testator's  life,  as  a  security  for  the  debt,  or  for  a 
further  advance  then  made  by  R.,  and  died,  leaving  R.  and  M.  his 
executors.  R.,  still  holding  the  policy,  applied  to  the  insurers  for 
the  amount  due  on  it  (<^200) ;  which  they  refused  to  pay,  unless  R. 
and  M.  gave  a  receipt  for  it  as  executors.   They  did  so ;  R.  making 

frotest  that  he  signed  as  executor,  merely  to  satisfy  the  insurers. 
Q  an  action  by  a  judgment  creditor,  to  which  the  executors  pleaded 
plene  administraverunt,  except  as  to  £4^  (the  surplus  out  of  the  <f  200 
after  payment  to  R.),  it  was  holden,  that  the  executors  were  not 
chargeable  with  the  <^200  as  assets,  but  only  with  the  surplus  after 
payment  to  R.  In  like  manner  an  executor  may  plead  an  out- 
standing debt,  as  a  judgment,  in  which  plea  it  is  not  necessary  for 
the  executor  to  aver  that  the  judgment  was  had  for  a  true  and  just 

if)  SwaUow  T.  BmbenofHt  1  Ler.  161.  (u)  Reg.  140,  a.  b. 

t)  Prtteobaldi  t.  Kmmton^  Str.  783 ;  {x\  Alexander  ▼.  Lane,  YeW.  137. 

Fiti.  Ab.  Exor.  22.  (y)  Com.  Dig.  Admiiiistratioii  (D). 

(0  4  Leon.  193 ;  Bro.Ezon.99;  Ktz.  (z)  Com.  Dig.  Pleader  (2  D.  8). 

Abr.  Ezor.  22.  (a)  Olaholm  y.  Rowntree,  6  A.  &  E.  710. 
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debt  (&) ;  for  this  shall  be  presumed.  So  where  an  executor 
pleaded  (c)  that  his  testator  entered  into  a  bond  conditioned  for  the 
payment  of  a  sum  of  money  at  a  day  past,  beyond  which  he  had 
not  assets;  it  was  holden  sufficient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt;  for  it  shall 
be  intended  that  it  was.  And  the  same  intendment  shall  be  made, 
where  an  executor  or  administrator  pleads  a  bond  debt  due  to 
himself  and  retainer  (cf).  The  ancient  way  of  pleading  an  out- 
standing bond  was  to  set  forth  the  bond  only;  but  the  modem  way 
is  to  set  forth  the  condition  also.  When  the  day  of  payment  (e), 
mentioned  in  the  condition  of  the  bond,  is  past  in  the  lifetime  of  the 
testator,  the  penalty  is  the  legal  debt ;  and  although  an  executor, 
in  pleading  it  as  an  outstanding  debt,  sets  forth  the  condition  of  the 
bond,  yet  that  will  not  deprive  nim  of  the  advantage  of  covering  the 
assets  to  the  amount  of  the  penalty.  But  when  the  day  of  payment 
is  not  arrived  at  the  death  of  the  testator,  if  the  executor  sets  forth 
the  condition,  the  assets  can  be  covered  only  to  the  amount  of  the 
sum  mentioned  in  the  condition ;  for  the  force  of  the  bond  is  sus- 
pended until  the  condition  is  broken.  To  an  action  of  debt  on 
bond  for  <f  300  (/)  against  defendant,  as  executor,  he  pleaded  that 
the  testator  was  bound  in  a  statute  for  the  same  sum,  and  that  he 
had  assets  to  the  amount  of  <£^80  only,  to  satisfy  that  statute, 
which  remained  yet  in  force  and  not  paid.  On  demurrer,  it  was 
objected,  that  it  was  not  averred  in  the  plea,  that  the  statute  was 
made  for  deht^  and  that  the  debt  was  not  satisfied :  for  if  it  were 
for  the  performance  of  covenants,  it  was  not  reasonable  that  it 
should  be  a  bar  to  a  debt  on  a  bond  already  due,  when,  perhaps,  the 
covenants  would  never  be  broken  (37),  in  which  case  ther^  would 
not  be  any  cause  of  suit  or  extent  thereon.  But  the  court  resolved, 
that  the  plea  was  good ;  for  it  was  averred  that  the  statute  was  in 
force,  and  the  money  not  paid ;  it  was  good  enough  prima  facie;  and 
it  should  lae  intended  to  be  made  for  a  just  debt,  until  the  contrary 
was  shown.  It  was  holden,  that  an  executor  (ff)  might  plead  an 
outstanding  judgment  recovered  in  an  action  of  debt  on  a  simple 
contract  against  the  executor,  although  the  executor  miffht  have 
reversed  such  judgment,  while  debt  comd  not  be  maintained  against 
an  executor  on  a  simple  contract.  See  ante^  p.  796.  If  an  action 
be  brought  against  several  administrators  (A),  they  may  plead  an 

(b)  1  Ley.  200.  opinion  of  the  court. 

(c)  Lake  V.  Raw,  Carth.  8.  Cf)  PhUipe  ▼.  Bchard,  Cro.  Jac.  8. 

(d)  Pieard  ▼.  Brotm,  6  T.  R.  550.  Q)  Palmer  ▼.  Laweon,  1  Ler.  200. 

(«}  Bank  qf  England  ▼.  Moriee^  Str.  (h)  Further   ▼.    PwrtAer,  Cro.  Elii. 

1028  ;  Hardwicke,  C.  J.,  deliyering  the      (471). 


(37)  It  was  agreed  by  Fenner,  Gatody,  and  Yelverton,  Js.,  that  a  sta- 
tute for  performance  of  covenants  was  not  a  bar  in  debt  on  bond,  if  none 
of  the  covenants  were  broken. 
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outstanding  judgment  recovered  against  one  of  tlie  defendants ;  for 
a  recovery  against  one  administrator  shall  bind  him  and  his  com- 
panions. After  the  commencement  of  an  action,  an  executor  camiot 
nay  another  creditor  before  such  other  creditor  has  recovered 
judgment,  but  the  executor  may  confess  judgment  in  another  action 
for  the  damages  laid  in  the  declaration  (i),  without  ascertaining 
those  damages  by  writ  of  inquiry,  provided  they  do  not  exceed  the 
real  debt.  If  they  do,  the  plaintiff  may  reply  that  such  judgment 
was  not  for  a  true  and  just  debt.  An  executor  may  confess  a  judg- 
ment to  a  creditor  in  equal  degree  with  the  plaintiff,  pending  the 
action,  and  plead  it  in  bar  (A).  But  if  a  plea  of  judgment,  re- 
covered on  a  simple  contract,  be  pleaded  by  an  executor  to  a  debt 
on  bond,  it  must  be  averred,  that  such  recovery  was  had  before 
notice  of  the  bond  debt  (/). 

An  executor  may  plead,  puis  darrein  continuance  (m),  unreversed 
judgments  on  simple  contract  debts  of  the  testator,  recovered 
agamst  the  executor  in  suits  commenced  since  he  pleaded  the 

Kneral  issue  in  bar  in  the  principal  case ;  and  though  he  might 
ve  demurred  to  such  actions,  he  is  not  bound  so  to  do(n). 
Where  judgment  was  given  against  A.,  in  the  Common  Pleas,  who 
afterwards  entered  into  a  statute  and  died ;  and  his  administrator 
brought  error  on  the  judgment,  and,  pending  that  suit,  paid  the 
statute,  and  afterwards  the  judgment  was  aGBjmed ;  upon  a  sci.fa. 
to  have  execution  thereon,  the  administrator  pleaded  payment  of 
the  statute,  beyond  which  he  had  not  assets.  It  was  adjudged  a 
good  plea,  because  at  the  time  of  the  execution  of  the  statute,  the 
administrator  could  not  plead  the  judgment  in  C.  P.,  because  it 
was  doubtful  whether  it  would  be  affirmed  or  not  (o).  To  a  plea  of 
an  outstanding  judgment,  the  plaintiff  may  reply,  that  the  judg- 
ment was  obtained  by  fraud  and  covin.  And  in  a  case  where  an 
executor,  defendant,  pleaded  two  outstanding  judgments,  to  each  of 
which  the  plaintiff  replied  fraud,  and  traversed  that  the  debts  re- 
covered were  due  for  just  debts  (p) :  the  replication  was  holden 
good  on  a  special  demurrer,  the  court  observing,  that  the  plaintiff 
miffht  traverse  the  special  matter,  or  relv  on  the  fraud  generally, 
at  nis  election.  A  judgment  confessed  bv  an  executrix  to  a  cre- 
ditor of  the  testator,  as  well  for  his  own  debt  as  in  trust  for  the 
debt  of  manv  of  the  creditors,  cannot  be  pleaded  in  bar  to  an  action 
brought  agiunst  her  by  another  creditor  of  the  testator  (q)» 

Where  the  statute  of  limitations  (r)  is  pleaded  to  an  action 


(0  Waring  ▼.  Damfen,  I  P.  Wme.  295;  eonHnuanee,  aee  R.  6.  H.  T.  4  WUL  IV. 

10  Mod.  496 ;  3  P.  Wme.  401.  No.  2,  ante,  p.  134. 

{k)  Waring  ▼.  Damfen,  I  P.  Wmi.  295 ;  (n)  Prince  ▼.  Niekoieon,  5  Taunt.  665. 

Morriee  ▼.  BmUr  qf  England,  Ca.  Temp.  lo)  Rede  ▼.  JSerdoeie,  Yetf.  29. 

TUb.  225,  8.  P.  (p)  TVetkewg  ▼.  Ackland,  2  Saimd.  49. 

(0  Sawger  ▼.  Mereer,  1  T.  R.  690.  {q)  Toiputt  y.  WeUe,  1  M.  &  S.  395. 

(m)  Ae  to  pleading  a  plea  puie  darfem  (r)  Hickman  ▼.  Walker,  WiUes,  27. 
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brought  by  an  executor  on  a  promise  made  to  his  testator,  the  six 
years  are  computed  from  the  time  when  the  action  first  accrued 
to  the  testator,  and  not  from  the  time  of  proving  the  will.  But 
where  money  belonging  to  the  estate  of  an  intestate  is  received  by 
A.  (s)  after  the  death  of  the  intestate,  and  more  than  six  years 
afterwards  B.  takes  out  an  administration,  it  seems  that  the  time  of 
limitation  must  be  computed  from  the  day  on  which  the  letters  of 
administration  were  granted ;  and,  consequently,  if  B.,  within  six 
years  from  that  day  brings  an  action  for  money  had  and  received 
against  A.,  the  statute  of  limitations  will  not  operate  as  a  bar.  In 
an  action  by  administrator  upon  a  bill  of  exchange,  payable  to  the 
intestate,  but  accepted  after  his  death,  the  statute  of  limitations 
begins  to  run  from  the  time  of  granting  the  letters  of  administra- 
tion, and  not  from  the  time  the  bills  become  due,  there  being  no 
cause  of  action  until  there  is  a  party  capable  of  suing.  Murray 
V.  East  India  Company y  5  B.  &  A.  204.  See  also  Pratt  v.  Swaine^ 
8  B.  &  G.  287,  per  Bayley^  J.  ^'  Where  letters  of  administration 
have  been  granted,  the  administrator  is  entitled  to  all  the  rights 
which  the  intestate  had  at  the  time  of  his  death  vested  in  him ;  but 
no  right  of  action  accrues  to  the  administrator,  until  he  has  sued 
out  the  letters  of  administration.^  For  the  statute  of  limitations, 
and  the  decisions  thereon,  see  ante^  p.  135, 139. 

As  to  the  proper  mode  in  which  an  executor  of  an  executor 
should  frame  his  plea,  the  following  case  deserves  attention :  Plain- 
tiff, assignee  of  lessee  for  years,  sued  the  defendant  as  executor  of 
B.,  executor  of  A.,  the  lessor,  in  covenant  upon  the  original  inden- 
ture of  lease,  for  a  breach  of  the  covenant  for  quiet  enjoyment  of 
A.  (^),  and  since  his  decease  by  defendant.  Defendant  pleaded, 
that  he  had  fully  administered  all  the  goods  of  A.,  the  first  tes- 
tator. On  demurrer,  it  was  holden,  that  the  plea  was  bad,  inas- 
much as  it  only  gave  an  answer  to  one  part  of  a  case  which  pointed 
at  two  kinds  of  misapplication  of  those  funds  which  were  liable  to 
the  plaintiff's  demana.  Le  UlanCy  J.,  observed,  that  the  defendant 
might  discharge  himself  in  two  ways :  either  by  showing  that  the 
first  executor  fully  administered  all  the  goods  and  chattels  of  A. 
which  came  to  his  hands,  and  that  the  defendant,  since  the  death 
of  the  first  executor,  has  duly  administered  all  that  he  has  received 
of  A.'^s  assets ;  or  he  might  show  that  he  had  received  no  assets  of 
the  first  executor.  But,  as  the  plea  now  stands,  he  leaves  unan- 
swered every  thing  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  executor,  and  merely  answers  as  to  his 
own  application.  Bayley^  J.,  added,  that  the  plaintiff  was  entitled 
to  recover  his  debt  in  either  of  two  events ;  if  the  defendant  had 
received  assets  of  the  original  testator,  and  had  not  properly  applied 
them ;  or  if  the  defendant  had  received  assets  of  the  first  executor, 

(«)  Curry  ▼.  Siephenton,  Carth.  335 ;      Mod.  372. 
Skinn.  555,   8.  C.      See  the  record,  4  (0  Welh  ▼.  FydeU,  10  East,  315. 
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and  the  firBt  executor  had  received  assets  of  his  testator,  and  had 
not  duly  applied  them.  The  defendant  has  only  answered  as  to 
one  of  those  events,  but  the  plaintiff  may  be  entitled  to  satisfac- 
tion out  of  both  funds :  and,  therefore,  he  is  entitled  to  have  the 
issue  so  framed,  that  if  any  thing  be  forthcoming  to  him  out  of 
either  fimd,  he  may  be  able  to  avail  himself  of  it.  See  further  as 
to  pleading  the  statute  of  limitations,  and  statute  of  set-off,  by  and 
against  executors,  ante^  tit.  ^*  Assumpsit,^  and  tit.  '^  Debt.*" 

Of  the  Right  of  Retainer. — A  lawful  executor  or  administrar 
tor  (tt),  when  sued  by  a  creditor  of  the  deceased,  may  claim  a  right 
of  retaining  the  assets  in  satisfaction  of  debt  due  to  himself,  pro- 
vided such  debt  is  equal  or  superior  in  degree  to  that  claimed  by  the 
creditor.     Where  an  action  is  brought  against  a  defendant  as  exe- 
cutor (which  is  the  case,  as  well  where  the  defendant  is  charged  as 
rightful  executor,  as  when  he  is  charged  as  executor  de  son  tort)^ 
and  he  claims  to  retain  as  executor  or  administrator,  he  ought  to 
set  forth  the  letters  testamentary  (a;),  or  the  lettere  of  aominis- 
tration  (y),  in  order  that  it  may  appear  to  the  court,  that  he  is 
such  a  person  as  is  entitled  to  retain ;  for  an  executor  de  son  tort 
is  not  so  entitled  (z).    But  where  the  plaintiff  sues  the  defendant 
as  administrator^  and  he  claims  to  retain  as  administrator,  it  is  not 
necessary  that  Ihe  letters  of  administration  should  be  set  forth, 
because  the  plaintiff,  by  his  declaration,  admits  him  to  be  lawful 
administrator  (a).    An  executor  de  son  tort  cannot  retain  for  his 
own  debt,  although  of  a  superior  nature ;  neither  vrill  the  consent 
of  the  rightful  administrator  to  the  retainer,  given  after  action 
brought  by  creditor,  alter  the  case  (6) ;   nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  effects  of  the  deceased  to  the 
rightful  administrator  after  action  brought,  and  before  plea  pleaded, 
so  as  to  defeat  the  action  of  a  creditor.     In  debt  upon  bond  against 
the  defendant  as  executor  (c),  he  pleaded  a  judgment  which  he  had 
recovered  against  the  deceased,  and  so  justified  by  way  of  retainer. 
Replication,  that  the  defendant  was  executor  de  son  tort.     Re- 
joinder, that  after  the  last  continuance  the  defendant  had  obtained 
letters  of  administration.    On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.     But  the  court  held,  that 
it  was  well  enough ;  because  the  plea  did  not  expressly  admit,  that 
defendant  had  proved  the  will,  but  only  admitted  the  defendant's 
executorship  according  to  the  declaration.     By  the  replication  it 
appeared,  that  the  defendant  was  not  charged  as  a  rightful  but  as  a 
wrongful  executor,  which  could  not  appear  on  the  declaration,  the 

(«)  1  Keb.  285;   2  Vent.  180;    Sty.  (a)  Picard^.  Broum,  6T,K.  5b0. 

337 ;  Vaughan  ▼.  Browne,  h^fra.  (b)  Vernon  v.  Curtii,  2  H.  Bl.  18 ;  3 

(x)  Atkhuon  ▼.  Rawaon,  1  Mod.  208.  T.  R.  587. 

(y)  Caverly  Y.  BUisonf  T.  Jones,  23.  (c)  Vaughan  v.  Browne,  Str.  1106; 

(j)  Cn(//«r'f  case,  5  Rep.  30;   Yely.  Andr.  328 ;  7  Mod.  274,  Leach's  edit.,  and 

138.  MSS. 


806  EXECUTOR. 

method  of  dedarmg  agamst  both  of  them  being  the  same.  And 
the  rejoinder  set  forth  a  matter,  which  made  the  acting  as  milawfol 
executor  justifiable ;  for  the  subsequent,  administration  related  to 
the  death  of  the  intestate,  and  purged  the  precedent  wrongful  exe- 
cutorship, so  ajB  to  give  the  defendant  the  benefit  of  retaining.  Al- 
though an  executor  de  son  tort  cannot  avail  himself  of  Us  own 
wrongful  act  in  taking  possession  of  the  goods  of  the  deceased,  in 
order  to  retain  a  debt  for  his  own  benefit,  yet  he  may  plead  (d)  in 
answer  to  the  chum  of  a  simple  contract  creditor,  that  after  action 
brought,  he  had  disposed  of  the  assets  in  that  course  of  adminis- 
tration which  the  law  allows,  viz.  by  discharging  a  debt  of  higher 
degree,  as  a  specialty  debt ;  for  if,  at  any  time  before  plea  pleaded, 
an  executor  comes  to  the  knowledge  of  such  a  debt,  he  is  bound  to 
pay  it  before  a  simple  contract  debt,  whether  he  be  a  rightful  or 
wrongful  executor. 

JEvidence. — In  all  questions  respecting  personalty,  the  probate 
or  letters  of  administnition,  with  the  wm  annexed,  are  the  only 
legal  evidence  of  the  will  (e).  Trespass  for  taking  goods  (/).  On 
not  guilty,  the  defendant  admitted  that  the  goocb  nad  been  in  the 
possession  of  the  plaintiff  but  insisted  that  he,  the  defendant,  had 
a  property  in  them  as  executor  of  I.  S.,  and  then  produced  the 
original  will,  by  which  he  was  appointed  executor.  But,  per  JRay- 
mondt  C.  J.,  *^  I  cannot  allow  the  original  will  to  be  evidence  to 
prove  a  property  in  an  executor ;  the  probate  must  be  produced;  for, 
perhaps,  the  Ecclesiastical  Court  will  not  allow  this  to  be  the  tes- 
tator^s  will.  Besides,  until  probate,  a  man  dies  intestate ;  and,  if 
the  executor  dies  before  probate,  his  executor  shall  not  be  executor 
to  the  first  testator."  Where  a  probate  of  a  will  is  lost,  the  Ec- 
clesiastical Court  never  grants  a  .second  probate ;  but  they  will 
exemplify  the  first,  and  such  exemplifications  are  admissible  in 
evidence  (g).  Upon  issue  joined  on  a  plea  by  executors  of  plene 
administravitf  the  amount  of  the  stamps  upon  the  probate  is  admis- 
sible in  evidence  (A) ;  but  semb.  that  this  is  not  even  primd  facie 
evidence  of  the  amount  of  assets  received.  Probate  is  not  admis- 
sible to  prove  declarations  of  the  testator  as  reputation  in  questions 
of  pedigree  (i).  After  notice  to  defendant's  executors  to  produce 
probate,  and  refusal,  it  has  been  holden  (A),  that  an  instrument, 
produced  by  the  officer  of  the  Ecdesiasticai  Court,  purporting  to  be 
the  will  of  the  defendant's  testator,  and  indorsed  by  the  officer  as 

((Q  Ox€nhamy,Clapp,2B,Stkd.309»  (h)  Mann  ▼.  Lang,   3  A.  &  E.  699, 

(e)  But  see  Doe  d.  Bauett  y.  Mew^  7  ovemding  Curtit  ▼.  Huntf  1  C.  &P.  180 ; 
A.  &  E.  240,  ante,  p.  744.  and  Foeter  ▼.  BlakeloeJk,  5  B.  &  C.  328. 

(f)  Coey.lTef/eniAam,  Norfolk  Samm.  (t)  Doe  d.  Wild  ▼.  Ormerod,  1  Mo.  & 
Ass.  1725 ;  Seijt.  Leeds'  MSS. ;  Pmney  Rob.  466,  Aldereon,  J.,  on  the  authoritj 
T.  Pinney,  8  B.  &  C.  335,  S.  P.                      of  Bull.  N.  P.  246. 

(^)  Per  Cfur,  in  Shepherd  ▼.  Sharihoee,  (i)  Gorton  ▼.  Djfeonf  1  Broderip  & 
Str.  413.  Bingh.  219. 
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^  ihe  instramoit  whereof  probate  had  been  granted  to  the 
defendants,  and  that  they  had  awom  to  the  value  of  the  effects,  is 
admissible  in  evidence  in  an  action  against  defendants  for  money 
had  and  received  by  their  testator.  An  examined  copy  of  the  act 
book  in  the  registry  of  the  Prerogative  Court  of  Canterbury,  stating 
that  administration  was  granted  to  the  defendant  of  her  husband's 
goods  and  chattels  at  such  a  time,  is  proof  (/)  of  her  being  such 
administratrix  in  an  action  against  her  as  such,  vdthout  giving  her 
notice  to  produce  the  letters  of  administration.  Where  a  bill  of 
exchange  was  indorsed,  eenerallv,  but  delivered  to  A.,  as  adminis- 
tiatrix  of  B.,  for  a  debt  due  to  tne  intestate,  and  A.  died  intestate 
after  the  bill  became  due,  and  before  it  was  paid :  it  was  holden  (m), 
that  the  administrators  de  bonis  non  of  B.  might  sue  upon  the  bill ; 
and  that  their  title  was  sufficiently  proved  by  the  letters  of  admi- 
nistration de  banU  nait,  vdthout  producing  those  granted  to  A.,  the 
administratrix.  A  retainer  may  be  given  m  evidence  on  plene  adrnv- 
nislravit  (n) ;  but  debts  of  a  higher  nature  subsisting  cannot  (o).  In 
an  action  against  executors  for  a  debt  of  testator,  a  person  entitled 
to  an  annuity  under  the  will,  was  holden  not  to  be  disqualified  by  in- 
terest from  giving  evidence  for  the  defendants  (jp).  But  where  the 
action  was  by  a  bond  creditor  of  the  testator  against  the  devisee  of 
his  real  estate,  out  of  which  an  annuity  was  payable,  the  defence 
being,  that  the  testator's  signature  was  a  forgery ;  it  was  holden  (7), 
that  the  annuitant  was  not  a  competent  witness  for  defendant ;  for 
he  was  directly  interested,  the  object  of  the  evidence  being  to  pre- 
vent the  plaintiff  from  recovering  against  the  very  estate  devised  for 
payment  of  the  annuity.  By  stat.  1  Vict.  c.  26,  s.  17,  no  person 
shall,  on  account  of  his  being  an  executor  of  a  wUl,  be  incompetent 
to  be  admitted  a  witness  to  prove  its  execution,  or  validity  or  inva- 
lidity. Upon  plene  administravit  et  issint  riens  inter  mains  (r), 
if  it  be  proved  that  executor  hath  goods  in  his  hands,  which  were 
the  testator  s,  he  may  give  in  evidence,  that  he  hath  paid  to  that 
value  of  his  own  money,  and  need  not  plead  it  specially.  In  case 
against  executor,  upon  plene  administravit  («),  the  plaintiff  must 
prove  his  debt,  otherwise  he  shall  recover  but  one  penny  damages, 
though  there  be  assets ;  for  the  plea  admits  the  debt,  but  not  the 
amount. 

In  all  actions  by  and  against  executors  or  administrators,  the 
character  in  which  the  plamtiff  or  defendant  is  stated  on  the  record 
to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue  {t\ 
unless  specially  denied. 

{h  DnUr.  WUUamM,  13  East,  232.  ease,  in  7  M.  &  W.  240. 
(m)  Catkerwaodr,  Ckabaud,  1  B.  &  C.  (q)  Bhor  ▼.  DaHe9,  7  M.  &  W.  235. 

150.  (**)  1  Inst.  283,  a. 

(a)  Phmer  ▼.  Marehani,  3  Burr.  1380.  («)  Per  HoH^  C.  J.,  Shelley**  case, 

S\  BaU.  N.  P.  141.  Salk.  296. 
)  ^mmU  ▼.  Dtowet ,  5  B.  &  Ad.  368 ;  (0  R.  G.  H.  T.  4  Will.  IV.  21. 

but  see  the  remaiks  of  Parkef  B.,  on  this 
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Judgment.'- On  a  plea  ot  plene  administravit  generally,  by  an 
executor  (u),  the  plaintiff  may  immediately  take  judgment  of  assets 
quando  acciderint  (38).  In  debt  or  scire  facias  on  this  judgment, 
evidence  of  such  assets  only  as  have  come  to  the  executor's  hands 
since  the  judgment  will  be  receiyed  (:r).  Judgment  against  an 
executor,  in  covenant  broken  by  himself,  shall  be  de  bonis  testataris  ; 
for  it  is  the  testator^s  covenant  which  binds  the  executor  as  repre- 
senting him ;  and  therefore  he  must  be  sued  by  that  name  (y).  In 
like  manner,  upon  an  obligation  made  by  testator  for  the  performance 
of  covenants,  judgment  m  debt  on  the  bond  for  a  breach  of  cove- 
nant by  executor,  shall  be  de  bonis  testataris  {z).  So  in  debt  against 
an  executor  on  a  bond  made  by  testator  (a),  if  the  defendant  plead 
non  est  factum^  and  it  is  found  against  him,  judgment  shall  be  for 
the  debt  and  damages  de  bonis  testatoris;  for  the  executor  cannot 
know  whether  it  be  the  deed  of  the  testator  or  not.  In  debt  on 
bond  against  an  executor,  if  the  defendant  plead  ^^  fuUy  adminis- 
tered," and  any  assets  are  found  in  his  hands,  although  they  be  not 
to  the  value  of  the  debt,  yet  the  plaintiff  shall  have  judgm^it  for 
his  whole  debt  de  bonis  testatoris  (b)  (39).  In  debt  agamst  two 
executors  (c),  if  they  plead  severally  by  several  attorneys,  '^  fully 
administei^"  and  me  jury  find  that  the  one  has  assets  and  the 
other  has  not,  the  judgment  shall  be  against  him  only  who  is  found 
to  have  assets,  and  the  other  shall  go  quit. 

Costs. — Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  own  right,  he  is  liable  for  costs,  if  he  is 
nonsuited  (d).  Where  an  executrix  pleaded  first,  non  assumpsit ; 
2nd]y,  ne  ungues  executrix ;  and  Sdly,  plene  administravit ;  and 
issues  on  the  first  pleas  were  found  for  the  plaintiff,  and  on  the  last 
for  the  defendant;  it  was  hoIden(6),  that  the  last  plea  being  a 
complete  answ;er  to  the  action,  the  defendant  was  entitled  to  the 
general  costs  of  the  trial.  Plaintiff  sued  as  administratrix,  upon 
promises  to  the  intestate,  and  upon  an  account  stated  with  her  as 
administratrix  of  monies  due  to  her  in  that  character,  and  a  pro- 
mise to  pay  her :  it  was  holden  (/),  that  it  thereby  appeared  that 


()  NmU  ▼.  NeUon,  2  Sannd.  226. 

r)  Taylor  ▼.  Hollman,  Bull.  N.  P.  1 69. 
tv)  CoUhuv.Tkorougkgood^Hoh.lBB. 
[g)  CoMtUUm  T.  Eseeutor  qf  Smith, 
Hob.  283. 

(a)  Bro.  Abr.  Exor.  pi.  109. 

(b)  Lee  ▼.  Rulford,  acQudged  on  error, 
in  Exch.  Ch.  Roll.  Rep.  58. 

(c)  Beliew  ▼.  Jaekleden,  on  error  in 


Exch.  Ch.,  1  Roll.  Abr.  929,  (B.)  pi.  5. 
See  aUo  Pareone  ▼.  Hancock,  1  M.  & 
Malk.  330. 

(d)  Grimaiead  ▼.   Shirley,  2    Tannt. 
116  ;  Joneey.  Jonee,  1  Bingh.  249. 

(e)  Bdwarde  v.  Bethel,  1  B.  &  A.  254. 
See  also  Roffg  t.  Welle,  8  Taunt.  129. 

(/)  Dowbiffffin  ▼.  Harrieon,  9  B.  & 
C.  666 ;  Jobean  ▼.  Foreter,'!  B.  &  Ad.  6. 


(38)  See  the  form  of  this  judgment  in  2  Saund.  216,  17. 

(39)  But  see  Harrison  v.  Beccles,  cor.  Lord  Mansfield y  C.  J.,  London 
Sittings,  1769,  cited  in  Erving  v.  PeUrs,  3  T.  R.  688. 
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the  contract  was  one  made  between  the  plaintiff  saiA  another  person 
within  the  words  of  stat.  28  Hen.  VIII.  c.  16,  and,  therefore,  that, 
after  a  nonsuit,  the  defendant  was  entitled  to  costs.  Declaration 
by  executor  stated,  that  the  defendant  being  indebted  to  the  tes- 
tator at  the  time  of  his  death,  in  consideration  thereof,  promised 
the  plaintiff  as  executor  to  pay  him  the  amount.  The  statute  of 
limitations  was  pleaded ;  it  was  holden  (^),  that  the  plaintiff  being 
nonsuited  was  entitled  to  costs,  althou^  he  did  not  declare  upon 
an  account  stated.  And  now,  by  stat.  3  &  4  WiU.  lY.  c.  42,  s.  31, 
in  every  action  brought  by  any  executor  or  administrator  in  right  of 
the  testator  or  intestate,  such  executor  or  administrator  shall, 
unless  the  court  in  which  such  action  is  brought^  or  a  iudae  of  any 
of  the  said  superior  courts^  shall  otherwise  order^  be  liable  to  pay 
costs  to  the  defendant,  in  case  of  being  nonsuited  or  a  verdict  pass- 
ins  against  the  plaintiff.  An  executor  suing  on  a  count  upon  pro- 
mises to  himself  as  executor,  stating  a  consideration,  partly  of 
money  due  to  testator  in  his  life-time,  and  partly  of  an  account 
stated  with  himself  as  executor,  is  liable  to  costs  (A)  if  nonsuited, 
and  cannot  be  relieved  by  the  court  or  a  judge  under  this  statute. 
In  order  to  induce  the  court  to  exempt  an  executor  who  has  failed, 
from  costs  (t),  it  is  not  su£Gicient  that  the  action  has  been  brought 
bond  Jide^  imder  counsel^s  advice,  and  that  it  has  been  defeated  on 
a  difficult  point  of  law,  unless  there  be  improper  conduct  on  the  part 
of  the  defendant.  Unnecessary  prolixity  in  the  pleadings  is  not 
such  conduct :  nor  omitting  to  give  the  plaintiff  information,  which 
mmht  have  prevented  his  proceeding  witn  the  action,  if  the  plaintiff 
did  not  apply  for  the  information. 

iff)  Slater  r.Law90Hf  1  B.  &  Ad.  893.  Bingh.  N.  C.  301 ;  Southgate  ▼.  Crow- 

(A)  Cheaterman  ▼.  Lamb^  2  A.  &  E.  /«y,ib.518;  EngUry,  TVrwiien,  2  Bingh. 

129.  N.  C.  263.     See  aUo  Godwn  ▼.  FrtemaMf 

(t)  Farley  ▼.  Britmt,  3  A.  &  £.  839,  2  Cr.  M.  &  R.  585. 

KoogmxiDg    WUkmsun   ▼.    Bdwarde,  1 
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FACTOR. 


Of  the  Nature  of  the  Employment  of  a  Factor ^  |?.  810 ;  Power  and 
Authority^  jp.  811 ;  Lien^  p.  817;  Liability  of  Principal^ 
p.  820 ;  Stat.  4  Geo.  IV.  c.  83,  6  Geo.  IV.  c.  94,  p.  820 ; 
JESvidencey  p.  825. 

Of  the  Nature  of  the  Employment  of  a  Factor. — ^A  Factor  is 
an  agent,  who  is  commissioned  by  a  merchant  or  other  person  to 
sell  goods  for  him,  and  to  receive  the  produce.  Foreign  factors  are 
agents  residing  here,  commissioned  by  merchants  resident  abroad, 
or  the  contrary.  Home  factors  are  agents  resident  in  England, 
commissioned  by  merchants  also  resident  in  England.  A  factor  is 
usually  paid  for  his  trouble  by  a  commission  of  so  much  per  cent,  on 
the  goods  sold.  But  sometimes  he  acts  under  a  del  credere  com- 
mission (1)  ;  in  which  case,  for  an  additional  premium  beyond  the 


(I)  ''  Del  credere  is  an  Italian  mercantile  phrase,  which  has  the  same 
signification  as  the  Scotch  word  warrandice,  or  the  Eng^lish  word  guarantee. 
A  factor  who  has  general  orders  to  dispose  of  goods  for  his  principal  to 
the  best  advantage,  is  bound  to  exercise  that  degree  of  diligence  which  a 
prudent  man  exercises  in  his  own  affairs,  and  consequently  the  factor  is 
authorized  to  dispose  of  the  goods  according  to  the  best  terms  which  can 
be  obtained  at  the  time ;  and  if  it  shall  appear  that  he  has  done  so,  and 
that  he  has  sold  the  goods  to  persons  in  reputed  good  circumstances  at  the 
time,  and  to  whom  at  that  time  he  would  have  given  credit  in  his  own 
afiairs,  he  will  not  be  liable  to  his  principal,  although  some  of  these  should 
fail ;  and  for  such  trouble  the  &ctor  is  generally  paid  by  a  commission  of 
80  much  per  cent,  upon  the  g^oods  sold.  According  to  the  above  practice, 
the  principal  runs  idl  the  risk,  and  the  factor  is  sure  of  his  commission 
whether  the  event  be  favourable  or  not.  Many  merchants  do  not  choose 
to  run  this  risk,  and  to  trust  so  implicitly  to  the  prudence  and  discretion 
of  their  £u;tor;  and,  therefore,  the  agreement  called  del  credere  was 
invented,  by  which  the  factor,  for  an  additional  premium  beyond  the  usual 
commission,  when  he  sells  his  goods  on  credit,  becomes  bound  to  warrant 
the  solvency  of  the  purchasers.''  Arg.  Mackenzie  v.  Scott,  6  Bro.  P.  C. 
287,  Tomlin's  ed.  In  (hove  v.  Dubois,  1 T.  R.  112,  the  effect  of  a  com- 
mission del  credere  was  discussed  in  the  Court  of  King's  Bench,  and  that 
court  decided  that  it  was  not  merely  a  conditional  undertaking  and  gua- 
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nsiud  commission,  he  undertakes  for  the  credit  of  the  persons  to 
whom  he  seUs  the  goods  consigned  to  him  by  his  principal. 

Power  and  Authcrity. — ^By  the  common  law,  a  factor,  as  such, 
had  not  any  authority  to  pledge,  so  as  to  transfer  his  lien  to  the 
pawnee,  or  to  barter  (a),  but  only  to  sell  the  goods  of  his  prin- 
cipal (6).  Hence,  if  a  factor  pledged  the  goo£  of  his  principal, 
the  bitter  might  recover  the  value  of  them  m  trover,  against  the 
pawnee,  on  tendering  to  the  factor  what  was  due  to  him,  without 
making  any  tender  to  the  pawnee  (c)  (2).  The  same  rule  held 
with  recqpect  to  a  bill  of  lading  which  had  been  indorsed  to  a  factor 
by  his  principal :  for  the  bill  of  lading,  which  is  the  symbol  of  the 
delivery  of  possession,  cannot  give  a  factor  a  greater  authority  than 
the  actual  possession  of  the  soods  themselves.  Hence,  as  a  factor 
could  not  pledge  the  goods  of  his  principal  ((2),  by  a  delivery  of  the 
goods,  so  neither  could  he  do  it  by  an  mdorsement  and  deliveir  of 
tiie  bill  of  lading ;  for,  although  the  indorsement  of  a  bill  of  lading 
^ve  the  indorsee  an  irrevocable  risht  to  receive  the  goods,  where 
It  was  intended  as  an  assignment  of  the  property  in  the  goods,  yet 
it  would  not  have  that  operation,  where  it  was  intended  as  a  deposit 
only,  by  a  person  who  was  not  authorized  to  make  such  deposit. 
Nor  did  the  factor  acquire  an  authority  to  pledge,  where  bills  were 
drawn  by  the  principal  in  advance  of  a  consignment  made  to  the 
factor  for  sale.  Where  plaintiffi^  at  Liverpool,  having  a  consign- 
ment of  goods  coming  from  abroad,  transmitted  the  bul  of  lading, 
which  was  to  deliver  to  their  order,  to  B.,  their  brokers  in  London, 

{a\  Gnerreiro  t.  Peile,  3  B.  &  A.  616.  stat.  4  Geo.  IV.  c.  83,  post,  p.  820,  and 

(b)  Patenon  ▼.  Taah,  Str.  1178,  per  stat.  6  Geo.  IV.  c.  94,  post,  p.  821. 

Lee,  C.  J.,  Martini  ▼.  Coles,  1  M.  &  S.  (c)  Daubigny  v.  Duval,  5  T.  R.  604. 

140  ;  Shipley  t.  Kpmer,  1  M.  &  8.  484  ;  (<0  Newsom  v.  Thornton,  6  East,  17. 

Boymm  ▼.  CoUs,  6  M.  &  S.  14.    Bnt  see 


rantee  from  the  person  taking  it,  that  he  would  pay  if  some  other  person 
did  not,  but  that  it  was  an  absolute  engagement  from  him,  and  made  him 
liable  in  the  first  instance ;  and  the  same  doctrine  was  acquiesced  in,  and 
acted  upon,  in  Bize  v.  Dickaion,  1  T.  R.  285,  cited  in  Koster  v.  Eason, 
2  M.  &  S.  112,  ante,  p.  262.  Hence,  where  a  factor,  under  a  com- 
mission del  credere,  sold  goods,  and  took  accepted  bills  from  the  pur« 
chasers,  which  he  indorsed  to  a  banker  at  the  place  of  sale,  and  having 
received  the  banker's  bill  (payable  to  the  factor's  order)  on  a  house  in 
London,  indorsed  and  transmitted  it  to  his  principal,  who  got  it  accepted  ; 
it  was  holden,  that  on  the  failure  of  the  acceptor  and  drawer  of  this  bill, 
the  factor  was  answerable  for  the  amount.  Mackenzie  v.  Scott,  6  Bro.  P. 
C.  280,  Tomlin*s  ed.  But  see  further  as  to  the  effect  of  a  del  credere 
commission,  Morris  v.  Cleasby,  4  M.  &  Sel.  574.  Hornby  v.  Lacy,  6 
M.  &Sel.  171. 

(2)  Where  a  factor  pledges  the  goods  of  his  principal  as  his  own,  the 
pawnee  cannot  claim  to  retain  against  the  principal  for  the  amount  of  the 
ract0T*s  general  lien  at  the  time  of  the  pledge.  M*  Combie  v.  Davies,  7 
East,  5. 
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instracting  them  to  sell,  and  on  the  arrival  of  the  consignment 
drew  on  B.,  as  on  former  occasions,  in  anticipation  of  the  proceeds, 
authorizing  B.  to  deal  with  the  consignment  at  their  discretion, 
which  bills  B.  accepted,  and  placed  the  consignment  in  the  hands 
of  defendant,  their  factor,  for  sale,  not  disclosing  to  him  that  it  was 
not  their  property,  and  drew  on  him  on  account,  which  bill  he 
accepted  and  paid ;  and  sold  the  goods,  and  rendered  his  account, 
including  the  sale  therein  to  B.,  who,  before  their  acceptances 
became  due,  failed,  and  the  same  were  dishonoured;  it  was 
holden  (e),  that  the  plaintif&  were  entitled  to  recover  the  proceeds 
of  such  sale  from  the  defendant.  A  Quantity  of  oats  havmg  been 
consigned  by  a  merchant  abroad,  to  oe  sold  by  I.  S.,  who  vi^as  a 
merchant  as  well  as  factor,  he  placed  them  in  the  hands  of  A.,  a 
comfactor,  as  a  security  ibr  advances  made  by  him ;  but  the  oats 
were  not  to  be  sold,  without  the  consent  of  I.  S. :  they  remained  in 
A.'s  possession,  upon  these  terms,  for  nine  months,  when  they  were 
transferred  to  A.  by  a  sale  at  the  market  price.  No  money  actually 
passed,  nor  was  any  account  of  sale  rendered ;  but  the  amount  of 
the  price  was  allowed  in  account  between  I.  S.  and  A.,  leaving  a 
balance  in  favour  of  the  latter :  it  was  holden  (/),  that  this  v^as  in 
substance  a  pledge,  and  not  a  sale  by  the  factor ;  and  that  no  pro^ 
perty  passed  to  A.,  although  the  jury  had  found  it  to  be  a  bona  fide 
transaction.  The  circumstance  {g)  of  the  merchant  drawing  bills 
upon  the  factor  to  whom  the  goods  are  consigned,  against  the  con- 
signment, does  not  raise  an  authority  in  the  factor  to  raise  money 
to  meet  the  bills  by  pledging  the  goods.  A.,  a  merchant  at  Rio 
Janeiro,  consigned  cottons  to  B.  in  this  country  for  sale,  and  sent 
bills  of  lading,  which  showed  that  the  cottons  were  sent  on  account, 
and  at  the  risk  of  the  consignor.  B.  employed  C,  a  broker  at 
Liverpool,  to  effect  the  sales,  which  G.  did,  some  at  a  credit  of  ten 
days,  and  bills  at  three  months ;  others  for  cash  in  one  month. 
C.  made  large  advances  to  B.,  and  received  the  proceeds  of  the 
cottons  when  due.  Before  that  time  B.  had  become  bankrupt.  In 
an  action  by  A.  against  C.  for  money  had  and  received,  it  was 
holden  (A),  that  C.  was  not  entitled  to  retain  for  the  advances  made 
by  him  to  B. :  for  that  B.  was  a  factor  for  sale  only,  and  had  not 
any  authority  to  pledge  the  ffoods ;  and  that  A.  was  entitled  to 
recover  the  net  proceeds,  deaucting  such  sums  only  as  B.  could 
have  retained.  A.,  when  he  consigned  the  cottons  to  B.,  requested 
him  to  make  remittances  in  anticipation  of  sales ;  it  was  holden, 
that  such  request  did  not  give  B.  any  special  authority  to  pledge. 
Where  the  goods  are  permitted  to  remain  at  a  wharf  in  the  name 
of  a  broker,  who  is  accustomed  to  deal  in  the  article,  and  the 
broker  sells  them,  the  principal  will  be  bound  by  such  sale,  although 

(e)  Graham  ▼.  Dyster,  6  M.  &  S.  1.  (C.  P.)  639. 

(/)  Kuchein  ▼.  WiUon,  4  B.  &  A.  443.  (A)  Queiroz  ▼.  Trtmm,  3  B.  &  C.  342. 

(^)  Fitldmg  ▼.  Kymer,  2  Brod.  &  B. 
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he  did  not  expressly  authorize  the  broker  to  sell  (i).  A  factor  may 
sell  on  credit  (A),  although  not  particularly  authorized  by  the  terms 
of  his  commission  so  to  do. 

*^  An  agent  employed  generally,  to  do  any  act,  is  authorized  to 
do  it  only  in  the  usual  way  of  business.  Hence,  as  stock  is  sold 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock  cannot 
sell  it  upon  credit,  without  a  special  authority,  although  acting  bond 
Jidey  and  with  a  view  to  the  benefit  of  his  principal^'*  (Z).  A  person 
who  employs  a  broker  on  the  Stock  Exchange,  impliedly  gives 
him  authority  to  act  in  accordance  with  the  rules  there  establii^ed, 
although  such  principal  may  himself  be  ignorant  of  the  rules  (m). 

Where  plaintifis  consigned  goods  to  their  factors,  who,  not  having 
funds  to  pay  the  freight  and  duties,  agreed  with  the  defendants  that 
they  should  take  charge  of  the  consignment,  pay  the  freight  and 
dulses,  and  sell  the  goods,  and  have  one  half  the  usual  commission 
on  such  sale ;  and  the  defendants  accordingly  paid  the  freight  and 
duties,  and  received  the  goods,  after  which  the  factors  became  bank- 
rupt, having  before  informed  defendants  that  the  goods  were  the 
plaintiff's ;  but  defendants,  notwithstanding,  sold  the  goods :  held, 
that,  on  trover  by  the  plaintifi&,  the  defendants  had  not  a  right  to  re- 
tain for  the  freight  and  duties  after  deducting  the  balance  due  from 
the  factors  to  the  plaintifi&  at  the  time  of  the  bankruptcy  (n) .  Where 
C.  consigned  goods  to  M.,  their  broker,  upon  a  del  credere  commis- 
sion for  sale,  and  drew  bills  on  him  in  advance,  which  M.  accepted, 
but  never  paid,  and  afterwards,  without  the  knowledge  of  C,  placed 
the  goods  with  H.,  another  broker,  upon  a  del  credere  commission, 
and  upon  an  agreement  to  divide  the  commission  with  him,  and  ob- 
tained his  acceptances  for  the  amount,  and  H.  sold  the  goods  and 
afterwards  became  bankrupt,  and  his  assignees  received  the  pro- 
ceeds of  those  sales,  and  the  acceptances  of  H.  were  proved  under 
his  commission,  and  a  dividend  received  upon  them :  held,  that  the 
assignees  of  H.  were  liable  to  the  assignee  of  C,  who  had  also 
become  bankrupt,  for  the  amount  of  the  proceeds,  in  an  action  for 
money  had  and  received  (o).  Factors  may  be  bankrupts  (p).  By 
Stat.  31  Geo.  II.  c.  40,  s.  11,  factors,  employed  to  buy  or  sell  cattle 
by  commission,  are  prohibited  from  buying  either  directly  or  indi- 
rectly, on  their  own  account,  (except  for  the  necessary  use  of  their 
fiuniUes,)  live  cattle,  sheep,  or  swine,  in  London,  or  within  the  bills 
of  mortality,  or  at  anv  place  whilst  the  cattle  are  on  the  road  to 
London  for  side ;  and,  by  the  same  clause,  such  factors  are  prohibited 
firom  selling,  either  by  themselves  or  their  agents,  such  cattle,  &c. 

(t)  PieHring  ▼.   BuBt^  15  East,  38.  (in)  Per  Lord    Denmant  C.  J.,  and 

See  also  WhUehead  ▼.  Tuekett,  15  East,  Uttiedale,  J.,  Sutton  ▼.  Tatham,  10  A. 

400.  &  E.  27  ;  2  P.  &  D.  308. 

{i)  Per   Willet,   C.  J.,  WUles,  406.  (ft)  Solly  ▼.  Rathkone,  2  M.  &  S.  298. 

Per  Chambre,  J.,  3  Bos.  &  Pal.  489.  See  Bailey  y.  Cfulverwell,  8  B.  &  C.  448. 

(!)  Lord   BUenhorough,  C.  J.,  Wilt-  (o)  Coekran  ▼.  Irlamf  2  M.  a&  S.  301. 

^kin  ▼.  Simt,  1  Campb.  258.  (p)  Stat.  6  Geo.  IV.  c.  16,  s.  12. 
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in  London,  or  within  the  bills  of  mortality.  Penalty,  double  the 
value  of  the  cattle  sold ;  to  be  recovered  by  application  to  J.  P. ; 
one  moiety  to  prosecutor,  and  the  other  to  the  poor  of  the  parish 
where  the  offence  was  committed.  When  goods  are  consigned  to 
joint  factors  (9),  they  are  in  the  nature  of  co-obligors,  and  are 
answerable  for  one  another  for  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor  creates  a 
contract  between  the  owner  and  buyer  (r)  ;  and  this  rule  holds 
even  in  cases  where  the  factor  acts  upon  a  del  credere  commis- 
sion (s).  Hence,  if  a  factor  sells  goods,  and  the  owner  gives  notice 
to  the  buyer  to  pay  the  price  to  him  and  not  to  the  factor,  the 
buyer  will  not  be  justified  in  afterwards  paying  the  factor ;  and  the 
owner  will  be  entitled  to  recover  the  price  in  an  action  gainst  the 
buyer,  unless  the  factor  has  a  lien  on  such  price  (t).  If  a  factor 
sells  goods  in  his  own  name,  the  purchaser  has  a  right  to  set  off  (u) 
a  debt  due  from  him  in  an  action  by  the  principal  for  the  price  of 
the  ^ods.  Where  a  contract,  not  under  seal,  is  made  with  an  agent 
in  his  own  name,  for  an  indorsed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it ;  the  defendant,  in  the  case  where  the 
principal  sues,  being  entitled  to  be  placed  in  the  same  situation  at 
the  time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had 
been  the  contracting  party.  This  is  a  well  established  rule  of  law, 
frequently  acted  upon  in  sales  by  factors,  agents,  or  partners,  but 
it  may  equally  be  applied  to  other  cases.  Sims  v.  Bondy  2  Nev.  & 
Man.  616.  If  gooos  are  bought  by  a  broker  (a?),  who  does  not 
mention  the  name  of  his  principal  until  he  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods  against 
a  debt  due  to  him  from  the  broker,  but  is  still  liable  to  the  vendor. 
But  where  a  factor^  acting  under  a  del  credere  commission  (y),  sells 
ffoods  as  his  own,  and  the  buyer  does  not  know  of  any  principal,  the 
buyer  may,  in  an  action  brought  against  him  by  the  principal,  set 
off  a  debt  due  to  him  from  the  factor  (3).     There  is,  however,  a 


(q)  Go4/rey  t.  Saunderif  3  Wils.  114. 

(r)  Per  Lee,  C.  J.,  in  Serimihire  ▼. 
Alderton,  London  Sittingi,  Str.  1182, 
where  the  jury,  however,  found  a  yerdict 
against  the  opinion  of  the  judge.  See 
also  EjBp,  Murray,  Co.  B.  L.  379, 5th  ed. 

(9)  Homhy  ▼.  Laey,  6  M.  &  S.  166. 

{t)  See  Drinkwater  r,  Ooodwin,  Cowp. 
251. 


(«)  Per  Lord  7^/erd€fi,C.  J.,  deliver- 
ing judgment,  Taylor  ▼.  Kymer,  3  B.  & 
Ad.  334. 

(«)  WariMy  r.  Fmmek,  I  Campb.  85. 

(y)  George  ▼.  Clagett,  7  T.  R.  359. 
See  Morrit  v.  deoiby,  1  M.  &  S.  576 ; 
Blackhum  ▼.  Seholee,  2  Campb.  343,  and 
Cktrr  V.  HmeUf,  4  B.  &  C.  551 ;  Wynen 
V.  Brawn,  B.  R.  £.  T.  7  Geo.  IV. 


(3)  Where  a  factor  to  a  person  beyond  sea  bays  or  sells  goods  for  the 
principal  in  his  own  name ;  an  action  will  lie  against  him  or  for  him,  in 
his  own  name ;  for  the  credit  will  be  presumed  to  be  given  to  him  in  the 
first  case,  and  in  the  last  the  promise  will  be  presumed  to  be  made  to  him 
— and  the  rather  so,  as  it  is  so  much  for  the  benefit  of  trade.  Oonzales 
v.  Sladen,  T.  i  Ann.  London  Sittings,  Salk.  MSS.;  Bull.  N.  P.  130. 
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distiiiction  between  a  factor  and  a  broker.  A  factor  is  a  person  to 
whom  goods  are  consigned  for  sale  by  a  merchant  residing  abroad 
or  at  a  distance  from  the  place  of  sale)  and  he  usually  sells  in  his 
own  name,  without  disclosing  that  of  hie  principal ;  the  merchant, 
therefore,  with  full  knowledge  of  these  circumstances,  trusts  him 
with  the  actual  possession  of  the  goods,  and  gives  him  authority  to 
sell  in  his  own  name.  But  the  broker  is  in  a  different  situation,  he 
is  not  trusted  with  the  possession  of  the  goods,  and  he  ought  not  to 
sell  in  his  own  name.  The  principal  who  trusts  a  broker  has  a  right 
to  expect  that  he  will  not  sell  in  his  own  name.  Hence,  where  an 
action  was  brought  by  a  merchant  to  recover  the  price  of  his  own 
goods,  and  the  demand  was  resisted  on  the  ground  that  the  defend- 
ants, who  were  buyers  of  the  goods,  did  not  purchase  them  of  the 
plaintifSs,  but  of  Coles  and  Co.,  and  that  they  nad  a  counter  demand 
against  Coles  and  Co.,  which  they  were  entitled  to  set  off  against 
the  price  of  the  goods ;  it  was  holden  (2;),  that  the  defendants  had 
not  any  right  of  set  off;  for  the  plaintiff  had  not  enabled  Coles  and 
Co.  to  appear  as  proprietors  of  the  goods ;  and  although  Coles  and  Co. 
had  not  disclosed  the  name  of  their  principal,  and  were  merchants 
as  well  as  brokers,  yet  in  this  case  they  had  delivered  to  the  plain- 
ti£b  a  sold  note,  in  the  proper  form,  supposing  them  to  have  sold 
in  iheir  character  of  brokers,  and  they  had  delivered  to  the  de- 
fendants a  bought  note,  and  they  had  not  taken  any  counter  note 
from  the  defencUmts ;  there  was  enough,  therefore^  to  have  raised 
a  strong  presumption  in  the  minds  of  the  defendants  that  the  sale 
was  in  flie  character  of  brokers.  Coles  and  Co.  did  not  say  they 
sold  the  goods  as  their  own ;  the  defendants  did  not  ask  any  ques- 
tions ;  and  further,  it  appeared  that  the  deliveiT  order  had  been 
signed  by  the  plaintiffi.  A  bill  broker  who  receives  a  bill  merely 
for  the  purpose  of  procuring  it  to  be  discounted  for  his  customer, 
has  no  right  to  mix  it  with  bills  of  his  other  customers,  and  to 
pledge  (a)  the  whole  mass  as  an  advance  for  the  security  of  money. 
Parke^  B.,  delivering  judgment  and  commenting  on  the  foregoing 
case  in  Foster  v.  Pearson^  5  Tjrrw.  265,  observed,  that  in  the  a1> 
sence  of  evidence  as  to  the  nature  of  such  an  employment,  a  bill 
broker  must  be  taken  to  be  an  agent  to  procure  the  loan  of 
money  on  each  customer's  bill  separately ;  and  that  he  had  there- 

[z)  Barmg  y.  Corrie^  2  B.  &  A.  137.        judgment,  Haynet  ▼.  Foster,  4  Tyrw.  66 ; 
Per   Ld.    Lgndhunt,    delivering      2  Cr.  &  M.  239,  8,  C. 

"  Where  the  principal  resides  abroad,  he  is  presumed  to  be  ignorant  of  the 
circumstances  of  the  party  with  whom  his  factor  deals,  and  therefore  the 
whole  credit  is  considered  as  subsisting  between  the  contracting  parties." 
Per  Ckambrey  J.,  in  Houghton  v.  Matthews^  3  Bos.  &  Pul.  490.  '^  There 
may  be  a  particular  course  of  dealing  with  respect  to  trade  in  favour  of  a 
foreign  pnncipal,  that  he  shall  not  be  liable  in  cases  where  a  home  prin- 
cipal would  be  liable."    Per  Bay  ley  ^  J.,  15  East,  69. 
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fore  no  right  to  mix  bills  together,  and  pledge  the  mass  for  one 
entire  sum.  In  truth,  a  bill  broker  is  not  a  person  known  to  the 
law  with  certain  prescribed  duties,  but  his  employment  is  one  which 
depends  entirely  upon  the  course  of  dealing.  It  may  differ  in  dif- 
ferent parts  of  the  country ;  it  may  have  bounds  more  or  less  exten- 
sive in  one  place  than  in  another.  What  is  the  nature  of  its  powers 
and  duties  m  any  instance  is  a  question  of  fact,  and  is  to  be  deter- 
mined by  the  usage  and  course  of  dealing  in  the  particular  place. 

The  law  has  been  settled,  by  a  variety  of  cases,  that  an  unknown 
principal,  when  discovered,  is  liable  on  the  contracts  which  his 
agent  makes  for  him  (4),  but  this  rule  must  be  taken  with  some 
qualification;  for  a  party  may  preclude  himself  from  recovering 
over  against  the  principal,  by  Knowingly  making  the  agent  his 
debtor  (J). 

Evidence  is  admissible,  on  behalf  of  one  of  the  contracting  par- 
ties, to  show  that  the  other  was  agent  only,  though  contractmg  in 
his  own  name,  and  so  to  fix  the  real  principal ;  but  if  the  aeent 
contracts  in  such  a  form  as  to  make  himself  personally  responsible, 
he  cannot  afterwards,  whether  his  principal  were  or  were  not  known 
at  the  time  of  the  contract,  relieve  himself  from  that  responsibi- 
lity (c).  Thus  where  L.  and  Co.,  brokers  at  Liverpool,  sold  hemp  by 
auction  at  their  rooms,  and  gave  an  invoice,  describing  the  goods  as 
^*'  bought  of  L.  and  Co.,"  and  received  part  of  the  price,  but  failed 
to  deliver  the  goods.  An  action  being  brought  against  them  by  the 
purchaser  for  the  non-delivery,  and  for  money  had  and  received ;  it 
was  holden  (d)y  that  L.  and  Co.  had  made  themselves  responsible  as 
sellers,  by  the  invoice ;  and  could  not  defend  themselves  by  evidence 
tending  to  show  that  they  sold  as  agents,  and  had  intimated  that 
fact  before  and  at  the  time  of  the  sale,  and  that,  the  principals 
being  indebted  to  L.  and  Co.,  the  invoice  had  been  made  out  in 
their  names,  according  to  a  custom  of  brokers  in  Liverpool,  to 
secure  the  passing  of  the  purchase-money  through  their  hands. 

In  Trueman  v.  Loder  (e),  it  was  holden,  that  it  wais  not  com- 
petent to  defendant  to  give  evidence,  that  by  the  custom  of  the 
tallow  trade,  under  certain  contracts,  a  party  may  reject  the  imdis- 

{h)  Per  Ld.  Bllenborough,  in  Patenon  6  A.  &  E.  490. 

7.  GtmdoMtqui,  15  East,  68.  (S)  8.  C. 

(c)  Per  Ld.  Denman^  C.  J.,  delivering  (tf)  3  P.  &  D.  267  ;  11  A.  &  E.  589. 
judgment  of  court  in  J(me$  v.  Littleddle, 


(4)  This  rule  bas  been  applied  to  a  case,  where  the  agent,  at  the  time 
when  he  bought  the  goods,  of  plaintiff  at  Liverpool,  said  that  he  bought 
them  for  a  house  at  Dumfries,  for  which  house  he  had  bought  goods  of  the 
plaintiff  the  season  before,  but  did  not  name  the  principal,  nor  did  the 
seller  ask  it ;  and  the  court  said  he  was  not  bound  to  ask  it.  TJwmson  v. 
Davenport f  in  error,  from  Borough  Court  of  Liverpool,  9  B.  &  C.  78. 
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closed  principal,  and  look  to  the  broker  for  the  completion  of  the 
contract.  But  in  Johnston  v.  Usbom  (/),  evidence  of  a  custom 
in  the  com  trade  for  the  corn-factors  to  sell  in  their  own  name  was 
holden  to  be  admissible. 

(Joods  sold  by  a  broker  for  a  principal  not  named,  upon  the 
terms,  as  specified  in  the  usual  bought  and  sold  notes,  (delivered 
over  to  the  respective  parties  by  the  broker,)  of  ^^ payment  in  one 
months  money^  may  be  paid  for  by  the  buyer  to  the  broker  within 
the  month,  and  that  payment  may  be  maae  by  a  bill  of  exchange 
accepted  by  the  buyer  and  discounted  by  him  within  the  month, 
although  such  bill  had  a  longer  time  to  run  before  it  became  due(^). 
A  person  who  has  made  a  contract  as  agent  for  a  third  person  cannot 
sue  (A)  as  principal  without  giving  notice  to  the  defendant,  before 
action  brought,  that  he  is  the  party  really  interested.  But  where 
money  is  paid  by  an  agent  upon  an  agreement  made  with  him  in  his 
own  name,  the  principal  (i)  may  recover  it  back  upon  the  rescinding 
of  the  agreement.  The  plaintii&,  who  were  brokers,  bought  goods 
of  the  defendant  on  account  of  H.  and  by  his  authority.  The  pur- 
chase was  made  in  their  own  names,  but  the  vendor  was  told  that 
there  was  an  unnamed  principal.  The  plainti&  afterwards,  under 
a  general  authority  from  H«,  contracted  to  sell  the  same  goods, 
which  the  defendant,  had  not  yet  delivered.  H.,  on  hearing  of  the 
latter  contract,  told  the  pliuntiffi  that  he  would  have  nothing  to  do 
with  the  goods,  either  as  buyer  or  seller ;  and  to  this  the  plaintifis 
assented.  The  defendant  then  refused  to  deliver  the  goods,  and  the 
plaintifb  sued  him  for  damages  sustained  by  them  in  consequence  : 
it  was  holden  (A),  that  the  renunciation  of  the  contract  by  H.,  and 
the  plaintiff's  assent  thereto,  formed  no  objection  to  the  plaintiff^s 
right  to  recover,  of  which  the  defendant  coidd  take  advantage. 

Lien. — By  the  general  usage  of  trade,  where  there  is  a  coiu*se  of 
dealings  and  general  account  between  the  merchant  and  factor,  and 
a  balance  is  due  to  the  factor,  he  has  a  lien  on  aU  goods  in  his  hands 
for  such  baknce  of  the  general  account,  without  regard  to  the  time 
when,  or  on  what  account,  he  received  the  goods  (/). 

With  respect  to  this  general  lien,  it  is  to  be  observed : 

First,  That  it  will  not  attach  until  the  goods  come  into  the  pos- 
session of  the  factor  (m). 

Secondly,  The  lien  exists  during  such  time  only  as  the  factor  has 
possession  of  the  goods ;  for  if  he  should  part  with  the  possession 


(/)  3  P.  &  D.  236  ;  11  A.  &  £.  549.  B.  &  Ad.  962. 

(4f\  Faveme  ▼.  Beimett,  11  East,  36.  (I)  Kruger  ▼.  Wilcov,  Ambl.  252  ;  1 

(A)  BieJterton  ▼.  Btarrell,  5  M.  &  S.  Kenyon,  32,  8.  C. ;  Gardiner  ▼.  Coleman, 

383.  cited  1  Burr.  494  ;  and  per  BulUrf  J.,  6 

(0  D.  <if  Norfolk  V.  Worihy,  I  Campb.  East,  28,  n.  S.  P. 

337.  (m)  Kinloch  t.  Craiff,  3  T.  R.  119, 

(k)  Short  and  oikera  ▼.  Spackmanf  2  783. 
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after  the  lien  has  attached,  the  lien  is  gcme  (n).  But  where  a  factor 
is  in  advance  for  goods  by  actual  payment,  or  where  he  sells  under 
a  del  credere  commission,  whereby  he  becomes  responsible  for  the 
price,  he  has  a  lien  on  the  price,  although  he  should  have  parted 
with  the  possession  of  the  goods  (o).  Ana  this  rule  holds,  altliou^ 
money  should  have  been  advanced  by  the  factor,  at  the  time  when 
he  knew  that  the  principal  was  in  insolvent  circumstances  (p).  The 
owner  of  goods,  being  indebted  to  a  factor  in  an  amount  exceeding 
their  value,  consigned  them  to  him  for  sale :  the  factor,  being  also 
similarly  indebted  to  J.  S.,  sold  the  goods  to  him.  The  factor  after- 
wards became  bankrupt ;  and  on  a  settlement  of  accounts  between 
J.  S.  and  the  assignees,  J.  S.  allowed  credit  to  them  for  the  price 
of  the  goods,  and  he  then  proved  the  residue  of  the  claim  agabst 
the  estate :  it  was  holden  (9),  that  as  the  factor  had  a  lien  on  the 
whole  price  of  the  goods,  such  settlement  of  accounts  between  the 
vendee  and  the  assignees  afforded  a  ffood  answer  to  an  action  against 
the  vendee  for  the  price  of  the  goods,  brought  either  by  or  on  the 
account  of  the  original  owner.  But  where  a  factor  has  not  any 
special  claim  on  the  goods,  and  he  has  disposed  of  them,  whereby 
he  has  lost  the  advantage  arising  from  possession,  the  debt  is 
to  be  considered  as  the  debt  of  the  principal,  and  the  factor  has 
no  lien  on  the  price.  The  plainti£^  who  was  resident  in  Ireland, 
employed  two  persons,  as  his  factors  in  London,  to  seO  goods  for 
him,  which  he  liad  sent  to  them  (r).  The  factors  sold  these  goods 
to  J.  S.  for  a  certain  sum ;  the  plaintiff  not  knowing  to  whom 
thev  were  sold,  and  J.  S.  not  knowing  that  they  belonged  to  the 
plamtiff,  the  goods  having  been  delivered  to  him  as  the  goods  of  the 
factors.  The  factors,  before  payment,  became  bankrupt,  and  their 
debts  were  assigned  by  the  commissioneis  to  the  defendants,  who 
afterwards  received  from  J.  S.  the  money  for  the  goods.  The  plain- 
tiff having  brought  an  action  against  the  defendants  for  money  had 
and  received,  the  case  was  reserved  by  Holtj  G.  J.,  for  the  opinion 
of  the  Court  of  King's  Bench,  who  gave  judgment,  after  argument, 
for  the  plaintiff.  This  case  was  afterwards  cited  before  Parker^  C. 
J.,  at  the  London  Sittings,  and  allowed  to  be  law ;  because,  although 
it  was  agreed,  that  payment  by  J.  S.  to  the  factors,  vnth  whom  the 
contract  was  made,  woidd  have  discharged  J.  S.  as  against  the  prin- 
cipal, yet  the  debt  was  not  in  law  due  to  the  factors ;  but  to  the 
person  whose  goods  they  were ;  and  therefore  it  was  not  assigned  to 
the  defendants,  by  a  general  assignment  of  their  debts,  but  re- 
mained due  to  the  plaintiff  as  before;  and  having  been  paid  to 

(n)  See  Swtet  ▼.  Pym^  1  East,  4,  and  (a)  Hudion  ▼.  Chwiger,  5  B.  &  A.  27. 

Buller,  J.,  in  Liekbarrow  ▼.  MawUf  6  (r)  Garrait  ▼.  Cuihim,  T.  9  Ann.  B. 

East,  27,  n.  R.,  stated  by  WUlei,  C.  J.,  deUvering 

(0)  See  Drinkteater  ▼.  Goodwin,  Cowp.  the  opinion  of  the  court  in  Seott  ▼.  SW" 

251 ;  Hudson  y.  Granger,  5  B.  &  A.  27.  man,  Willes,  405 ;  reported  also  in  BuU. 

(p)  Foxerqft  v.  Detomhire,  2  Borr.  N.  P.  42,  ed.  6th,  by  the  name  of  Garrati 

931.  T.  Cullum, 
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the  defendantSy  who  had  not  any  right  to  have  it,  it  must  be  con- 
sidered in  law  as  paid  for  the  use  of  him  to  whom  it  was  due ;  and, 
consequently,  an  action  might  be  maintained  by  him  as  for  money 
had  and  received  to  his  use.  The  plaintifb,  who  were  partners, 
resident  beyond  sea,  consigned  a  quantity  of  tar  to  R.  S.,  the  bank- 
rupt, brother  of  one  of  the  plaintife,  as  their  factor  (s).  There  had 
been  mutual  dealings  between  the  two  brothers,  the  accounts  of 
which  were  then  unsettled.  The  ship  and  goodis  arrived  in  the 
Thames,  from  Carolina.  The  factor,  having  received  the  bill  of 
lading,  sold  the  tar  to  J.  S.,  upon  an  agreement  that  it  should  be 
paid  for  in  promissory  notes,  payable  four  months  after  the  delivery 
of  the  goods.  A  few  days  after  the  sale,  the  vendee  gave  ihe  factor, 
in  part  payment,  two  promissory  notes.  Soon  afterwards  the  factor 
committed  an  act  of  bankruptcy,  and  the  defendants  were  chosen 
assignees  under  the  commission.  The  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  they  received  the  money  due  upon 
them.  They  likewise  confirmed  the  sale,  and  settled  the  account 
wi£h  the  vendee,  and  received  the  balance.  An  account  for  money 
had  and  received  having  been  brought  by  the  plaintiffi  against  the 
assignees,  for  the  recovery  of  the  money  received  on  the  notes,  and 
the  money  received  on  the  settlement  oi  the  account,  it  was  holden, 
that  the  plaintiffii  were  entitled  to  recover  both  sums ;  Willes^  C.  J., 
(who  dehvered  the  opinion  of  the  court,)  observing,  as  to  the  first, 
that  the  notes,  having  been  in  the  hands  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  were  capable  of  being  distinguisned  from 
the  rest  of  the  bankrupt's  estate,  and  therefore  could  not  be  applied 
to  the  bankrupt's  debts ;  consequently  the  plaintiffi  were  entitled 
to  recover  the  value  of  those  notes  which  had  been  received  by  the 
defendants  in  like  manner  as,  if  the  goods  had  remained  in  specie, 
unsold  in  the  bankrupt's  hands  at  the  time  of  the  bankruptcy,  the 
plaintifib  might  have  recovered  them  in  an  action  of  trover.  As  to 
the  second  sum,  the  general  rule  was,  that  if  a  person  received 
money,  which  ought  to  be  paid  to  another,  an  action  would  lie  as 
for  money  had  and  received ;  that  the  assignees  having  received  the 
money,  which  belonged  to  the  plaintiffi,  they  ought  to  have  paid 
it  to  the  plaintiffs ;  and  not  having  done  so,  this  action  would  lie 
against  them  for  so  much  money  had  and  received  to  the  use  of  the 
pbtintiffii. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which  have 
accrued  previously  to  the  4ime  at  whicn  his  character  of  factor 
commenced.  A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name  (t)y 
to  C. :  C,  without  paying  for  these  goods,  sent  another  parcel  of 
goods  to  A.,  to  sell  for  mm,  not  having  employed  A.  as  a  factor 

(«)  Seoti  and  anoiher  ▼.  Surman  and  3  M.  &  S.  575. 

otkart,  Asaigneit  of  R,  8.,  a  Bankrtqftt  {t)  Houf^hionY,  Matthewif  per  Heatk, 

WiUet,  400,  cited  by  Lord  Sllenborfmghf  Rooke,  and  Chambre,  Js.,  Alvanley,  C. 

detiTeriDg  judgment  in  Taylor  ▼.  Plumerr  J.,  diuentientei  3  Bof .  &  Pul.  485. 
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before.  C  became  bankrupt,  and  his  assignees  claimed  the  goods- 
sent  by  G.  to  A.,  which  still  remained  unsold,  tendering  the  charges 
upon  those  goods.  A.  refused  to  deliver  them,  claiming  a  hen 
upon  them  for  the  price  of  the  former  ffoods  sold  by  him  to  C,  the 
balance  between  A.  and  B.  being  in  favour  of  A.  An  action  of 
trover  having  been  brought  by  me  assignees  against  A.,  for  the 
value  of  the  goods  sent  by  C,  it  was  holden,  that  they  were  entitled 
to  recover. 

Liability  of  Principal. — ^The  maxim,  that  the  principal  is  civiUy 
responsible  for  the  acts  of  his  asent,  universally  prevails  both  in 
courts  of  law  and  equity  (u).  Upon  this  principle  it  was  holden, 
bv  Holtj  G.  J.,  that  a  merchant  was  answerable  for  the  deceit  of 
his  factor  who  had  sold  some  silk  to  the  plaintiff  as  silk  of  a  supe- 
rior quality,  knowing  it  to  be  silk  of  an  inferior  quality  (z)  (5). 
Notice  to  the  principal  is  notice  to  all  his  agents,  if  there  be  rea- 
sonable time  to  communicate  that  notice  to  the  agents  before  the 
event  which  raises  the  question  happens  (y). 

The  law,  established  by  the  decisions,  relating  to  goods  shipped 
in  the  names  of  persons  who  were  not  the  actual  proprietors  thereof, 
and  to  the  deposit  or  pledge  of  goods,  having  been  found  to  afford 
great  facility  to  fraud,  and  to  produce  frequent  litigation,  and 
proving  in  its  effects  highly  injurious  to  the  interests  of  commerce, 
the  legislature  interposed;  and  by  stat.  4  Geo.  lY.  c.  83,  [18th 
July,  1823,]  it  was  enacted,  *^That  any  person  intrusted  for  the 
purpose  of  sale  with  any  goods,  and  by  whom  such  goods  shall  be 
shipped  in  his  own  name,  or  in  whose  name  any  goods  shall  be 
shipped  by  any  other  person,  shall  be  deemed  to  be  me  true  owner, 
so  as  to  entitle  the  consignee  to  a  lien  thereon,  in  respect  of  any 
money  or  negotiable  security,  advanced  or  given  by  such  consignee, 
to  or  for  the  use  of  the  person  in  whose  name  such  goods  sludl  be 
shipped,  or  in  respect  or  any  money  or  negotiable  security  received 
by  him  to  the  use  of  such  consignee,  in  like  maimer  as  if  such 
person  was  the  true  owner,  Provided  such  consignee  shall  not  have 
notice  by  the  bill  of  lading,  at  or  before  the  advance  or  receipt  of 
the  money  or  negotiable  security,  that  the  person  shipping,  or  in 
whose  name  the  goods  are  shipped,  is  not  the  actual  and  bond  fide 
owner :  Pbovided  also,  that  tne  person  in  whose  name  such  goods 

(«)  4  T.  R.  66,  per  Kenyan,  C.  J.  recognized  in  Willis  y.  Bank  ^f  England, 

\x)  Hem  ▼.  NtehoU,  Salk.  289.    Per  5  Nev.  &  Man.  490;  4  Ad.  &  £U.  21, 

Holt,  C.  J.,  at  Nisi  Prini.  8,  C. 
(y)  Maykew  t.  Eamet^  3  B.  &  C.  601, 


(5)  But  see  9  Hen.  VI.  53,  b.,  cited  in  Bro.  Abr.  Actions  sur  le  Case, 
pi.  8,  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff,  an 
action  on  the  case  does  not  lie  against  me,  unless  he  sold  it  through  my 
covin  or  by  my  command. 
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are  shipped  shall  be  taken  for  the  purposes  of  this  act  to  have 
been  intrusted  therewith,  unless  the  contrary  shall  appear  or  be 
shown  in  evidence  by  the  person  disputing  such  fact.^  Bj  sect.  2, 
^  Any  person,  body  politic  or  corporate,  may  accept  any  soods  or 
biQ  of  lading,  in  deposit  or  pledge  from  any  consignee,  and  enforce 
the  right  possessed  by  such  consignee,  but  shall  acquire  no  further 
right  than  was  possessed  by  the  consignee  at  the  time  of  the 
pledge.^  The  Srd  section  provides,  tnat  this  act  shall  not  be 
construed  so  as  to  prevent  the  owner  from  demanding  and  recover- 
ing the  goods  fit>m  the  factor  before  they  have  been  pledged,  or 
from  his  assignees  in  the  event  of  his  bankruptcy ;  nor  from  de- 
manding or  recovering  from  any  person,  or  his  assignees  in  case  of 
his  bankruptcy,  or  from  any  body  corporate,  the  goods  deposited  or 
pledged,  upon  repayment  of  the  money,  or  on  restoration  of  the 
n^otiable  security,  or  on  payment  of  a  sum  of  money  equal  to  the 
amount  of  such  security ;  nor  fit>m  recovering  from  such  person, 
or  body  corporate,  any  baJance  remaining  in  his  hands  as  the  pro- 
duct of  the  sale  of  such  goods,  after  deducting  thereout  the  amount 
of  the  money  or  negotiable  security ;  provided  that  in  case  of  the 
bankruptcy  of  such  factor,  the  owner  of  the  goods  so  pledged  and 
redeemed  shall  be  held  to  have  discharged,  pro  tantOf  his  debt  to 
the  bankrupt's  estate. 

Shortly  afterwards  it  was  found  expedient  to  alter  and  amend 
the  foregoing  statute,  and  to  make  further  provisions ;  and  there- 
fore, by  Stat.  6  Oeo.  lY.  c.  94,  [5th  July,  1825,]  it  was  enacted, 
that  any  person  intrusted  for  the  purpose  of  consignment  or  sale 
with  any  ^oods,  and  who  shall  have  shipped  such  goods  in  his  own 
name,  and  any  person  in  whose  name  any  goods  shall  be  shipped  by 
any  other  person,  shall  be  deemed  to  be  uie  true  owner,  so  far  as 
to  entitle  tne  consignee  to  a  lien  thereon,  in  respect  of  any  money 
or  negotiable  security  advanced  or  given  by  sucn  consimee  to  or 
for  the  use  of  the  person  in  whose  name  such  goo&  shall  be 
shipped,  or  in  respect  of  any  money  or  negotiable  security  received 
by  lum  to  the  use  of  such  consignee,  in  tne  like  manner  and  to  all 
intents  and  purposes^  as  if  such  person  was  the  true  owner ;  pro- 
vided  such  consignee  shall  not  have  notice  by  the  bill  of  lading  or 
otherwise,  at  or  before  the  advance  or  receipt  of  the  money  or  nego- 
tiable security,  that  the  person  shipping,  or  in  whose  name  the 
goods  are  shipped,  is  not  the  actual  and  oondfide  owner ;  provided 
also,  that  the  person  in  whose  name  any  such  goods  are  to  be 
shipped,  shall  be  taken,  for  the  puipose  of  this  act,  to  have  been 
intrusted  therewith  for  ^e  purpose  of  consignment  or  of  sale,  unless 
the  contrary  be  made  to  appear,  by  bill  of  discovery  or  otherwise, 
or  be  made  to  appear  or  be  shown  in  evidence  by  any  person  dis- 
puting such  fact ;  and  by  sect.  2,  that  any  person  intrusted  with  (ar), 

(x)  See  Pkmip$  amd  others  t.  Huik  and  oikera,  6  M.  &  W.  572,  and  poit,  p.  824. 
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and  in  possessimi  of,  any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper^s  certificate,  whamnger^s  certificate,  warrant  or 
order  for  delivery  of  goods,  shall  be  deemed  to  be  the  true  owner 
of  the  soods  described  in  the  said  several  documents,  so  far  as  to 
give  validity  to  any  agreement  (6),  thereafter  entered  into  by  such 
person  with  any  person,  for  the  sale  or  disposition  of  the  goods,  or 
any  part  thereof,  or  for  the  deposit  or  pledge  tliereof,  or  any  part 
thereof,  as  a  security  for  any  money  or  negotiable  instrument  ad- 
vanced or  given  by  such  persons,  &c.  upon  the  faith  of  such  several 
documents ;  provided  such  persons,  &c.  shall  not  have  notice  by  such 
documents,  or  otherwise,  that  the  person  intrusted  is  not  the  actual 
and  bond  fide  owner  of  the  goods  so  sold  or  pledged :  provided  (a) 
that  in  case  any  person,  &c.  shall  accept  any  such  goods  in  deposit 
or  pledge  from  any  such  person  so  in  possession  and  intrusted, 
without  notice^  as  security  for  any  debt  or  demand  due  from  such 
person  so  intrusted  and  m  possession  to  such  person,  &c.  before 
such  deposit  or  pledge,  then  such  person,  &c.  so  taking  such  goods 
in  deposit  or  pledge,  shall  acquire  no  further  right  in  the  goods  or 
any  such  document  than  was  possessed  by  the  person  so  possessed 
and  intrusted  at  the  time  of  such  deposit  or  pledge  as  a  security ; 
but  such  person,  &c.  so  taking  such  goods  in  deposit  or  pledge,  shall 
and  may  acquire  and  enforce  such  right  as  was  possessed  by  such 
person  so  possessed  and  intrusted :  and,  by  sect.  4,  any  person,  &c. 
may  contract  with  any  agent  intrusted  with  any  gooas  (7),  or  to 
whom  the  same  may  be  consigned,  for  the  purcnase  of  any  such 
goods,  and  receive  the  same  ot;  and  pay  the  same  to,  such  agent ; 
and  such  contract  and  payment  shall  be  binding  aeainst  the  owner 
of  such  goods,  notwithstanding  such  person^  ^c.  shall  have  notice^ 
that  the  person  making  such  contract,  or  on  whose  behalf  such 
contract  is  made,  is  an  agent,  provided  such  contract  and  payment 
be  made  in  the  usual  and  ordinary  course  of  business,  and  that  such 
person,  &c.  shall  not,  when  such  contract  is  entered  into  or  pay- 
ment made,  have  notice  that  such  agent  is  not  authorized  to  sell 
the  goods  or  to  receive  the  purchase-money.    And  by  the  5th 

(a)  Sect.  3. 


(6)  Persons  who  would  avail  themselves  of  the  provisions  of  this  act, 
must  prove  the  agreement.  Evans  v.  Truman^  2  B.  &  Ad.  886.  In  this 
case  the  defendant  had  received,  by  way  of  pledge,  India  warrants  from 
the  plaintiff's  broker,  who  had  been  intrusted  with  them,  without  any 
authority  to  pledge  or  sell,  under  a  written  agreement.  It  was  holden, 
that  defendant  .was  bound  to  produce  the  agreement 

(7)  It  is  difficult  to  say  precisely  what  is  meant  by  ^'  an  agent  intrusted 
with  goods :"  but  a  wharfinger  is  not  such  a  person.  Monk  v.  Whitten- 
bury y  2  B.  &  Ad.  486. 
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Median  (8),  any  person,  &c.  may  take  any  such  goods  or  any  such 
documeni  in  deposit  or  pledge  from  any  such  factor  or  agent, 
notwithstanding  such  person^  §*c.  shall  have  notice^  that  the  person 
making  such  deposit  or  pledge  is  a  factor  or  agent;  but  then  such 
person,  &c.  shall  acquire  no  further  right  to  the  goods,  or  document 
for  the  delivery  thereof,  than  was  possessed  or  might  have  been 
enforced  by  the  factor  or  agent  at  the  time  of  such  deposit  or  pledge 
as  security;  but  such  person,  &c.  shall  and  may  possess  and  enforce 
such  right  as  was  possessed  and  might  have  been  enforced  by  such 
&ctor  or  agent  at  the  time  of  such  deposit  or  pledge.  The  riffht 
of  a  factor  to  pledge  under  this  section  depends  upon  the  question 
whether,  upon  the  face  of  the  whole  account  between  them,  the 
principal  is  indebted  to  the  factor  (a). 

It  is,  however,  provided  (&),  that  ^'  nothing  herein  contained  shall 
be  construed  to  prevent  the  true  owner  of  the  goods  from  recovering 
the  same  from  his  factor  or  agent  before  a  sale,  deposit,  or  pledge,  or 
troia  the  assignees  of  such  factor  or  agent  in  the  event  of  nis  bank- 
ivpt<7 »  ^^^  ^  prevent  the  owner  from  recovering  from  any  person, 
&c.  the  price  agreed  to  be  paid  for  the  j)urchase  of  such  gooos,  sub- 
ject to  any  right  of  set-off  on  the  part  of  such  person,  &c.  against 
such  factor  or  agent ;  nor  to  prevent  the  owner  from  recovering 
from  such  person,  &c.  the  goods  deposited  or  pledged,  upon  repay- 
ment of  the  money,  or  on  restoration  of  the  negotiable  instrument 
advanced  on  the  security  thereof  by  such  person,  &c.  to  the  factor 
or  agent,  and  upon  payment  of  such  further  sum  of  money  or  on 
restoration  of  such  other  negotiable  instrument  (if  any)  as  may 
have  been  advanced  by  the  factor  or  agent  to  the  owner,  or  on  pay- 
ment of  money,  equal  to  the  amount  of  such  instrument ;  nor  to 
prevent  the  owner  from  recovering  from  such  persons,  &c.  any 
balance  remaining  in  his  hands  as  the  produce  of  the  sale  of  the 
goods,  after  deducting  the  money  or  negotiable  instrument  advanced 
on  the  security  thereof;  and  in  case  of  the  bankruptcy  of  the 
&ctor  or  affent,  the  owner  of  the  goods  so  pledged  and  redeemed 
shsdl  be  held  to  have  discharged  |>ro  tanto  his  debt  to  the  estate  of 
such  bankrupt.'"    See  Taylor  v.  Kymer,  3  B.  &  Ad.  320,  where  the 

(a)  Robertwn  y.  KenainffioHf  5  M.  &  Ry.  381.  (b)  Sect  6. 

(8)  A  broker  having  accepted  bills  for  his  principal  on  the  security  of 
goods  then  in  his  hands,  pledged  the  goods  with  a  person  who  had  notice 
of  the  agency,  but  did  not  inform  the  principal  of  this  transaction ;  it 
was  holden  *,  that  under  this  section  the  broker  could  transfer  such  right 
only  as  he  had,  which  was  a  right  to  be  indemnified  against  the  bills  which 
he  had  accepted,  and  that  the  principal,  having  satisfied  those  bills,  was 
entitled  to  have  bsu^k  his  goods  from  the  pawnee  without  paying  the  amount 
for  which  they  were  pledged. 

•  FMeker  t.  Heathy  7  B.  &  C.  517.    The  prorision  in  tUfl  lection  refers  to  a 
or  pledge  only,  made  ^tincdy  as  tn.dk.    ThomptoH  v.  Farmer,  M.  &  Malk.  48. 
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transfer  of  India  warrants  under  the  circnmstanoes  was  holden  not 
to  be  a  sale  or  disporition  within  the  meaning  of  the  foregoing 
statute.  The  remaining  sections  of  this  statute  relate  to  the  pro- 
secution of  agents  fraudulently  pledging  the  goods  of  their  principal. 

Before  the  passing  of  this  act,  or  rather  the  previous  act,  the  4 
Geo.  IV.  c.  83,  it  was  settled,  that  a  factor  or  agent  for  sale  had 
not  any  power  to  pledge,  whether  he  was  in  possession  either  of  the 
goods  themselves,  or  of  the  symbol  of  the  goods,  and  even  though 
the  symbol  might  bear  on  the  face  of  it  some  evidence  of  the  pro- 

Eerty  being  in  nimself ;  as  in  the  case  of  a  bill  of  lading,  in  which 
e  was  the  consignee  or  indorsee.  This  rule  was  thought  to  be 
attended  with  hajrdship  on  persons  dealing  with  factors  on  the  faith 
of  their  being  principals,  and  the  legislature,  by  the  4  Geo.  lY .  first 
relaxed  this  nde,  and  by  the  6  Geo.  IV.  extended  that  relaxation. 

This  statute  gives  validity  only  to  pledges  by  a  factor  of  docu- 
ments with  which  the  real  owner  nas  previously  mtrusted  him,  and 
does  not  extend  to  the  pledge  of  documents  created  by  the  factor 
himself  (c). 

The  2nd  section  of  the  6th  Geo.  IV.  came  under  the  considerar 
tion  of  a  court  in  Phillips  v.  JButh  (d)^  when  Parke^  B.,  delivered  a 
very  elaborate  judgment  of  the  court,  for  the  express  purpose  of 
distinctly  defining  the  meaning  of  the  statute :  advertmg  to  the 
2nd  section,  he  said,  *'  It  is  very  clear,  that  this  section  relaxes 
the  rule  of  the  common  law  only  with  respect  to  those  who  deal 
with  persons  who  are  not  merely  in  possession  of,  but  are  also  in- 
trusted with,  the  symbol  of  property.  However  great  the  hardship 
may  be  on  innocent  persons,  and  whatever  they  may  have  supposed 
from  finding  another  in  possession  of  a  document  bearing  the 
indicia  of  property  in  himself,  still  the  statute  does  not  apply,  and 
they  can  acquire  no  title  by  virtue  of  it,  unless  the  document  has 
been  intrusted  to  that  person.  If  the  legislature  had  intended  to 
make  the  simple  possession  of  such  instruments  sufiicient  to  enable 
the  party  having  them  to  make  a  good  title,  they  no  doubt  would 
have  so  provided ;  if  they  had,  the  mnocent  party  dealing  with  him 
would  have  been  protected,  but  the  innocent  owner  would,  in  that 
case,  have  suffered,  if  the  document  had  been  taken  from  him  by 
felony  or  fraud.  But  by  providing  that  a  person  should  be  intrusted 
as  well  as  in  possession,  the  inconvenience  is  obviated.  The  statute 
applies  only  to  written  documents  relating  to  goods,  and  not  to 
goods  themselves ;  and  for  this  reason — ^these  documents  may  be 
made  to  designate  the  owner's  name,  which  the  goods  themselves, 
generally  speaking,  cannot;  and  it  is  clear  that  the  legislature 
intended  that  those  persons  only  should  suffer  by  the  frauds  of  their 
agents,  who  have  intrusted  them  witii  the  evidence  of  title,  and 

.    (c)    Per   Atdenfm^  B.,   in    Clow   ▼.  ((Q  C  M.  &  W.  572. 

Holmea,  2  M.  &  Rob.  25. 
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omitted  to  take  those  precautions  which  might  have  prevented 
them  deceiving  others.  It  is  therefore  necessary,  in  order  to  give 
eflfect  to  this  clause,  that  the  owner  should  have  '*  intrusted**  the 
factor  with  the  document ;  not  that  it  is  necessary  that  the  owner 
should  have  had  personal  possession  of  the  document,  so  as  to  be 
able  to  mark  it  with  his  name^  and  himself  delivered  it  to  the  factor; 
for  if  his  own  agent,  general  or  special,  puts  it  into  the  hands  of  the 
factor  with  the  factor's  name  on  it,  or  if  the  factor  be  instructed 
by  the  owner  to  obtain  the  document  in  that  state,  and  does  so,  no 
doubt  he  is  ^^  intrusted^  by  the  owner  with  it  within  the  meaning 
of  the  act.  But  in  order  to  constitute  an  intrtisting  of  such  a  docu« 
ment,  it  is  necessaiy  that  the  owner  should  have  intended  the  &ctor 
to  possess  it  in  that  form,  at  the  time  when  he  had  the  possession. 
Intrusting  with  the  document  is  essentiaUy  different  from  enabling 
a  person  to  become  possessed  of  it — ^from  giving  him  the  means  of 
obtaining  it. 

JEvidence, — It  is  a  general  rule  of  evidence,  that  where  a  witness 
has  a  direct  interest  in  the  event  of  a  cause,  his  testimony  cannot 
be  received  (9).  But,  from  necessity,  an  exception  has  been  intro- 
duced in  the  case  of  factors  and  brokers,  because,  from  the  nature 
of  the  transactions  in  which  they  are  engaged,  the  contracts  they 
make  for  other  persons  cannot  be  proved  without  them.    Hence 


(9)  By  statute  3  &  4  Will.  IV.  c.  42,  s.  26,  in  order  to  render  the  rejec- 
tion of  witnesses,  on  the  eround  of  interest,  less  frequent,  it  is  enacted, 
'*  that  if  any  witness  shall  be  objected  to  as  incompetent,  on  the  ground 
that  the  verdict  or  judgment  would  be  admissible  in  evidence  for  or  against 
him,  such  witness  shall  nevertheless  be  examined ;  but,  in  that  case,  a 
verdict  or  judgment  in  that  action  in  favour  of  the  party  on  whose  behalf 
he  shall  have  been  examined,  shall  not  be  admissible  in  evidence  for 
him,  or  any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment 
against  the  party,  on  whose  behalf  he  shall  have  been  examin^,  be 
admissible  in  evidence  against  him  or  any  one  claiming  under  him.'' 
And  by  sect.  27, ''  the  name  of  every  witness  objected  to  as  incompetent, 
on  the  ground  that  such  verdict  or  ludgment  would  be  admissible  in  evi- 
dence for  or  against  him,  shall,  at  the  trial,  be  indorsed  on  the  record  or 
document  on  which  the  trial  shall  be  had,  together  with  the  name  of  the 
party  on  whose  behalf  he  was  examined,  by  some  officer  of  the  court,  at 
the  request  of  either  party,  and  shall  be  afterwards  entered  on  the  record 
of  the  judgment;  and  such  indorsement  or  entry  shall  be  sufficient  evi- 
dence that  such  witness  was  examined,  in  any  subsequent  proceeding  in 
which  the  verdict  or  judgment  shall  be  offerea  in  evidence.''  The  object 
of  this  statute  b  to  supersede  the  necessity  and  to  save  the  expense  of  a 
release.  The  effect  b  to  make  the  witness  competent  where  the  only 
interest  is,  that  the  verdict  or  judgment  may  be  used  for  or  against  the 
witness.  If  the  interest  extend  beyond  that,  then  a  release  is  necessary. 
See  Bawnum  v.  Willis^  3  Bingh.  N.  C.  669 ;  Yeomant  v.  Legh,  2  Mee. 
Sc  Web.  419,  and  the  other  cases  on  this  statute  cited  ante,  p.  375,  650. 
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it  has  been  holden  (e),  that  a  factor  is  a  good  witness  to  prove  the 
contract  of  sale,  in  an  action  bj  the  principal,  for  the  price  of  the 
goods  sold.  And,  in  a  later  case  (/),  it  was  determined,  that 
there  was  not  any  difference,  in  point  of  interest,  between  a  person 
who  sells  upon  commission,  and  one  who  is  to  have  a  share  of  the 
profit ;  and,  consequently,  that  a  person  who  was  employed  to  sell 
goods,  and  was  to  receive  for  his  trouble  whatever  money  he  could 
procure  for  them  beyond  a  stated  sum,  was  a  competent  witness  to 
prove  the  contract  between  the  seller  and  buyer.  So  a  broker, 
who  has  effected  a  policy  and  has  a  lien  on  it  for  his  premiums,  is 
a  competent  (g)  witness,  (notwithstanding  his  lien,)  to  prove  all 
matters  connected  with  the  policy. 

(«)  Dixon  V.  Cooper,  3  Wils.  40.  (jff)  Hunitr  ▼.  LealhUy,  10  B.  &  C. 

(/)  Benjamin  y.  Porteus,  2  H.  Bl.      858. 
590y  per  Heath  and  Eooke,  Js. 
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I.  Of  the  Right  of  Fishery  in  the  Sea^  and  in  the  Creeks  and 
Arms  thereof  and  in  fresh  Bivers^  p.  827. 

II.  Of  the  different  Kinds  of  Fishery^  p.  829  ;  Several  Fishery , 
p.  829 ;  Free  Fishery^  p.  830 ;   Common  of  Fishery ^  p.  832. 


I.  Of  the  Right  of  Fishery  in  the  Sea^  and  in  the  Creeks  and 

Arms  thereof  and  in  fresh  Rivers. 

''  The  right  of  fishing  in  the  sea  (a),  Mid  the  creeks  and  arms 
thereof,  is  originally  lodged  in  the  crown^  in  hke  manner  as  th^ 
ri^t  of  fishing  in  a  private  or  inland  river  is  originally  lodged  in 
the  owner  thereof.  But  although  the  kins  is  the  owner,  an^  as  a 
consequence  of  his  property,  hath  the  primary  riffht  of  fishing  in 
the  sea,  or  creeks  or  arms  thereof,  yet  aU  the  king's  subjects  in 
England  have  regularly  a  liberty  of  fishing  in  the  sea,  and  the 
creeks  and  arms  thereof,  as  a  public  common  of  piscary,  and 
may  not,  without  injury  to  their  right,  be  restrained  of  it,  unless 
in  such  places,  creeks,  or  navimble  rivers,  where  the  king,  or 
some  particular  subject,  hath  gamed  a  propriety  exclusive  of  that 
common  liberty,  either  by  the  Eing^s  charter  or  grant,  or  by  custom 
and  usaee,  or  prescription."  It  appears  from  this  passage,  that 
Lord  Male  thought  an  exclusive  right  of  fishery  in  an  arm  of  the 
sea  might  belong  to  a  subject  (ft).  And  of  this  opinion  were  the 
Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  another^  4 
Burr.  2162,  where  it  was  decided,  that  a  plea  which  prescribed  for 
a  several  fidiery  in  an  arm  of  the  sea,  was  good ;  but  it  was  there 
said,  that,  as  the  presumption  in  such  case  was  in  favour  of  the  king 
and  public,  it  was  incumbent  on  the  plaintiff  to  nrove  his  exclusive 
right,  agreeably  to  Hie  rule  laid  down  by  Lora  Hale^  in  1  Mod. 
105,  that  if  any  one  will  appropriate  a  privilege  to  himself,  the 

(a)  Ld.  Hole,  De  Jure  Maris,  p.  1,  e.  (fi)  See  also  8  Edw.  IV.  19,  a. ;  4  T. 

4 ;  HargTSTe'i  Tracts,  vol.  1,  p.  11.    See      R.  439,  S.  P.,  admitted  by  JTmyon,  C.  J., 
alio  the  case  of  The  Royal  FUhery  of  the      and  Aehhunt,  J. 
Bmme,  Dav.  R.  55. 
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proof  lies  on  his  side.  In  Ward  v.  CressweUy  Willes'  Rep.  265,  and 
16  Vin.  Abr.  354,  tit.  "  Piscary''  (B.)  S.  C,  the  court  held,  that 
all  the  subjects  of  England,  of  common  right,  might  fish  in  the  sea, 
it  being  for  the  good  of  the  commonwealui,  and  for  the  sustenance 
of  the  people  of  the  realm,  and  that  therefore  a  prescription  for  it, 
as  appurtenant  to  a  particular  township,  was  voidC  and  as  absurd  as 
a  prescription  would  be  for  travelling  tne  king's  highway,  or  for  the 
use  of  the  air  as  appurtenant  to  a  particular  estate.  To  trespass 
for  fishing  in  the  plamtifiTs  fishery  (c),  defendant  pleaded,  that  the 
place  is  an  arm  of  the  sea,  in  which  every  subject  has  a  right  to 
fish ;  the  plaintiff  in  his  replication  claimed  an  exclusive  right  by 
prescription,  traversing  the  general  right.  It  was  holden,  that  this 
was  a  bad  and  immaterial  traverse,  and  might  be  passed  over  by  the 
defendant,  and  that  it  was  competent  to  him  to  traverse  the  pre- 
scriptive riffht  of  the  plaintiff  stated  in  the  replication.  The  pre- 
servation of  the  spawn,  fry,  or  brood  of  fish,  has  been,  for  centuries, 
a  favourite  object  of  legidation,  and  the  statutes  passed  for  the 
purpose  are  extremely  numerous ;  thus  dredging  for  oyster  enpat  in 
a  common  navigable  river  is  illegal  under  the  stat.  13  Kic.  IL  stat. 
1,  c.  19,  which  has  never  been  repealed,  but  frequently  recog- 
nized (d).  In  Bagott  v.  Orr^  2  Bos.  &  Pul.  472,  the  court  seem  to 
have  been  of  opinion,  that  primd  facie  every  subject  has  a  right  to 
take  fish  found  on  the  sea  snore  between  high  and  low  water  mark, 
but  that  such  general  right  might  be  restrained  by  an  exclusive 
right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong  to  the 
owners  of  the  soil  adjacent  (e) ;  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  propriety  of  the  soil,  and  consequently 
the  right  of  fishing,  usque  filum  aqutB^  and  the  owners  of  the  other 
side  the  right  of  soil  or  ownership,  and  fishing  unto  the  filum  aqua 
on  their  side.  And  if  a  man  be  owner  of  land  on  both  sides,  in 
common  presumption  he  is  owner  of  the  whole  river,  and  hath 
the  right  of  fishing  according  to  the  extent  of  his  land  in  length. 
But  special  usage  may  alter  that  common  presumption ;  for  one 
may  have  the  river,  and  others  the  soil  adjacent ;  or  one  may  have 
the  river  and  soil  thereof,  and  another  the  free  or  several  fisnery  in 
that  river.  "  Where  a  private  river  is  the  boundary  of  two  persons* 
lands,  the  soil  ad  filum  aqtuB  belongs  to  the  owners  of  the  lands  on 
each  side  ad  filum  aquts,  unless  there  have  been  immemorially  acts 
of  ownership  exercised  by  one  or  the  other''  (/). 

(c)  Siekardaon  ▼.  7%«  Mayor,  Sfc.  qf  Tis'a  R.  57,  a.  b.  See  af  to  the  evidence 
Orford,  2  H.  Bl.  182.  of  ownership  of  riTen,  Jones  ▼.  WUiiami, 

(d)  MayoTy  9fe,  ^f  Maltkm  ▼.  Woohet^      2  M.  &  W.  S26. 

4  P.  &  D.  26.  (/)  Per  Wilmoi,  J.,  Spigrii  ▼.  Lhyd, 

(«)  Ld.  Hale,  De  Jure  Marls,  p.  1,  c.      Worceater  Spring  Ass.  1757,  MSS. 
1 ;  HaigraTe*s  Tracts,  vol.  1,  p.  5 ;  Da- 
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II.    Of  the  different  Kinds  of  Fisheryy  p.  829 ;  Several  Fishery^ 
p.  829;  Free  Fishery,  p.  830 ;  Gamnum  of  Fishery,  p.  832. 

A  several  fiahery  is  where  a  person  has  an  exclusive  right  of 
fishery,  either  in  lus  own  soil  or  in  the  soil  of  another  (g).  ^'  In 
order  to  constitute  a  several  fishery,  it  is  requisite  that  the  party 
ekuming  it  should  so  far  have  the  rieht  of  fisning  independently  of 
all  odiers,  as  that  no  person  should  have  a  co-extensive  right  with 
him  in  the  object  dalmed.  But  a  partial  independent  right  in 
another,  or  a  limited  liberW,  does  not  derogate  m>m  the  right  of 
the  general  owner"  (h).  He  who  has  a  several  fishery  is  not  neces- 
sarily the  owner  of  tiie  soil  (i) ;  but  as  the  exclusive  right  of  fishing 
is  an  incident  to  the  ownership  of  the  soil,  it  will  be  presumed  (A), 
until  the  contrary  be  shown,  that  such  right  resides  in  the  owner 
cf  Uie  soiL  Hence,  to  an  action  of  trespass  for  an  injurv  to  a  right 
of  several  fishery,  it  is  a  good  plea  that  the  soil  and  freehold  belong 
to  the  drfendant  (J)  (1).  To  tibis,  however,  the  plaintiff  may  reply 
tiUe  to  the  several  fishery,  either  by  prescription  or  grant,  thereW 
rebutting  the  presumption  of  the  right  of  several  fishery  being  still 
vested  in  the  owner  of  the  soil.  Where  a  subject  was  owner  of  a 
several  fishery  in  a  navigable  river,  where  the  tide  flows  andreflows, 
which  fishery  had  been  granted  to  him  before  Magna  Charta,  by 
the  description  of  separtms  piscaria  ;  it  was  holden  (m),  that  it  was 
an  incorporeal  and  not  a  territorial  hereditament,  and  that  a  term 
for  years  in  it  could  not  be  created  without  deed. 

If  a  person  be  seised  of  a  river  (n),  and  hy  deed  grant  a  several 
fishery  in  the  same,  and  makes  livery  of  seisin  secundum  formam 
earttB,  the  soil  does  not  pass ;  and  if  the  river  become  dry,  the 
grantor  may  take  the  benefit  a!  the  soil,  for  a  particular  right  only 
passed  to  the  grantee.    A  prescriptive  right  to  a  several  &hery  in 

(ff)  FIte.  Abr.  Btm,  pi.  27,  dtes  M.  (i)  See  5  B.  &  C.  886. 

20  Hen.  VI.  4.  (0  17  Edw.  IV.  6,  b. ;  18  Edir.  IV. 

(A)  ¥erLd.Mam^ld,C.  J.^deUyering  b.    Per  Ptuton,  J„  IB  Hen.  VI.  30,  a. ; 

ijke  reiohitioii  oi  the  coart,  Stymour  tmd  Fitz.  Abr.  Barre,  pL  20,  8,  C, 
ofAerv  ▼.  Ld.  Oowrtenay  and  9tker»,  6  (m)  J},  qfSomertei  v.  FogweU,  5  B,  & 

Burr.  2814.  C.  875. 

(0  Hafgrave'f  Note,  Co.  Litt.  122,  a.  (n)  I  Inst  4,  b.    Bat  see  Hargrave'i 

iu  (7).  note. 


(1)  See  also  10  Heo.  VIL  24,  b.,  28,  b.,  a  case  very  clearly  reported ; 
but  it  18  said  there,  that  the  plea  is  not  good,  unless  it  conclude  with  pray- 
ing, whether  plaintiff  shall  have  his  action  without  showing  title.  Per 
Brian,  J.,  but  in  20  Hen.  VI.  4,  a.,  Newton,  C.  J.  C.  B.^  was  of  opinion, 
that  the  plea  might  be  concluded  either  way. 
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a  navigable  river  may  pass  as  appurtenant  to  a  manor  (o).  A  right 
of  fishery  is  divisible,  and  may  be  abandoned  as  to  part,  while 
another  part  is  preserved.  Hence,  an  exclusive  right  to  dredge  for 
oysters  may  subsist  as  appurtenant  to  a  manor,  although  it  be 
lawful  for  all  the  king's  subjects  to  catch  floating  fish  therein. 
Trespass  for  breaking  and  entering  his  close,  and  fishing  in  separali 
jAscariA  sud^  and  for  taking  pisces  suos  (p).  After  verdict,  excep- 
tion was  taken  to  the  declaration  in  arrest  of  judgment,  because  it 
is  said  pisces  suos.  But  the  court  were  of  opinion,  that  being  in 
separali  piscaridy  it  might  well  be  said  pisces  suos,  because  they 
could  not  be  taken  by  any  other  person.  In  Fantleroy  v.  Aylmery 
Lord  Raym.  239,  where  the  declaration  stated  that  defendant,  in 
separali  sud  piscaria  piscatus  ftiit^  et  pisces  cepit^  after  verdict  for 
plaintiff,  an  exception  in  arrest  of  juagment,  directly  the  reverse 
of  that  in  the  foregoing  case,  vras  taken,  viz,  that  the  declarsti<m 
had  omitted  the  word  suos ;  but  the  court  thought  the  objection 
entitled  to  very  little  weight ;  because  the  plaintiff  having  alleged 
that  it  was  his  fishery,  trie  fifih  there  should  be  intendra  pritnA 
facie  to  be  his  fish.  A.,  being  seised  of  a  mill,  and  having  a  sole 
fishery  in  the  waters  of  the  mill,  granted  the  mill,  with  all  waters, 
streams,  &c.  necessary  in  woridng  the  same,  '^  except,  and  always 
reserving,  the  right  and  privilege  of  fishing  in  the  waters  of  the 
said  mill."  It  was  holden  (^),  that  this  was  an  exception  of  the 
sole  fisheiy,  and  not  a  reservation  of  a  new  easement. 


Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials  for 
an  accurate  description  of  a  free  fishery.  That  this  subject  is 
involved  in  doubt  and  uncertainty,  will  appear  from  the  following 
passages,  extracted  from  the  writings  of  Mr.  Justice  Blackstone 
and  Mr.  Hargrave : — 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to  be  a 
liberty  of  fishing  in  another  man's  water  (r),  states  a  free  fishery 
to  be  an  exclusive  right  of  fishing  in  a  public  river,  and  adds,  **  that 
it  is  a  royal  franchise,  and  is  considered  as  such  in  all  countries 
where  the  feodal  polity  has  prevailed;  though  the  making  such 
grants,  and  thereby  fq>propriating  what  seems  to  be  unnatural  to 
restrain,  the  use  of  running  water,  was  prohibited  for  the  future  by 
King  John's  great  charter;  and- the  rivers  that  Were  fenced  in  his 

(o)  Rogers  ▼.  Allen,  1  Campb.  309.  (g)  Ld.  Paget  y.  3ft7/et,  3  Dong.  43. 

(jf)  ChUd  y.  GreenhiU,  Cro.  Car.  553 ;  (r)  2  Bl.  Com.  39,  40 ;  Edo.  12. 

Sir  Wm.  Jones,  440,  S,  C. 
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time  were  directed  to  be  laid  open.    This  openine  was  extended 
by  the  second  and  third  charters  of  Henry  III.  to  those  also  which 
were  fenced  under  Richard  I.,  so  that  a  franchise  of  free  fishery 
oo^t  to  be  as  old  as  the  reign  of  Henry  II.     This  differs  from  a 
several  fishery,  because  he  that  has  a  several  fishery  must  also  be 
(or  at  least  derive  his  rieht  from)  the  owner  of  the  soil,  which  in  a 
free  fishery  is  not  requisite.     It  differs  from  a  conmion  of  piscary, 
in  that  the  free  fishery  is  an  exclusive  right ;  the  common  of  piscary 
is  not  so ;  and  therefore,  in  a  free  fishery,  a  person  has  a  property 
in  the  fii^  before  they  are  caught ;  in  a  common  of  piscary,  not 
until  afterwards.     Some,  indeed,  have  considered  a  free  fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a  liberty 
to  fish  in  the  several  fidiery  of  the  grantor.     But  the  considering 
such  right  as  originally  a  flower  of  the  prerogative,  till  restrainel 
by  Magna  Charta,  and  derived  by  royal  erant,  previously  to  the 
reign  of  Richard  I.,  to  such  as  now  claim  it  by  prescription,  and  to 
distinguish  it»  as  we  have  done,  firom  a  several  and  a  camnum  of 
fishery,  may  remove  some  di£Biculties,  in  respect  to  this  matter, 
with  which  our  books  are  embarrassed.^    On  this  passage  Mr. 
Hargrave  made  the  following  remark  (s) :   '^  Both  parts  of  this 
description  of  a  free  fishery  seem  disputable.     With  regard  to  the 
first  part,  although  for  the  sake  of  distinction  it  might  be  more 
convenient  to  appropriate  free  fishery  to  the  franchise  of  fishing  in 
public  rivers  by  derivation  from  the  crown ;  and  although  in  other 
countries  it  may  be  so  considered,  yet,  from  the  language  of  our 
books,  it  seems  as  if,  in  our  law,  practice  had  extended  this  kind  of 
fishery  to  all  streams,  whether  private  or  public :  neither  the  register 
nor  other  book  professing  any  discrimination.     Reg.  95,  b.  F.  N,  JB. 
88,  G. ;  Fitz.  Abr.  Ass.  422 ;  17  Edw.  IV.  6,  b.  7.  a. ;  7  Hen.  VII. 
13,  b.     With  respect  to  the  2nd  part,  it  is  true,  that  in  Smith  v. 
Kemp^  2  Salk.  637 ;  Carth.  285,  S.  C,  the  court  held  free  fishery 
to  import  an  exclusive  right  equally  with  several  fishery,  chiefly  re- 
lying on  the  writ  in  the  Register,  95,  b.  and  the  46  Edw.  III. 
11,  a.     But  then  this  was  only  the  opinion  of  two  judges  (I)  against 
one  (tf),  who  strenuously  insisted,  that  the  word  liberOj  ex  vi  ter- 
mini,  implied  common,  and  that  many  judgments  and  precedents 
were  founded  on  Lord  Coke'^s  so  construing  it.    That  the  dissenting 
judge  was  not  wholly  unwarranted  in  the  latter  part  of  his  asser- 
tion, i4>pears  6x>m  two  determinations  a  little  before  the  case  in 
question,  viz.  Upton  v.  Dawkin,  3  Mod.  97,  where  judgment  was 
arrested  in  trespass  for  breaking  and  entering  a  free  fishery ;  because 
the  declaration  alleged  the  fish  taken  to  be  the  fish  of  the  plaintiff; 
and  Peaks  v.  2\ccA^»  cited  in  margin,  Carth.  286,  where  judgment 
was  arrested  on  the  same  ground.      After  the  preceding  remarks 
were  published,  Mr.  J.  BlackstonSy  with  that  candour  and  liberality 

(«)  Hu-grave't  Co.  Lilt.  122,  a.  n.  7.  («)  Eyre,  J. 

(/)  Hoii,  C.  J.,  Dolbem,  J. 
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which  are  the  inseparable  companions  of  true  learning,  added  the 
foUowing  observation,  in  a  subsequent  edition  of  his  Commentaries: 
^^  It  must  be  acknowledged,  that  the  right  and  distinctions  of  the 
three  epecies  of  fishery  are  very  much  confounded  in  our  law  books ; 
and  there  are  not  wanting  respectable  authorities  (see  them  well 
digested  in  Hargrave's  notes  on  Co.  Litt.  122  (23),)  which  main- 
tarn  that  a  several  fishery  may  exist  distinct  from  the  property  of 
the  soil,  and  that  a  free  fishery  implies  no  exclusive  right,  but  is 
synonymous  with  common  of  piscary."^  Whatever  be  the  nature  of 
free  fishery,  whether  it  be,  as  Mr.  J.  Blackstone  supposes,  an 
exclusive  right,  or  as  Mr.  Hargrave  seems  to  think,  only  the  same 
with  common  of  fishery ;  since  the  case  of  Smith  v.  Kemp^  before 
mentioned,  it  is  too  late  now  to  contend,  that  an  action  of  trespass 
vi  et  armis  vrill  not  lie  for  an  injury  to  it  (2).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fisn  taken 
to  be  the  fish  of  the  plaintiff.  It  seems,  that  such  allegation  ou^t 
to  be  made. 


Common  of  Fishery. 

A  COMMON  of  fishery  is  a  right  of  fishing  in  common  with  other 
persons  in  a  stream  or  river,  the  soil  whereof  belongs  to  a  third 
person.  This  does  not  difier  in  any  respect  from  any  other  ri^t  of 
common  (x)^  and  trespass  will  not  lie  for  an  injury  to  it.  A  person 
having  a  common  of  fishery  in  another's  land,  cannot  cut  (y)  the 
grass  growing  on  the  bank.  Under  ancient  deeds  recognizing  a 
riffht  in  the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
tiding  fish  {z)y  if  it  wpear  that  such  weir  was  heretofore  made  of 
brushwood,  through  which  the  fish  might  escape  into  the  upper  part 
of  the  river,  he  cannot  convert  it  into  a  stone  wen*,  whereby  the  pos- 
sibility of  esciu)e  is  debarred,  except  in  times  of  extraordinary  flood. 
Weirs  erected  in  public  rivers  before  the  time  of  Edw.  I.,  although 
an  obstruction  to  navigation,  are  legalised  by  subsequent  acts  of  t£e 
legislature  (a).  The  right  of  the  public  to  navigate  a  public  river 
is  paramount  to  any  right  of  property  in  the  crown,  which  never 
had  the  power  to  grant  a  veeir  so  as  to  obstruct  the  public  naviga- 
tion ;  and  if  a  weir,  which  was  legaUy  granted  in  such  a  river  caused 
obstruction  at  any  subsequent  time,  it  became  a  nuisance  {&). 


r#)  Salk.637. 

\y)  13  Hen.  VIII.  p.  15,  b. 

[x)  Weld  y.  Homby,  7  East,  195. 


(a)  WMUam  v.  FFifonr,  3  Ner.  &  P. 
606. 
(J)  8.  C. 


(2)  It  should  be  remarked,  however,  that  the  declaration  in  Smith  v. 
Kemp  was  for  breaking  and  entering  the  cloie  of  the  plaintiff,  and  fish* 
ing  in  the  free  fishery  of  the  plaintifi*  ia  the  said  close.  See  Carthew's 
Rep.  p.  285. 
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CHAPTER  XXII. 

FRAUDS,  STATUTE  OF. 

Stat.  29  Ctxr.  II,  c.  3,  entitled^  An  Act  for  Prevention  of  Frauds 

and  Perjuries. 

I.  Introduction. — The  firsts  second^  and  third  Sections^  relating 
to  parol  Demises,  Assignments  and  Surrenders^  p.  833. 

II.  The  fourth  and  seventeenth  Sections,  relating  to  Agreements, 
p.  838 ;  On  the  Effect  of  Parol  Evidence  of  a  Variation  or 
Waiver  of  a  written  Agreement,  p.  867- 

III.  The  ffth  and  sixth  Sections,  relating  to  the  Execution  and 
Revocation  ofWillSyp.  870;  and  the  Stat.  1  Vict.  c.  26,  for 
the  Amendment  of  the  Laws  with  respect  to  WtUsj  p.  889. 


I.  Introduction. — T^  first,  second,  and  third  Sections,  relating  to 
parol  Demises,  Assignments,  and  Surrenders. 

Introduction.— Tbk  statute,  the  wise  provisions  of  which 
hsye  been  so  often  and  so  justly  commended  (1),  originated  with 
Lord  Nottingham,  who  probably  was  assisted  by  Sir  Matthew  Hale, 
Sir  JP.  North,  and  Sir  Leoline  Jenkins,  an  eminent  civilian  (a).  Sir 
M,  Hale,  however,  died  a  few  months  before  the  act  passed  into  a 

(«)  See  AMhr.  Abd^t  3  Swanst.  664 ;      Guildford's  life,  p.  109. 
Gilb.    £q.  R.   171,   aad    Lord  Keeper 


(1)  Lord  Nottingham  used  to  say  of  this  statute,  that  every  line  of  it 
was  worth  a  subsidy.  Lord  Keeper  Guildford's  life  by  R.  North,  p.  109. 
See  also  Chaplin  v.  Rogers,  1  East,  194,  where  Lord  Kenyan,  C.  J.,  said, 
''  It  is  of  great  consequence  to  preserve  unimpaired  the  several  provisions 
of  the  statute  of  frauds,  which  is  one  of  the  unsest  laws  in  our  statute 
book.** 


834  FRAUDS,  STATUTE  OF. 

law  (2) ;  and  this  circamstance  may  poesibly  account  for  the  inac- 
curacies which  have  been  discovered  in  the  composition  (i).  To 
detail  all  the  clauses  of  this  statute,  and  to  notice  the  construction 
which  they  have  received  in  a  variety  of  decisions,  would  fSar  exceed 
the  limits  prescribed  to  this  Abridgment.  The  object  of  the  pre- 
sent chapter  will  be  merely  to  select  such  of  the  provisions  of  the 
statute  of  frauds  as  wiU  fall  within  the  scope  of  this  work,  and  to 
subjoin,  in  a  regular  series,  the  cases  which  have  arisen,  and  the 
decisions  thereon. 

1st  Section, — By  this  statute,  for  prevention  of  many  fraudulent 
practices^  which  are  commonly  endeavoured  to  be  tmheld  by  perjury 
and  subornation  of  perjury^  it  is  enacted,  that  ^^  All  leases,  estates, 
interests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest  of, 
in,  to,  or  out  of  apy  messuages,  manors,  lands,  tenements,  or  here- 
ditaments, made  or  created  by  livery  and  seisin  only,  or  by  parol, 
and  not  put  in  writine,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  authorized  by 
writing^  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only." 

2nd  Section. — ^'Except  all  leases,  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord,  during  such  term,  shall  amount  unto  two  third 
parts,  at  the  least,  of  the  full  improved  value  of  the  thing 
demised." 

Collecting  the  meaning  of  the  first  section  (c),  by  aid  derived 
from  the  language  and  terms  of  the  second,  and  the  exception 
therein  contained,  I  think,  that  the  leases^  &c.  meant  to  be  vacated 
by  the  first  section,  must  be  understood  as  leases  of  the  like  kind 
with  those  in  the  second  section,  but  which  conveyed  a  larger  inte- 
rest to  the  party  than  for  a  term  of  three  yearsy  and  such  also  as 
were  made  under  a  rent  reserved  thereupon.  Hence,  where  the 
plaintiff  (J)  agreed  by  parol,  with  the  defendant,  for  the  purchase 
of  a  standing  crop  of  mowing  grass,  then  growing  in  a  close  of  the 
defendant's,  for  a  certain  sum ;  it  was  holden,  that  the  agreement 
wiEua  not  a  lease,  estate,  interest  of  freehold,  or  term  of  years,  '^  or 


i: 


b)  See  Doug.  244,  n.  y.  Wadswortk,  6  Eaat,  602. 

[e)  Per  Bllenborough,  C.  J.,  in  Orotbp  {d)  S.  C. 


(2)  Sir  M.  Hale  died  on  the  25th  of  December,  1676.  The  parliament 
met  on  the  1 5th  February  following,  and  this  statute  received  the  royal 
assent  on  the  16th  April,  1677.  From  the  circumstance  of  this  statute 
not  having  passed  until  after  the  death  of  Sir  M.  Hale,  Lord  Mansfield 
inferred,  that  it  could  not  have  been  drawn  by  him ;  more  especially  as 
the  bill  was  introduced  in  the  usual  manner,  and  not  upon  any  reference 
to  the  judges.     See  Wyndham  v.  Chetwynd,  1  Burr.  418. 


FRAUDS,  STATUTE  OF.  836 

an  uncertain  interest  of,  in,  to,  or  out  of  lands  created  by  parol," 
within  the  meaning  of  the  first  section,  so  as  to  be  void  on  the 
ground  of  not  having  been  in  writtng,  A  lease  by  parol  for  a  year 
and  a  half,  to  commence  after  the  expiration  of  a  lease  which  wants 
a  year  of  expiring,  is  good ;  for  it  does  not  exceed  three  years  from 
the  making.  Ryley  v.  Hicks,  M.  2  Geo.  II.  per  Raym,,  Bull.  N.  P. 
173 ;  1  Str.  651,  o.  C,  but  probably  from  a  difierent  note.  But  a 
parol  lease  for  three  years,  to  commence  from  a  future  day,  is  void. 
Baker  d.  Nelson  v.  Reynolds^  B.  R.  E.  1785,  from  Mr.  Balguy*s 
note,  Serjt.  HiU*s  MSS.  vol.  21,  p.  167.  In  Inman  t.  Stamp,  B.  K. 
Trin.  5b  Geo.  III.  Dampier,  J.,  said,  the  practice  had  been  with 
the  forgoing  case  of  Ryley  v.  Hicks,  although  he  rather  inclined 
to  think  that  the  second  section  of  this  statute,  taken  with  sect.  4, 
was  confined  to  leases  executed  by  possession,  on  which  two  thirds 
of  the  improved  rent  were  reserved.  This  opinion  of  Dampier,  J., 
was  discussed  in  Edge  v.  Strafford,  1  Tyrw.  295 ;  1  Or.  &  Jerv. 
391,  S.  C,  (recognizing  Inman  v.  Stamp,  1  Stark.  N.  P.  C.  12,)  in 
which  it  was  holden,  that  a  verbal  agreement  to  take  ready  furnished 
lodgings  ^^for  two  or  three  years,  inasmuch  as  it  did  not  exceed 
three  years,  was  valid  as  a  lease ;  and  whatever  remedy  could  be 
had  upon  it,  in  the  character  of  a  lease,  might  be  resorted  to ;  but 
bein^  a  contract  for  an  interest  in  land,  and  consequently  falling 
withm  the  4th  section,  which  requires  a  note  in  writing,  no  action 
would  be  supported  for  not  entering  on  or  occupying  flie  demised 
premises.  A  parol  demise  (e),  valid  under  the  2nd  section,  may 
contain  the  same  special  stipulations  as  a  regular  lease,  and  such 
stipulations  may  be  proved  bv  parol.  In  an  action  for  the  breach 
of  an  agreement,  whereby  the  defendant  agreed  to  take  of  the 
plaintiff  certain  premises  for  fifteen  years  (/),  it  appeared,  by 
the  evidence  of  an  attomeyi  that  he  had  prepared  a  draft  of  a 
lease,  which  he  had  sent  to  an  attorney  on  the  part  of  the  de- 
fendant for  perusal,  who  made  some  alterations  in  it,  and  returned 
it;  that  soon  after,  the  defendant,  being  unable  to  perform  the 
agreement,  applied  to  the  plaintiff  to  cancel  it ;  to  which  the  plain- 
tiff did  not  object,  upon  being  indemnified  against  the  expense 
which  he  had  incunred;  but  before  he  would  try  to  let  it 
again,  he  required  the  defendant  to  relinquish  the  agreement 
by  writing,  whereupon  the  defendant  wrote  on  the  draft  of  the 
lease  as  follows:  ^*I  hereby  request  Mr.  Shippey  to  endeavour 
to  let  the  premises  to  some  other  person,  as  it  will  be  inconr 
venient  to  me  to  perform  my  agreement  for  them,  and  for  so  doing, 
this  shall  be  a  sufficient  authority.  I.  Derrison."  The  defendant 
having  refused  to  make  any  compensation,  this  action  was  brought. 
It  was  admitted,  that  at  the  time  when  the  agreement  for  the  lease 
was  entered  into,  it  was  not  reduced  into  writing,  nor  was  any 

• 

(e)  Lord  Boltfm  ?.  7\mi/tii,  5  A.  &  E.  (/)  Shippey  y,  Derrison,  5  Esp.  N.  P. 

856.  C.  190. 
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memonuidum  or  note  made  of  it.  It  was  objected,  that  the  agree- 
ment was  void  by  the  statute  of  frauds ;  and  Hawkins  v.  HolmeM^ 
1  P.  Wms.  770,  was  cited.  But  per  Lord  JEUenboroughy  G.  J., 
^^  It  is  not  necessary  that  the  note  in  writing  should  be  contem- 
poraneous with  the  agreement.  It  is  sufficient  if  it  has  been 
made  at  any  time,  and  adopted  by  the  party  afterwards ;  and  then 
any  thin^  under  the  hand  of  the  party,  expressing  that  he  had 
Altered  mto  the  agreement,  will  satisfy  the  statute,  which  was 
<Mily  intended  to  protect  persons  from  having  parol  agreements 
imposed  on  them.  In  this  case,  the  indorsement  says,  that  he  was 
unable  to  perform  the  agreement  for  the  premises,  and  it  is  written 
on  the  draft  of  the  lease  of  those  premises,  which  had  been  perused 
and  altered  by  his  own  attorney.  It  is  sufficient  with  rei^>ect  to 
the  case  from  Peere  Williams,  to  observe,  that  was  an  asreemoit 
purely  executory,  and  nothing  more  than  the  bare  draft  of  the 
lease,  which  was  not  si^ed  bv  the  party."  Where  the  lessee  of  a 
house,  and  his  partner  m  trade,  agreed  to  pay  the  lessor  annually, 
during  the  residue  of  the  lessee  s  term,  ten  per  cent,  on  the  cost  of 
new  buildings  if  the  lessor  would  erect  them ;  it  was  holden  (y),  1. 
That  this  agreement  was  not  required  by  the  statute  of  frauds  to 
be  in  writing ;  2.  That  although  the  partner  quitted  the  premises, 
he  was  liable  on  this  collateral  agreement  during  the  residue  of  the 
term.  So  where  a  landlord  who  had  demised  premises  by  a  lease 
for  a  term  of  years  at  50Z.  a  year,  after  some  vears  were  expired, 
agreed  with  the  tenant  to  lay  out  50/.  in  making  improvements 
upon  them,  the  tenant  undertaking  to  pay  the  landlord  an  increased 
rent  of  5/.  a  year  during  the  remamder  of  the  term,  to  commence 
horn  the  quarter  precemng  the  completion  of  the  work :  the  agree* 
ment  was  reducea  into  writing,  but  the  defendant  refused  to  si^ 
it.  The  improvements  were  finished  in  November,  1827)  and  i£e 
defendant,  after  the  Christmas  following,  paid  the  increased  rent  for 
that  quarter;  but  refused  to  pay  it  afterwards.  An  action  of 
assumpsit  having  been  brought  for  the  arrears  for  two  years  and 
upwards ;  it  was  holden  (A),  that  the  landlord  was  entitled  to  reco- 
ver ;  for  this  case  did  not  fall  vdthin  the  statute,  for  though  called 
a  rent,  it  was  not  so  in  the  strict  technical  meaning  of  the  term ; 
it  was  a  matter  of  mere  personal  contract,  and  that  this  case  viras 
governed  by  the  for^^ing  of  Hoby  v.  Roebuck, 

Any  unknown  Interest  in  Land.^ — ^The  defendant  had  agreed  (i), 
by  parol,  that  the  plaintiff  should  have  the  liberty  of  stacking  ooaJs 


(^)  Hobf  ▼.  Bo^ueh  mid  moiker,  7  A  diort  note  of  tiiit  ease,  when  it  wu  fint 

Taunt.  157.  Argued  and  adjourned,  wUl  be  fonnd  in 

[h)  DonelUm  ▼.  JUad,  3  B.  &  Ad.  899.  Seijt.  Hill's  MSS.  vol.  26,  p.  287. 
[t)  Wood  J,  Lake,  Say.  Rep.  3  (3). 


« 


(3)  This  authority  appears  questiouable,  upon  the  gpround  that  an  ease- 
ment cannot  be  granted  even  for  a  term  of  years  without  deed.     Bird  v. 
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upon  pari  of  a  daae  belonging  to  the  defendant,  for  the  term  of 
seven  years ;  and  that,  dunnff  this  tenn,  the  plaintiff  should  have 
the  sole  use  of  that  part  of  the  dose  (4).    After  the  pbiintiff  had, 

! pursuant  to  this  agreement,  enjoyed  the  liberty  of  stacking  coals 
or  three  years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  ffood  for  seven  years ! 
Lee,  C.  J.,  and  Denuouy  J.,  were  of  opinion  that  it  was ;  observing, 
that  in  the  case  of  Webb  v.  Patemoeter,  Palm.  71,  it  was  laid 
down  that  the  grant  of  a  license  to  stack  hay  upon  land  did  not 
amount  to  a  lease  of  the  land ;  and  although  it  was  eiaid  in  that  case, 
that  such  a  license,  provided  the  grant  -were  for  a  time  certain, 
was  irrevocable,  yet  it  did  not  follow,  that  an  interest  in  the  land 
did  thereby  pass.  As  the  agreement,  in  the  present  case,  was  only 
for  an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease;  and,  consequently,  it  was,  notwithstanding  the 
statute,  good  for  seven  years.  Foster,  J.,  concurred  in  opinion, 
that  the  agreement  did  not  amount  to  a  lease ;  but  he  inchned  to 
be  of  opimon,  that  the  words  in  the  statute,  '^  any  uncertain 
interest  in  land,"  extended  to  this  agreement,  and,  consequently, 
that  it  was  not  good  for  more  thim  i£ree  years.  Lee,  C.  J.,  and 
Denison,  J.,  were  of  opinion,  that  these  words  related  only  to 
interests  which  are  uncertain  as  to  the  time  of  their  duration. 
After  consideration,  it  was  holden,  that  the  agreement,  though  by 
parol,  was  good  for  seven  years. 

Shali  have  the  Force  and  Effect  of  Leases  at  will  only.]  Not- 
withstanding these  words,  a  lease  by  parol,  for  a  longer  term  than 
three  years,  will  enure  as  a  tenan<nr  from  year  to  year.  In  an 
action  against  a  tenant  (A),  for  double  rent,  for  holding  over  after 
the  expiration  of  his  term,  and  a  regular  notice  to  quit,  the  first 
count  in  the  declaration  stated  a  holding  under  a  certain  term, 
determinable  on  the  12th  of  May  then  last  past ;  and  other  counts 
stated  a  holding  from  year  to  year,  determinable  on  the  same  day. 
It  appeared  in  evidence,  that  the  defendant  had  held  the  premises 
for  two  or  three  years,  under  a  parol  demise  for  twenty-one  years 
from  the  day  mentioned,  to  which  the  notice  to  quit  referred.  It 
was  contended,  at  the  trial,  that  the  holding  should  have  been 
stated  according  to  the  legal  operation  of  it,  as  a  tenancy  at  will ; 

(h)  CU^Um  ▼.  BM$f,  8  T.  R.  3. 

Higginson,  4  Nov.  &  M.  505.  Although  the  parol  grant  of  an  easement 
cannot  be  enforced,  yet  it  may  operate  as  a  license,  and  may  be  setup  as 
a  defence  to  an  action  of  trespass.  Wood  v.  Manley,  1 1  A.  &  £.  34 ;  3 
P.  &  D.  5.  See  Sugden*s  Law  of  Vendors  and  Purchasers,  vol.  1,  p.  138, 
10th  ed.,  on  the  case  of  Wood  v.  Lake. 

(4)  From  a  MS.  note  of  this  case  it  smpears,  that  the  consideration  to 
be  paid  by  the  plaintiff  for  the  liberty  or  stacking  the  coak,  was  20«.  for 
e?ery  stack. 
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and  as  there  was  not  any  count  adapted  to  that  statement,  the 
plaintiff  ought  to  be  nonsuited.  Rooke^  J.,  however,  considering 
that  it  amounted  to  a  tenancy  from  year  to  year,  overruled  the 
objection,  and  plaintiff  obtained  a  verdict.  On  motion  to  set  aside 
the  verdict,  on  the  ground  of  a  misdirection,  Lord  Kenyan,  C.  J., 
said,  that  the  direction  was  right,  for  such  holding  now  operates 
as  a  tenancy  from  year  to  year.  The  meaning  of  the  statute  was, 
that  such  an  agreement  should  not  operate  as  a  term ;  but  what 
was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
construed  to  enure  as  a  tenancy  from  year  to  year.  If  a  lanolord 
lease  for  seven  years  by  parol  (/),  and  agree  that  the  tenant  shall 
enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be 
void  by  the  statute  of  frauds,  as  to  the  duration  of  the  term,  the 
tenant  holds  under  the  terms  of  the  lease,  in  other  respects ;  and 
therefore  the  landlord  can  only  put  an  end  to  the  tenancy  at 
Candlemas. 

Srd  Section, — ^'And  moreover,  that  no  leases,  estates,  or 
interests,  either  of  freehold,  or  terms  of  years,  or  any  uncertain 
interest,  not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out 
of  any  messuages,  manors,  lands,  tenements,  or  hereditaments, 
shall  be  assigned,  granted,  or  surrendered,  imless  it  be  by  deed,  or 
note  in  writing  signed  by  the  party  so  assigning,  granting,  or  sur- 
rendering the  same,  or  their  agents  thereunto  Xa.'^^ully  authorized 
by  writing^  or  by  act  and  operation  (m)  of  law."  The  mere  can- 
celling, in  fact,  of  a  lease  (n),  cannot  be  considered  as  either  a  deed 
or  note  in  writing  within  the  meaning  of  this  clause,  and,  conse- 
quently, will  not  be  a  surrender.  A  parol  assignment  of  a  lease 
from  year  to  year  is  void  under  this  clause  (o).  So  a  parol  sur- 
render of  a  lease  {p).  An  insufficient  notice  to  quit,  accepted  by 
the  landlord,  does  not  amount  to  a  surrender  by  operation  of  law ; 
and  there  cannot  be  a  surrender  to  operate  in  futuro  {q). 


XL  Fourth  arid  seventeenth  Sections  relating  to  Agreements^ 
p.  838 ;  On  the  Effect  of  Parol  Evidence  of  a  Variation 
or  Waiver  of  a  Written  Agreement ^  p,  867. 

4fth  Section, — ^^  No  action  shall  be  brought,  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to  answer 

(0  Doe  d,  Rigge  ▼.  Belh  5  T.  R.  471.  {p)  Maithewt  ▼.  Sawettf  8  Taant.  270 ; 

(m)  Thonuu  ▼.  Cook,  2  B.  &  A.  119.  2  Moore,  262,  8,  C. 

(fi)  Roe  d.  Berkeley  ▼.  Abp.  of  York,  (q)  Johnetone  ▼.  Hudleeione,  4  B.  & 

6  East,  86 ;  Doe  d.  Omrtail  ▼.  ThomoM^  C.  922.  cited  by  Parke,  in  Doe  d,  Mur- 

9  B.  &  C.  288.  rell  ▼.  Milward,  3  M.  &  W.  332. 

(o)  Bottina  ▼.  Martin,  1  Campb.  318. 
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damages  out  of  his  own  estate ;  or  to  charge  the  defendant,  upon 
any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person  ;  or  to  charge  any  person,  upon  any  agreement 
made  upon  consideration  of  marriage ;  or  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them ;  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  This  section  was  intended  for  the  relief  of 
personal  representatives  and  others,  and  it  was  not  thereby  in- 
tended that  they  should  be  charged  further  or  otherwise  th^m  by 
common  law  they  were  chargeable.  Before  the  statute,  a  promise 
made,  with  reference  to  any  of  the  subjects  mentioned  in  this 
section,  would  not  have  made  the  party  promising  liable,  unless 
such  promise  had  been  founded  on  a  sufficient  consideration  (r). 
The  same  rule  holds  since  the  statute,  with  this  addition,  that  such 
promise,  and  the  consideration  {$)  on  which  it  is  founded,  must  be 
m  writing,  and  be  signed  by  the  party  to  be  charged,  or  his  agent. 
It  is  not,  however  (^),  necessary  that  such  consideration  should 
appear  in  express  terms ;  it  would  undoubtedly  be  sufficient  in  any 
case,  if  the  memorandum  is  so  framed  that  any  person  of  ordinary 
capacity  must  infer  from  the  perusal  of  it,  that  the  consideration 
stated  m  the  declaration,  and  no  other,  was  the  consideration  upon 
which  the  undertaking  was  given.  If  an  action  is  brought  for  the 
non-performance  of  the  promise,  it  is  not  necessary  that  it  should 
be  stated  in  the  declaration  (if),  that  the  agreement  was  in  writing ; 
it  will  be  sufficient  for  the  plaintiff  to  produce  a  written  aCTeement 
in  evidence  at  the  trial  (6) ;  but  if  such  agreement  be  pleaded  in 
bar  of  another  action,  it  must  be  shown,  on  the  face  of  the  plea, 
that  it  was  in  writing ;  for,  otherwise,  it  would  not  appear,  that  it 
was  an  agreement  whereon  an  action  might  be  mamtained  (:r). 


(r)  BmrvU  ▼.  TruueU,  4  Taunt.  117. 

(«)  Wmn  ▼.  Warltert,  5  East,  10  ;  re- 
cognized in  Saunden  t.  WakeflM,  4  B. 
a  A.  595,  and  JernHiu  t.  Reynolds,  3  B. 
a  B.  14 ;  althongh  Ld.  Btdon,  in  Exp, 
JfiMi,  14  Vet.  189,  and  in  Exp.  Gardom, 
15  Vet.  286,  bad  qneationed  the  anthority 
of  Warn  ▼.  WwrUtn,  aooording  to  the  re- 
maik  of  DbUm,  C.  J.,  in  Boekm  ▼.  Can|p- 
Ml,  8  TannL  682.  Bnt  aee  the  obaerra- 
tions  of  Btttf  C.  J.,  on  the  two  caaes  in 


Chancery  in  Motley  y.  Boothby,  3  Bingh. 
113.  See  also  Clancy  y.  Piggott,  2  Ad. 
&EU.  481. 

{i)  Hawte  ▼.  Armtirtmgy  1  Bingh.  N. 
C.  761,  and  see  Raikee  y.  Tbdd,  8  A.  & 
E.  846 ;  1  P.  &  D.  138 ;  Ketmaway  y. 
TVeleavcn,  5  M.  &  W.  498. 

(«)  Jntm.,  Salk.  519 ;  3  Bvrr.  1890 ; 
per  YdieSf  J.,  S.  P. 

(«)  Cue  y.  Barber,  T.  Raym.  450. 


(5)  A  plea  of  tender  to  the  action  will  supersede  the  necessity  of  this 
proof;  for  by  payment  of  money  into  court  upon  that  plea,  the  defendant 
admits  the  cause  of  action.    Middleton  v.  Brewer,  Peake's  N.  P.  C.  15. 
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The  objeetioii  (y),  that  there  is  no  ccmtract  in  writing,  need  not  be 
pleaded  specially,  but  may  be  set  up  under  turn  (xnunqmt.  The 
word  **  action,^^  duly  interpreted,  embraces  every  suit  in  eouity  (z). 
Having  premised  that  the  preceding  remarks  apply  to  eacii  of  the 
clauses  m  this  section,  and  that  they  are  introcmced  in  this  pkce 
for  the  sake  of  avoidine  repetition,  I  shall  proceed  to  consider  the 
several  clauses  separatdy. 

iVb  Action  shall  be  brought  to  charge  any  Executor  or  Adrntnistra" 
tory  upon  any  special  Promise,  to  answer  Damages  out  of  his  own 
Estate,"]  — The  leading  case  on  this  clause  is  that  of  Rann  v.  Hughes, 
It  was  stated  in  the  declaration  (a),  *Hhat  disputes  had  arisen  be- 
tween the  testatrix  and  the  intestate,  which  hstd  been  referred  to 
arbitration ;  that  the  arbitrator  awarded,  that  the  intestate  should 
pay  to  the  testatrix  a  sum  of  money  on  a  day  appointed ;  that  after- 
wards the  intestate  died,  possessed  of  effects  suiBcient  to  pay  the 
sum  awarded ;  that  at  the  time  of  the  death  of  the  testatrix,  the 
sum  awarded  remained  unpaid,  by  reason  of  which  the  defendant, 
as  administratrix,  became  Uable  to  pay  the  plaintiflb,  as  executors, 
the  said  sum,  and,  being  so  liable,  the  defendant,  (not  saying  as 
administratrix,)  in  consideration  thereof,  promised  to  pay  the  same.*" 
Pleas.^-1.  Non  assumpsit*  2.  Plene  administravit.  8.  An  out- 
standing debt,  on  bond,  and  plene  administravit  prtster.  The 
replication  took  issue  on  all  the  pleas.  Verdict  for  the  plaintifi 
on  the  first  issue,  and  damages  assessed :  on  the  other  issues,  for 
the  defendant.  The  plaintim  entered  judgment  for  the  damages 
assessed  and  costs,  against  the  defendant  generally.  On  a  writ  of 
error  in  the  Exchequer  Chamber,  it  was  assigned  for  error,  that  the 
defendant  was  impleaded  as  administratrix  of  the  intesdbate,  yet 
judgment  was  given  against  her  generaUy^  and  without  any  recard 
to  her  having  goods  of  the  intestate  in  her  hands  to  be  admmis- 
tered.  The  Court  of  Exchequer  Chamber  reversed  the  judgment. 
Upon  a  writ  of  error  from  this  judgment,  in  the  House  of  Lords, 
the  following  question  was  put  to  the  judges :  Whether  sufficient 
matter  app^red  upon  the  declaration  to  warrant,  after  verdict,  the 
judgment  entered  up  against  the  defendant  in  error  in  her  personal 
capacity  (h)  !  Skynner,  C.  B.,  delivered  the  unanimous  opinion  of 
the  judges,  1.  Tnat  there  was  not  a  sufficient  consideration  to 
support  this  demand,  as  a  personal  demand  against  the  defendant : 
inasmuch  as  the  defendant  did  not  derive  any  advantage  from  the 
promise,  for  it  was  a  promise  generally  to  pay  upon  request,  what 
she  was  liable  to  pay  upon  request  in  another  right,  and  the  pro- 
mise was  not  founded  on  any  consideration  of  forbearance,  or  the 


(y)  Eastwood  y.  JTmyoii,  3  P.  &  D.  (a)  Ratm  end  another,  Exwuton  of 

276;   11  A.  &  B.  438;  Buitomere  v«      Mary  Hwfhew^y.Uab^la  Hnghm, 


Hayet,  5  M.  &  W.  456,  ante,  p.  118.  nittratrix  qfJohn  Hughee, 

{z)  Per  Lord  Bldon,  C,  Cooth  t.  /oc*-  {b)  D.  P.  14  May,  1778 ;  4  Bro.  P.  C. 

eon,  6  Vef.  31.  p.  27,  TonUiii's  ed. ;  7  T.  R.  356,  a. 
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like,  which  might  have  supported  it.  2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance  of  its  being 
in  writing  (which  might  be  presumed  after  verdict,)  would  not 
assist  the  case ;  for  by  the  law  of  England,  an  agreement  merely 
written,  and  not  beinff  a  specialty,  required  a  consideration.  3.  That 
the  statute  of  frauds  had  not  taken  away  the  necessity  of  a  conside- 
ration ;  for  that  statute  was  made  for  the  relief  of  personal  repre- 
sentatiyes,  and  did  not  intend  to  charge  them  further,  than  by 
common  law  they  were  chargeable. 

Or  to  charge  the  DefendarU  upon  any  special  Promise  to  answer 
for  the  JDebt^  Default^  or  Miscarriage  of  another  Person.] — In  order 
to  bring  a  case  within  this  clause  of  the  statute,  it  is  essentially 
necessary  that  the  person,  on  whose  behalf  the  promise  is  made, 
should  be  liable,  as  well  as  the  promiser,  or,  as  it  is  sometimes 
expressed,  (though  the  propriety  of  the  expression  has  been  .ques- 
tioned,) (6)  that  the  promise  should  be  collateral,  and  not  origmal. 
This  distmction  will  be  illustrated  by  the  following  cases,  which 
are  arranged  under  two  divisions :  &st,  cases  withm  the  statute ; 
secondly,  cases  not  within  the  statute. 

1.  Cases  within  the  2nd  Clause  of  the  ith  Section. — In  an  action 
upon  the  case,  the  plaintiff  declared,  that  the  defendant,  in  conside- 
ration that  the  plaintiff  would  let  his  gelding  out  to  hire  to  J.  S.  (c), 
promised  the  plaintiff  that  J.  S.  should  re-deliver  the  gelding,  but 
that  J.  S.  never  did  re-deliver  him.     It  was  objected,  that  the 

J>Iaintiff  had  not  any  remedy  against  the  party  upon  the  contract, 
or  not  re-delivering  the  gelaing,  except  by  an  action  of  trover  upon 
the  subsequent  tort,  in  case  of  demand  and  refusal ;  and,  therefore, 
as  such  remedy  accrued  from  a  wrong,  subsequent  to  the  contract, 
the  present  case  was  not  within  the  meaning  of  the  statute ;  but 
the  court  overruled  the  objection,  observing,  that  the  party  was 
also  liable  in  detinue  upon  the  original  delivery  or  bailment,  the 
bailment  having  been  such  as  in  its  nature  required  a  re-delivery ; 
and  if  the  bailee  will  not  re-deliver  the  thing  bailed,  the  only  ade- 
quate remedy  is  an  action  of  detinue  against  the  bailee ;  conse- 
ouently,  this  promise  of  the  defendant's,  that  J.  St.  should  re- 
oeliver  the  horse  bailed,  for  which  there  was  a  remedy  against 
J.  S.  upon  the  bailment,  was  a  collateral  promise,  and,  therefore, 
a  promise  to  answer  for  the  act  and  default  of  another,  within  the 
statute.  A.  had  wrongfully,  and  without  the  license  of  B.,  ridden 
his  horse,  and  thereby  caused  his  death;  it  was  holden(c?),  that 

(e)  Bnekmyr  y.  Damallt  Ld.  Ukjm.  (d)  ItlrMam  y.  JfaWer,  2  B.  &  A.  613. 

IMS;  Sidk. 27,  B. R. ;  6 Mod.  248,  5.  C. 


(6)  "  Many  of  the  doubts  upon  this  statute  have  arisen  from  making 
me  of  the  word  collateral,  which  is  not  a  word  used  in  the  statute.''  Bull. 
N.  P.  281. 
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a  promise  by  a  third  person  to  pay  the  damage  thereby  i 
in  consideration  that  B.  would. not  bring  any  action  against  A.,  is 
a  coUateral  promise  within  the  statute  of  frauds,  and  must  be  ia 
writing.  The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S.  («),  promised  to  pay  the  plaintiff  the  money  due  fironi 
J.  S. :  this  was  holden  to  be  within  the  statute,  for  there  was  not 
any  consideration  stated  for  which  the  plaintiff  had  promised  not  to 
sue ;  and  if  there  had,  J.  S.  could  not  nave  availed  himself  of  this 
agreement  between  the  defendant  and  plaintiff,  but  the  debt  would 
still  have  subsisted,  and,  consequently,  the  promise  was  collateral. 
J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of  money  (^),  for  the 
recovery  of  which  the  plaintiff  had  commenced  an  action ;  where- 
upon the  defendant,  in  consideration  that  the  plaintiff  would  stay 
his  action  against  J.  S.,  promised  to  pay  the  plaintiff  the  money 
owing  to  him  by  J.  S.  This  v^as  holden  to  be  clearly  within  the 
statute ;  on  the  ground  that  there  was  a  debt  of  another  still  sub- 
sisting, and  a  promise  to  pay  it.  So  also,  if  plaintiff  (^)  become  bail 
for  a  stranger,  in  consideration  of  defendant's  request,  and  of  de- 
fendant promising  to  indemnify  plaintiff  against  tne  consequences, 
an  action  canqot  Be  maintained  unless  the  promise  be  in  writing. 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  a  case 
within  the  statute,  it  was  necessary  that  there  should  be  an  existing 
debt  owing  from  the  person  on  whose  behalf  the  undertaking  was 
made,  at  the  time  of  such  undertaking.  Hence,  a  promise  on  the 
behalf  of  another,  for  the  payment  of  the  price  of  goods,  before 
the  delivery  of  such  goods,  was  holden  not  within  the  statute : 
because  at  the  time  of  the  promise  there  was  not  any  debt  (A)  (7). 
But  this  distinction  was  overruled  in  the  following  cases : — In  an 
action  for  ^oods  sold  and  delivered  (»),  it  appeared  in  evidence,  that 
the  goods  in  question  had  been  ddivered  to  J.  S.  in  consequence 
of  a  parol  promise  by  the  defendant  to  the  plaintiff  in  these  words, 
^^ / will  pay  you^  if  J.  S.  will  not*'  J.  S.  was  entered  as  the 
debtor  in  the  plaintiff's  books.    The  court  were  of  opinion,  that 

e)  Roiherp  ▼.  Citny,  Bull.  N.  P.  281.       728. 
)  Fuh  ▼.  Huiehinton,  2  Wils.  94.  (h)  Mawbrey  ▼.  Cmmmffkam,  Sittings 


i 


iff)  Oreen  t.   Cfre§$welit  10  A.  &  E.      after  H.T.  1773,  cited  in /onetT.  Om^ct, 
453;  2  P.  &  D.  430;   qveftioning  the      Cowp.  228. 
dednon  in  Tkomat  ▼.  Ckfok,  8  B.  &  C.  (t)  Jomst  y.  Cooper^  Cowp.  227. 


(7)  In  Legge  v.  Oibson,  B.  R.  M.  29  Geo.  III.,  MS.,  BulUr,  J.,  said, 
''  that  he  bad  always  been  of  opinion  that  Lord  Manifield*$  doctrine  in 
Cunningham  v.  Mowbray  was  right,  and  warranted  by  the  statute ;  be- 
cause in  these  cases,  when  a  third  person  is  called  in,  the  real  meaning  is, 
that  the  party  will  not  trust  the  person  first  applying,  and  gives  credit  to 
the  last ;  that  Lord  MansfieUTs  distinction  between  a  promise  made  at  the 
time  and  afterwards  was  sound.  This  case  had  been  overruled,  but  he  had 
seen  no  reason  to  alter  his  opinion.' 


ft 
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this  promise  by  the  defendant  was  a  collateral  undertaking  within  the 
statute.  The  defendant  had  asked  M.  (A)  (one  of  the  plaintifb,) 
whether  he  was  willing  to  serve  J.  S.  with  goods !  M.  answered, 
that  he  did  not  know  J.  S. ;  to  which  the  defendant  replied,  '^  If 
yiM  do  not  know  him^  you  know  me^  and  I  will  see  you  paid,*'  M. 
dien  said,  he  would  serve  him ;  to  which  the  defendant  answered, 
^^  He  is  a  good  chap ;  but  I  will  see  you  paid,'*  A  letter  was 
afterwards  received  by  the  plainti£&  from  J.  8.  containing  an  order 
for  certain  goods,  which  were  afterwards  sent  to  him.  The  plain-" 
tiflb  made  J*  S.  the  debtor  for  these  goods  in  their  books ;  J.  Si 
having  refused  to  pay  for  the  goods,  an  action  for  goods  sold  and 
delivered  was  brought  against  the  defendant.  The  court  held, 
that  the  case  was  within  the  statute,  there  not  having  been  any 
promise  in  writing,  and  gave  judgment  for  the  defendant ;  Buller^ 
J^  observing,  that  the  general  nue  now  was,  that  if  the  person  for 
whose  use  the  goods  are  Jkrnished  be  liable,  any  other  promise  by  a 
third  person  to  pay  that  debt  must  be  in  writing. 

The  plaintiff,  a  woollen-draper,  in  London  (Q,  employed  a  ridet 
to  receive  orders  from  his  customers  in  the  country.  The  defend- 
ant, meeting  with  the  rider  at  Deal,  desired  him  to  write  to  the 
plaintiff,  to  request  him  to  supply  the  defendant's  son  (who  traded 
m  the  West  Indies,)  with  whatever  goods  he  might  want,  on  hiSy 
the  defendants  credit ;  and  at  the  same  time  said,  ^'  Use  my  son 
well;  charge  him  as  low  as  possible,  and  I  will  be  bound  for  the 
payment  of  the  money ^  as  far  as  £800  or  «f  1000."  The  rider 
accordingly  wrote  to  the  plaintiff  the  following  letter :  ^^  Mr.  Hay^ 
man  of  tnis  town  says,  his  son  mil  call  on  you,  and  leave  orders ; 
and  he  has  promised  me  to  see  you  paid,  if  it  amounts  to  <f  1000. 
N.  B.  If  deal  for  twelve  months  credit,  and  pay  in  six  or  eight 
months,  expects  discount  in  proportion.^  Soon  after  the  son 
received  goods  from  the  plaintiff  to  the  amount  of  <£800,  which 
were  delivered  to  him  in  consequence  of  the  before  mentioned 
engagement  of  the  father.  The  son  was  debited  in  the  plaintiff^a 
boohSy  and  having^  been  applied  to  for  payment,  wrote  the  followmg 
answer  to  the  pl^tiff:  ^^  in  answer  to  your  letter,  I  can  only  say, 
that  I  understand  your  credit  for  the  goods  was  twelve  months, 
which  WBB  also  mentioned  by  yotir  rider  to  my  father :  I  shall,  at 
this  rate,  make  you  remittances  for  the  different  parcels  as  they 
become  due.''  The  son  afterwards  became  a  bankrupt,  and  this 
action  wbb  brought  against  the  father,  to  recover  the  value  of  the 
goods.  Heathy  J.,  (who  tried  the  cause,)  directed  the  jury  to  con- 
sider whether  the  plaintiff  gave  credit  to  the  defendant  aJone^  or  td 
him  together  with  his  son  ;  that  in  the  former  case  they  should  find 
a  verdict  for  the  plaintiff;  in  the  latter  for  the  defendant ;  being 

(*)  Msisam  mtd  tmotker  v<  Wkaramt  2  {I)  Andenon  v.  Bayman,  1  H.  Bl.  120^ 
T.  B.80. 
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of  opinion,  that  if  any  credit  was  given  to  the  son,  the  promise  of 
the  defendant,  not  being  in  writing,  was  void  by  the  statute.     A 
verdict  was  found  for  the  defendant,  and  a  rule  obtained  to  set  it 
aside;    which  the  court  afterwards  discharged;  being  clearly  of 
opinion,  that  this  promise,  not  being  in  writing,  was  void  by  the 
statute,  as  it  appeared  from  the  letter  of  Hayman,  the  son,  that 
credit  was  given  to  him  as  well  as  to  the  defendant.     Where  a 
parol  agreement  is  entered  into  for  the  payment  of  the  debt  (n), 
or  part  of  the  debt,  of  another  person,  and  ako  for  the  performance 
of  some  other  act,  the  promise  to  perform  which  would  not  of  itself 
be  required  to  be  in  writine,  an  action  cannot  be  maintained  on 
such  agreement;  because  uie  agreement  beii^  entire,  it  is  inca- 
pable of  separation,  so  as  to  enaUe  the  plaintiff  to  recover  on  one 
part  alone.    J.  S.  being  indebted  to  several  persons  (o),  and  among 
others  to  the  plainti£^  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  the  recovery  of  his  debt),  and  a 
proposal  having  been  made,  at  a  meeting  of  the  creditors,  that 
they  should  receive  a  composition  of  lOs.  in  the  pound ;  all  the 
creditors  consented  to  take  it  except  the  plaintiff,  who  refused  to 
consent,  imless  the  law  expenses  before  mentioned  were  also  paid ; 
whereupon  the  defendant  promised  to  pay  those  expenses,  and  to 
accept  bills  drawn  by  the  plaintiff  on  him  to  the  amount  of  the 
composition.     The  plaintiff  accordingly  drew  bills  on  the  defendant 
to  that  amount,  which  he  accepted  and  paid ;  but  the  defendant 
having  refused  to  pay  the  law  expenses,  the  plaintiff  pidd  them  to 
his  own  attorney,  and  then  brought  an  action  against  the  defendant, 
declaring  on  the  special  agreement,  and  also  for  money  paid :  it  was 
holden,  1st,  That  the  agreement  being  by  parol^  the  plaintiff  could 
not  recover  on  the  special  count ;  for,  though  the  agreement  was  to 
do  something  beyond  payment  of  part  of  the  debt  of  another,  yet| 
being  entire,  the  plaintiff  could  not  separate  it,  and  recover  on  one 
part  only.     2dly,  That  the  plaintiff  could  not  recover  on  the  count 
for  money  paid;   because,  m  order  to  support  that  count,  there 
shoidd  have  been  evidence  of  the  plaintiff  having  paid  a  sum  of 
money  which  defendant  was  bound  to  pay ;  whereas  here  the  plain- 
tiff, not  the  defendant,  was  bound  to  pay  the  law  expenses.     Where 
a  defendant,  having  entered  into  a  guarantee  in  writing,  and  be- 
come liable  upon  it,  at  a  period  of  more  than  six  years  before  the 
commencement  of  suit,  verbally  promised  within  six  years  that  the 
matter  should  be  arranged,  and  afterwards,  upon  an  action  being 
brought,  pleaded  actio  non  (iccrevit^  &c. ;  it  was  holden  (p),  that  the 
statute  of  frauds  having  been  once  satisfied  by  the  original  promise 
being  in  writing,  it  was  not  necessary,  in  order  to  take  the  case  out 

(n)  Lexington  y.  Clarke,  2  Yentr.  223.        &  C.  664,  and  poet,  p.  847. 
(o)  Chaier  v.  Beckett,  7  T.  R.  201,  re-  (p)  Gibbone  y.  APCaeland,  1  B.  &  A. 

cognized  in  Thomae  y.  WiUiame,  10  B.      690. 
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of  the  statute  of  limitations,  that  the  latter  promise  should  also  be 
in  writiiig.    Bnt  see  stat.  9  Geo.  IV.  c.  14,  s.  1,  antey  p.  139. 

A.,  an  agent  for  some  manufacturers,  sells  to  B.,  who  likewise 
acted  as  an  agent,  a  quantity  of  shoes,  and  receives  bills  of  ex^ 
change  in  payment.  B.,  being  pressed  to  indorse  them,  refuses ; 
but  writes  a  letter  to  A.,  in  which  he  incloses  the  biUs ;  and  adds, 
*^  that  should  they  not  be  honoured  when  due,  he  (6.)  would  see 
them  paid  ;^ — ^it  was  holden  (a),  that  this  was  a  sufficient  agree- 
ment within  the  statute  to  bina  B.  to  pay  for  the  goods,  in  default 
of  his  principal. 

2.  Cases  not  within  the  2nd  Clause  of  the  4!th  Section, — ^An 
action  having  been  brought  against  the  defendant,  an  attorney,  and 
two  others,  for  appearing  for  the  plaintiff  without  a  warrant,  the 
record  was  carried  down  to  be  tried  at  the  assizes  (r),  when  the 
defendant  promised,  in  consideration  that  the  plaintiff  would  not 
further  prosecute  the  action,  defendant  would  pay  <£10  and  costs  of 
suit.  In  an  action  on  this  promise,  the  question  was,  whether  this 
was  a  promise  within  the  statute ;  and  it  was  holden,  that  it  was 
not ;  as  not  being  a  promise  to  pay  the  debt  of  another,  but  to  pay 
the  party'*s  own  debt.  A.,  the  plaintiff's  testator  («),  brought  an 
action  of  assault  and  battery  against  J.  S. ;  the  cause  being  at 
issue,  the  record  entered,  and  just  coming  on  to  be  tried,  the 
defendant,  in  consideration  that  A.  would  withdraw  the  record, 
promised  to  pay  him  a  sum  of  money,  and  the  costs  to  that  time ; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff,  his 
executor,  brought  this  action  upon  the  special  promise  of  defendant. 
The  defendant  pleaded  the  statute  of  frauds,  viz.  that  there  was 
not  any  agreement  in  writing,  touching^  the  promise.  On  demurrer, 
the  court  gave  judgment  for  the  plaintiff;  being  of  opinion,  that 
this  promise  was  not  within  the  statute ;  that  it  was  an  original 
promise  sufficient  to  found  an  assumpsit  against  the  defendant; 
that  it  was  a  lien  upon  the  defendant,  and  upon  him  only ;  that 
J.  S.  was  not  a  debtor ;  the  cause  was  not  tried ;  it  did  not  appear 
that  J.  S.  had  been  guilty  of  any  default  or  miscarriage ;  there 
might  have  been  a  verdict  for  him,  if  the  cause  had  been  tried ; 
J.  S.  never  was  liable  to  the  particular  debt,  damages,  or  costs ; 
that  the  true  difference  was  between  an  original  promise,  and  a 
ooUateral  promise ;  the  former  promise  was  not  within  the  statute, 
the  latter  was.  In  an  action  of  indebitatus  assumpsit^  for  money 
laid  out  to  the  use  of  defendant  (0»  by  the  plaintift,  at  the  request 
of  the  defendant,  the  evidence  was  that  one  X).  coming  to  the  piain- 
tittt  by  the  defendant's  order,  for  money  to  pav  some  workmen  who 
had  been  employed  in  the  garden  of  J.  S.,  the  infant  grandson  of 

(s)  Morris  y.  Staeey,  Holt*8  N.  P.  C.      nized  in  Bird  ▼.  GammoHf  3  Bingh.  N.  C. 
153.  889 ;  5  Scott,  213,  ante,  p.  140. 

(r)  Stephent  v.  Squire,  5  Mod.  205.  (/}  Harris  y.  Hunibach,  1  Burr.  373, 

(«)  JUad  y.  Naih,  1  Wils.  305,  recog-      and  MSS. 
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defendant,  the  plaintiff  refused  to  pay  the  money  unless  the  defend- 
ant would  sign  a  receipt.  Whereupon  the  defendant  wrote  the 
following  note,  viz.  '^  This  is  to  certify,  that  it  is  my  request  that 
you  pay  to  Mr.  D.,  on  the  account  of  J .  S.,  for  the  workmen's  use, 
the  sum  of  £  '^  signed  by  the  defendant.  It  was  objected, 
that  this  was  evidence  only  of  a  collateral  security,  and  not  of  a 
debt  from  the  defendant.  But  per  Cur,^  the  money  was  manifestly 
advanced  on  the  defendant's  credit;  and  its  being  on  account  of  the 
defendant's  grandson,  an  infant,  is  a  matter  merely  between  the 
defendant  and  the  infant.  The  defendant  is  the  debtor  to  the 
plaintiff;  the  objection  arises  from  an  ambiguous  use  of  the  term 
collateral  promise ;  by  which  the  defendant  must  mean  a  special 
undertaking  upon  a  special  contingency ;  as,  if  such  a  one  does  not 
pay,  I  will.  It  is  also  applied  to  a  joint  undertaking,  which  is 
joint  and  several,  and  it  is  called  collateral  as  between  the  two 
debtors,  but  it  is  ori^nal  in  each  of  them  as  to  the  creditor ;  so  in 
this  case,  there  is  an  original  undertaking  by  the  defendant,  though, 
perhaps,  she  may  undertake  this  as  a  security  for  her  grandson, 
as  between  him  and  her.  The  defendant  is  the  only  original 
debtor ;  for  the  infant  never  could  be  liable.  A.,  being  indebted 
to  the  plaintiff  for  the  rent  of  a  dwelling-house  (te),  in  arrear  for 
three  quarters  of  a  year,  and  becoming  insolvent,  made  a  bill  of  sale 
of  all  his  ffoods  in  the  house,  to  the  defendant  Leaper,  in  trust, 
to  be  sola  by  him  as  broker,  for  the  benefit  of  A.'s  creditors ; 
defendant  accordingly  advertised  a  sale :  on  the  morning  of  the 
sale,  and  while  the  defendant  was  in  possession  of  the  goods  upon 
the  premises,  the  plaintiff  (the  landlord)  came  there  to  distrain  for 
his  rent ;  whereupon  the  defendant,  in  consideration  that  the  plain- 
tiff would  not  distrain,  promised  to  pay  the  plaintiff  the  rent  in 
arrear.  Upon  this  promise  of  the  defendlant  an  action  was  brought, 
and  the  question  was,  whether  the  promise  was  within  the  statute. 
It  was  holden,  that  it  was  not  (8).     In  the  foregoing  case,  although 

(tf)  WilUanu  ▼.  Let^jftr,  2  VHIm.  308 ;  ▼.  Anberi,  2  East,  325 ;  Bdward$  ▼. 
3  Burr.  1886 ;  8.  Crecogniied  byJEffm-  Kelfy,  6  M.  &  S.  204 ;  and  in  Amqi/om  t. 
borouffk,  C.  J.,  and  Gro9€,  J.,  in  CoMtling      PmUm,  4  Bingh.  264. 


(%)  It  is  extremely  difficult  to  collect  from  the  reports  the  precise 
ground  on  which  this  case  was  decided.  Lord  Mansfield^  C.  J.,  and 
Wilmot^  J.,  seem  to  have  founded  their  opinion  on  a  supposition  that  the 
plaintiff  had  actually  distrained  and  was  in  possession  or  the  goods  at  the 
time  when  the  promise  was  made ;  but  the  fact  was,  that  the  plaintiff  was 
not  in  possession,  (see  2  Wils.  308,)  he  had  merely  given  notice  to  dis- 
train. See  the  remark  of  Lawrence,  J.  (2  East,  330).  Yates,  J.,  ar^ed 
upon  the  ground  of  the  defendant  being  in  possession,  and  seems  to  have 
thought  that  the  defendant  derived  an  advantage  from  the  plaintiff's  per- 
mitting him  to  proceed  in  the  sale  of  the  go<^s ;  and  that  this  was  an 
original  consideration  to  the  defendant.    Aston,  J.,  considered  the  goods 
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there  was  no  actual  distress,  yet  there  was  a  power  of  immediate 
distress,  and  an  intention  to  enforce  it ;  it  should  seem,  therefore, 
that  the  judges  must  have  considered  that  power  as  equivalent  to 
an  actual  distress ;  and  the  promise  extended  only  to  the  amount 
of  the  arrears  and  rent  then  due,  and  for  which  the  right  of  distress 
might  have  been  inmiediatelj  exercised.  But  where  the  promise 
was  to  pay  the  arrears  of  rent  then  due,  and  also  the  accruing 
rent  up  to  a  future  day,  and  this  promise  was  by  word  only,  it 
was  holden,  that  the  promise  to  pay  the  accruing  rent  exceeded 
the  consideration,  and  could  not  be  sustained  on  the  ground  on 
which  former  cases  had  been  sustained,  and  was  nothing  more  than 
a  promise  to  pay  money  that  would  become  due  from  a  third 
person  (:r);  and  consequently,  being  within  the  mischief  intended  to 
be  remedied  by  the  statute,  was  void ;  and  bein^void  in  part,  could 
not  be  held  good  as  to  the  other  part  (y).  The  words  of  this 
section  have  always  been  construed  to  mean,  that  the  person  for 
whose  debt  the  collateral  promise  is  made,  must  still  remain  him- 


(y) 


Tkomat  T.  WUHami,  10  B.  &  C.  664.       Chafer  t.  Beckett  7  T.  R.  201 .    See  also 
Lexmgtom  t.  COarke,  2  Ventr.  223;      Meehelm  t.  WaUaee^  7  A.  &  E.  49. 


as  the  only  debtor ;  and  cousequently  that  the  promise  was  not  a  promise 
to  pay  the  debt  of  the  tenant.  Such  is  the  report  of  this  decision ;  but 
whatever  may  have  been  the  grounds  on  which  it  proceeded,  the  case  has 
since  been  recognized.  In  assumpsit  for  the  repair  of  a  carriage,  it  ap- 
peared that  the  carriage  had  been  bought  by  J.  S.,  but  had  been  sent  to 
be  repaired  by  the  defendant.  When  the  repairs  were  done,  the  defendant 
directed  the  plainti£f  to  pack  up  the  carriage,  and  send  it  on  board  ship 
Upon  the  plaintiff's  inquiring  who  was  to  pay  for  the  repairs,  the  de- 
fendant said,  as  he  had  sent  the  carriage,  he  would  pay  for  the  repairs. 
Accordingly,  the  carriage  was  packed  up  and  sent  on  board  ship,  and  a 
bill  made  out  and  delivered  to  tlie  defendant.  It  was  contended,  on  the 
part  of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writing ; 
but  per  Lord  Eldon,  C.  J.,  in  general  cases  to  make  a  person  liable  for 
goods  delivered  to  another,  there  must  be  either  an  original  undertaking 
by  him,  so  that  the  credit  was  given  solely  to  him ;  or  there  must  be  a 
note  in  writing.  There  may,  however,  be  cases  where  this  rule  does  not 
apply :  If  a  person  obtains  possession  of  goods,  on  which  the  landlord 
has  a  right  to  distrain  for  rent,  and  he  promises  to  pay  the  rent,  though 
it  is  clearly  the  debt  of  another,  yet  a  note  in  writing  is  not  necessary , 
That  applies  precisely  to  the  present  case.  The  plaintiff  had,  to  a  certain 
extent,  a  lien  on  the  carriage,  and  he  parted  with  it  on  the  defendant's 
promise  to  pay.  This  takes  the  case  out  of  the  statute.  Houlditch  v. 
Milne,  3  £sp.  N.  P.  C.  86.  So  where  plaintiff  having  distrained  for  rent 
arrear,  goods,  which  the  tenant  was  at  that  time  about  to  sell,  agreed 
with  defendants  to  deliver  up  the  goods,  and  to  permit  them  to  be  sold 
by  one  of  defendants  for  the  tenant,  upon  defendant's  ioint  undertaking  to 
pay  to  plaintiff  all  such  rent  as  should  appear  to  be  due  to  him  from  the 
tenant.   Edwards  v.  Kelly,  6  M.  &  S.  204. 
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self  liable  to  the  debt.  Hence,  where  a  defendant,  taken  on  a 
ca.  8a.j  is  discharged  out  of  custody  by  consent  of  the  plaintiff,  the 
debt  itself  is  extinguished;  and  therefore  a  promise  by  a  third 
person  to  pay  that  debt  on  condition  of  that  discnaige  is  an  ori^nal 
promise,  and  not  within  the  statute  (z). 

The  case  of  Keate  v.  Temple^  1  Bos.  &  Pul.  158,  where  a 
question  arose  on  the  clause  of  the  statute  now  under  consideration, 
is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff,  who  was  the  broker  of  J.  S.  {a),  having  policies  of 
assurance  of  great  value  in  his  hands,  belon^g  to  J.  S.,  accepted 
several  bills  for  the  accommodation  of  J.  S.  A  loss  having 
happened  on  the  policies,  which  the  underwriters  had  agreed  to 
pay,  but  which  J.  S.  could  not  receive  without  having  the  policies 
to  produce,  the  plaintiff  was  applied  to,  to  ^ve  them  up  for  that 
purpose  to  the  defendant,  into  wnose  hands  J.  S.  had  at  that  time 
transferred  the  management  of  his  insurance  concerns.  Some  of 
the  plaintiff^s  acceptances  being  then  outstanding,  (and  particu- 
larly an  acceptance  on  a  bill  in  the  hands  of  J.  N.)  upon  which 
writs  had  been  sued  out  (though  not  then  executed)  against  J.  S. 
as  drawer,  and  the  plaintiff  as  executor,  the  plaintiff  refused  to 
deliver  up  the  policies,  they  being  the  only  securities  he  had 
against  Ins  acceptances,  without  an  indemnity ;  whereupon  it  was 
verbally  agreed  between  plaintiff,  defendant,  and  J.  S.,  that  the 
defendant,  upon  the  policies  beinff  made  over  to  him,  should  pay 
the  amount  of  the  bill  in  the  nands  of  J.  N.,  with  the  costs 
incurred,  and  should  lodge  money  in  a  banker's  hands  for  the  satis- 
faction of  the  remainder  of  the  acceptances  as  they  became  due. 
In  pursuance  of  this  agreement,  the  defendant  paid  into  the 
bankers'  hands  the  sum  agreed  on,  and  the  plaintiff  delivered  up 
the  policies  to  the  defendant.  The  defendant  received  from  the 
underwriters  the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute ;  but  refused  to  pay  the  debt  and  costs  on  the  bill 
in  J.  N.'s  hands ;  in  consequence  of  which  refusal  the  plaintiff  was 
arrested  at  the  suit  of  J.  N.  Upon  this  the  plaintiff  brought  an 
action  against  the  defendant,  declaring  upon  the  special  agreement, 
and  also  for  money  had  and  received.  The  question  was,  whether 
the  promise  of  the  defendant  to  pay  the  sum  due  from  J.  S.  for  the 
debt  and  costs,  on  having  the  policies  of  assurance  delivered  to  him, 
was  within  the  statute  \  The  court  were  of  opinion,  that  it  was 
not ;  Lawrence^  J.,  observing,  that  "  this  was  to  be  considered  as  a 

furchase  by  the  defendant  of  the  plaintiff's  interest  in  the  poHcies. 
t  was  not  a  bare  promise  to  the  creditor  to  pay  the  debt  of  another 
due  to  him,  but  a  promise  by  the  defendant  to  pay  what  the  plaintiff 

{x)  Goodman  w.  Chase,  1  B.  &  A.  297.  the  general  rule  that  the  nndertalung  is 

(a)  Castling  ▼.  Aubert,  2  East,  325,  collateral,  wherever  there  is  an  original 

cited  by  Parke,  B.,  in  Andrews  ▼.  Smith,  debt. 

2  Cr.  M.  &  R.  631,  as  an  exception  to 
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would  be  liable  to  pay,  if  the  pliuntiff  would  furnish  him  with  the 
means  of  doin^  it."  And  per  Le  Blanc^  J.  ^^  This  is  a  case  where 
one  num,  havuig  a  fund  in  his  hands,  which  was  adequate  to  the 
discharge  of  certain  incumbrances,  another  party  undertook,  that  if 
the  fund  were  delivered  up  to  him,  he  would  take  it  with  the  in- 
ciunbrances ;  this,  therefore,  has  not  any  relation  to  the  statute  of 
frauds.**^  To  an  action  of  assumpsit  for  not  replacing  some  bank 
annuities  (&),  the  produce  of  which  had  been  paid  by  the  plaintiff  to 
the  defendant,  on  his  undertaking  to  replace  the  same  within  a 
certain  time ;  the  defence  was,  that  the  aefendant  being  indebted 
to  the  plaintiff,  as  stated  in  the  declaration,  and  also  to  several 
other  persons,  an  investigation  was  had  of  his  affairs,  and  it  was 
found  that  his  estate  was  inadequate  to  the  payment  of  his  debts ; 
whereupon  it  was  agreed  between  the  plaintiff,  and  the  other  cre- 
ditors, and  one  J.  S.,  that  J.  S.  should,  out  of  his  own  money,  pay 
the  plaintiff  and  the  other  creditors  10«.  in  the  pomid  on  the 
amount  of  their  debts,  to  be  received  by  them  in  full  satisfaction, 
and  that  they  should  assign  their  debts  to  J.  S. ;  that  J.  S.,  in 
pursuance  of  this  agreement,  tendered  out  of  his  own  money,  a  sum 
amounting  to  10^.  m  the  pound  on  the  debt  of  the  plaintiff,  which 
he  refused  to  accept.  It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  in  writing,  this  defence  could  not  be  sustained. 
But  the  court  overruled  the  objection,  Chamhrey  J.,  observing,  that 
this  was  a  contract  to  purchase  the  debts  of  the  several  creditors, 
and  not  a  contract  to  pay  the  debt  of  the  defendant.  It  was  of  the 
substance  of  the  agreement,  that  the  debts  should  remain  in  full 
force  to  be  assigned  to  J.  S.,  and  J.  S.  had  a  right  to  make  use  of 
the  names  of  the  original  creditors  to  recover  the  same  to  the  full 
amount,  if  defendant  had  effects  to  satisfy  the  debts.  He  con- 
cluded with  this  remark :  '^  We  all  agree  upon  the  point,  that  it  is 
a  contract  for  the  purchase  of  the  debts  of  the  defendant,  which  is 
not  prohibited  by  the  statute  of  frauds." 

A  promise  (c)  to  a  debtor  to  pay  his  debt  to  a  third  person,  is 
not  a  promise  to  answer  for  the  debt  of  another  within  this  section, 
which  applies  only  to  promises  made  to  the  person,  to  whom 
another  is  answerable. 

To  bring  a  case  within  this  clause  there  must  be  a  good  con- 
sideration for  the  promise  in  writing  (c2).  A  count  averring  that 
J.  A.  made  a  bill  of  sale  of  goods  to  the  plaintiff,  in  consideration 
of  a  debt  of  <£^122  \9s.  due  from  J.  A.  to  the  plaintiff,  and  the 
plaintiff  being  about  to  sell  his  goods  in  satisfaction  of  his  debt^  the 
defendant  undertook  to  pay  him  £^  22  Yds.  if  he  would  forbear  to 
sell,  does  not  show  that  this  is  a  promise  to  pay  the  debt  of  another 
with  sufficient  distinctness  to  bring  the  case  within  the  statute  (e). 

{b)  AnBiey  v.  Marden,  1  Bos.  &  Pal.      276 ;  11  A.  &  E.  438. 
N.  R.  124.  {d)  Barren  ▼.  Tnutell,  4  Taunt.  117. 

(e)  EoMiwood  ▼.  Kenyan,  3  F.  &  D,  (e)  lb. 
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A  written  proposal  to  pay  a  moiety  of  the  debt  of  another,  if  the 
creditor  will  at  a  specified  time  of  meeting  accept  this  proposal 
and  discharge  the  debtor,  is  not  binding  unless  the  creditor  aosede 
to  the  terms  in  writing  (/). 

Or  to  charge  any  Person  upon  any  Agreement  made  in  Considera- 
tion of  Marriage.} — It  is  now  settled,  notwithstanding  former  deci- 
sions to  the  contrary  (^),  that  this  clause  does  not  extend  to  mutual 
promises  to  marry :  consequently,  such  promises  are  binding,  al- 
though they  are  not  reduced  into  writing  and  signed  by  the  party. 
The  plaintiff  declared  (A),  that  in  consideration  of  her  having  pro- 
mised to  marry  the  defendant,  he  promised  to  marry  her  at  his 
fkther^s  death;  and  averred,  that  the  father  was  dead,  but  the 
defendant  had  refused  to  marry  plaintiff,  and  had  since  married 
A.  B.  On  non-assumpsit  pleaded,  and  verdict  for  plaintiff,  it  was 
moved,  in  arrest  of  judgment,  that  this  parol  promise  was  not 
good  in  law.  But  (after  argument)  it  was  holden,  that  the  case 
was  not  within  the  statute;  fbr  that  this  clause  in  the  statute 
related  only  to  contracts  in  consideration  of  marria^;  and  the 
defendant,  having:  married  another  person,  had  dis^led  himself 
from  performing  the  promise ;  the  ^tiff;  therefore,  could  not 
apply  to  the  spiritual  court  to  have  a  performance  decreed,  and 
consequently  was  entitled  to  a  compensation  in  damages. 

Or  upon  any  Contract  or  Sale  of  Lands,  ^c,  or  any  Interest  in  or 
concerning  them!\ — It  must  be  observed,  that  the  statute  does  not 
expressly  and  immediately  vacate  such  contract,  if  made  by  parol ; 
it  only  precludes  the  bringing  an  action  to  enforce  it,  by  charging 
the  contracting  party,  or  his  representatives,  on  the  ground  of 
such  contract,  and  of  some  supposed  breach  thereof.  Hence,  if  the 
contract  be  executed,  the  pip*ties  cannot  treat  it  as  a  nulUty  (t). 
An  agreement  conferring  an  exclusive  right  to  the  vesture  of  land  (A), 
during  a  limited  time  and  for  given  purposes,  is  a  contract  or  sale 
of  an  interest  in,  or  at  least  an  interest  concerning,  lands ;  there- 
fore, an  agreement  to  sell  a  growing  crop  of  mowing  hay,  to  be 
mowed  and  made  into  hay  by  the  purchaser,  requires  a  written 
agreement.  So  also  a  sale  of  growing  poles  (0?  or  of  growing 
underwood  (m),  is  within  the  4th  section.  Indebitatus  assumpsit 
for  a  crop  of  potatoes  bargained  and  sold  (n),  and  dug  up  and 
carried  away  by  virtue  of  such  bargain  and  sale.  On  the  21st 
day  of  November,  1807,  the  defendant  purchased  of  the  plaintiff. 


(/)  OuMKl  T.  ma,  1  Stark.  N.  P.  C. 
10. 

(jg)  Philpoti  ▼.  WdlM,  3  Lot.  65; 
Freem.  241,  iS'.  C. 

(A)  Cork  ▼.  Baker ^  1  Str.  34 ;  Harriwn 
▼.  Cage,  Ld.  Raym.  386 ;  S.  P.  per  Ward, 
C.  B.,  Carth.  467,  8. 

(t)  Per  EUenborough,  C.  J.,  delivering 
the  opinion  of  the  dourt  in  Crosby  ▼. 
Wadtworth,  6  East,  602. 


{k)  Crosby  ▼.  Wadsworth,  6  East,  602 ; 
Carringion  v.  Roots,  2  M.  &  W.  248. 

(/)  Teal  T.  Auty,  2  Brod.  &  Btngh. 
99 ;  4  Moore,  542.  See,  however,  Smith 
T.  Surman,  9  B.  &  C.  561 ;  4  M.  &  Ry. 
455. 

(m)  Scorell  t.  BoxaU,  1  Y.  &  J.  396. 

(n)  Parker  \,  Staniland,  11  East,  362. 
But  see  Mayfield  ▼.  Wadsley,  3  B.  &  C. 
364  ;  5  D.  &  Ry.  224. 
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by  parol,  at  so  much  per  sack,  a  crop  of  potatoes  then  in  the 
ground.  The  defendant  was  to  dig  them  up  and  remove  them 
without  delay,  as  the  plaintiff  wanted  the  ground  for  other  pur- 
poses. The  defendant  accordingly  dug  up  and  carried  away  more 
than  half  the  crop,  but  was  prevented  by  the  frost  from  taking  the 
remainder.  The  plaintiff  brought  his  action  to  recover  the  value 
of  the  whole  crop.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he  had 
taken.  It  was  objected,  that  this  was  a  contract  or  sale  of  an 
interest  in  land.  But  per  Lord  EUenhcrouah^  C.  J.  The  liberty 
which  the  defendant  had  of  entering  the  close  for  the  purpose  of 
taking  the  crop,  amounted  to  an  easement,  and  nothing  more.  No 
interest  in  the  land  itself  passed,  or  was  intended  to  pass,  by  the 
contract.  The  defendant  could  not  have  maintained  ejectment  to 
recover  possession  of  the  crop.  In  this  respect  this  case  differed 
materially  from  that  of  Crosby  v.  Wadsworth^  which  he  was  not 
disposed  to  extend ;  in  that  case  the  subject  matter  of  the  contract 
was  the  jTrima  vestwrcL,  for  which  ejectment  lies,  as  does  also  tres- 
pass quare  clatimm  f regit  But  trespass  qiuare  clausum  Jregit  could 
not  be  brought  by  this  defendant  for  a  trespass  to  the  close  in  which 
the  crop  of  potatoes  grew.  It  did  not  follow,  that,  because  the 
crop  of  potatoes  was  not  at  the  time  of  the  contract  a  chattel,  it 
was,  therefore,  an  interest  in  land.  Bayley^  J.,  said,  it  was  a 
thing  whose  growth  was  at  an  end,  and  in  this  respect  distin- 
guLwable  firom  the  case  of  Brisiow  v.  Waddinaton  (o),  which  was 
a  contract  for  the  next  year'^s  crop  of  hops ;  and  that  he  considered 
the  land  merely  as  a  warehouse,  and  that  the  contract  was  sub- 
stantially the  same  thing,  as  if  the  potatoes  had  been  deposited  in 
a  warehouse  at  the  time  of  the  sale.  And  if  the  potatoes  had  been 
sold  while  growing,  and  at  so  much  per  acre  (/?),  to  be  dug  and 
carried  away  by  the  purchaser,  without  any  time  limited ;  or  if  they 
had  been  in  a  growing  state,  and  sold  by  the  cover  (^),  to  be  turned 
up  by  the  seller ;  or  if  they  had  been  sold  in  a  similar  state  at  so 
much  per  sack  (r),  to  be  dug  by  the  purchaser  at  the  usual  time, 
and  to  be  then  paid  for ;  the  decision  would  have  been  the  same,  that 
such  sales  do  not  fall  within  the  4th  section.  Plaintiff  (^)  and  de- 
fendant orally  agreed,  (in  August,)  that  defendant  should  give  £45 
for  the  crop  of  com  on  plaintiff's  land,  and  the  profit  of  the  stubble 
afterwards ;  that  plaintiff  was  to  have  liberty  for  his  cattle  to  run 
with  defendant's ;  and  that  defendant  was  also  to  have  some  potatoes 
growing  on  the  land,  and  whatever  lay  grass  was  in  the  fields ;  de- 
fendant was  to  harvest  the  com  and  diff  up  the  potatoes ;  and  plain- 
tiff was  to  pay  the  tithe.     It  was  holaen,  that  it  did  not  appear  to 

(o)  2  Bof.  &  PuL  452,  in  which  case  8  D.  &  Ry.  611. 

the  question  indirectly  arose,  but  did  not  (r)  Saimbury  y.  Maitheies,  4  M.  &  W. 

require  decision.  343. 

0^)  Warwick  ?.  Bruce,  2  M.  &  S.  205.  («)  Jone*  t.  Flint,  10  A.  &  E.  753 ;  2 


{§)  Evmu  T.  BoberU^  5  B.  &  C.  829  ;      P.  &  D.  594. 
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be  the  intention  of  the  parties  to  contract  for  any  interest  in  land, 
and,  therefore,  not  withm  the  statute  of  frauds,  but  a  sale  of  goods 
and  chattels,  as  to  all  but  the  lay  grass,  and,  as  to  that,  a  contract 
for  the  agistment  of  the  defendant's  cattle.  A  parol  agreement  for 
the  sale  of  crops  may  be  good  between  an  outgoing  and  incoming 
tenant,  for  there  woidd  be  no  sale  of  any  interest  in  the  land,  for  that 
would  come  from  the  landlord  (s).  But  where  a  landlord  agreed  to 
let  a  farm  by  parol,  and  the  tenant  was  to  take  the  srowing  crops 
and  pay  for  them,  and  also  for  the  work,  labour,  and  materials  m 
preparing  the  land  for  tillage,  it  was  holden,  that  the  case  was 
within  tiie  4th  section.  At  the  time  when  the  contract  was  made, 
the  crops  were  growing  upon  the  land,  the  tenant  was  to  have  had 
the  land  as  well  as  the  crops,  and  the  work,  labour,  and  materials 
were  so  incorporated  with  the  land  as  to  be  inseparable  from  it  (t). 
An  action  of  indebitatus  assumpsit  (u),  with  a  count  on  a  ouantum 
meruity  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff  to  the 
defendant,  and  accordingly  reaped  for  his,  the  defendant's,  own 
use ;  and  also  a  count  for  money  had  and  received.  The  case  was, 
that  the  plaintiff,  by  a  parol  agreement,  had  let  land  to  the  defend- 
ant, for  which  he  was  to  take  two  successive  crops,  and  to  render 
the  plaintiff  a  moiety  of  the  crops  in  lieu  of  rent.  While  the  crops 
of  the  second  vear  were  on  the  ground,  an  appraisement  of  them 
was  taken  by  both  parties,  and  the  value  ascertained.  The  de- 
fendant having  afterwards  refused  to  pay  a  moiety  of  the  value, 
this  action  was  brought.  It  was  objected,  on  a  case  reserved,  that 
the  agreement  was  within  the  statute,  because  it  related  to  land ; 
but  the  court  overruled  the  objection ;  Eyre^  C.  J.,  observing,  that 
the  circumstance  of  the  appraisement  seemed  to  put  an  end  to 
this  point.  It  was  true,  that,  as  the  case  originally  stood,  the  plain- 
tiff had  a  claim  to  a  moiety  of  the  produce  of  ^e  land,  under  a 
special  agreement ;  but  that  special  agreement  was  executed  by  the 
appraisement.  This  circumstance  of  the  appraisement  afibrded 
clear  proof  that  the  plaintiff  sold  what  the  aefendant  had  agreed 
was  his;  and  the  price  having  been  ascertained,  brought  this  to 
the  case  of  an  action  for  goods  sold  and  delivered  (9).  Where 
tenant,  on  expiration  of  tenm  being  about  to  remove  fixtures,  to 

(«)  Mayfield  y.   WadiUy,  3  B.  &  C.      &  M.  89 ;  3  Tyrw.  26. 
357;  5  D.  &  Ry.  224.  («)  Pwlter  t.  KiUmgbeck,  1  Bob.  & 

(0  B.  qf  Falmouth  t.  Thomas,  1  Cr.      Pul.  397. 


(9)  "  The  contract,  if  it  had  originally  concerned  an  interest  in  land, 
after  the  agreed  substitution  of  pecuniary  value  for  specific  produce,  no 
longer  did  so  :  it  was  originally  an  agreement  to  render  what  should  have 
become  a  chattel,  t.  6.  part  of  a  severed  crop  in  that  shape,  in  lieu  of  rent, 
and  by  a  subsequent  agreement  it  was  changed  to  money  instead  of  re- 
maining a  specific  render  of  produce."  Per  Ellenboroughy  C.  J.,  6  East, 
612. 
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which  he  was  entitled,  agreed  to  sell  them  to  his  landlord  at  a 
valuation,  which  was  afterwards,  and  after  the  time  expired,  made 
and  signed  by  the  two  brokers ;  it  was  holden  (a;),  that  this  was 
not  a  sale  of  any  interest  in  land.  But  although  the  contract  is 
not  itself  wholly  void  (y)  under  the  statute,  merely  on  account  of 
its  being  by  parol,  so  that,  if  the  same  is  executed,  the  parties 
cannot  treat  it  as  a  nullity ;  yet,  while  it  remains  executory,  it  may 
be  discharged  by  parol,  before  any  thing  is  done  under  it  which  can 
amount  to  a  part  execution  of  it.  An  agreement  to  occupy  lodgings 
at  a  yearly  rent,  payable  in  quarterly  portions,  (the  occupation  to 
conmience  on  a  future  day,)  is  an  agreement  relatine  to  an  interest 
in  land,  within  the  meanmg  of  this  clause  (z).  A.,  being  possessed 
of  a  messuage  and  premises  for  the  residue  of  a  certain  term  of 
years,  agreed  with  B.  to  relinquish  possession  to  him,  and  to  suffer 
him  to  become  tenant  thereof  for  tne  residue  of  the  term,  in  con- 
sideration of  B.'s  paying  a  sum  of  money  towards  completing  some 
repairs.  It  was  holden  (a),  that  this  was  an  agreement  relating 
to  the  sale  of  an  interest  in  land.  This  clause  comprehends 
sales  of  land  by  auction  as  well  as  other  sales  (b) ;  hence,  where 
land  had  been  sold  by  auction,  and  the  contract  naving  been  aban- 
doned, an  action  was  brought  to  recover  the  deposit,  isx  which  action 
the  plaintiff  declared  specially  on  the  contract ;  it  was  holden,  that 
it  was  iacumbent  on  the  plaintiff  to  prove  a  contract  in  writing  (c), 
in  the  manner  specified  in  the  statute ;  and  that  the  entry  by  the 
auctioneer  of  the  buyer'^s  name  could  not  be  considered  as  a  suffi- 
cient memorandum  and  signature  of  the  agreement  so  as  to  satisfy 
the  requisitions  of  the  statute :  although  a  different  doctrine  had 
been  laid  down  with  regard  to  the  17th  section,  relating  to  the 
sale  of  goods,  upon  the  construction  of  which  it  has  been  holden  (c2), 
that  the  auctioneer  must  be  considered  as  the  agent  of  both  par- 
ties, and  a  memorandum  made  by  him  sufficient  to  bmd  the  bargain. 
But  in  a  latter  case  of  JEmtnersan  v.  Heelis  (e),  it  was  solemnly 
decided  that  a  signing  by  the  auctioneer  is  a  signing  by  an  agent 
for  the  purchaser,  althoueb  the  contract  be  a  contract  for  the  sale 
of  an  interest  in  land.  N.  The  purchaser  was  not  present  at  the 
sale,  but  bid  by  an  agent.  The  entry  of  the  name  of  the  best 
bidder  by  the  auctioneer  in  his  book,  is  just  the  same  as  if  the 
bidder  had  written  his  own  name.    But  putting  down  the  name  in 


(«)  HMefH  T.  ilMuTer,  1  Cr.  M.  &  R. 
266. 

{y)  Croiby  t.  Wadiwarih,  6  East,  602. 

(ij  Inman  t.  Stan^,  1  Stark.  N.  P.  C. 
12,  Ld.  BlUnbarougk,  C.  J.,  reco§^ed 
in  Edge  t.  Sirm^ordf  atHte,  p.  835. 

(c)  Buitemert  t.  Hayei,  5  M.  &  W. 
4b6. 

(b)  Walker  ▼.  Conetahle,  2  Esp.  N.  P. 
C.  659 ;  1  Bos.  &  Pol.  306,  per  Brgkine, 
C,  in  BucAmoiter  t.  Harrop,  7  Ves.  341. 


(e)  Sttmi^field  t.  Jokmtm,  coram  Spre, 
C.  J.,  1  Esp.  N.  P.  C.  101.  But  see  the 
remarks  of  Eldon,  C,  in  Colee  y.  TVwo- 
ihick,  9  Ves.  Jan.  249,  adopted  by  ErfJHiM, 
C,  in  Buekmaeter  ▼.  Hamp, 

(<f)  Stmom  T.  MetMer,  1  BL  R.  599 ; 
3  Bnrr.  1921,  recognised  as  to  this  point 
in  Hmde  t.  Whitekouee,  7  East,  558. 

(e)  2  Taunt.  38,  recognized  in  White 
▼.  Proctor,  4  Taunt  209. 
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catalogue,  neither  attached  to,  nor  referring  to,  conditions  of  sale, 
will  not  suffice  (/)«  See  cases  decided  upon  the  17th  section, 
post^  p.  863,  and  antey  tit.  "  Auction,''  p.  172. 

Or  upon  any  Agreement  that  is  not  to  be  performed  within  the 
Space  of  One  Year  from  the  making  thereof] — This  clause  extends 
to  those  cases  only,  where,  by  the  express  agreement  of  the  party, 
the  act  is  not  to  be  performed  within  a  year.  Hence  it  has  been 
holden  (^),  that  a  promise  to  pay  money  on  the  return  of  a  ship, 
which  happened  not  to  return  within  two  years  after  the  promise 
made,  was  not  within  the  statute ;  for,  by  possibility,  the  ship  might 
have  returned  within  a  year.  So  where  an  action  was  brought  upon 
an  agreement  (A),  in  which  the  defendant  promised,  for  one  guinea, 
to  give  the  plaintiff  so  many  on  the  day  of  his  marriage.  The  mar- 
riage did  not  take  effect  until  nine  years  after  the  agreement;  and 
the  question  was,  whether  the  agreement  ought  to  have  been  in 
writing.  Holt,  C.  J.,  (before  whom  the  cause  was  tried,)  advised 
with  idl  the  judges,  and  it  was  said  by  the  majority  of  them,  (for 
there  was  a  diversity  of  opinion,  and  £tolt  differed  from  the  majo- 
rity) (10),  "  Where  the  agreement  is  to  be  performed  upon  a  con- 
tingency, and  it  does  not  appear  on  the  face  of  the  agreement  that 
it  is  to  be  performed  after  the  year,  there  a  note  in  writing  is  not 
necessary ;  for  the  contingency  might  happen  within  the  year ;  but 
where  it  appearsy  from  the  whole  tenor  of  the  agreement,  that  it  is 
to  be  performed  after  the  year,  there  a  note  in  writing  is  neces- 
saiy.'^  So  where  the  plaintiff  declared  (i),  that  the  defendant's 
testator,  in  consideration  that  the  plaintiff  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of  his 
family,  as  long  as  it  should  please  both  parties,  undertook  to  pay 
her  wages  at  the  rate  of  £  for  one  year ;  and  also  by  his  wiU 
to  bequeath  to  her  an  annuity  of  £  for  life,  payable  yearly  from 
the  day  of  his  death  ;  and  then  averred,  that  she  became  his  house- 

(/}  Kenworthp  y.  Schojleld,  2  B.  &C.  (A)  Peter  t.  Compion,  Skin.  353,  cited 

945.  by  Defditm,  J.,  in  Femtom  t.  BntbUrtt  3 

(ff)  By  the  judges,  ex.  rel.  7V*#6y,C.  J.,  Burr.  1281. 
Anon.,  Salk.  280,  recognized^by  Wilmot,  (t)  Fenian  t.  Emblen,  Exor,,  3  Burr. 

J.,  in  3  Burr.  1281.  1278 ;  1  BL  R.  353,  8.  C. 


(10)  If  the  marriage  had  taken  effect  within  the  year,  all  the  judges 
agreed  no  writing  was  necessary ;  but  as,  in  the  case  before  them,  the 
marriage  did  not  happen  within  the  year,  but  nine  years  after  the  promise, 
Holty  C.  J.,  and  the  minority  of  the  judges,  were  of  opinion  that  it  ought 
to  have  been  in  writing,  because  the  design  of  the  statute  was,  not  to  trust 
to  the  memory  of  witnesses  for  a  longer  time  than  one  year.  See  Smith 
V.  Westally  Lord  Raym.  316,  7.  Holt^  C.  J.,  had  expressed  the  same 
opinion  with  respect  to  the  necessity  of  the  contingency  happening  within 
the  year  in  order  to  take  a  case  out  of  the  statute,  in  Francam  v.  Foster , 
Skin.  326. 
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keeper,  and  80  continued  for  three  years  and  upwards,  but  that  the 
defendant's  testator  had  not  bequeathed  her  the  annuity ;  the  agree* 
ment  having  been  by  parol,  it  was  contended^  that  the  case  was 
within  the  statute,  for  it  could  not  be  performed  on  the  part  of  the 
testator  within  a  year ;  for  a  whole  year  from  his  death  was  to 
elapse,  before  the  annuity,  or  any  part  of  it,  would  become  payable. 
To  this  it  was  answered,  that  the  action  was  brought  for  the  tes- 
tator not  having  done  what  he  ought  to  have  done  in  his  lifetime, 
vur.  bequeathing  the  annuity  by  will,  which  might  have  been  done 
within  the  year.  The  court  held  the  case  not  within  the  statute ; 
and  JJenisoTL,  J.,  said,  '^  The  statute  of  frauds  plainly  means  an 
agreement  not  to  be  performed  within  the  space  of  a  year,  and  ex- 
pressly and  specifically  so  agreed.  A  contingency  is  not  within  it, 
nor  any  case  that  depends  upon  a  contingency.  It  does  not  extend 
to  cases,  where  the  thing  may  be  performed  within  the  year.^  Nor 
to  a  case,  where  the  work  agreed  to  be  done  was  done  entirely 
within  the  year  (A),  and  it  was  the  intention  of  the  parties,  founded 
on  a  reasonable  expectation  that  it  should  be  so ;  although  no  time 
was  fixed  by  the  agreement  for  the  performance.  So  where  A., 
being  indebted  to  the  plaintiff  promised  plaintiff  that  in  considera- 
tion of  his  forbearing  to  sue,  A.  s  executor  should  pay  him  <f  10,000; 
it  was  holden  (Z),  that  the  statute  did.  not  require  this  promise  to 
be  in  writing. 

An  objection  upon  this  clause  was  taken  in  the  case  of  Poulter 
T.  KiUingbeeh^  1  Bos.  83;  Pul.  897;  {anie^  p.  852,)  but  the  court  were 
of  opinion,  that  the  subsequent  agreement  relieved  the  case  from 
the  objection.  By  the  word  performed^  in  this  clause,  the  legisla* 
ture  meant  a  complete  and  not.  a  partial  performance.  Hence,  if 
it  appear  to  have  been  the  understanding  of  the  parties  to  a  con- 
tract at  the  time,  that  it  was  not  to  be  completed  within  a  year  (m), 
although  it  might,  and  was  in  fact  in  pad;  performed  within  that 
lime,  such  contract  is  within  this  clause,  and  if  the  requisites  of  the 
statute  are  not  complied  with;  it  cannot  be  enforced.  A  contract 
for  a  year's  service,  to  commence  at  a  subsequent  day,  being  a  con- 
tract not  to  be  performed  within  the  year,  is  within  this  clause,  and 
must  be  in  writing  (n).  A  contract  (o),  whereby  a  coachmaker 
agreed  to  let  a  carnage  for  a  term  of  five  years,  in  consideration  of 
receiving  an  annual  payment  for  the  use  of  it,  but  which,  by  the 
custom  of  the  trade,  is  determinable  at  any  time  within  that  period 
upon  the  j)a;pnent  of  a  yearns  hire,  is  an  Mreement  not  to  be  per- 
formed within  a  year,  within  the  meaning  of  this  clause,  and,  there- 
fore, must  be  in  writing. 

(*)  HofteOm  f .  nead,  $  B.  &  Ad.  906,  (»)  BracegMle  t.  Heald,  1  B.  &  A. 

dktingiiishing  BoydeU  t.  Dntmmtmd,  722 ;  Snelling  ▼.  Lord  HufUingfitld,  1 

(0  W€U9  ▼.  Harton,  4  Bingh.  40.  Cr.  M.  &  R.  20,  S.  P. 

(«)  BojfdM  V.  JDrummondt  11  Eaat,  (o)  Birch  y.  B,  <^  Uwrpool.^H.itC, 

142.  392. 
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Unless  the  Agreement  or  same  Jtfemorandum  or  Note  thereof  shall 
he  in  Writing.] — The  word  agreement  is  not  to  be  underatood  in  the 
loose  incorrect  sense,  in  which  it  is  sometimes  used  as  synonymous 
to  promise  or  undertaking^  but  in  its  proper  and  correct  sense,  as 
signifying  a  mutual  contract  on  consideration  between  two  or  more 
ptui^ies.  Hence,  the  whole  agreement,  that  is,  not  the  promise 
only,  but  the  consideration  on  which  it  is  founded,  must  be  in 
writing  Tp).  The  word  ^^  agreement^*'  however,  is  satisfied  (g),  if 
the  writm^  states  the  subject  matter  of  the  contract,  the  considera- 
tion, and  IS  signed  by  the  party  to  be  charged ;  and  it  is  sufficient 
if  the  consideration  appear  by  necessary  inference  and  implication* 
But  where  (r)  B.  contracted,  by  a  writing  signed  by  him  alone,  to 
work  for  plaintiff  in  his  trade,  and  for  no  other  person  during  twelve 
months,  and  so  on  from  twelve  months  to  twelve  months,  until  B. 
should  give  notice  of  quitting ;  it  was  holden,  that  such  agreement 
was  invalid  for  want  otmutuality ;  for  admitting  that  a  promise  must 
be  implied  on  the  master^s  part,  to  pay  B.  for  his  labour,  yet  that 
would  be  the  same  in  any  service  to  which  B.  might  engage  himself. 
An  action  was  brought  to  recover  the  value  of  goods,  which  had 
been  furnished  by  the  plaintiff  to  one  Nichols  (s),  under  a  written 
agreement  signed  by  the  defendant  in  the  following  words :  ^^  I  gua- 
rantee the  payment  of  any  goods  which  Mr.  John  Stadt  delivers 
to  I.  Nichols.^  It  was  objected,  that  this  guarantee  was  void, 
because  it  did  not  express  any  consideration  for  the  defendant's  pro- 
mise to  answer  for  the  debt  of  another  person ;  that,  in  order  to 
ascertain  whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  was,  to  consider,  whether  any  action  could 
have  been  brought  on  the  supposed  agreement,  by  the  defendant 
against  the  plaintiff.     But  here  there  was  no  undertaking  on  the 

Eart  of  the  latter  to  deliver  goods  to  Nichols,  and  no  action  would 
ave  lain  against  him,  had  he  refused  to  deliver  any ;  Lord  JEUen- 
borough  said,  that  though  by  the  agreement  the  plaintiff  was  not 
obliged  to  deliver  goods,  there  appeared  a  sufficient  consideration 
for  the  defendant's  promise  to  be  answerable,  if  any  should  be  ddi- 
vered ;  the  stipulated  delivery  of  the  goods  to  Nichols  was  a  con- 
sideration appearing  on  the  face  of  the  writing,  and  when  the  deli- 
very took  place,  the  consideration  attached :  he  should  therefore 
admit  evidence  of  the  delivery  of  the  eoods.  V .  for  plaintiff.  Upon 
an  application  to  the  court  to  set  aside  this  verdict,  the  court  said, 
that  this  case  differed  from  Wain  v.  Warliers^  as  the  agreement 
here  contained  the  thine  to  be  done  by  the  plaintiff,  which  was  the 
foundation  of  the  defendemt's  promise ;  and  that  the  delivery  of  the 
goods  was  a  sufficient  consideration,  although  no  cross  action  upon 

{p)  Warn  y.  Warlien,  b  East,  10,  re-  (q)  Laythoatp  y.  Brymdt  2  Bingh.  N. 

cognized  in  Seamdert  y.  Wakefield,  4  B.  C.  744. 

&  A.  595,  and  Jenkme  y.  Reynolds,  3  B.  (r)  Sykee  y.  Duron,  9  A.  &  E.  693. 

&  B.  14,  and  Hamee  y.  Anmtronff,  I  («)  Stadt  y.  LUl,  1  Campb.  242 ;  9 

Bingh.  N.  C.  761.  East,  348,  S.  C. 
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the  agreement  could  have  been  bronffht  against  the  plainti£^  either 
at  the  suit  of  the  defendant  or  of  Nichols.  Rule  nisi  refused.  If 
the  writing  contain  a  promise  to  pay  the  debt  of  another,  it  is  suffi- 
cient without  mentioning  the  amount  (t). 

17 ih  Section. — *'  No  contract  for  the  sale  of  any  goods,  wares,  and 
merchandizes,  for  the  price  of  ten  pounds  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same ;  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment ;  or  that  some  note  or  memorandum 
in  writing,  of  the  said  bargain,  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized.'^ 

No  Contract  for  the  Sale  of  any  Ooods.] — This  branch  of  the 
statute  extends  to  executory  contracts,  tliat  is,  contracts  to  be 
completed  at  a  future  time,  as  well  as  other  contracts ;  but  in  many 
eases  a  distinction  used  to  be  taken  between  those  contracts,  where 
the  thing  contracted  for  was  existing  in  solidoy  and  capaUe  of 
being  ddivered  at  the  time  of  the  contract,  or  would  be  at  the 
time  of  delivering  a  personal  chattel  (ti),  and  those,  where  it  was 
requisite  that  something  should  be  done,  in  order  to  put  the  thing 
into  the  state  in  which  it  was  to  be  delivered  according  to  the  con- 
tract ;  the  former  having  been  holden  to  be  within  (:r)  the  statute, 
the  latter  not  (y).  But  now,  by  9  Geo.  IV.  c.  14,  s.  7,  it  is  pro- 
vided, that  the  enactment  of  this  17th  section  shall  extend  to  all 
contracts  for  sale  of  goods  of  the  value  of  ^10  staling  and  up- 
wards, notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  reiulv  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery.  This  last  act  has  the  word 
value,  and  not  price;  hence  where  an  executory  contract  is  entered 
into  for  the  fabrication  of  goods,  without  any  agreement  as  to 
price,  the  memorandum  of  the  contract  required  by  the  statute  of 
traudsi,  is  sufficient  without  specification  of  price  (z). 

The  statute  of  firauds  does  not  exclude  parol  evidence  that  a 
written  contract  for  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only 
as  agent  for  G.  (a). 

Goods^  WareSf  and  Merchandizes.] — Shares  in  a  joint  stock 
banking  company  are  not  (b)  within  these  words ;  but  tne  sale  of  a 


0  Bttiemm  t.  PkUUpt,  15  But,  272.  Orovea  t.  Buek,  3  M.  &  S.  178. 

W)  WatU  T.  Friend,  10  B.  &  C.  446.  («)  Iloadfy    y.    M'Lame,  10  Bingh. 

x)  Bandeau  y.  Wyatt,  2  H.  Bl.  63 ;  482 ;  4  M.  &  Sc.  340. 

Owrbnit  and  another  y.  Wateon,  5  B.  &  {a)  Wilton  t.  Hart,  7  Taunt.  295. 

A.  613 ;  Smith  t.  Swnum,  9  B.  &  C.  568.  (h)  Hwmile  r.  Mitehell,  3  P.  &  D. 

(y)  Cby^M  T.  Andrew,  4  Burr.  2101 ;  141. 
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share  in  a  mining  company  has  been  holden  (c)  by  the  Court  of 
King's  Bench,  in  Irela^nd,  to  be  within  the  statute. 

Except  the  Buyer  shall  accept  Part  of  the  Goods  so  soldy  and 
actually  receive  the  same.] — In  order  to  take  a  contract  for  the  sale 
of  goocis,  of  the  price  of  <£^10  or  upwards,  out  of  the  statute,  there 
must  be  either  a  receipt  and  acceptance,  by  the  vendee,  of  the 
whole  or  a  part  of  the  thing  sold,  or  something  given  in  earnest, 
or  a  part  payment  of  the  consideration ;  otherwise  the  agreement 
must  be  reduced  to  writing  in  the  manner  specified  by  this  section. 
Where  goods  are  sold  under  a  parol  order  subject  to  appro^  (d), 
the  vendee  must  refuse  to  accept  them  within  a  reasonable  time; 
otherwise  he  will  be  considered  as  having  accepted  them.  Where 
goods  are  ponderous,  and  incapable  of  beinff  handed  over  from  one 
to  another,  there  need  not  be  an  actual  ddiveiy  (12),  but  it  may 
be  done  by  that  which  is  tantamount,  such  as  the  deliveiy  of  a  key 
of  the  warehouse,  in  which  the  goods  are  lodged,  or  by  delivery  of 
other  indicia  of  property.  So  if  the  purchaser  deisds  with  the  com- 
modity, as  if  it  were  in  his  actual  possession,  this  will  supersede  the 
necessity  of  proving  actual  delivery.  Hence  («),  after  a  baraain 
and  sale  of  a  stack  of  hay  between  the  parties  on  the  spot  where 
the  stack  stood,  evidence  that  the  vendee  actually  sold  part  of  it  to 
another  person,  by  whom,  though  against  the  vendee'^s  approbation, 
it  was  taken  away,  is  sufficient  to  warrant  the  jury  in  finding  a  de- 

(e)  Boyee  t.  Orem,  Bsttj,  608.  168,  Lord  Tkmterdem,  C.  J. 

(d)  Colemm  t.  Gi^tam,  1  M.  &  Rob.  (e)  Cki^im  t.  Xoyen,  1  East,  192. 


(12)  In  an  action  for  not  delivering  a  quantity  of  rice,  it  appeared  that 
the  defendant  had  informed  the  plaintiff  that  defendant  had  a  quantity  of 
rice  to  sell ;  there  was  no  evidence  to  prove  any  contract  made,  but  the 
plaintiff  produced  an  order  on  Bennett  and  Co.  to  deliver  to  him  twenty 
barrels  of  rice,  which  was  signed  by  defendant ;  and  a  witness  proved  that 
defendant  had  told  him  tluit  he  had  sold  twenty  barrels  of  rice  to  the 
plaintiff,  at  17««  per  hundred.  The  plaintiff  then  proved  the  delivery  of 
the  order  for  the  rice  to  the  warehouseman  of  Bennett  and  Co.  The  rice 
not  having  been  taken  away  immediately,  the  defendant  afterwards  coun- 
termanded the  delivery,  in  consequence  of  which  Bennett  and  Co.  refused 
to  deliver  the  rice  to  tne  plaintiff,  who  sent  for  it  some  days  after  the  order 
had  been  countermanded.  JSyre^  C.  J.,  was  of  opinion,  that  the  order 
for  delivery,  directed  to  the  persons  in  whose  possession  the  rice  was, 
amounted  to  a  delivery,  so  as  to  take  the  case  out  of  the  statute.  Searle 
V.  KeeveSf  2  Esp.  N.  F.  C.  598.  But  where  a  hogshead  of  wine  in  the 
warehouse  of  the  London  Dock  Company  was  sold  for  a  sum  exceeding 
}0/.,  and  a  delivery-order  nven  to  the  vendee,  and  there  was  not  any 
contract  in  writing :  it  was  nolden,  that  the  acceptance  of  the  delivery- 
order  by  the  vendee  was  not  equivalent  to  an  actual  acceptance  of  the 
wine,  so  as  to  take  the  case  out  of  the  statute.  Bentall  v.  B«m,  Ry.  & 
M.  107;  3B.&C.423. 
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livery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take  the  case 
out  of  the  statute.  So  where  a  person  having  purchased  a  horse 
of  a  horse-dealer,  desired  him  to  Keep  the  horse  at  livery  for  him, 
and  the  horse-d^er  accepted  the  order,  and  put  the  horse  out  of 
his  sale-stable  into  another  stable :  this  was  holden  (/)  to  be  a 
sufficient  deliveiy,  so  as  to  take  the  case  out  of  the  statute.  But 
where  a  horse  was  sold  by  verbal  contract,  but  no  time  was  fixed 
for  the  payment  of  the  price;  the  horse  was  to  remain  with 
the  vendors  for  twenty  days  without  any  charge  to  the  vendee; 
at  the  expiration  of  that  time  the  horse  was  sent  to  grass, 
by  the  direction  of  the  vendee,  and  by  his  desire  entered  as  the 
horse  of  one  of  the  vendors :  it  was  holden  (a),  that  there  was  no 
acceptance  of  the  horse  by  the  vendee.  So  where  a  vendee  verbally 
agreed,  at  a  public  market,  with  the  agent  of  the  vendor  to  pur- 
chase twelve  bushels  of  tares,  (then  in  vendor's  possession,  consti- 
tuting jMurt  of  a  larger  quantity  in  bulk,)  to  remain  in  vendor'^s 
possession  until  called  for,  and  the  agent,  on  his  return  home, 
measured  the  twelve  bushels  and  set  them  apart  for  the  vendee ;  it 
was  holden  (A),  that  this  did  not  amount  to  an  acceptance  by  the 
latter,  so  as  to  take  the  case  out  of  the  statute,  for  there  cannot  be 
any  actual  acceptance,  so  long  as  the  buyer  continues  to  have  a 
right  to  object,  either  to  the  quantum  or  quality  of  the  goods.  So 
where  A.  agreed  to  purchase  a  horse  from  B.  for  ready  money,  and 
to  take  him  within  a  time  agreed  upon ;  about  the  expiration  of 
that  time,  A.  rode  the  horse,  and  gave  directions  as  to  its  treat- 
ment, &c.,  but  requested  that  it  might  remain  in  B.'s  possession 
for  a  further  time,  at  the  expiration  of  which  he  promised  to  fetch 
it  away  and  pay  the  price,  to  which  B.  assentea,  the  horse  died 
before  A.  paid  ike  price  or  took  it  away :  it  was  holden  (i),  that 
there  was  not  any  acceptance  within  the  statute.  So  where  A.,  a 
merchant  in  London  (A),  had  been  in  the  habit  of  selling  goods  to 
B.,  resident  in  the  country,  and  of  delivering  them  to  a  wharfinger 
in  London,  to  be  forwarded  to  B.  by  the  first  ship ;  and  in  pur- 
suance of  a  parol  order  from  B.,  goods  were  delivered  to,  and 
accepted  by,  the  wharfinger,  to  be  forwarded  in  the  usual  manner : 
it  was  holden,  that  this  was  not  an  acceptance  by  the  buver  suffi- 
cient to  take  the  case  out  of  the  statute.  So  where  defendant 
employed  plaintiff  to  construct  a  waggon,  and,  whilst  the  vehicle 
was  in  the  plaintiff's  yard  unfinished,  procured  a  third  person  to 
fix  on  the  iron-work  and  a  tilt ;  it  was  holden  (Z),  that  this  did  not 
constitute  an  acceptance.     If  a  purchaser  of  goods  draws  the  edge 

(/)  Eimore  t.  Stone,  1  Taunt.  458.  (k)  ffaiuon  end  another  ▼.  Armitage, 

(jgi)  Carter  and  another  t.  TouMeatni,  5  5  B.  &  A.  557,  recognizing  Howe  ▼. 

B.  &  A.  855.  Palmer. 

ik)  Howe^,  Pahner,  3  B.  &  A.  321.  (/)  Maberley  t.  Sheppard,  10  Bingh. 

(0  Ten^ieet  t.  Fitzgerald,  3  B.  &  A.  99. 
680. 

VOL.  II.  N 
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of  a  shilling  over  the  hand  of  the  vendor,  and  returns  the  money 
into  his  own  pocket,  which  in  the  north  of  England  is  called  the 
striking  off  a  bargain,  this  is  not  a  part  payment  (m)  within  the 
statute.  A.  having  sent  to  B.  (n)  a  bale  of  sponge  (in  consequence 
of  a  verbal  order  from  B.),  for  which  he  charged  lis.  per  pound  ; 
B.  returned  it,  and  at  the  same  time  wrote  a  letter  to  A.,  stating, 
that  the  sponge  had  been  examined,  and  having  been  found  not  to 
be  worth  more  than  6s.  per  pound,  he  had  sent  it  back.  It  was 
holden,  that  there  was  not  such  a  receipt  and  acceptance  of  the 
eoods  as  would  take  the  case  out  of  the  statute.  So  where  a  corn- 
factor,  at  Nottingham,  and  who  also  had  a  warehouse  at  Derby,  on 
the  18th  November  agreed  to  sell  to  the  defendant  a  <mantitv  of 
barley,  the  property  of  the  plaintiff,  and  then  in  the  hands  of  «f .  S. 
for  the  purpose  of  being  kiln-dried,  at  385.  per  quarter,  to  go  by 
the  com-factor^s  first  boat,  and  to  be  delivered  at  Derby  at  the 
corn-factor's  warehouse.  The  38^.  per  quarter  was  a  higher  price 
on  account  of  the  delivery  being  at  the  com-factor'*s  expense* 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  had  bought 
the  barley,  and  desired  him  to  see  it  delivered  and  measured,  and 
put  up  properly.  Two  or  three  days  afterwards  the  barley  was 
sent  by  the  first  boat,  and  on  the  26th  November  the  corn-factor's 
clerk  saw  the  defendant  at  Derby,  and  delivered  him  the  invoice, 
which  the  defendant  took  and  requested  a  week  longer  for  pay- 
ment, which  was  allowed  him,  but  on  the  same  day  save  notice 
that  he  would  not  accept  the  barley.  The  barley  amved  at  the 
warehouse  at  Derby  on  the  1st  of  December.  In  assumpsit  for 
goods  sold  and  delivered,  it  was  holden  (o),  that  there  being  no 
note  in  writing,  the  contract  was  void.  A.  went  to  the  shop  of 
B.  and  Co.,  hnenrdrapers,  and  contracted  for  the  purchase  of 
various  articles,  each  oi  which  was  under  the  value  of  <^10,  but  the 
whole  amounted  to  .£^70.  A  separate  price  for  each  article  was 
agreed  upon ;  some  A.  marked  with  a  pencil,  others  were  measured 
in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his 
house,  and  went  away.  A  bill  of  parcels  was  accordingly  sent, 
together  with  the  goods,  when  A.  refused  to  accept  them.  It  was 
holden  (jp),  that  this  was  all  one  contract,  and  therefore  within  the 
statut<e.  Secondly,  that  there  was  no  delivery  and  acceptance  of 
any  of  the  goods  so  as  to  take  the  case  out  of  the  operation  of  this 
section.  Where  a  joint  order  (q)  is  given  for  several  classes  of 
goods,  the  acceptance  of  one  class  is  a  part  acceptance  of  the 
whole.     But  if  goods  are  ordered  verbally,  the  delivery  of  them  to 

(m)  Blenkifuop  ▼.   Clayton,  7  Taunt.  262. 
597.  (o)  A»tey  ▼.  Emery,  4  M.  &  S.  262. 

(a)  KefU  T.  HuMkimon,  3  Bos.  &  Pal.  (o)  Baldey  ▼.  Parker,  2  B.  &  C.  37. 

233,  cited  in  Attey  ▼.  Emery,  4  M.  &  S.  (g)  Ellioti  ▼.  Thomae,  3  M.  &  W.  170. 
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a  carrier  is  sufficient  to  bind  the  contract,  where  the  purchaser  has 
been  in  the  habit  of  receiving  goods  from  the  vendor  by  the  same 
mcNle  of  conveyance  (r).     Where  a  sample  is  delivered  to  and 
accepted  by  the  purchaser  (5),  and  such  sample  is  to  be  accounted 
for  as  part  of  the  commodity  sold,  this  will  be  considered  as  a 
sufficient  acceptance  and  receiving  of  part  of  the  goods,  so  as  to 
take  the  case  out  of  the  statute.     But  the  delivery  of  a  sample, 
which  is  no  part  of  the  thinss  sold,  will  not  (0*   Where  goods  were 
made  to  order,  and  remained  in  the  possession  of  the  vendor  at  the 
request  of  the  vendee,  with  the  exception  of  a  small  part,  which 
the  vendee  took  away ;  it  was  holden  (u),  that  there  was  not  any 
acceptance  of  the  residue  of  the  goods.     To  satisfy  the  statute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with  an  inten- 
tion of  vesting  the  right  of  possession  in  the  vendee ;  and  there 
must  be  an  actual  acceptance  by  the  vendee,  with  an  intention  of 
taking  to  the  possession  as  owner  (x).    The  later  cases  of  Howe  v. 
Palmer,  3  B.  &  A.  321 ;  Hanson  v.  Armitaae,  5  B.  &  A.  557;  C^ter 
V.  Toussaint,  5  B.  &  A.  855 ;  Tensest  v.  Fitzgeraldy  3  B.  &  A.  680; 
have  established,  that  unless  there  has  been  such  a  dealing  on  the 
part  of  the  purchaser  as  to  derive  him  of  any  right  to  object  to 
the  quantity  or  quality  of  the  eoods,  or  to  deprive  the  seller  of  his 
right  of  lien,  tnere  camiot  be  any  part  acceptance.      See  the 
remark  of  Parke^  J.,  9  B.  &  C.  577-     Plamtiff  entered  into  a  parol 
agreement  to  sell  to  defendant  a  mare  for  <£'20,  subject  to  the 
condition  that,  if  it  should  prove  to  be  in  foal,  defendant  should,  on 
receiving  .f  12  from  plaint^,  return  it  on  request.     Plaintiff  de- 
Uvered  the  mare  and  received  <£^20.    On  its  proving  to  be  in  foal, 
he  tendered  to  defendant  <£^12,  and  requested  him  to  return  the 
mare,  which  defendajit  refused  to  do.    It  was  holden  (y)^  that  the 
contract  to  return  it  on  payment  of  £12,  was  not  a  distinct  con- 
tract of  sale,  but  one  of  the  conditions  of  the  original  sale  to  the 
defendant,  and  that  the  delivery  of  the  mare  to  the  defendant 
took  the  whole  agreement  out  of  the  statute. 

Or  thai  some  Note  or  Memorandum  in  Writina  of  the  Bargain  he 
made,  and  signed  by  the  Parties  to  he  charged  hy  such  Contract  or 
their  Agents."] — An  action  on  the  case  was  brought  against  the  de- 
fendants (jzr),  for  not  accepting  and  paying  for  goods  which  thej  had 
contracted  to  purchase  by  the  following  memorandum  in  writing : 
**  We  agree  to  give  Mr.  Egerton  19d.  per  pound  for  thirty  bales  of 
Smyrna  cotton,  customary  allowance,  cash  three  per  cent.,  as  soon 
as  our  certificate  is  complete.  (Signed)  Matthews  and  TumbuU ; 
and  dated  2nd  of  September,  1803. '    The  defendants  had  before 

(r)  Hart  t.  Sattleyf  3  Campb.  528.  (dr)  Per  Cfur.  in  PhiUipt  y.  BUtoUi,  2 

(«)  Hind€  T.  WhUehoute  and  another,  B.  &  C.  511. 

EMt,  558 ;  KUnitz  t.  Surrey,  5  Esp.  N.  (y)  Williame  v.  Burgeu,  10  A.  &  E. 

P.  C.  267.  499. 

0  Taher  t.  Weet,  Holt's  N.  P.  C.  178.  (i)  Bgerien  v.  Matthews  and  another, 

m)  Tkompeon  y.  Maeenmi,  3  B.  &  C.  1.  6  East,  307. 
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become  bankruptSy  and  their  certificate  was  then  waiting  for  the 
Lord  Chancellor's  aUowance,  and  after  it  was  aUowed  they  sicned 
the  memorandum  again.  It  was  objected,  on  the  authority  of  Wiain 
V.  WarlterSy  that  the  contract  being  altogether  executory,  and  no 
consideration  for  the  promise  appearing  on  the  face  of  the  writing, 
nor  any  mutuality  in  the  en«igement,  it  was  void ;  but  the  court 
overruled  the  objection  on  this  ground — ^that  the  object  and  word- 
ing of  the  17th  section  was  different  from  that  of  the  4th  section, 
in  which  the  word  agreement  was  introduced,  and  upon  which 
the  decision  in  Wain  v.  Warlters  proceeded.  And  Lonl  EUenbo- 
raughy  C.  J.,  observed,  that  in  this  case  of  Egerton  v.  Matthews^ 
the  words  of  the  statute  were  satisfied,  if  there  were  some  note  or 
memorandum  in  writing,  of  the  bargain^  signed  by  the  parties  to 
be  charged  by  such  contract.  And  this  was  a  memorandum  of  the 
bargain,  or  at  least  of  so  much  of  it  as  was  sufficient  to  bind  the 
parties  to  be  charged  therewith,  and  whose  simatures  to  it  was  aU 
that  the  statute  required  (13).  Assumpsit  (^  for  goods  sold  and 
delivered.  Plea,  N.  A.  The  plainti£b,  on  the  25th  January,  1826, 
had  sent  from  Worcester  to  tiie  defendant  at  Derby,  an  invoice  of 
five  pockets  of  hops,  and  delivered  the  hops  the  same  day  to  a  car- 
rier to  be  conveyed  from  Worcester  to  Derby,  and  informed  the 
defendant,  at  the  same  time,  that  they  were  so  forwarded.  The 
invoice  described  the  plaintiffs  as  the  sellers,  and  the  defendant  as 
the  purchaser  of  the  hops.  The  defendant  afterwards  wrote  to  the 
plaintiffi  as  foQows :  ^^  The  hops  which  I  bought  on  the  25th  of  last 
month  are  not  yet  arrived,  nor  have  I  ever  heard  of  them.  I  received 
the  invoice :  the  last  were  much  longer  on  the  road  than  they  ought 
to  have  been ;  however,  if  they  do  not  arrive  in  a  few  days,  I  must 
ffet  some  elsewhere,  and  consequently  cannot  accept  them/'  It  was 
faolden,  that  this  was  not  a  sufficient  note  in  writing. 

Signed  by  the  Parties.'] — The  place  of  the  signature  is  immate- 
rial. If  aperaon  draw  up  an  agreement  in  his  own  handwriting, 
beginning,  ^^  I,  A.  B.,  agree,  &c.    and  leave  a  place  for  a  signature 

(a)  lUchardi  and  another  ▼.  Porier,  6  B.  &  C.  437. 


(13)  It  will  be  observed,  that  in  this  case  the  name  of  the  purchaser, 
as  well  as  the  seller,  appeared  in  the  memorandum,  although  the  pur- 
chaser ouly  regularly  signed  it :  but  in  Champion  v.  PlummeTf  1  Bos.  & 
Pul.  N.  R.  252,  where  the  seller  only  signed,  and  the  name  of  the  pur- 
chaser did  not  appear  on  the  bill  of  parcels;  it  was  faolden,  that  the  bill 
of  parcels  was  an  insufficient  memorandum  of  the  bargain,  because  there 
cannot  be  a  contract  without  two  parties.  See  Cooper  v*  Smithy  15 
East,  103,  recognized  in  Richards  and  another  v.  Porter,  6  B.  &  C. 
439.  The  price  must  also  be  stated  in  the  memorandum.  Elmore  v. 
Kingscote,  5  B.  &  C.  583,  recognized  m  Acebal  v.  Lew^,  10  Bingh.  383. 
But  see  ante,  p.  857. 
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at  the  bottom,  but  does  not  sign  it,  the  agreement  will  be  con- 
sidered as  sufficiently  signed  (b).  In  such  cases  (c),  however,  the 
question  is  always  open  to  the  jury,  whether  the  party,  not  having 
signed  it  regularly  at  the  foot^  meant  to  be  bound  by  it  as  it  stood, 
or  whether  it  was  lefl  so  unsigned  because  he  refused  to  complete 
it.  So  it  seems,  if  a  person  Ee  in  the  habit  of  printing  instead  of 
writing  his  name,  he  may  be  said  to  sign  by  his  printed  name,  as 
well  as  his  written  name  (d).  In  an  action  on  the  case  for  the 
non-delivery  of  a  Quantity  of  gin,  bought  of  the  defendants  («),  it 
appeared,  that  at  the  time  the  order  for  the  gin  was  given  by  the 

i)laintiff  to  the  defendants,  a  bill  of  parcels  was  delivered  to  the 
brmer,  the  printed  part  of  which  was,  '^  London.  Bought  of  Jack- 
son and  Hankin,  distillers;"  and  then  followed  in  writing  ^^1000 
gallons  of  gin,  1  in  5,  gin  7s.  3501'*  The  name  of  the  purchaser 
was  inserted  in  the  bill  of  parcels  (/).  About  a  month  after,  the 
defendants  also  wrote  the  following  letter  to  the  plaintiff:  ^'  Sir,  we 
wish  to  know  what  time  we  shall  send  you  part  of  your  order,  and 
shall  be  obliged  for  a  little  time  in  delivery  of  the  remainder ;  must 
request  you  to  return  our  pipes.  Your's,  &c.  Jackson  and  Hankin.'' 
It  was  holden,  that  by  connecting  the  bill  of  parcels  with  the  sub- 
sequent letter  of  the  defendants,  the  requisites  of  the  statute  were 
sufficiently  complied  with.  So  where  the  name  of  the  seller  was 
printed  on  the  bill  of  parcels,  but  he  had  written  thereon  the  name 
ci  the  purchaser,  that  was  holden  to  be  a  recognition  of  the  con- 
tract and  adoption  of  the  printed  name,  so  as  to  satisfy  the  words 
of  the  statute  (^). 

Or  their  Agents  thereunto  lawfully  authorized.] — A  sale  of  g^ods 
by  auction,  li2U3  been  holden  to  be  within  the  17th  section  of  the 
statute,  as  a  sale  of  lands  by  auction  is  within  the  4th  section ;  see 
Kenworthy  v.  Schqfield,  2  B.  &  C.  94i5 ;  Walher  v.  Constable^ 
1  Bos.  &  Ful.  306.  ante^  p.  172,  tit.  ^^ Auction;"  and  it  has  been 
uniformly  holden,  ever  since  the  case  of  Simon  v.  Metimer  (A),  that 
the  auctioneer  or  broker  is  the  agent  of  both  parties,  and  a  memo- 
randum made  by  him  of  the  bar^un,  is  a  sufficient  compliance  with 
the  terms  of  the  statute,  to  make  the  contract  of  sale  binding  on 
each  (14).     But  the  memorandum  by  the  auctioneer  must  be  a 

(»)  Kniffht  ▼.  CrocVord,  1  Esp.  N.  P.  866. 

C.  190,  per  Eyre,  C.  J.  (/)  See  Champion  ▼.  Plummer,  1  Bos. 

(e)  Per  Lord  Ahmger,  in  Johnton  y.  &  Pal.  N.  R.  254. 

Dodffmm,  2  M.  &  W.  653.  (g)  Schneider  v.  Norrie,  2  M.  &  S. 

(d)  Per  Bidon,  C.  J.,  in  2  Bos.  &  Pnl.  286. 

239.  (h)  Per  Bllendorough,  C.  J.,  deliveriiig 

(c)  Samndenony.JacHon  and  another^  the  opinion  of  the  court  in  Hmde  ▼. 

2  Bee.  &  PoL  238,  recognized  in  Dobell  Whiiehtmee,  7  East,  569. 
▼.  Hntehmton,  3  A.  &  E.  372,  and  poei^ 


(14)  In  like  manner,  the  memorandum  in  a  broker's  book,  and  the 
bought  and  sold  notes  transcribed  therefrom,  and  delivered  to  the  buyers 
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sufficient  memorandum ;  for  where,  at  a  sale  by  auction  of  sugars, 
the  auctioneer  (having  before  him  the  printed  catalogue  of  sale, 
containing  the  lots,  marks,  and  number  of  hogsheads,  and  the  gross 


and  sellers  respectively,  are  sufficient  to  bind  the  bargain,  the  broker  being 
considered  as  the  agent  of  both  parties.     Rucker  v.  Cammeyer^  1  £sp. 
N.  P.  C.  105,  ruled  by  Kenyan,  C.  J.,  on  the  authority  of  Simon  v. 
Metivier;  B.nd  per  Ellenboroughj  C.  J.,  in  Hinde  v.  Whitekouse,  7  East, 
569,  S.  P.    The  broker  is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them  by  signing  the  same  contract  on  behalf  of  buyer  and  seller. 
But  if  he  does  not  sign  the  same  contract  for  both  parties,  neither  will  be 
bound.     Hence,  where  the  broker,  having  made  a  contract,  entered  it  in 
his  book,  but  did  not  sign  it,  and  afterws^s  signed  and  delivered  to  the 
contracting  parties  bought  and  sold  notes  materially  differing  from  each 
other ;  it  was  holden,  that  there  was  not  any  valid  contract  in  writing  to 
bind  the  parties.     Grant  v.  Fletcher,  5  B.  &  C.  436.     A  material  aJte- 
ration  in  a  sale-note  by  the  broker,  after  the  bargain  made,  at  the  instance 
of  the  seller,  without  the  consent  of  the  purchaser,  annuls  the  instrument, 
so  as  to  preclude  the  seller  from  recovering  upon  the  contract,  evidenced 
by  the  instrument  so  altered  by  him.     Powell  v.  Divett,  15  East,  29. 
*'  If  the  broker  deliver  a  different  note  of  the  contract  to  each  party  con- 
tracting, there  is  no  valid  contract.     Each  is  bound  by  the  note  which 
the  broker  delivers ;  and  if  different  notes  are  given  to  the  parties,  neither 
can  understand  the  other.''     Per  Gibbs,  C.  J.,  Cumming  v.  Roebuck^ 
Holt's  N.  P.  C.  172,  recognized  by  Taunton,  J.,  Smith  v.  Reynolds, 
Somerset  Lent  Ass.  1831,  MS.    The  traveller  of  the  defendant  had  sold 
a  quantity  of  tallow  to  the  plaintiff,  to  be  delivered  at  a  certain  time. 
The  plaintiff  had  signed  the  bought  note,  and  the  traveller  had  signed  the 
sold  note  for  the  defendant  and  left  it  with  the  plaintiff.    The  tallow  not 
having  been  delivered  at  the  time  specified,  plaintiff  brought  an  action 
and  produced  in  evidence  the  sold  note.    The  defendant  produced  in 
evidence  the  bought  note ;  between  which  and  the  sold  note  there  was  a 
material  variance.     The  plaintiff  was  nonsuited.    This  doctrine  renders  it 
essentially  necessary  that  a  plaintiff  should  procure  an  inspection  of  the 
other  note,  before  he  can  commence  his  action  with  safety,  unless  he  has 
retained  a  copy.     Where  a  broker  made  an  entry  of  a  contract  in  his 
book,  which  he  did  not  sign,  but  sent  to  the  vendor  and  purchaser  bought 
and  sold  notes  copied  from  the  book,  and  signed  by  him ;  it  was  holden, 
that  these  were  a  sufficient  memorandum  of  the  bargain,  and  the  parties 
were  bound  by  the  contract  so  made.     Goom  v.  Aflalo,  6  B.  <&  C.  117. 
The  bought  and  sold  notes  delivered  to  the  parties,  and  not  the  entry  in 
the  broker's  book,  are  the  proper  evidence  of  the  contract.     Abbott,  C.  J., 
Thornton  v.  Meux,  M.  &  Malk.  43.     See  Truetnan  v.  Loder,  11  A.  & 
E.  589 ;   3  P.  &  D.  267.     The  entry  in  the  broker's  book  is,  properly 
speaking,  the  original,  and  ought  to  be  signed  by  him.    The  bought  and 
sold  notes  delivered  to  the  parties  ought  to  be  copies  of  it :  a  valid  con- 
tract may  probably  be  made  by  perfect  notes  signed  by  the  broker,  and 
delivered  to  the  parties,  although  the  book  be  not  signed,  but  if  the  notes 
are  imperfect,  an  unsigned  entry  in  the  book  will  not  supply  the  defect. 
Abbott,  C.  J.,  Grant  v.  Fletcher,  5  B.  &  C.  437. 
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weights  of  the  sugars ;  and  also  another  written  paper,  containing 
the  conditions  of  sale,  which  latter  he  read  to  the  bidders,  as  the 
conditions  on  which  the  sugars  were  to  be  sold ;  but  the  two  papers 
were  neither  externally  annexed  nor  contained  any  internal  refer- 
ence to  each  other,)  wrote  down  on  the  catalogue  the  name  of  the 
highest  bidder,  and  the  sum  bid  for  the  particular  lots ;  it  was 
holden  (t),  that  the  minute  made  on  the  catalogue  of  sale  (which 
catalogue  was  not  by  any  reference  incorporated  with  the  conditions 
of  sale,)  was  not  a  sufficient  memorandum  of  a  bargaia  under  those 
conditions  of  sale.  Where,  however,  goods  were  sold  by  auction 
to  an  agent  (A),  and  the  auctioneer  wrote  the  initials  of  the  agent^s 
name,  toother  with  the  prices,  opposite  the  lots  purchased  by  him, 
in  the  pnnted  catalogue,  and  the  principal,  afterwards,  in  a  letter 
to  the  agent,  recognized  the  purchase ;  it  was  holden,  that  the  entiy 
in  the  catalogue,  and  the  letter,  coupled  together,  were  a  sufficient 
memorandum  of  the  contract.  But  the  agent  contemplated  by  the 
17th  section,  who  is  to  bind  a  defendant  by  his  signature,  must  be 
a  third  person,  and  not  the  other  contracting  party ;  and  therefore, 
where  an  auctioneer  wrote  down  the  defendant's  name  by  his  autho- 
rity, opposite  to  the  lot  purchased;  it  was  holden (Z),  that  in  an 
action  brought  in  the  name  of  the  auctioneer,  the  entiy  in  such 
book  by  the  plaintiff,  the  auctioneer,  was  not  sufficient  to  take  the 
case  out  of  the  statute.  But  if  the  entiy  be  made  by  the  auc« 
Uoneer's  clerk,  it  will  suffice  (m) ;  for  the  clerk  is  not  identified 
with  the  plaintiff  who  sues ;  and  in  the  business  which  he  performs, 
of  entering  the  name,  he  is  impliedly  authorized  by  the  purchaser. 
A  buyer  of  goods  requested  D.,  the  agent  of  the  seller,  to  write  a 
note  of  the  contract  in  the  buyer's  book :  D.  did  so,  and  signed  the 
note  with  his  own  name.  It  was  holden  (n),  that  such  note  was  not 
sufficient  to  bind  the  buyer,  inasmuch  as  D.  was  not  his  acent.  The 
defendant  purchased  leasehold  premises  at  an  auction,  ana  signed  a 
memorandum  of  the  purchase  on  the  back  of  the  particular  of  sale, 
containing  the  name  of  the  owner  and  the  conditions:  it  was 
holden  (o),  that  the  defendant  was  bound,  although  there  was  not 
any  signature  by  the  vendor.  In  Boy  dell  v.  Drummondy  11  East, 
142,  it  was  holden,  that  the  signature  of  the  defendant,  in  a  book 
intituled  ^^  Shakspeare  Subscribers,  their  Signatures,""  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  contract, 
and  which  was  delivered  at  the  time  to  the  subscribers  to  the  Boy- 
dell  Shakspeare,  could  not  be  connected  with  the  prospectus,  so  as 
to  take  the  case  out  of  the  statute,  inasmuch  as  such  connection 
could  not  be  established  without  the  intervention  of  parol  evidence, 

(t)  Hinde  ▼.  fFhiUkmue,  7  East,  558 ;  (m)  Bird  y.  Boulter^  4  B.  &  Ad.  443 ; 

Kemoorthy  ▼.  Sehofield,  2  B.  &  C.  945,  1  Nev.  &  M.  313. 

S.  P.  (n)  Oraham  ▼•  Muuant  5  Bingh.  N.  C. 

{k)  PAt/itiNor«v.  Bony,  iCampb.  513.  603. 

(/)  Farebroiher  ▼.  Simmontt  5  B.  &  A.  (o)  Laythoarp  y.  Bryant,  2  BiDgh.  N. 

333.  C.  735. 
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and  that  would  open  a  door  for  perjury,  which  it  was  the  object  of 
the  statute  to  prevent.  But  where  the  purchaser  of  lands  by  auc- 
tion signed  a  memorandum  of  the  contract  indorsed  on  the  jpar- 
ticulars  and  conditions  of  sale,  and  referring  to  them,  and  after^ 
wards  he  wrote  to  the  vendor,  complaining  of  defect  in  the  title, 
referring  to  the  contract  expressly,  and  renouncing  it ;  the  vendor 
wrote  and  signed  several  letters,  mentioning  the  property  sold,  the 
names  of  the  parties,  and  some  of  the  conditions  of  sale,  insisting 
on  one  of  them  as  curing  the  defect,  and  demanding  the  execution 
of  the  contract;  it  was  holden(p),  that  these  letters  might  be 
connected  with  the  particulars  and  conditions  of  sale,  so  as  to  con- 
stitute a  memorandum  in  writing,  binding  the  vendor,  although 
neither  the  original  conditions  and  particulars,  nor  the  memoran- 
dum signed  by  the  purchaser,  mentioned,  or  were  signed  by,  the 
vendor.  If,  on  the  sale  by  auction  of  goods,  the  same  person  is 
declared  the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  each  lot ;  and  although  all  the  lots  together  pur- 
chased by  the  same  person  exceed  <f  10  in  value,  yet  if  the  lots 
are  separately  of  less  value  than  <£^10  a  memorandum  in  writing 
is  not  necessary  (g).  It  is  to  be  observed,  that  neither  the 
4th  nor  17th  sections  of  this  statute  require  that  the  agent 
should  be  authorized  by  writing.  A  parol  authority,  therefore,  is 
sufficient  (r)  (15).  But  the  character  of  agent  cannot  be  sap- 
ported  by  one  of  the  contracting  parties  (s).  Where  A.  and  B. 
being  jointly  interested  in  a  quantity  of  oil,  A.  entered  into  a  con- 
tract for  the  sale  of  it  without  the  authority  or  knowledge  of  B., 
who,  upon  receiving  information  of  the  circumstance,  refiiaed  to  be 
bound,  but  afterwards  assented  by  parol,  and  samples  were  delivered 
to  the  vendees ;  it  was  holden  (^),  m  an  action  against  the  vendees, 
that  B.'s  subsequent  ratification  of  the  contract  rendered  it  bind- 
ing. So  in  Kinnitz  v.  SurrVy  Paley,  Pr.  and  Ag.  143,  n.  2nd  ed., 
where  the  broker,  who  signed  the  broker's  note  upon  a  sale  of  com 
was  the  sellers  agent.  Lord  Ellenhorough  held,  that  if  the  buyer 
acted  upon  the  note,  that  was  such  an  adoption  of  his  agency,  as 
made  the  note  sufficient  within  the  statute.  So  where  A.,  wiuiout 
authority,  made  a  contract  in  writing  for  the  purchase  of  goods  by 
B.,  and  B.  subsequently  ratified  the  contract ;  it  was  holden  («), 
that  such  ratification  rendered  A.  an  agent  lawfully  authorized 
within  the  statute* 

(p)  DoMl  ▼.  HutehiMOnt  3  A.  &  £.  («)  Wright  ▼.  Dannahf  2  Campb.  203. 

355.  (J)  8oame9  y.  Spencer,  I  Dow.  &  Rj. 

(q^  SmmenoH  ▼.  HeeUe,  2  Taunt.  38.  32. 

(r)  Per  Kenton,  C.  J.,  in  Rueker  ▼.  («)  Maeletm  ▼.  Dwm,  4  Bingh.  722. 

Cammeyer,  I  Esp.  N.  P.  C.  106.     See  See  Gotbell  v.  Archer,  2  Ad.  &  £U.  500  ; 

also  Bmmereon  v.  Heelie,  2  Taont.  46.  4  Nev.  &  Mann.  485. 


(15)  The  third  section,  relating  to  assignments  and  surrenders  of  leases, 
&c.,  requires  that  the  agent  should  be  authorized  in  writing. 
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On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver  of  a 

Written  Contract. 

The  question  as  to  the  admissibility  of  parol  evidence  to  vary  or 
annul  a  written  contract,  has  recently  been  before  the  courts  on 
several  occasions.  The  judmients  then  delivered,  render  it  unne- 
cessary to  insert  the  earlier  decisions.  By  an  agreement  in  writing, 
the  plaintiff  contracted  to  sell  the  defendant  several  lots  of  land, 
and  to  make  a  good  title  to  them ;  and  a  deposit  was  paid.  It  was 
afterwards  discovered,  that  a  good  title  could  not  be  made  to  one 
of  the  lots ;  and  it  was  then  verbally  agreed  between  the  parties, 
that  the  vendee  should  waive  the  title  as  to  that  lot.  The  vendor 
delivered  possession  of  the  whole  of  the  lots  to  the  vendee^  which 
he  accepted.  In  an  action  brought  by  the  vendor  to  recover  the 
remainder  of  the  purchase-money,  the  aeclaration  stated,  that  the 
defendant  agreed  to  deduce  a  good  title  to  all  the  lots  except  one, 
and  that  the  vendee  discharged  and  exonerated  him  from  making 
out  a  good  title  to  that  lot,  and  waived  his  right  to  require  the 
same.  Lord  DenmaUj  C.  J.,  in  delivering  uie  opinion  of  the 
court  (or),  after  reading  the  4th  section  of  the  statute  of  frauds, 
said :  ^^  It  is  to  be  observed,  that  the  statute  does  not  say,  in  dis- 
tinct terms,  that  all  contracts  or  agreements  concerning  the  sale 
of  lands  shall  be  in  writing ;  all  that  it  enacts  is,  that  no  action 
shall  be  brought  unless  they  are  in  writing.  And  as  there  is  no 
clause  in  the  act,  which  requires  the  dissolution  of  such  contracts 
to  be  in  writing,  it  should  rather  seem  that  a  written  contract  con- 
cerning the  use  of  the  lands  may  still  be  waived  and  abandoned,  by 
a  new  agreement  not  in  writiug,  and  so  as  to  prevent  either  party 
from  recovering  on  the  contract  which  was  in  writing.  It  is  not, 
however,  necessary  to  give  an  opinion  upon  that  point ;  as  this  is 
not  a  waiver  and  abandonment  of  the  whole  written  agreement,  but 
only  a  part  of  it ;  and  the  question  is,  what  is  the  effect  of  that  ? 
It  may  be  said  by  the  plaintiff,  that  this  does  not  in  any  degree 
vary  what  is  to  be  done  by  either  party ;  that  the  same  lana  is  to  be 
conveyed,  there  is  to  be  the  same  extent  of  interest  in  the  land,  and 
it  is  to  be  conveyed  at  the  same  time,  and  the  same  price  is  to  be 

eud ;  and  that  it  is  only  an  abandonment  of  a  coUateral  point, 
ut  we  think  the  object  of  the  statute  of  frauds  was  to  exclude  i^ 
oral  evidence  as  to  contracts  for  the  sale  of  lands,  and  that  any 
contract  which  is  sought  to  be  enforced,  must  be  proved  by  writing 
only.  But,  in  the  present  case,  the  written  contract  is  not  that 
which  is  sought  to  be  enforced,  it  is  a  new  contract  which  the 
parties  have  entered  iato,  and  that  new  contract  is  to  be  proved, 
partly  by  the  former  written  agreement,  and  partly  by  tne  new 

(dr)  GoM  Y.  Lord  Nugent^  5  B.  &  Ad.  58. 
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verbal  agreement ;  the  present  contract,  therefore,  is  not  a  contract 
entirely  in  writing ;  and  as  to  the  title  being  collateral  to  the  land, 
the  title  appears  to  us  to  be  a  most  essential  part  of  the  contract, 
for,  if  there  be  not  a  good  title,  the  land  may,  in  some  instances, 
better  not  be  conveyed  at  all ;  but  our  opinion  is  not  formed  upon 
the  stipulation  about  the  title  being  an  essential  part  of  the  agree- 
ment, but  upon  the  general  effect  and  meaning  of  the  statute  of 
frauds,  and  that  the  contract  now  brought  forward  by  the  plaintiff 
is  not  wholly  a  contract  in  writing/'*  A  rule  nisi,  which  had  been 
obtained  for  entering  a  nonsuit,  was  accordingly  made  absolute. 

In  a  subsequent  case  (y),  the  written  agreement  was,  that  the 
plaintiff  should  grant  a  lease  to  the  defendaiits,  and  the  defendants 
should  take  certain  quantities  of  straw  and  other  things  at  a  valuar 
tion,  to  be  made  by  persons  named  respectively  by  plaintiff  and 
defendants,  or  their  umpire,  in  the  usual  way ;  and  the  defendants 
entered  under  the  agreement,  and  took  possession  of  the  straw,  &c. 
A  parol  agreement  was  afterwards  entered  into,  that  the  valuation 
should  be  made  by  one  D.  The  defence  set  up  to  an  action  to 
recover  the  amount  of  D/s  valuation  was,  that  no  valuation  had 
been  made  pursuant  to  the  original  agreement.  It  was  holden,  on 
demurrer,  that,  although  the  part  of  the  written  agreement  which 
was  varied  by  parol  might  have  been  good  of  itself  without  writing, 
by  reason  of  the  acceptance  of  the  straw,  Sec,  yet  it  was  not  com- 
petent to  the  parties,  by  agreement  not  in  writing,  to  separate  into 
two  parts  the  subject  matters  of  the  original  agreement,  and  to 
substitute  a  new  agreement,  not  in  writing,  as  to  the  straw,  &c.; 
and  judgment  was  given  for  the  defendants.  In  deciding  this  case, 
the  coiurt  adverted  to  Goss  v.  Lord  Nugent^  as  a  case  m  which  it 
was  doubted  whether  it  was  competent  to  the  parties  to  waive  and 
abandon  an  agreement  in  writing  by  parol,  but  expressed  no  direct 
opinion  on  the  subject. 

In  another  case,  the  plaintiff  brought  his  action  to  recover  the 
deposit  paid  by  him  on  entering  into  a  written  contract,  by  which  the 
defendant  agreed  to  sell  the  lease  of  a  house  and  deliver  possession 
by  a  day  named.  It  appeared,  at  the  trial,  that  on  that  day  neither 
of  the  parties  were  in  a  situation  to  carry  the  contract  into  effect, 
but  within  a  reasonable  time  afterwards  the  obstacles  might  have 
been  removed ;  but  before  that  time  arrived,  the  plaintiff  insisted 
that  the  contract  was  at  an  end,  and  demanded  the  return  of  the 
deposit.  The  count,  upon  which  the  court  held  the  plaintiff  might 
recover,  was  one  for  money  had  and  received.  Lord  Tindal^  C.  J., 
in  delivering  the  opinion  of  the  court,  stated  (2r),  that  the  question 
was,  ^^  Can  the  day  for  the  completion  of  the  purchase  of  an  in- 
terest in  land,  inserted  in  a  written  contract,  be  waived  by  a  parol 
agreement,  and  another  day  be  substituted  in  its  place,  so  as  to 

(y)  Harvey  ▼.  Grabkam,  5  A.  dt  E.  61 . 

{z)  Stowell  V.  Robimont  3  Bingb.  N.  C.  928 ;  5  Scott,  196. 
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bind  the  parties  ?  We  are  of  opinion  that  it  cannot.  This  is  an 
agreement  for  the  sale  of  land,  upon  which,  by  the  statute  of  frauds, 
section  4,  no  action  can  be  brought,  *•  unless  it  is  in  writing,  and 
signed  by  the  fArtv  to  be  charged  therewith,  or  his  agent  thereunto 
lawfully  authorizea.'  Now  we  cannot  get  over  the  (ufficulty  which 
has  been  pressed  upon  us,  that  to  allow  the  substitution  of  a  new 
stipulation  as  to  the  time  of  completing  the  contract,  by  reason  of  a 
subsequent  parol  agreement  between  the  parties  to  that  effect,  in 
lieu  of  a  stipulation  as  to  time  contained  in  the  written  agreement 
signed  by  the  parties,  is  virtually  and  substantially  to  allow  an 
action  to  be  brought  on  an  agreement  reUting  to  the  sale  of  land, 
partly  in  writing  signed  by  the  parties,  and  partly  not  in  writing, 
but  by  parol  only,  and  amounts  to  a  contravention  of  the  statute 
of  frauds.'" 

In  the  following  case,  in  asgumpnt  (a),  the  declaration  stated, 
that  plaintiff  agreed  to  buy,  and  defendant  Jbo  sell,  a  car^o,  to  be 
delivered  *^  on  the  20th  to  the  22nd  instant,"  to  be  paid  for  by 
an  acceptance  three  months  from  delivery ;  and  that  afterwards, 
before  Uie  22nd,  plaintiff^  at  request  of  aefendant,  gave  time  for 
the  delivery  to  the  24th :  breach,  that  defendant,  though  requested 
(to  wit,  on  24th,)  to  deliver,  had  not,  on  24th  or  any  other  time, 
delivered :  special  damage  by  rise  of  price  between  tne  agreement 
and  breach.  Plea,  that  the  ffiving  of  time  was  part  of  a  contract 
for  the  sale  of  goods  at  the  pnce  of  above  <j&10  ;  and  that  there  was 
no  part  acceptance,  or  earnest,  or  note  or  memorandum  in  writing. 
Replication,  that  the  giving  of  time  was  not  part  of  the  contract, 
&c.  It  appeared  that  there  was  a  written  contract,  as  stated  in 
the  declaration,  for  the  delivery,  ^^  on  the  20th  to  the  22nd/'  but 
the  22nd  falling  on  Sunday,  plamtiff,  at  defendant's  request,  verbally 
agreed  to  enliurge  the  time  to  the  23rd  or  24th.  The  price  fluc- 
tuated between  the  time  of  the  agreement,  and  the  24th,  being 
higher  on  the  last  day.  It  was  understood  that  the  enlargement 
of  time  would  postpone  the  delivery  of  the  three  months'  accept- 
ance. It  was  holden,  that|  on  these  facts,  defendant  was  entitled 
to  the  verdict,  the  enlargement  of  time  having  materially  varied 
the  contract,  substituting  for  it  a  new  contract  on  a  similar  consi- 
deration, and  not  beins  merely  a  dispensation  from  performance 
on  a  particular  day.  Tne  judgment  of  the  courti  delivered  by  Lord 
Denmauj  contains  the  following  passage,  which  appears,  however, 
to  apply  more  accurately  to  the  4th  thui  to  the  17th  section : — ''  It 
was  ureed  by  the  plaintiff's  counsel,  that  the  defendant*s  argument 
reduced  him  to  an  inconsistency ;  that  he  alleged,  on  the  one 
hand,  an  alteration  of  the  contract  by  parol,  and  yet,  on  the  other, 
asserted  that  such  alteration  by  parol  could  not  be  made.  But 
this  is,  in  truth,  to  confound  the  contract  with  the  remedy  upon  it. 

(a)  8i€ad  t.  Dawber,  10  A.  &  E.  57  ;       M.  &  S.  21. 
2  P.  &  D.  447,  OTerraling  (h^fj.  Petm,  1 
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Independently  of  the  statute,  there  is  nothing  to  prevent  the  total 
waiver,  or  the  partial  alteration,  of  a  written  contract  not  under 
seal,  by  parol  agreement ;  and,  in  contemplation  of  law,  such  a  con- 
tract so  altered  subsists  between  these  parties;  but  the  statute 
intervenes,  and,  in  the  case  of  such  a  contract,  takes  away  the 
remedy  by  action/' 

Plaintiff  entered  into  a  written  agreement  with  the  defendant, 
for  the  purchase  of  a  cargo  to  be  shipped  on  board  a  vessel  on  her 
next  arrival  at  a  certain  port.  On  the  arrival  of  the  vessel,  the 
defendant  verbally  requested  a  postponement  of  the  shipment,  until 
she  should  have  completed  another  voyage.  Plaintiff  assented  to 
this  proposal,  and  the  voyage  was  made.  The  defendant,  on  the 
second  arrival  of  the  vessel,  declined  taking  the  goods,  which  were 
resold  by  the  plaintiff,  who  brought  his  action  to  recover  the  loss 
sustained  by  the  defendant's  non-performance  of  the  contract.  It 
was  holden  (&),  that  the  plaintiff  could  not  recover.  Parke^  B«, 
said,  "  Here  there  was  an  original  contract  in  writing  to  send 
these  ffoods  by  the  first  vessel ;  an  alteration  as  to  the  time  of 
their  deliveiy  was  subsequently  made  by  parol ;  and  the  point  to 
be  decided  is,  whether  such  an  alteration,  by  parol,  of  the  written 
contract,  can  be  binding.  It  appears  to  me  that  it  cannot ;  and 
that  the  same  rule  must  prevail  as  to  the  construction  of  the  17th 
section,  which  has  already  prevailed  (c)  in  the  construction  of  the 
4th  section."  ^^  It  appears  to  me  that  no  distinction  can  be  made ; 
and  that  it  is  unnecessary  to  inquire,  what  are  the  essential  parts 
of  a  contract,  and  what  not ;  and  that  every  part  of  the  contract, 
in  regard  to  which  the  parties  are  stipulating,  must  be  taken  to  be 
material.'* 


III.  The  Fifth  and  Sixth  Sections^  relating  to  the  Execution  and 
Revocation  of  Willsj  p.  870 ;  and  the  Stat.  1  Vict.  c.  26, 
for  the  Amendment  of  the  Laws  with  respect  to  WiUSf  p. 
889. 

5th  Section. — ^^  All  devises  and  bequests  of  any  lands  or  tene- 
ments, devisable  either  by  force  of  the  statute  of  wills,  or  by  this 
statute,  or  by  the  custom  of  Kent,  or  of  any  borough,  or  any  other 
particular  custom,  shall  be  in  writing,  and  signed  by  the  petrty  so 
devising  the  same,  or  by  some  other  person  in  his  presence,  and  by 
his  express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  void  and  of  none  effect." 

{b)  MarihaU  v.  Xym,   6  M.  &  W.  (c)  Go9s  ▼.  Lord  Nugeni,  5  B.  &  Ad. 

109.  58. 
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'^  All  facts  relating  to  the  sabject  matter  and  object  of  the  de- 
vise, such  as  that  it  was  or  was  not  in  the  possession  of  the  testator, 
the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution  of 
the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by 
the  words  i^ed  in  the  will "  (d). 

All  D^vUes  of  any  Lands  or  Tenements.] — ^Although  these  words 
are  veiy  general,  and  extend  to  customary  freeholds  (e)y  not  passing 
by  surrender,  yet  it  has  been  holden,  that  copyhold  land  (/)  and 
customary  (g)  estates^  passing  by  surrender,  are  not  comprehended 
within  them.  In  these  cases,  the  estate  is  considered  as  passing 
by  the  surrender  of  which  the  will  only  directs  the  uses.  Con- 
sequently, it  is  not  necessary  that  such  will  should  be  executed 
with  the  solemnities  required  by  this  statute.  Hence,  a  mere 
draught  of  a  will,  the  signing  and  publication  of  which  were  pre- 
vented by  the  sudden  death  of  the  testator,  has  been  holden  suffi* 
cient  to  pass  copyhold  land  surrendered  to  the  use  of  the  will.  N. 
By  stat.  55  Geo.  III.  c.  192,  dispositions  by  will,  by  any  person 
dying  after  12th  July,  1815,  of  copyhold  estates,  are  made  effectual 
without  any  previous  surrender  to  the  use  thereof.  But  this  statute 
only  supplies  the  want  of  a  formal  surrender,  and  does  not  extend 
to  a  case  where  the  surrender  is  a  matter  of  substance,  as  where 
it  is  required  to  be  accompanied  by  the  separate  examination  of 
wife  (A).  Since  this  statute,  a  copyhold  will  pass  (t)  under  a  gene- 
ral devise  of  real  estate,  although  there  be  no  surrender  to  the  use 
of  the  virill.  But  the  will  must  contain  a  disposition  of  the  copv- 
hold,  either  express  or  implied  (k).  The  statute  applies  to  ^nUs 
made  before  the  statute,  as  well  as  those  which  were  made  after  (Z). 
An  heir  at  law,  who  has  not  been  admitted  to  a  copyhold  estate, 
which  has  descended  to  him,  nor  paid  the  lord's  fine  due  on  admis- 
sion, may,  notwithstanding,  devise  (m)  the  same. 

Shall  be  in  Wriiing.] — This  provision  is  merely  a  repetition  of 
what  had  been  required  by  the  stat.  32  Hen.  VIII.  c.  1,  which  first 
gave  power  of  disposing  of  land  by  wUl.  But  writing  was  the  only 
solemnity  which  that  statute  required.  Hence,  before  the  statute 
of  frauds,  short  notes,  taken  by  a  lawyer  from  the  testator^s  mouth, 
for  the  purpose  of  being  reduced  into  form  (n),  were  holden  to  be  a 
good  will,  tnough  the  testator  died  before  they  were  so  reduced  into 


(<i)  Per  Parke,  J.,  Doe  d,  Templeman 
T.  Marim,  4  B.  &  Ad.  785. 

(c)  Hmue^  v.  OriUe,  Ambl.  299. 

(/)  Boe  d.  QUmm  ▼.  Heykoe,  2  Bl. 
R.  1114.  SettHaoTMeAiiomey  General 
T.  Bamee,  2  Yern.  598  ;  Attwney  Gene^ 
rat  T.  JndrefM,  1  Yea.  225  ;  Ikjflutt  t. 
Pi^e,  2  Atk.  37. 

(g)  Doe  d.  Cook  Y.  DoMferei  7  East, 
299 ;  Carejf  t.  Aekew,  oonm  Sir  L,  JTai- 
9M,  M.  R.,  May  9, 1786,  2  Bro.  C.  C. 
58,  and  in  m  note  to  Wagetaffy.  Wageiaffi 


2  P.  Wma.  259,  Cox'a  ed.,  reoognixed  bj 
Blienborouffk,  C.  J.,  in  7  East,  324. 

(h)  Doe  d,  Neikereote  ▼.  Bartle,  5  B. 
&  A.  492. 

(t)  Doe  d,  Clarke  ▼.  Ludlam,  7  Bingh. 
275. 

(i)  Doe  T.  Bird,  5  B.  &  Ad.  695. 

[I)  See  the  words. 

rm)  Bight  t.  Bamke,  3  B.  &  Ad.  664. 

[n)  1  Anderson,  34,  dted  bj  Lord 
BUenboromgk,  C.  J.,  7  East,  324. 
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form.  In  like  manner,  a  scrap  of  writing,  though  it  was  not 
Biened,  sealed,  or  written  by  the  testator,  might  have  been  esta- 
blished as  a  will  by  the  testimony  of  a  sin^e  witness.  This  did  in 
fact  happen  in  a  very  remarkable  case,  thi^  of  Sir  Francis  Worse- 
leys  will (o). 

And  signed  by  the  Party  devisit^J] — What  shall  be  considered 
as  a  sufficient  signature  within  this  clause,  will  appear  from  the 
following  cases. — The  devisor  wrote  his  will  with  his  own  hand, 
thus:  '^I,  John  Stanley,  make  this  my  last  will  and  testament;" 
and  thereby  devised  the  land  in  question,  and  put  his  seal  thereto, 
but  did  not  subscribe  his  name.  The  will  was  subscribed  by  three 
witnesses  in  his  presence.  This  was  holden  (p)  to  be  a  good  will 
to  pass  the  land ;  for  the  will  having  been  written  by  the  devisor, 
and  his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particular  place  in  the 
will,  where  it  shall  be  signed,  either  at  the  top  or  bottom,  or  in  the 
margin.  It  seems,  that  if  the  devisor  cannot  write,  a  mark  made 
by  him  will  be  a  sufficient  signing  (9)  within  the  statute  (16). 
It  is  immaterial  whether  the  devisor  can  write  at  the  time  or  not, 
and  no  collateral  inquiry  of  that  sort  ought  to  take  place  (r). 
Whether  the  devisor,  by  merely  affixing  his  seal  to  the  will,  can  be 
considered  as  having  sufficiently  signed  within  the  meaning  of  the 
statute,  seems  to  be  a  vexata  qucestio.  Affirmed  per  Norths 
Wyndham^  and  CharUon^  in  Lemayne  v.  Stanley^  3  Lev*  1,  Dub. 
per  LcvinZy  S.  C  Affirmed  per  Hott^  C.  J.,  in  Lee  v.  Libby  1  Show. 
69.  Affirmed  per  Lord  Raymond^  G.  J.,  at  nisi  priusj  in  Wame- 
ford  V.  Warnefordy  2  Str.  764.  Nemtived  per  three  Barons  (in- 
cluding Parker^  C.  B.)  in  Smith  v.  JElvanSy  1  Wils.  313 ;  also  per 

(0)  Reported  in  1  Sidf.  815,  pi.  33 ;  2  kam,  Charlttm,  and  Levmg,  Js.,  on  spe- 

Keb.  128>  pi.  82,  by  the  name  of  Stevem,  cial  yerdict  in  ^ectment,  Eaater  T.  1681, 

Luiee  of  Oerrard  v.  Lord  Manehe$ter,  18  C.  B. 

Car.  II.  (q)  See  in  Lemaym  t.  Stamley,  Freem. 

(p)  Lemayne  v.   Stanley,  3  Ley.   1 ;  538,  a  dictom  to  this  effect, 

adjudged  after  sereral  arguments  by  the  (r)  Baker  v.  Dening,  8  A.  &  E.  94  ;  3 

whole  court,  8.  C. ;  North,  C.  J.,  Wynd-  N.  &  P.  228. 


(16)  See  Harrison  v.  Harrison,  8  Ves.  jun.  185,  where  it  was  holden 
by  Lord  EldoUy  C,  on  the  authority  of  Oumey  v.  Corbet^,  C.  B.,  that  a 
will  was  duly  executed  to  pass  freehold  land,  although  one  witness  only 
had  subscribed  his  name,  and  the  other  two  had  attested  by  setting  their 
marks.  See  also  Addy  v.  Orix,  coram  Sir  W,  Orant,  M.  R.,  8  Ves.  jun. 
504,  S.  P. 

*  Not  printed,  but  said  by  Lord  Etdon  to  be  in  a.  note-book  which  wai  the  property 
of  Mr.  J.  Burnet.  This  book  is  now  in  Lincoln's  Inn  Library,  forming  a  part  of 
Serjeant  Hill*s  MSS.  purchased  by  the  Society.  This  case  is  in  9  Burnet,  p.  138. 
Another  note  of  the  same  case  is  in  toI.  30,  p.  51,  of  Seijeant  Hill's  MSS. 
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WiUes^  C.  J.,  Sir  JbAn  Strange^  M.  R.,  and  per  Parker^  C.  B.  (17), 
sitting  with  Lord  Hardwicke^  C,  in  Ellis  v.  Smith,  as  assistants, 
1  Ves.  jun.  11 ;  1  Dickens,  225.  It  is  not  required  by  the  statute, 
that  the  witness  should  see  the  devisor  sisn,  or  that  he  should 
sign  in  their  presence  (s).  It  is  sufficient,  that  the  devisor  should 
declare  to  the  witnesses,  that  the  instrument  ofiered  to  them  to  be 
subscribed  is  his  will,  and  that  the  signature  is  his  handwriting. 

Attested  and  subscribed]  (18). — It  is  not  necessary  that  the 
will  should  be  attested  and  subscribed  by  aU  the  witnesses  at  the 
same  time.  Hence,  where  the  devisor  published  his  will  in  the 
presence  of  two  witnesses  (/),  who  subscribed  it  in  his  presence,  and 
some  time  after  he  sent  for  a  third  witness,  and  published  it  in  his 
presence ;  the  will  was  holden  to  be  duly  attested.  If  the  will  be 
subscribed  by  three  witnesses  in  the  presence  and  at  the  request  of 
the  testator,  it  is  sufficiently  attested  (u),  although  none  of  the 
witnesses  saw  the  testator^s  signature,  and  only  one  of  them  knew 
what  the  paper  was.  A  will  more  than  thirty  years  old  proves 
itself,  without  calling  any  witnesses,  even  where  they  are  all 
alive  (x). 

(»)  Grgy9on  ▼.  Atkmtotif  2  Yes.  454  ;  1 76,  n.S.  P.  admitted  per  Hdrdwieke,  Ch., 

BUit  T.  8miih,  I  Yef.  jon.  11 ;  Dickeni,  2  Yes.  458. 
225,  8.  C.  (u)  Wright  v.  Wright,  7  Bingh.  457. 

(/)  Jonei  T.  Lake,  16  Geo.  II.  B.  R.,  (»)  Per  Cur.,  Doe  d.  Spilebury  y.  Bur- 
cm  epedal  Terdict  in  ejectment ;  2  Atk.  deit,  4  A.  &  E.  19,  oiUe,  p.  540. 


(17)  Parker y  C.  B.,  observed,  however,  (according  to  the  report  in 
1  Ves.  jun.  12,)  that,  as  in  some  cases  it  was  thrown  out  obiter,  that 
sealing  was  signing,  and  in  one  case  decreed,  that  it  was  equal  to  signing, 
he  should  submit  his  opinion.  But  in  Dickens's  Rep.  of  Ellis  v.  Smith, 
vol.  1,  p.  228,  and  in  a  MS.  note,  this  remark  does  not  appear;  and 
Parher  s  dissent  from  the  opinion  of  the  three  judges  in  Lemayne  v. 
Stanley,  and  Lord  Raymond  in  Wameford  v.  Wameford,  stands  un- 
qualified. 

(18)  It  is  not  necessary  that  the  witnesses  should  be  informed  of  the 
nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a  will. 
Hence,  in  Trymmer  v.  Jackson,  determined  in  the  Court  of  King's 
Bench,  upon  a  trial  at  bar*  of  an  issue  directed  by  the  Court  of  Chancery, 
cited  in  1  Ves.  487,  recognized  by  Lord  Hardwicke,  Ch.,  in  Rigden  v. 
Vallier,  2  Ves.  258,  and  by  Denison,  J.,  in  Wallis  v.  Wallis,  Lincoln 
Snmm.  Ass.  1762;  4  Bum's  £.  L.  p.  127,  6th  ed.,  the  witnesses  to  the 
win  were  induced,  from  words  made  use  of  by  Anna  Lordell,  the  testa- 
trix, at  the  time  of  the'  execution,  to  believe  that  the  instrument  they 
attested  was  a  deed,  and  not  a  will.  The  testatrix  delivered  it  ^'  as  her 
act  and  deed,"  and  the  words  **  sealed  and  delivered"  were  written 
above  the  place  where  the  three  witnesses  were  to  subscribe  their  names. 
The  court  were  of  opinion  that  this  was  a  sufficient  execution  of  the  will. 

•  On  the  7th  of  May,  1749.    See  Reg.  Lib.  B.  1749,  p.  191. 
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A  will  was  dated  more  than  thirty  years  before  the  trial,  but 
one  of  the  subscribing  witness  was  proved  to  be  still  living ;  it 
was  holden  (y),  that  it  was  not  necessary  to  call  such  witness  to 
prove  the  execution,  although  the  devisor  had  died  within  thirty 
years. 

The  devisor  wrote  upon  a  sheet  of  "paper  a  devise  of  land,  and 
subscribed  the  paper,  but  did  not  seal  it,  nor  was  it  attested  (z)  ; 
on  a  subsequent  day  he  wrote  a  memorandum  on  another  side  of 
the  same  sheet  of  paper,  contiuning  a  bequest  of  personal  estate, 
and  subscribed  this  memorandum  in  the  presence  of  three  witnesses. 
He  then  took  the  sheet  of  paper  in  his  hand,  and  declared  it  to  be 
his  last  will,  in  the  presence  of  the  three  witnesses,  and  then  delivered 
it  to  them,  and  desired  them  to  attest  and  subscribe  it,  in  his 
presence,  and  in  the  presence  of  each  other,  which  they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one  entire 
instrument,  though  made  at  different  times ;  and  that  it  was  duly 
executed  and  attested  to  pass  the  real  estate ;  that  the  memo- 
randum relating  to  personalty  only,  the  having  three  witnesses  must 
have  been  merely  for  the  purpose  of  authenticating  the  former 
devise ;  and  the  court  observed,  that  a  person  was  not  obliged  to 
make  his  whole  will  at  the  same  time.  In  the  case  of  Stonehouse 
V.  Evelyn^  at  the  Rolls,  3  P.  Wms.  254,  it  was  proved,  that  the 
three  subscribing  witnesses  to  the  will  had  subscnoed  their  names 
in  the  presence  of  the  testatrix ;  but  one  of  them  said  he  did  not 
see  testatrix  sign  the  will,  but  that  she  owned  at  the  time  when 
the  witnesses  8m)seribed,  that  the  name  signed  to  the  will  was  her 
own  hand-writing.  This  was  holden  to  be  sufficient  by  Sir  Joseph 
Jekylly  M.  R.  Where  a  will  consisted  of  two  sheets  of  paper  (a), 
and  the  first  sheet  was  regularly  connected  with  the  second,  and 
in  the  first  sheet  the  testator  devised  land  to  trustees  thereinafter 
named  upon  trusts  therein  spe.cified,  and  in  the  last  sheet,  which 
was  duly  executed  and  attested,  appointed  certain  persons  to  be 
trustees ;  although  the  testator  did  not  execute  the  first  sheet,  and 
the  witnesses  never  saw  it,  it  was  the  opinion  of  all  the  judges  in 
England,  that  if  the  first  sheeft  were  in  the  room  at  the  time  of  the 
execution  of  the  second,  that  was  sufficient. 

In  the  Presence  of  the  Devisor  J] — It  is  required  by  the  statute, 
that  the  attestation  and  subscription  of  the  witnesses  should  be  in 
the  presence  of  the  devisor,  in  order  to  prevent  another  will  being 
obtruded  in  the  place  of  the  true  will ;  but  it  is  sufficient,  if  it  be 
proved,  that  the  testator  might  see  the  witnesses  subscribing  their 
attestation ;  it  is  not  necessary  that  it  should  be  proved,  ihsii  the 
testator  did  actuaUy  see  the  witness  subscribe.    Hence,  where  the 

(y)  Doed,  Oldham  and  W\f9  ▼.  Woliey,  (a)  Bond  v.  Seaweil,  on  caM  tmamd, 

8  B.  &  C.  24.  3  But.  1773 ;  1  Bl.  R.  407  ;  BnlL  N.  P. 

(x)  CarleioH  d.   OHffin  ▼.    Chrijfm,   1  264,  8.  C. 
Burr.  549,  on  a  case  resoired. 
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devisor,  being  in  bed  (ft),  made  his  will,  which  he  signed  in  the 
presence  of  three  witnesses,  but  he  being  venr  ill,  the  witnesses 
withdrew  into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  the  bedchamber, 
where  the  devisor  lay,  there  was  a  lobby  with  glass  doors,  and  the 
glass  broken  in  some  placet;  it  was  proved,  that  the  devisor  might 
see  from  his  bed  where  he  lay  (through  the  lobby  and  the  broken 
glass  windows)  the  table  in  the  gallery,  where  the  witnesses  sub- 
scribed their  names;  it  was  acgudged,  that  the  will  was  duly 
executed  in  the  presence  of  the  devisor,  within  the  intent  of  the 
statute.  Honora  Jenkins  (c),  having  directed  her  will  to  be  pre* 
pared,  went  to  the  office  of  her  attorney  at  York,  in  order  to 
execute  it.  H.  J.  being  asthmatical,  and  the  office  veiy  hot,  she 
retired  to  her  carriage  in  order  to  execute  the  will,  the  witnesses 
attending  her,  who,  after  having  seen  her  execute,  returned  into 
the  office,  to  attest  the  will,  and  the  carriage  was  put  back  to  the 
window  of  the  office ;  it  was  proved  by  a  person  who  was  in  the 
carriage  with  H.  J.,  that  the  testatrix  might  see  what  passed 
through  the  window  of  the  office.  Immediately  after  the  attes- 
tation, one  of  the  witnesses  took  the  will  to  the  testatrix,  which  she 
folded  up  and  put  into  her  pocket.  Lord  Thvrlow^  Ch.,  thought 
the  will  well  executed ;  and  the  case  of  Sheers  v.  Glasscock  was 
relied  upon  as  an  authority.  But  the  testator  must  be  in  a  situ- 
ation that  he  may  see  the  witness  attest:  therefore,  where  the 
attesting  witnesses  retired  from  the  room  where  the  testator  had 
signed,  and  subscribed  their  names  in  an  adjoining  room,  and  the 
jury  found  that  from  one  part  of  the  testator^s  room  a  person  by 
indining  himself  forwards,  with  his  head  out  at  the  door,  might 
have  seen  the  witnesses,  but  that  the  testator  was  not  in  such  a 
tttuation  in  the  room  that  he  might  by  so  inclining  have  seen  them; 
held,  that  the  will  was  not  duly  attested  (d).  It  was  proposed  in 
the  new  law,  to  omit  the  words  '^  in  the  presence  of  the  testator  ;^ 
but  they  are  retained,  so  that  the  foregoing  cases  will  be  applicable. 
See  1  Vict.  c.  26,  s.  9.  Although  it  is  required  by  the  statute  of 
frauds  (e),  that  ihe  attestation  of  the  witnesses  should  be  in  the 
presence  of  the  devisor,  yet  it  is  not  necessaiy  that  it  should  be 
inserted  in  the  form  of  the  attestation,  that  the  witnesses  sub- 
scribed their  names  in  the  presence  of  tiie  devisor ;  whether  they 
did  so  subscribe  is  matter  of  evidence  to  be  left  to  the  jury  (/). 
Hence,  where  the  attestation  was  ^^  si^ed,  sealed,  publii&ea,  and 
deckffed,  in  the  presence  of  us,"  the  witnesses  being  aead,  and  their 

(b)  Skeer$  v.  Olaueoek,  C.  B.  Cartli.  («)  Briee  ▼.  Smith,  Willes,  1. 

81 ;  Salk.  688  ;  1  Eq.  C.  Abr.  403 ;  Todd  (/)  Hand$  t.  Jame9,  Comyn's  R.  531  ; 

T.  EMi  ^f  WineheUeaf  coram  Abbott,  cited  by  the  name  of  Head  t.  JameSf 

C.  J.,  S.  P.,  1  M.  &  Malk.  12.  by  Wtliet,  C.  J.,    in  Briee  t.   Smiih; 

(<-)  CoMBOn  T.  Dade,  1  Bro.  C.  C.  99.  WUles,  2. 

Id)  Doe  ▼.  Mmtfold,  1  M.  &  S.  294. 

VOL.   11.  O 
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hand-writing  proved  (ff) ;  the  court  held,  that  it  was  the  province  of 
the  jury  to  determine  upon  circumstances,  without  any  positive 

Sroof,  whether  the  witnesses  had  subscribed  in  the  presence  of  the 
evisor.  So  where  there  had  been  possession  under  a  will  for  more 
than  thirty  years,  although  the  will  did  not  (in  the  attestation) 
state  that  the  witnesses  signed  in  the  presence  of  the  testator,  yet 
Zee^  C.  J.,  held  (A),  that  it  miffht  be  presumed  that  the  requisites 
of  the  statute  had  been  comphed  with.  Under  the  stat.  1  Vict, 
c.  26,  s.  9,  a  form  of  attestation  is  not  necessary. 

By  three  or  four  credible  Witnesses.] — ^The  witnesses  must  be 
persons  who  have  the  use  of  their  reason,  and  such  religious  belief 
as  to  feel  the  obligation  of  an  oath ;  who  have  not  been  convicted 
of  any  infamous  crime,  and  are  not  influenced  by  interest  (19). 

1 .  The  witnesses  must  be  persons  who  have  the  use  of  their  rea- 
son. Persons  excluded  from  giving  testimony  (t),  for  want  of  skill 
and  discernment,  are  idiots,  persons  of  insane  mind,  and  children. 
In  regard  to  children,  there  seems  not  to  be  any  precise  time  or 
age  fixed,  before  which  they  are  excluded  from  giving  evidence ; 
this  will  depend  in  a  ^eat  measure  on  the  sense  and  understanding 
of  the  child,  as  it  shaD  appear  to  the  court  upon  examination  of  the 
infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious  belief 
as  to  be  sensible  of  the  obligation  of  an  oath.  ^*  An  infidel  is  not 
to  be  admitted  as  a  witness  (k) ;  the  consequence  of  which  would 
be,  that  a  Jew,  who  acknowledges  the  Old  Testament  only,  could  not 
be  a  witness.  But  I  take  it,  that  although  the  form  of  the  oath, 
as  administered  according  to  the  laws  of  England,  is,  ^  tactis  sacro- 
Sanctis  Dei  Evangeliisj  By  which  it  is  presumed  that  the  witness  is 
a  Christian ;  yet  in  cases  of  necessity,  as  in  foreign  contracts  be- 
tween merchant  and  merchant,  frequently  transacted  by  Jewish 
brokers,  the  testimony  of  a  Jew,  ^  tacto  libro  Ugis  MosaiccR^  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations.'^  The  depositions  of  witnesses  (Z),  professing  the  Gentoo 
religion,  who  were  sworn  according  to  the  ceremonies  of  their  reli- 
gion, taken  under  a  commission  out  of  chancery,  were  holden  to  be 


(^)  Croji  V.  PawM,  Str.  1109.  Sec 
Doe  d.  SpiUhwry  y.  Burdett,  4  A.  &  £. 
1,  as  to  execation  of  a  will  under  a  power. 

(A)  Highed  d.  Marshall  v.  Breedmfff 
Bedford  Summ.  Ass.  1738;  Serjt.  Hill's 
MSS.  vol.  33,  p.  99 ;  Doe  d,  Reetoriek 
T.  Puree t  Devon.  Summ.  Aas.  1832.  At- 
testation of  wiU  30  years  old,  stated  that 
testator  signed  in  the  presence  of  wit- 


nesses, but  omitted  to  state  that  witnesses 
had  signed  in  presence  of  testator ;  it  was 
proved,  that  there  had  been  uninterrupted 
possession  under  the  will ;  held  sufficient 
bj  Taunton,  J.,  on  i^t  authority  of  some 
of  the  foregoing  cases. 

(t)  GUb.  End.  109. 

(k)  I  Inst.  6,  b. 

(i)  OmtcAtciuf  ▼.  Boribr,  WiUes,  538. 


(19)  This  is  a  genera!  rule  of  evidence. 
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admissible  in  evidence,  in  the  great  case  of  Omichund  v.  Barker  ; 
WiUeSf  C.  J.,  remarking,  "  that  if  an  oath  were  merely  a  Christian 
institotion,  as  baptism,  the  sacrament,  and  the  like,  he  should 
have  been  compelled  to  admit,  that  none  but  a  Christian  could  take 
an  oath.  But  oaths  were  instituted  long  before  Christianity,  were 
made  use  of  to  the  same  purposes  as  now,  were  always  held  in  the 
hi^est  veneration,  and  were  almost  as  old  as  the  creation.  ^  Jura- 
mentfim  (according  to  Sir  Edward  Cohe^)  nihil  aliud  est  quam 
Deum  in  testem  vocare  ;  and,  therefore,  *  nothing  but  the  belief  of 
a  Crody  and  that  he  will  reward  and  punish  us  accardina  to  our 
deserts^  is  necessary  to  qualify  a  man  to  take  an  oath^  Tnerefore, 
the  proper  questions  to  be  put  to  a  witness,  in  order  to  ground  an 
objection  to  his  competency  (m),  is  not  whether  he  believes  in  Jesus 
Christ,  or  the  Holy  Gospels,  but  whether  he  believes  in  God,  the 
obligation  of  an  oath,  and  a  future  state  of  rewards  and  punish- 
ments." 

3.  Persons   who  have  been  convicted  of  any  infamous  crimes 
cannot  be  witnesses.    There  are  several  crimes,  the  commission  of 
which  evince  such  a  moral  depravity,  as  utterly  to  exclude  the 
offender  from  becoming  a  witness.   Hence,  where  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  received  in 
a  court  of  justice.    At  the  common  law,  a  person  convicted  of 
petty  larceny  was  holden  not  to  be  a  competent  witness,  and  con- 
sequently was  incapable  of  attesting  a  devise  of  land(n).     The 
Stat.  31  Geo.  III.  c.  35,  reciting,  that  persons  convicted  of  grand 
larceny  are  by  their  punishment  restored  to  their  credit,  removed 
the  incompetency  by  reason  of  a  conviction  for  petty  larceny.     This 
statute  was  repealed  in  1827,  when  the  distinction  between  grand 
and  petty  larceny  was  abolished.    Every  species  of  the  crimen  falsi,, 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  renders  per- 
sons convicted  thereof  incompetent  to  be  witnesses.     Standing  in 
the  pillory  being  the  usual  punishment  inflicted  on  those  who  are 
convicted  of  the  crimen  falsi^  it  was  formerly  holden,  that  no  per- 
son, who  had  suffered  tins  punishment,  or  even  had  been  sentenced 
to  it,  could  be  a  witness :  but  the  rule  now  laid  down  is,  that  it  is 
the  crime^  and  not  the  punishment^  which  makes  a  man  infamous ; 
and,  consequently,  although  a  person  be  sentenced  to  stand  in  the 
pillory,  yet  if  it  be  not  for  an  m&mous  offence,  such  person  is  still 
a  competent  witness  (o).     If  one  found  guilty  on  an  indictment  for 
peijury  at  common  law  be  pardoned  by  the  king,  he  will  be  a  good 
witness  (p) ;  because  the  king  has  power  to  tske  off  every  parfc  of 
the  punisnment :  but  if  a  person  be  indicted  of  perjury  on  the  stat. 
5  Eliz.  c.  9,  and  convicted,  the  king  cannot  restore  such  person  to 

(m)  R.  ▼.  Ta^ioTf  Peake's  N.  P.  C.  (o)  Chaier  ▼.  Hawkin»t  3  Lev.  426. 

11,  per  BnUer,  J.  (p)  Gilb.  End.  108 ;  Dover  v.  Meataer, 

(n)  Pendoek    t.    Maekmdir,   WiUes,      B.  R.  M.  T.   1803;   London  Sittings^ 
665 ;  2  Wils.  18»  8.  C.  Ellenborough,  C.  J.,  ante,  p.  634. 
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his  competency  as  a  witness ;  for  the  king  is  divested  of  that  pre- 
rogative by  the  express  words  of  the  statute.  In  this  case  the  dis- 
ability forms  a  part  of  the  judgment  on  the  statute,  viz.  ^^  that  the 
oath  of  such  person  or  persons,  so  offending,  thenceforth  shall  not 
be  received  in  any  court  of  record  within  England  or  Wales,  or  the 
marches,  until  the  judgment  shall  be  reversed  by  attaint  or  other- 
wise" (q).  But  on  an  indictment  at  common  law,  the  disability  is 
only  a  consequence  of  the  infamous  judgment  (r).  N.  The  party 
who  would  object  to  the  testimony  of  a  witness,  on  the  ground  of 
his  having  been  convicted  of  an  infamous  offence,  must  be  prepared 
with  a  copy  of  the  judgment,  regularly  entered  upon  the  verdict  of 
conviction ;  for,  until  such  judgment  is  entered,  the  witness  is  not 
deprived  of  his  legal  privileges  (s),  A  mere  conviction,  unless  fol- 
lowed by  a  judgment,  is  not  sufficient  to  destroy  the  competency  of 
a  witness  (t).  The  admisedon  of  a  witness,  that  he  has  been  con- 
victed of  the  offence,  will  not  supersede  the  necessity  of  producing 
the  record  of  conviction,  or  copy  thereof  (u)« 

4.  The  witness  must  not  be  biassed  or  influenced  by  interest. 
Previously  to  the  stat.  25  Geo.  II.  c.  6,  it  was  holden  (x),  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  and  the  land  was  charged  with  the  payment  of 
the  legacy,  such  witness,  not  having  received  the  legacy,  or  other- 
wise cQscharged  himself  of  his  interest  at  the  time  of  examination, 
was  not  a  credible  witness  within  the  intent  of  the  statute  of  frauds. 
Whether  a  witness  who  was  a  creditor  or  a  legatee,  was  competent 
to  be  examined  in  support  of  a  will,  contaimng  a  charge  on  the 
land  for  payment  of  debts  and  legacies,  if  after  the  death  of  the 
devisor,  and  before  examination,  he  had  received  or  released,  or 
upon  tender  made  had  refused  to  receive,  the  debt  or  legacy,  seems 
to  have  been  a  vexata  qtuesHo  (y)  ;  but  by  stat.  25  Geo.  II.  c.  6,  it 
was  enacted,  ''  That  if  any  person  shall  attest  the  execution  of  any 
will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  estate,  inte- 
rest, gift,  or  appointment,  of  or  affecting  any  real  or  personal 
estate,  other  than  charges  on  lands,  &c.,.  lor  payment  of  any  debt 
or  debts,  shall  be  thereby  given  or  made;  such  devise,  &c.  shall,  so 
far  only  as  concerns  such  person  attesting  the  execution  of  such 
wiU  or  codicil,  or  any  person  claiming  under  him,  be  void ;  and 
such  person  shall  be  admitted  as  a  witness  to  the  execution  of  such 
will  or  codicil,  within  the  intent  of  the  said  act,  notwithstanding 
such  devise,  &c.**  And  by  sect.  2,  *^  In  case,  by  any  vdll  or  codicil 
any  lands,  &c.  shall  be  charged  with  debts,  and  any  creditor,  whose 


t 


q)  Co.  Ent.  368,  b.,  2Dd  edit.  Str.  1253. 

r)  Per  Holt,  C.  J.»  in  R.  t.  Cfroiby,  (y)  See    Wyndham    v.    Cheiwymd,   1 

Salk.  689.  Burr.  414  ;  1  Bl.  R.  65.    Special  verdict. 

(«)  Peake'8  Evid.  128,  2nd  ed.  Ld.  Kenyon,  121,  i9.  C,  and  Hmdmm  y. 

(/)  Lee  V.  Gantel,  Cowp.  3.  Kereey^   C.  B.,  on  case  reserved  from 

(ti)  R.  V.  Caetell  Careinitm,  8  East,  77.  Westmorland  Assises,  4  Bum.  E.  L.  97. 
{x)  Hol4fa»t  d,  Anttey  t.   Dowsing, 
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debt  is  so  charged,  shall  attest  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within  the 
intent  of  the  said  act :  Provided  (z),  that  the  credit  of  every  such 
witness,  and  all  circumstances  relating  thereto,  shall  be  subject  to 
the  consideration  and  determination  of  the  court  and  the  jury, 
before  whom  any  such  witness  shall  be  examined,  or  his  testimony 
or  attestation  mBide  use  of;  or  of  the  court  of  equity  in  which  the 
testimony  or  attestation  of  any  such  witness  shall  be  made  use  of; 
in  like  manner  as  the  credit  of  witnesses  in  all  other  cases  ought  to 
be  .considered  of  and  determined.^  An  estate  in  fee  upon  the 
determination  of  a  life  estate  was  devised  to  the  wife  of  A.  B. ; 
A.  B.  was  one  of  the  attesting  witnesses  to  the  will.  The  testator 
died  in  1779,  and  the  wife  of  A.  B.  died  in  1813,  before  the  previous 
life  estate  was  determined ;  it  was  holden  (a),  that  A.  B.  was  not  a 
good  attesting  witness  to  this  will.  But  where,  in  ejectment  against 
a  devisee,  the  question  turned  upon  the  sanity  of  the  testator  at 
the  time  of  making  the  will ;  it  was  holden  (A),  that  an  executor, 
who  took  a  pecuniary  interest  under  the  will,  but  who  was  not  an 
attesting  witness,  was  a  competent  witness  to  support  it ;  for  the 
verdict  in  this  case  would  have  the  effect  of  establishing  the  will  as 
to  the  real  property  only.  It  does  not  appear  that  the  legislar 
ture  (c),  when  they  passed  the  statute  of  frauds,  had  in  their  con- 
templation executions  of  wills  by  blind  men.  It  seems,  however, 
that,  in  the  case  of  a  blind  man,  stronger  evidence  will  be  required 
than  the  mere  attestation  of  signature ;  but  it  is  not  necessary  that 
the  will  should  be  read  over  to  him  in  the  presence  of  the  attesting 
witnesses. 

Heir  apparent  to  an  estate  is  competent  to  give  evidence  in  sup- 
port of  the  claim  of  the  ancestor,  although  one  who  has  a  vested 
mterest  as  a  remainder-man  is  incompetent ;  for  he  hath  a  present 
estate  in  the  land;  but  the  heirship  is  a  contingency  (<2).  So  a 
remainder-man  after  a  tenant  in  tail  is  not  a  competent  witness  (e), 
for  the  tenant  in  tail,  in  ejectment  for  the  entailed  estate. 

Of  the  Proof  by  the  subscribing  Witnesses.'] — To  prove  the  due 
execution  of  a  devise  of  lands,  the  ori^nal  will  must  be  produced, 
and  one  of  the  subscribing  witnesses,  if  living,  must  be  examined, 
to  prove  that  the  solemnities  prescribed  by  the  statute  have  been 
complied  with,  agreeably  to  the  rule  of  law,  that  where  a  witness 
has  subscribed  an  instrument,  he  must  be  produced,  because  it  is 
the  best  evidence  (20)  ;  and,  even  where  the  will  is  in  the  hands  of 

(j)  Sect.  «.  2  Bos.  &  Pul.  N.  R.  415. 

(a)  Hatfield  ▼.  Thwrp,  5  B.  &  A.  589.  {d)  Per    Treby^   C.   J.,  in   Smith  t. 


Do€  d.  Wood  T.  Teage,  5  B.  &  C.       Blackham,  Salk.  283. 
335/  (e)  JDoe  d.  Ld,  Teynham  y.  Tyler ^  6 

(e)  Lomgchamp  d.  Good/ellow  ▼.  FUh,      Bingh.  390. 


(20)  "  Although  the  common  course  is  to  call  one  witness  only  to 
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the  adverse  party,  who  has  notice  to  produce  it,  and  in  conseqaence 
of  such  notice  does  produce  it  at  the  trial,  the  party  calling  for  it  is 
bound  to  call  one  of  the  subscribing  witnesses  to  prove  it  (/).  If 
all  the  subscribing  witnesses  are  dead,  or  insane  (^),  their  hand- 
writing and  that  of  the  devisor  must  be  proved.  A  devisee  or  exe- 
cutor m  trust  (A),  who  has  acted,  may  be  examined  as  a  witness  in 
support  of  the  will.  In  like  manner  an  executor,  who  does  not  take 
any  beneficial  interest  under  the  will,  is  a  competent  witness  to 
prove  the  sanity  of  the  testator.  So  the  wife  of  an  acting  executor, 
who  does  not  take  any  beneficial  interest  under  the  will,  is  a  com- 
petent witness  to  prove  the  execution  of  it  (i).  So  an  executor  of 
a  testator  possessed  of  real  and  personal  estate,  clothed  with  a  trust 
to  pay  debts,  and  to  lay  out  money  for  the  benefit  of  the  testator  s 
children,  and  with  a  power  to  sell  freehold  lands  in  fee,  but  taking 
no  beneficial  interest  under  the  will,  is  a  good  attesting  witness  (k) 
to  the  will.  If  a  person  who  is  interested,  execute  a  surrender  or 
release  of  his  interest  (/),  he  may  be  examined  as  a  witness, 

(/)  Per  Lord  Kenyon,  C.  J.»  in  a  case  (A)  Lowev,  JoU^e,  1  BL  R.  365. 

cited  by  Lawrence ^  J.,  in  Gordon  ▼.  Se-  (0  Beituon  y.  Bromley,  12  East,  250. 

Cretan,  8  East,  548.  (k)  Phippe  ▼.  Pitcher,  6  Taunt.  220. 

(ff)  Bemett  v.  Taylor,  9  Ves.  381.  (f)  Qoodtiih  ▼.  Weifard,  Dong.  139. 


prove  the  will*,  yet  that  is  only  where  there  is  no  objection  made  to  the 
execution  of  the  will  by  the  heir ;  for  he  is  entitled  to  have  all  the  wit- 
nesses examined,  but  then  he  must  produce  them ;  for  the  devisee  need 
not  produce  more  than  one,  if  such  witness  shall  prove  all  the  requisites ; 
and  though  they  should  all  swear  that  the  will  was  not  duly  executed, 
yet  the  devisee  would  be  permitted  to  adduce  evidence  of  circumstances 
to  prove  the  due  execution  :  as  was  the  case  of  Austin  and  WilleSf  cited 
by  Lord  Hardwicke,  C,  in  Blacket  and  WiddringtoTiy  M.  T.  4  Geo.  II. ; 
in  which  case,  notwithstanding  the  three  witnesses  swore  that  the  wiU 
was  not  duly  executed,  the  devisee  obtained  a  verdict^f  In  Pike  and 
Bradbury  J,  before  Lord  Raymond^  upon  an  issue  of  devisavit  vel  now, 
the  witnesses  denying  their  hands,  the  devisee  would  have  avoided  calling 
them ;  but  the  C.  J.  obliged  him  to  call  them ;  whereupon  the  first  and 
second  denybg  their  hands,  it  was  contended  that  he  should  go  no  fur- 
ther ;  for  it  was  argued,  that  though  if  you  call  one  witness,  mio  proves 
against  you,  you  may  call  another,  yet  if  the  second  also  prove  against 
you,  you  can  go  no  further;  but  the  C.  J.  permitted  the  devisee  to  call 
other  witnesses  to  prove  the  will,  and  he  obtamed  a  verdict."  Gilb.  Evid. 
69  ;  Bull.  N.  P.  264.  If  three  witnesses  to  a  will  are  dead,  the  hand- 
writing of  all  must  be  proved,  unless  the  will  be  thirty  years  old.  Per 
Cur.  in  Hans  d,  Qurney  v.  Corbett,  G.  B.  H.  T.  17  Geo.  IL,  Serjeant 
Hill's  MSS.  vol.  30,  p.  51. 

*  Per  Lee,  C.  J.,  in  Jnetey  t.  Doweiny.  See  also  the  opinion  of  Kenyon,  C.  J.,  in 
Doe  y.  SnUth,  1  Esp.  N.  P.  C.  391. 

t  See  also  Lowe  v.  Jollife,  1  Bl.  R.  365,  S.  P. 

t  Q.  Pike  V.  Badmeriny,  cited  in  Str.  1096,  and  there  said  to  haye  been  determined 
by  Pratt,  C.  J. 
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although  the  surrenderee,  &c.  refuse  to  accept  the  surrender  or 
release. 

6th  Section. — "  No  devise,  in  writing,  of  lands,  tenements,  or 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable,  otherwise 
than  by  some  other  will  or  codicil,  in  writing,  or  other  writing  de- 
claring the  same ;  or  by  burning,  cancelling,  tearing,  or  obliterating 
the  same,  by  the  testator  himself,  or  in  nis  presence,  and  by  his 
directions  and  consent ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force,  until  the  same  be 
burnt,  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his  direc- 
tions, in  manner  aforesaid ;  or  unless  the  same  be  altered  by  some 
other  will  or  codicil,  in  writing,  or  other  writing  of  the  devisor,  signed 
in  the  presence  of  three  or  four  witnesses,  declaring  the  same. 

No  Devise  in  Writing^  ofLands^  ^c,  shall  be  revocable,  otherwise 
than  by  some  other  Will  or  Codicil,  in  Writing;  or  other  Writing 
of  the  Devisor,  signed  in  the  Presence  of  three  or  four  Witnesses 
declaring  the  same. — Having  premised  that  before  this  statute, 
devises  of  lands,  made  under  the  particular  customs  of  boroughs,  or 
by  virtue  of  the  statute  of  wiUs,  (32  Hen.  VIII.  c.  1,)  might  have 
been  revoked  by  any  express  woros  without  writing  (m),  the  statute 
of  wills  having  sriven  power  to  any  person  seised  in  fee  of  lands,  to 
devise  such  lands  by  will  in  toriting,  but  being  silent  as  to  revoca- 
tions, I  shall  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wills  of  lands,  and  then 
subjoin  some  remarks  on  implied  revocations.  This  section  pre- 
scribes three  methods,  by  which  a  devise  of  lands  may  be  revoked : 
either  by  another  wiU  or  codicil  in  writing,  or  by  other  writing, 
declaring  the  intention  of  the  devisor  to  revoke  the  former  devise ; 
or  by  burning,  cancelling,  &c.  With  respect  to  the  first  method, 
(the  only  subject  now  under  consideration,)  it  is  to  be  observed, 
that  the  words  ^'  signed  in  the  presence  of  tluree  or  four  witnesses," 
having  been  holden  to  refer  to  the  next  preceding  words,  ^^  other 
writing,'"  only,  and  not  to  the  words,  ^'  will  or  codicil  in  uniting,'* 
it  is  not  necessary  that  a  will,  whereby  a  former  wiU  is  revoked, 
diould  be  signed  by  the  devisor  in  the  presence  of  three  wit- 
nesses (n) ;  but  that  a  second  will  may  operate  as  a  revocation  of  a 
former,  it  is  necessarv,  1.  That  the  second  will  should  expressly 
revoke  or  be  clearly  mconsistent  with  the  first  devise,  quoad  the 
particular  subject  matter  of  such  devise  (o).  If  it  be  merely  found, 
that  another  or  even  a  different  disposition  has  been  made  by  the 
testator  from  that  which  he  had  first  willed,  yet  if  it  do  not  appear 

(m)  Dyer,  310,  b.  pL  81.    Adm.  in  cognised  by  Ld.  Hardwieke,  C,  in  BllU 

Spmmm  ▼.  Kirtom,  Cro.  Jac  115,  and  t.  Smith,  4  Bom.  B.  L.  199. 

CroMell   T.   Sanden,    Cro.  Jac.    497  ;  (p)  See  Cox'i  note  to  (MUmt  t.  2Vrcr, 

GOb.  Der.  93,  ed.  1739.  1  P.  Wms.  345. 

{n)  See  HHi  ▼.  Clerk,  3  Mod.  218,  re- 
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to  the  court,  what  that  difference  is,  it  will  not  be  a  revocation  (p). 
2.  It  is  necessary  that  the  second  will  should  be  subsisting  and 
effective  at  the  time  of  the  death  of  the  testator ;  consequently,  if 
the  second  will  be  not  executed  with  the  formalities  prescribed  by 
the  fifth  section  of  the  statute  (9),  or  if  the  second  will  be  effec- 
tually cancelled  in  the  lifetime  of  the  testator  (r),  the  first  will 
shall  operate,  as  if  no  other  had  existed  (21).  3.  As,  before  the 
statute  of  frauds,  parol  declarations  of  an  intention  to  revoke  in 
future,  were  holden  not  to  amount  to  a  present  revocation  (g)  ;  so, 
since  the  statute,  such  declaration,  although  executed  with  the 
formalities  remiired  by  the  statute,  will  not  operate  as  a  revoca- 
tion (t),  4.  It  is  an  established  principle,  that  an  instrument, 
which  is  intended  to  operate  as  a  devise,  if  it  cannot  take  effect  as 
such,  shall  never  operate  as  a  revocation  (u). 

Or  other  Writing  of  the  Devisor  declaring  the  samey  signed  in 
the  Presence  of  three  or  four  Witnesses.] — An  instrument  of  revo- 
cation, intended  merely  to  operate  as  such,  and  not  as  a  devise, 
would,  according  to  the  opinion  of  Lord  Cotopery  C,  in  Onions  v. 
Tyrer^  1  P.  Wms.  345,  Cox'*3  edit.,  be  effective,  if  signed  by  the 
devisor  in  the  presence  of  three  witnesses,  as  this  clause  directs, 
and  without  the  other  formalities  required  in  the  case  of  wills  by 
the  5th  section,  viz,  the  attestation  and  subscription  of  the  wit- 
nesses in  the  presence  of  the  devisor. 

Sd,  Method  of  express  Revocation.  By  burning^  ^c.  Or  by 
burning^  cancelling^  tearing^  or  obliterating  the  same^  by  the 
Testator  himself  or  in  his  Presence^  and  by  his  Directions  and 
Consent, — The  acts  here  mentioned  are  in  themselves  equivocal 
acts :  and,  consequently,  in  order  to  make  them  operate  as  revo- 
cations, it  must  be  shown  that  they  were  done  animo  revocandi, 
that  is,  with  an  intention  to  revoke ;  for  unless  that  appears,  the 
prior  devise  will  not  be  revoked  (x).  Hence,  if  the  devisor  were  to 
throw  his  ink  upon  his  will,  instead  of  the  sand  ;  though  it  might 
be  a  complete  defacing  of  the  instrument,  it  would  not  be  a  revo- 

(p)  mtehifu  V.  Bauet,  Salk.  592 ;  1  344. 

Show.   537;  3  Mod.  203;  Show.  P.  C.  (r)  Gootfr^A/ ▼.  GtozMT,  4  Burr.  2512. 

146  ;  Norwood  ▼.  Goodright,  Cowp.  87  ;  It)  Cranvell  y.  Sanderst  Cro.  Jac.  497. 

iS.  C.  in  G.  B.,  3  WiU.  497  ;  2  Bl.  R.  (/)  Thomoi  ▼.  Bitmu,  2  East,  488. 

937,  and  in  Dom.  Pro.  7  Bro.  P.  C.  p.  («)  Bap.  Earl  qfllehetter,  7  Ves.  jun. 

344,    but   in    Tomlins's  edit.    p.   489;  348. 

Thomas  y.  Evans,  2  East,  488.  (^)  Per  Ld.  Mansfield,  C.  J.,  in  Bur- 

(q)  Bccleston  y.  Speke,  1689,  Garth.  tmshaw  y.  Gilbert ,  Cowp.  52. 
81 ;  Onions  y.  Tyrer,  1716,  1  P.  Wms. 


(21)  Where  an  effective  devise  appears  to  have  been  once  made  in  dis- 
herison of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prove,  that  such 
devise  has  been  effectively  defeated.     Cowp.  87. 
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cation ;  or  suppose  a  person  having  two  wiUs  of  diflerent  dates  by 
hini,  should  direct  the  first  will  to  be  cancelled,  and,  through 
mistake,  the  person  to  whom  the  devisor  gave  his  directions,  shomd 
cancel  the  last  will ;  such  an  act  would  not  be  a  revocation  of  the 
last  will :  or,  suppose  a  person  having  a  will  consisting  of  two  parts, 
throws  one  unintentionadly  into  the  fire,  where  it  is  burnt,  it  would 
not  be  a  revocation  of  the  devises  contained  in  such  parts.  The 
intention,  therefore,  must  govern  in  such  cases.  A.,  by  will,  duly 
executed  and  attested  (y),  devised  land  to  trustees  to  several  uses ; 
and  at  the  same  time  executed  a  duplicate  thereof,  with  all  the 
solenmities  prescribed  by  the  fifth  section  of  this  statute.  Some 
time  after,  having  been  desirous  to  change  one  of  his  trustees,  he 
ordered  his  will  to  be  written  over  again,  without  any  variation 
firom  the  first,  except  only  in  the  name  of  that  trustee,  and  a  clause 
revoking  all  former  wills.  When  it  was  so  written  over  he  ex- 
ecuted it  in  the  presence  of  three  witnesses,  and  the  three  wit- 
nesses subscribed  their  names,  but  not  in  his  presence,  (as  the  5th 
section  directs).  Some  evidence  was  adduced,  that  the  testator 
afterwards  cancelled  the  duplicate  of  the  first  will,  by  tearing  off 
the  seal.  The  question  was,  whether  the  cancelling  the  duplicate 
of  the  first  will  should  be  a  revocation  thereof  within  this  clause. 
It  was  admitted,  that  if  a  devisor,  having  duplicates  of  his  will, 
cancels  one  of  them  animo  revocandi^  this  is  a  good  revocation  of 
the  whole  will,  and  of  both  the  duplicates  (22).  But  it  was  de- 
creed in  the  present  case  (z)^  that  it  was  plain  the  testator  did  not 
mean  to  revoke  his  former  will  by  cancelling^  but  by  substituting 
another  perfect  will  in  lieu  thereof  and  not  otherwise ;  and,  there- 
fore, the  cancelling  thereof  (if  any)  was  but  a  circumstance 
showing  that  he  thought  he  had  made  a  good  disposition  by  the 
second  will,  and  in  confidence,  thereof  it  was  done  with  no  other 
intent,  but  that  the  second  will  should  thereby  more  surely  take 
place."  The  cancelling  of  a  will  under  this  section  may  be  proved  (a) 
in  any  manner  consistent  with  the  general  law  of  evidence,  the 
statute  not  introducing  any  new  rule  of  proof.  In  order  to  effec- 
tuate a  revocation,  it  is  not  necessary  that  the  will  should  be 
actually  destroyed :  hence  a  slight  tearing  of  a  will  and  throwing 
it  on  tne  fire,  with  a  deliberate  intent  to  consume  it,  by  the  tes- 
tator, though  it  fell  oi!^  and  was  preserved  by  a  bystander  without 

(y)  Oniont  t.    Tyrtr,  2  Vern.   741;  {z)  Reg.  lib.  B.  1716,  fol.  242  ;  Cox'i 

Prec  In  Chan.  459  ;  Gilb.  Rep.  130 ;  1  P.  Wmi.  vol.  1,  p.  345. 

Eq.  C«.  Abr.  407,  pL  1 ;  but  best  reported  (a)  Doe  d.  Reed  y.  Harrie,  6  A.  &  E. 

in  P.  Wms.  fol.  1,  p.  344,  Cox's  ed.  209 ;  1  NeY.  &  P.  405. 


(22)  *'  Where  there  are  duplicates  of  a  will,  one  in  the  possession  of  the 
devisor,  the  other  not ;  and  the  devisor  cancels  that  which  is  in  his  cus- 
tody, it  is  an  effectual  cancelling  of  both."  Per  Aston^  J.,  in  Burten- 
shaw  V.  Gilbert^  Cowp.  54. 
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his  consent  or  knowledge,  has  been  holden  (6)  to  be  a  sufficient 
revocation.  But  where  a  testator,  intending  to  destr^  his  wiU, 
threw  it  upon  the  fire,  and  another  person  snatched  it  off;  a  comer 
of  the  envelope  only,  and  no  part  of  the  will  itself  being  burnt ;  it 
was  holden,  tnat  the  will  was  not  revoked  as  to  the  freehold  (c), 
but,  as  to  the  copyhold  (d)^  to  which  the  statute  of  frauds  does  not 
extend,  it  was  revoked  by  the  attempt  to  bum.  A.  having  made 
a  will  of  land  (e)  and  a  duplicate  thereof,  (both  duly  executed  and 
attested,)  but  declaring  that  it  was  not  a  will  to  his  liking,  and  that 
he  should  alter  it,  deuvered  a  duplicate  te  B.  (a  devisee  named 
therein).  Afterwards  A.  executea  another  wiU,  disposing  of  his 
estate  in  a  different  manner  from  what  he  had  done  under  the 
former  will,  and  thereby  revoked  all  former  wills,  and  at  the  same 
time  cancelled  the  first  will,  which  remained  in  his  own  custody, 
observing  te  the  person  who  made  the  second  will,  that  there  was  a 
duplicate  of  his  first'  will  in  the  hands  of  B.  A  short  time  before 
A.s  death,  one  of  the  principal  devisees  in  the  last  wiU  died; 
whereupon  A.  sent  for  an  attorney  te  prepare  another  will,  but^ 
before  the  attorney  arrived,  A.  became  senseless,  and  shortly  after- 
wards died.  After  his  death,  the  first  and  second  wills  were  found 
tegether  in  a  paper,  both  cancelled ;  but  the  duplicate  of  the  first 
wm  (which  duplicate  had  been  delivered  to  B.)  was  found  among 
some  deeds  and  papers  of  the  testator  uncancelled.  It  did  not 
appear  how  the  duplicate  came  te  be  found  among  the  testator's 
papers.  It  was  holden,  that  at  the  time  of  making  the  second  will, 
the  first  was  clearly  revoked,  and  that  it  was  not  set  up  again  by 
cancelling  the  second  will.  The  testator,  after  devismg  all  h& 
lajid  (f)  te  trustees  upon  trust  to  sell,  ^^  except  the  house  at 
Bath,  gave  to  his  wife  his  house  in  Bath  for  her  life,  and  after  her 
death  to  his  eldest  son ;  and  after  the  execution  of  the  will  sold  his 
house  at  Bath,  and  struck  out  of  his  will  the  exception  and  the 
devise  respecting  it.  It  was  holden,  that  the  devise  to  the  trustees 
was  not  revoked  by  the  erasure,  as  te  the  house  at  Bath  (23).  So 
where  a  testator,  by  will  duly  executed  and  attested  (g),  devised 

(b)  Bibb  d.  Mole  ▼.  Ilkomas,  2  Bl.  R.  (d)  Doed,  Reed  ▼.  Harris,  8  A.  &  E.  1. 
1043.    Bat  see  the  20th  Mctioii  of  the  le)  Burtenahaiw  ▼.  Gilbert,  Cowp.  49. 
new  act,  1  Vict.  c.  26,  poet,  p.  892.  {/)  Sutton  y.  Sutton,  Cowp.  812. 

(c)  Doe  d.  Reed  ▼.  Harrie,  6  A.  &  E.  (ff)  Larkine  t.  Larkine,  3  Bos.  &  Pal. 
209  ;  1  NcT.  &  P.  405.  16. 


(23)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate  to  B. 
and  C,  and  makes  them  executors ;  and  after,  by  a  codicil,  cancels  and 
revokes  every  thing  relating  to  B.,  and  also  revokes  the  appointment  of  B. 
as  executor,  G.  shaU  have  the  whole.  A  revocation,  witnout  a  new  gift, 
shall  have  the  same  effect  as  if  it  had  been  expressly  given ;  and  whether 
it  be  by  codicil  or  obliteration,  it  is  the  same.  Humphries  v.  Taylor^  in 
Canc.Hil.  25  Geo.  II.,  7  Bac.  Abr.  by  Gwiilim,  p.  363. 
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lands  to  A.  and  B.,  as  joint  tenants  in  fee,  and  afterwards  struck 
out  the  name  of  B.  by  drawing  a  pen  through  it.  It  was  holden 
that  the  erasure  was  to  be  considei^  as  a  revocation  of  the  devise 
pro  tanto  only  (24).  A.,  by  will  duly  executed  and  attested  (A), 
devised  land  to  B.  and  C.  in  trust,  and  afterwards  struck  out  the 
name  of  C.  and  inserted  the  names  of  D.  and  E.,  leaving  the  general 
pnrposes  of  the  trust  unaltered,  though  varying  in  certain  parti- 
cnlars,  and  did  not  republish  his  will.  It  was  holden,  that  the 
intent  of  the  testator  appeared  to  be  to  revoke  by  the  substitution 
of  another  good  devise  to  the  new  trustees,  and  not  bv  the  oblite- 
ration ;  but  such  devise,  not  having  been  executed  with  the  proper 
solemnities,  would  not  operate  as  a  revocation ;  and,  admitting  that 
the  obliteration  of  the  name  of  C.  would  have  revoked  the  devise  to 
C,  yet  the  heir  could  not  recover,  inasmuch  as  the  devise  to  B. 
remained  unrevoked,  and  competent  to  sustain  all  the  trusts  in  the 
will  in  exclusion  of  the  heir. 

Implied  Revocations,] — ^Although  the  section  of  the  statute  of 
frauds  now  under  review  has  enumerated  several  methods  by  which 
a  devise  of  lands  may  be  revoked,  and  although  it  should  seem  to 
have  been  the  intention  of  the  legislature  to  nave  excluded  every 
other  method  of  revocation,  yet  has  it  been  holden,  that  implied 
revocations  are  not  within  the  statute.  Implied  revocations,  strictly 
so  termed,  are^  1st,  when  certain  acts  are  done  by  the  testator, 
inconsistent  with  or  contradictory  to  the  dispositions  made  by  the 
will,  so  necessarily  inferring  an  intention  to  revoke,  that  the  law 
will  presume  such  an  intention.  As  where  the  devisor  (i),  by  a 
subsequent  deed,  gives  the  devisee  in  fee  a  lesser  interest,  e.  g,  an 
estate  for  years,  to  commence  after  the  death  of  the  devisor :  in 
such  case  the  intended  devisee  cannot  have  both  interests ;  that 
which  is  conveyed  by  the  deed  must  take  effect,  and,  therefore, 
the  law  makes  a  necessary  implication,  that  the  first  disposition, 
which  is  by  the  will,  is  revoked.  In  like  manner,  where  the  devisor 
having  devised  a  reversion  to  A.,  afterwards  grants  the  same  to  B., 
this  will  be  a  revocation,  even  though  the  lessee  has  not  attorned. 
So  where  the  testator,  having  devised  land  to  A.,  bargains  and  sells 
the  same  land  to  B.,  although  the  deed  be  not  inroUed  within  six 
months,  according  to  the  statute,  and,  consequently,  nothing  can 
pass  to  the  bargainee,  yet  this  will  amount  to  a  revocation,  because 
here  is  a  solemn  act  done,  whereby  the  testator  has  clearly  evinced 

(A)  Skart  d,  Gatirta  t.  Btmih,  4  East,      in  Harkneit  ▼.  Bayley,  Pr.  Ch.  514,  and 
419  2  Atk.  72* 

(/)  Coke  ▼.  BtOlock,  Cro.  Jae.  49,  cited 


(24)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of  the 
equiuble  estate.  Willet  v.  Sandford,  I  Yes.  178,  186;  Doe  v.  Pott, 
Doug,  710 ;   Watts  v.  Pullarton,  (cited)  Doug.  718. 
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his  intention,  that  the  devisee  should  not  have  the  land  devised  (25). 
2.  It  has  been  holden,  that  revocations  are  necessarily  to  be  implied 
or  presumed,  from  a  total  change  in  the  circumstances  of  the  tes- 
tator's family  after  the  execution  of  the  will.  This  head  of  revo- 
cation was  originally  borrowed  from  the  civil  law  (26),  and  applied 
in  the  first  instance  to  bequests  of  personal  estate  (A),  and  altst- 
wards  extended  to  devises  of  land,  such  revocation  not  having  been 
considered  as  excluded  by  the  provisions  of  the  6th  section  of  the 
statute  of  frauds.  What  changes  or  alteration  in  the  circumstances 
of  the  testator  will  be  sufficient  to  work  a  revocation  of  a  devise 
of  land,  may  often  be  difficult  to  decide.  It  has,  however,  been 
solemnly  determined,  that  a  subsequent  marriagei  and  the  birth  of 
a  child,  without  provision  (l)  made  for  the  objects  of  these  rela- 
tions, is  such  a  material  change  in  the  circumstances  of  the  tes- 
tator's family,  as  will  work  a  revocation  of  the  devise  of  land  (27). 

(k)  Lugg  ▼.   hugg,  Salk.  592 ;  Over*  (/)  See  Sxp,  B,  qf  Jkkegter,  7  Ves. 

bury  ▼.  Cherbwy,  2  Show.  242.  Jan.  242. 


(25)  I  am  not  aware,  that  the  two  last-mentioned  instances  have  ever 
been  solemnly  decided.  They  are  mentioned  in  1  Roll.  Abr.  615,  (P) 
pi.  5,  6,  as  the  opinions  of  Popham  and  Oawdy^  Js. ;  but,  from  8ubse« 
quent  cases,  where  they  have  been  cited,  it  appears  that  they  have  been 
considered  as  law.  Gilbert  has  inserted  them  in  his  Treatise  on  Devises, 
p.  95,  96,  ed.  1739. 

(26)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  subse- 
quent marriage  was  holden  to  revoke  a  will  of  land  made  bv  a  feme  sole ; 
although  such  marriage  was  had  with  the  person  in  whose  lavour  the  will 
was  made.     Forse  v.  Hemblinge^  4  Rep.  60,  b. 

(27)  An  opinion  has  been  expressed  in  Brown  v.  Thompson^  at  the 
Rolls,  8  Dec.  1731,  by  Sir  John  Trevor^  M.  R.,  and  afterwards  in  the 
same  case  by  Lord  Keeper  Wright,  (1  P*  ^uis.  304,  n. ;  1  £q.  Ca.Abr. 
413,)  that  revocations  of  a  devise  of  land  might  be  implied  from  subse- 
quent marriage  and  birth  of  a  child,  notwithstanding  the  provision  of  the 
6th  section  of  the  statute  of  frauds ;  but  this  point  was  not  considered  as 
settled  until  the  case  of  Christopher  v.  Christopher,  2  Dickens,  445, 
when  it  was  solemnly  determined  by  Adams,  B.,  Smythe,  B.,  and  Parher, 
C.  B.,  against  the  opinion  of  Perrot,  B.,  who  thought  the  case  within 
the  statute,  and  that  the  dispute  concerning  the  reality  of  a  subsequent 
marriage,  and  the  legitimacy  of  children,  was  as  open  to  perjury  as  any 
other,  and  that  the  statute  intended  an  actual  and  not  a  presumptive  revo- 
cation. The  case  of  Christopher  v.  Christopher  has  been  recognized  in 
several  subsequent  cases,  viz.  in  Spraage  v.  Stone,  Ambl.  72 1 ;  Brady 
V.  Cuhitt,  Doug.  31 ;  Doe  v.  Lancashire,  5  T.  R.  49 ;  in  Kenehel  v. 
Scrafton,  2  East,  530  ;  Exp.  E,  Ilchester,  7  Ves.  348  ;  Sheath  v.  York, 
1  Ves.  &  Beames,  397.  N.  Marriage  alone,  or  the  subsequent  birth  of 
children  unprovided  for  aloue,  is  not  sufficient  to  operate  as  a  revocation 
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In  a  sabeequent  caae  the  rule  was  thus  laid  down  (m)  :  that,  in 
the  case  of  the  will  of  an  unmarried  man  having  no  children  by  a 
former  marriage,  whereby  he  devises  away  the  whole  of  his  property 
which  he  has  at  the  time  of  making  his  will,  and  leaves  no  provision 
for  any  child  of  the  marriage,  the  law  annexes  the  tacit  condition 
that  subsequent  marriage  and  the  birth  of  a  child  operates  as  a 
revocation.  And  in  a  case  where,  after  making  his  will,  the  tes- 
tator married,  and  his  wife  became  pregnant  with  his  knowledge, 
the  posthumous  child  was  considered  for  this  purpose  in  the  same 
condition  as  a  child  bom  during  the  testator's  lifetime  (n).  This 
rule  of  revocation,  like  the  preceding,  was  formerly  considered  as 
grounded  upon  a  presumed  alteration  of  intention  in  the  testator  ; 
but  Lord  Aenyon,  C.  J.  (o),  thought  it  was  founded  **'  on  a  tacit 
condition  annexed  to  the  will  when  made,  that  it  should  not  take 
effect  if  there  should  be  a  total  change  in  the  situation  of  the  tes- 
tator^s  family"  (28).  But  this  rule  has  been  holden  to  apply  only 
in  cases  where  the  wife  and  chOdren,  the  new  objects  of  duty,  are 
wholly  unprovided  for,  and  where  there  is  an  entire  disposition  of 
the  whole  estate  to  their  exclusion  and  prejudice.  Hence  (j?), 
where  A.  devised  certain  lands  to  B.  in  trust,  and  directed  him  to 
pay,  out  of  the  rents  and  profits,  an  annuity  to  M.  S.,  with  whom 
ne  cohabited,  and  in  case  he  should  leave  any  child  or  children  by 
M.  S.,  to  raise  a  sum  of  money  to  be  paid  among  his  children,  and 
then  devised  the  remainder  of  his  estate  to  several  of  his  relatives  ; 
and  afterwards  A.  married  M.  S.,  by  whom  he  had  several  children : 
it  was  holden,  that  the  will  was  not  revoked ;  either,  1st,  on  the 
eroimd  of  a  tacit  condition  annexed  to  the  will,  viz.  that  it  should 
be  void  in  the  event  of  a  marriage  and  children,  without  provision  ; 
inasmuch  as  that  condition,  viz.  of  marrii^,  and  of  the  birth  of 
children  wqnrovided  for,  had  not  taken  eroct ;  or  2ndly,  on  the 
ground  of  an  intention  to  revoke,  to  be  presumed,  in  favour  of  a 
wife  and  children  unprovided  for;  because  the  fact,  upon  which 
such  presumption  could  be  formed,  did  not  exist  in  the  present 
case.     And  it  must  further  be  remarked,  that  both  the  circum- 

(m)  By  jHtfub/,  C.  J.,  deUTering  jadg-  delivering  judgment  in  Marston  ▼.  Roe  d, 

ment  in  Ezch.  Chamb.  in  Manion  v.  Roe  Foxt  on  error  in  £zcb.  Chamb.,  8  A.  & 

d.  Jte,  8  A.  &  E.  60  ;  2  Nev.  &  P.  504.  B.  57,  8  $  2  Nev.  &  P.  504. 

(»)  Doe  T.  Laneaekire,  5  T.  R.  49.  {p)  Kenebel  ▼.  Serqfton,  2  East,  530. 

(o)  A.,  raeognixed  by  TMal^  C.  J., 


of  a  will  of  personal  estate*.  Per  Dr.  Hay^  in  Shepherd  v.  Shepherd^ 
Hil.  1770,  in  the  Prerogative  Court.  Nor  of  real  estate.  Doe  v.  Bar- 
ford,  4  M.  &  S.  10. 

(28)  Lord  Ellenborough^  C.  J.,  delivering  the  judgment  of  the  court 
in  Kenebel  v.  ScraftoUy  seems  to  have  approved  of  Lord  Kenyon's  opinion. 

*  Jedteom  ▼.  Hurloek,  Lord  Northington,  Ch.»  S.  P.,  Amb.  494  ;  2  Eden,  63,  S.  CI 
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stances  of  a  sabsequent  marriaffe  and  the  haying  of  child  or  chil- 
dren must  concur  to  work  an  impUed  revocation :  the  birth  of  a 
posthumous  child  alone,  although  the  testator  die  childless,  is  not 
sufficient  (q). 

Having  endeavoured  to  illustrate  the  nature  of  implied  revoca- 
tions, strictly  so  called,  it  wiU  be  proper,  in  the  next  place,  to  take 
notice  of  those  acts,  by  which  a  devise  of  land  may  more  properly 
be  said  to  be  annulled  than  revoked;  though  the  latter  term  is 
most  frequently  applied  to  this  subject.  The  acts  here  alluded  to 
are  such,  whereby  a  material  alteration  is  made  by  the  testator,  in 
his  seisin  of  the  estate  devised^  aft^r  the  execution  of  the  will. 
The  authorities  on  this  subject  are  of  very  ancient  date,  beginning 
in  the  latter  end  of  Queen  Elizabeth's  reign,  and  continucHi  down 
in  a  regular  series  to  the  present  time,  with  a  few  exceptions.  The 
rule  to  be  collected  from  these  authorities  appears  to  be  this, — ^that 
tohere  a  person  seised  of  an  estate^  devises  it,  and  afterwards  con- 
veys his  whole  interest,  either  by  feoffment,  lease  and  release  (r), 
bargain  and  sale,  fine  {s),  or  recovery  {t),  though  but  for  an  instant, 
and  though  he  takes  back  the  estate  to  the  same  use  as  before,  or 
though  the  old  use  results  to  him  again  so  as  to  descend  in  the  same 
line  as  before,  still  the  conveyance  operates  to  annul  his  will.  This 
rule  is  founded  on  a  techmcal  principle  of  law,  introduced,  as  it 
should  seem,  originally  in  favour  of  the  heir ;  viz.  that  in  order  to 
render  a  devise  valid  and  effectual,  it  is  necessary  that  the  seisin  of 
the  devisor  should  remain  unaltered  from  the  execution  of  the  will 
until  the  death  of  the  devisor.  The  foundation  of  the  rule  being 
wholly  independent  of  the  intention  of  the  testator  to  revoke,  the 
rule  will  operate  where  the  provisions  of  the  subsequent  conveyance 
are  consistent  with  the  provisions  of  the  will ;  and  even  where  such 
conveyance  is  made  for  the  express  purpose  of  confirming  the  will. 
Hence,  also,  parol  evidence 'to  show  that  the  testator  did  not  intend, 
by  the  subsequent  conveyance,  to  revoke  his  will,  is  inadmissible  («). 
In  conformity  with  the  preceding  rule  (x),  it  has  been  holden,  that 
where  the  whole  estate  is  conveyed  by  lease  and  release  to  uses, 
although  there  be  a  resulting  use  in  the  ultimate  reversion  to  the 
grantor  by  the  same  instrument,  yet  the  conveyance  will  operate  as 
a  revocation  of  a  prior  will.  It  will  be  observed  that,  in  the  pre- 
ceding instances,  the  whole  estate  was  conveyed ;  and  therefore  the 
party  did  not  die  seised  of  that  estate  which  he  had  at  the  time  of 
malang  his  will ;  and  consequently  the  devise,  which  will  only  ope- 
rate upon  that  seisin,  which  the  testator  had  at  the  time  of  making 
his  will,  was  annulled  or  revoked :  but  where  the  devisor  does  not 

(q)  Do€  d.  White  ▼.  Barford,  4  M.  &  Moore,  24,  8.  C. 
S.  10.  (/)  2)oe  d.  Luikinfftfm  t.  Bp.  qf  LUm- 

(r)  S.  qf  lAneoWi  case,  2  Freem.  202 ;  dtff,  2  N.  R.  491. 
Show.  P.  C.  154,  8.  C.  (u)  GoodtitU  v.  Otway,  2  H.  Bl.  516. 

(«)  Do€  d.  Dilnot  v.  Dt'/no/,  2  N.  R.  {»)  GoodtitU  t.  Otway^  1  Boi.  &  Pnl. 

401  ;  Parker  y.  Biteoe,  8  Taunt.  699 ;  3  576  ;  7  T.  R.  399. 
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part  with  his  whole  estate,  e.  g.  where  he  grants  an  estate  for  years 
only,  to  the  devisee,  to  commence  in  the  life  of  the  devisor,  in  such 
case,  the  conveyance  will  not  operate  as  a  revocation  of  the  fee  (y). 
In  like  manner,  if  a  man  devises  land  in  fee  to  A.,  and  afterwards 
makes  a  mortgage  thereof  in  fee,  either  to  the  devisee  {z)  or  a 
stranger  (a),  this  mortgage  in  fee,  though  a  revocation  of  the  will 
in  law,  wUl  not  operate  as  such  in  equity,  and  the  right  of  redemp- 
tion will  pass  by  the  will.  And  the  same  rule  holds  in  equity  with 
respect  to  a  conveyance  in  fee  for  payment  of  debts  (&). 

The  foregoing  sections  of  the  statute  of  frauds,  and  the  construc- 
tion thereof,  are  applicable  to  all  wills  made  before  the  1st  of  Janu- 
ary, 1838,  at  which  time  the  Act  for  the  Amendment  of  the  Laws 
with  respect  to  Wills,  1  Vict.  c.  26,  came  into  operation.  The 
general  object  (c)  of  this  act  is  to  collect  the  provisions  of  the 
several  statutes  relating  to  wills  into  one  act,  ana  to  make  in  those 
provisions  such  modifications  as  may  afford  additional  securities 
for  the  prevention  of  spurious  wills,  and  additional  facilities  for 
makmg  genuine  wills.  The  particular  provisions  relate  to  the 
property  which  may  be  disposed  of  by  will ;  the  persons  by  whom 
wills  may  be  made ;  the  forms  which  are  to  be  observed  in  making 
them ;  and  the  modes  of  revoking,  altering,  and  reviving  them ; 
to  which  are  added,  other  provisions  for  correcting  certain  rules 
of  construction,  by  which  the  intentions  of  testators  were  often 
defeated. 

The  1st  section  defines  the  meaning  of  the  following  wordis  in 
this  act :  ^^  Will^  shall  extend  to  a  testament,  and  to  a  codicil,  and 
to  an  appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testament 
or  devise  of  tne  custody  and  tuition  of  any  child,  by  virtue  of  stat. 
12  Car.  II.  c.  24,  or  of  stat.  14  &  15  Car.  II.  (I.),  and  to  any  other 
testamentary  disposition;  ^^real  estate,^  shall  extend  to  manors, 
advowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments, 
whether  fireehold,  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  incor^ 
poreal,  or  personal,  and  to  any  undivided  share  thereof,  and  to  any 
estate,  right,  or  interest  (other  than  a  chattel  interest)  therein ; 
^^  personid  estate^  shall  extend  to  leasehold  estates  and  other  chat- 
tels real,  and  also  to  monies,  shares  of  government  and  other  funds, 
securities  for  money  (not  being  real  estates),  debts,  choses  in  action, 
rights,  credits,  goods,  and  all  other  property,  which  by  law  devolves 
upon  the  executor  or  administrator,  and  to  any  shajre  or  interest 


(y)  2  Atk.  72  ;  Vomur  t.  J^wy^  3  Jtffwin^  Ch.,  in  BM  ▼.  DtmcA,  1  Vern. 

B.  &  A.  462.  329,  342. 

fi\  Baxter  y*  I>yer,  5  Ves.  jim.  656.  (Jb)  Adm.  in  Cove  t.  HoJfwA^  3  Vef. 

a)  Admitted  to  be  a  settled  point  in  jnn.  654. 

York  ▼.  Qtfme^  Salk.  158.    Adjudged  by  (c)  See  Ld.  LangdaWt  ipeechi  Febra* 

Sir  Jakm  CkurekiU,  M.  R.,  and  Lord  ary  23, 1837. 
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therein ;  and  every  word  importing  the  singular  number  only  shall 
extend  to  several  persons  or  things,  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  masculine  gender  only,  shall  extend 
to  a  female  as  well  as  a  male.   By  sect.  2,  32  Hen.  VlII.  c.  1 ;  34 

6  35  Hen.  VIII.  c.  5 ;  10  Gar.  I.  sess.  2,  c.  2,  (I.) ;  sections  5, 
6,  12,  19,  20,  21  and  22  of  the  statute  of  frauds;  29  Car.  II.  c.  3 ; 

7  Will.  III.  c.  12,  (I.)  ;  4  &  5  Ann.  c.  16,  s.  14;  6  Ann.  c.  10, 
(1.) ;  section  9  of  14  Geo.  II.  c.  20;  25  Geo.  II.  c.  6,  except  a 
to  colonies.  25  Geo.  II.  c.  11,  (I.) ;  and  55  Geo.  III.  c.  192,  bt 
repealed,  except  so  far  as  the  same  respectively  relate  to  any  will 
or  estate  pur  autre  vie^  to  which  this  act  does  not  extend.  For 
merly,  such  real  estates  only  as  a  person  was  seised  of  at  the  time 
of  mieiking  his  will,  would  pass  by  the  will ;  real  estate  purchased 
intermediately  between  the  making  the  will  and  the  death,  would 
not  so  pass:  but  now,  by  sect.  3,  every  person  may  devise,  be- 
queath, or  dispose  of,  by  his  will  executed  in  manner  hereinafter 
required,  all  real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which  if  not  so  devised  would  devolve  upon  the  heir  at  law,  or  cus- 
tomary heir  of  him,  or,  if  he  become  entitled  by  descent,  of  his 
ancestor,  or  upon  his  executor,  or  administrator;  and  the  power 
hereby  given  shall  extend  to  all  real  estate  of  the  nature  of  cus- 
tomary freehold  or  tenant  right,  or  customary  or  copyhold,  notwith- 
standing that  the  testator  may  not  have  surrendered  the  same  to 
the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as  heir, 
devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding  that  the  same,  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will 
or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this 
act  had  not  been  made,  or  notwithstanding  that  the  same,  in  con- 
sequence of  there  being  a  custom  that  a  will  or  a  surrender  to  the 
use  of  a  will  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  act,  if  this  act  had  not 
been  made ;  and  also  to  estates  pur  autre  vie^  whether  there  shall 
or  shall  not  be  any  special  occupant  thereof,  and  whether  the  same 
be  freehold,  customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  the  same  shall  be  a  cor- 
poreal or  incorporeal  hereditament :  and  also  to  all  contingent, 
executory,  or  other  future  interests  in  any  real  or  personal  estate, 
whether  the  testator  may  or  may  not  be  ascertained  as  the  person 
or  one  of  the  persons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto  under  the  instru- 
ment by  which  the  same  respectively  were  created,  or  under  any 
disposition  thereof  by  deed  or  will ;  and  also  to  all  rights  of  entry 
for  conditions  broken,  and  other  rights  of  entry ;  and  also  to  such 
of  the  same  estates,  interests,  and  rights  respectively,  and  other 
real  and  personal  estate,  as  the  testator  may  be  entitled  to  at  the 
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time  of  his  death,  notwithstanding  that  he  may  become  entitled  to 
the  same  subsequently  to  the  execution  of  his  will. 

The  4th  section  requires,  where  estates  have  not  been  sur- 
rendered to  the  use  of  will,  the  payment  of  fees,  fines,  and  stamp 
duties,  by  the  devisees  of  customary  freehold,  copyhold  and  cus- 
tomaiy  estateif . 

The  5th  section  enacts,  that  the  wills  or  extracts  of  wills  of  cu^ 
tomary  freeholds,  &c.  shall  be  entered  on  the  court  rolls,  and  that 
the  lord  shall  be  entitled  to  the  same  fine,  &c.  when  such  estates 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  as  he  would  have  been  from  the  customary  heir  in  case  of 
descent. 

For  the  6th  section,  which  relates  to  estates  fur  autre  vie^  see 
ante^  p.  792. 

By  sect.  7,  no  will  made  by  any  person  under  the  age  of  twenty- 
one  years  shall  be  valid ;  and  sect.  8  provides,  that  no  will  made  by 
any  married  woman  shall  be  valid,  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  passing  of  this  act.  By 
sect.  9,  no  will  shall  be  valid  unless  it  shall  be  in  writing  and 
executed  in  manner  hereinafter  mentioned,  (that  is  to  say,)  it  shall 
be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction ;  and  such  sig- 
nature shall  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be  neces- 
sary. By  sect.  10,  no  appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  executed  in  manner  before 
required ;  and  eveiy  will  executed  in  manner  before  required  shall, 
so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  wiU,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will  made  in  exercise  of 
sach  power  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solenmity. 

Sect*  11  excepts  wills  of  personal  estate  made  by  soldiers  in 
actual  service,  or  mariners  or  seamen  at  sea. 

Sect.  12  leaves  untouched  the  provisions  of  11  Oeo.  IV.  and 
1  Win.  IV.  c.  20,  with  respect  to  ^nlls  of  petty  officers  and  seamen 
and  marines.  By  sect.  13,  every  will  executed  in  manner  before 
required  shall  be  valid  without  any  publication  thereof;  and  bv 
sect.  14,  if  anv  person  who  shall  attest  the  execution  of  a  will  shall, 
at  the  time  of  tne  execution  thereof,  or  at  any  time  afterwards,  be 
incompetent  to  be  admitted  a  witness  to  prove  the  execution 
thereof,  such  will  shall  not,  on  that  account,  be  invalid.  By  sect. 
15,  if  any  person  shall  attest  the  execution  of  any  will,  to  whom, 
^      or  to  whose  wife  or  husband,  any  beneficial  devise,  legacy,  estate, 
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gift,  or  appointment,  of  or  affecting  any  real  or  personal  estate, 
(except  charges  and  directions  for  the  payment  of  any  debt,)  shall 
be  thereby  given  or  made,  such  devise,  &c.  shall,  so  far  only  as 
concerns  such  person  attesting  the  execution  of  such  will,  or  the 
wife  or  husband  of  such  person,  or  any  person  claiming  under  them, 
be  utterly  void ;  and  such  person  so  attesting  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invalidity  thereof,  notwithstanding  such  devise,  &c.  By 
sect.  16,  in  case  by  any  will  any  real  or  personal  estate  shall  be 
charged  with  any  debt,  and  any  creditor,  or  the  wife  or  husband  of 
any  creditor,  whose  debt  is  so  charged,  shall  attest  the  execution 
of  such  will,  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  &c. 

By  sect.  17,  no  person  shall,  on  account  of  his  being  an  executor 
of  a  will,  be  incompetent  to  be  admitted,  a  witness  to  prove  the 
execution  of  such  will,  &c. 

Bv  sect.  18,  every  will  made  by  a  man  or  woman  shall  be 
revoked  bv  his  or  her  marriage,  (except  a  will  made  in  exercise  of 
a  power  of  appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appointment,  pass  to  his 
or  her  heir,  customary  heir,  executor,  or  administrator,  or  the 
person  entitled  as  his  or  her  next  of  kin,  under  the  statute  of  dis- 
tributions). By  sect.  19,  no  will  shall  be  revoked  by  any  presump- 
tion of  an  intention  on  the  ground  of  an  alteration  in  circum- 
stances. 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be 
revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  codicil 
executed  in  manner  before  required,  or  by  some  other  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  in  the 
manner  in  which  a  will,  is  hereinbefore  required  to  be  executed,  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same.  It  has  been  decided  in 
the  ecclesiastical  courts,  that  cutting  out(£Q  the  signature  amounts 
to  a  revocation  under  this  jsection. 

By  sect.  21,  no  obliteration,  interlineation,  or  other  alterationr 
made  in  any  will  after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration  shall 
be  executed  in  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  dulv  executed  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  be  made  in  the 
margin  or  on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 

(d)  Hobbi  y.  Kniyhit  1  Curt.  Eccles.  Rep.  768. 
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referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will. 

By  sect.  22,  no  will  or  codicil,  or  any  part  thereof,  which  shall  be 
in  any  manner  revoked^  shall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ;  and  when 
any  will  or  codicil  which  shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend  to 
so  much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

By  sect.  23,  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
win  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death. 

By  sect.  24,  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 
By  sect.  25,  unless  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
be  comprised  in  any  devise  in  such  will  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  contrarv  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  mcluded  m  the  resi- 
duary devise  (if  any)  contained  in  such  will. 

By  sect.  26,  a  general  devise  of  the  testator^s  lands  shall  include 
copyhold  and  leasehold  as  well  as  freehold  lands.  By  sect.  27,  a 
general  devise  shall  include  estates  over  which  the  testator  has  a 
general  power  of  appointment.  By  sect.  28,  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation,  such 
devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will.  By  sect.  29,  the  words  "  die  without  issue,*"  or  "  die 
without  leavmg  issue/'  shall  be  construed  to  mean,  die  without 
issue  living  at  Qie  death.  By  sect.  30,  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed  to  pass  the 
fee  simple  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold, 
shall  thereby  be  given  to  him  expressly  or  by  implication.  By 
sect.  31,  where  any  real  estate  shall  be  devised  to  a  trustee,  without 
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any  express  limitation  of  the  estate  to  be  taken  b^  such  trustee, 
and  the  beneficial  interest  in  such  real  estate,  or  in  the  surplus 
rents  and  profits  thereof,  shall  not  be  given  to  any  person  for  life, 
or  such  beneficial  interest  shall  be  given  to  any  person  for  life,  but 
the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 

5>erson,  such  devise  shall  be  construed  to  vest  in  such  trustee  the 
ee  simple,  or  other  the  whole  legal  estate  which  the  testator  had 
Sower  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
eterminable  when  the  purposes  of  the  trust  shall  be  satisfied. 

By  sect.  32,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shaU 
appear  by  the  will.  By  sect.  33,  where  any  person  being  a  child  or 
other  issue  of  the  testator^  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  de- 
terminable at  or  before  the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  such 
person  shall  be  living;  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 
By  sect.  34,  this  act  shall  not  extend  to  any  will  made  before  1st 
of  January,  1838,  and  evenr  will  re-executed  or  republished,  or 
revived  by  any  codicil,  shall,  for  the  purposes  of  this  act,  be  deemed 
to  have  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  re-published,  or  revived ;  and  this  act  shall  not  extend 
to  any  estate  pwr  autre  vie  of  any  person  who  shall  die  before  the 
1st  of  January,  1838.  By  sect.  35,  this  act  shall  not  extend  to 
Scotland. 
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I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Common 
Law,  and  of  the  Stat.  1^2  Will.  IV.  c.  32. 

It  has  been  aaeerted  br  Sir  W.  Blackstone,  in  his  Commentaries, 
that,  hj  the  common  law,  the  sole  property  of  all  the  game  in 
En^iand  is  Yested  in  the  kmg  alone,  and  that  the  sole  right  of 
takmg  and  destroying  the  game  belongs  exclusively  to  the  king ; 
and,  consequently,  that  no  person,  of  wmttever  estate  or  degree,  has 
a  right  to  kill  game,  even  upon  his  own  land,  unless  by  license  or 
mnt  from  the  Idne.  This  portion,  however,  has  been  questioned 
by  Mr.  Christian,  m  a  note  to  his  edition  of  the  Commentaries, 
vol.  2,  p.  419,  n.  10.  See  also  Mr.  Justice  Coleridge'^s  note, 
vol.  2,  p.  419.  If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt 
and  kill  it  there,  the  property  continues  all  the  while  in  B. ;  but  if 

A.  start  a  hare  in  the  ffround  of  B.,  and  hunt  it  into  the  ground  of 
C,  and  kill  it  there,  tihe  property  is  in  A.,  the  huntor,  but  A.  is 
liable  to  an  action  of  trespass  for  hunting  in  the  ground,  as  well  of 

B.  as  C.  (a).  Trespass  for  a  dead  hare,  the  prop^y  of  pUuntiiF. — 
The  plainti£^  a  Saunuer,  being  out  huntii^  with  hounds  of  which 
he  had  in  part  the  management,  and  actually  had  such  manage- 
ment at  the  time,  though  the  hounds  belonged  to  other  persons, 

(a)  Per  Holt,  C.   J.,   in  auiion   v.      5  Mod.  375,  8.  C. ;  Dfone  ▼.  ClaiftOHf 
Moody,  1  Ld.  Rayin.  251 ;  2  SaUc.  556 ;       7  Taunt.  489. 
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the  hounds  put  up  a  hare  m  a  third  person's  ground,  and  followed 
her  into  a  field  of  the  defendant,  where,  being  quite  spent,  she  ran 
between  the  legs  of  a  labourer  who  was  accidentally  there,  where  one 
of  the  dogs  caught  her,  and  she  was  taken  up  alive  by  the  labourer, 
from  whom  the  defendant  immediately  afterwards  took  the  hare 
and  killed  her.  Shortly  after  the  plaintiff  came  up,  and  claimed  to 
have  the  hare  as  his  own,  but  the  defendant  refused  to  give  it  up, 
and  questioned  the  right  of  the  plaintiff  to  be  where  he  then  was. 
The  labourer,  upon  his  examination  at  the  trial,  swore  that  when 
he  took  the  hare  from  the  dogs,  he  did  not  mean  to  take  it  for  his 
own  use,  but  in  aid  of  the  hunters.  Verdict  for  the  plainttfl^  40*. 
damages.  Rule  for  new  trial,  after  argument,  was  discharged; 
Lord  JSllenbarough^  C.  J.  (ft),  observing,  that  the  plaintiff,  through 
the  agency  of  his  dogs,  had  reduced  t-he  hare  into  his  possession. 
The  labourer  took  it  for  the  benefit  of  the  hunters,  which  is  the 
same  as  if  it  had  been  taken  by  one  of  the  dogs.  Secus,  if  the 
labourer  had  taken  it  up  for  the  defendant,  before  it  was  caught  by 
the  dogs,  or  if  he  had  taken  it  as  an  indifferent  person  in  the  nature 
of  a  stakeholder.  An  exception  in  a  conveyance  made  in  the  year 
1655,  of  the  free  liberty  of  hawking  and  hunting,  does  not  (c) 
include  the  liberty  o(  shooting  feathei^  game  with  a  gun.  Rooks 
are  a  species  of  birds  ferse  natures,  destructive  in  their  habits,  not 
known  as  an  article  of  food,  and  not  protected  by  any  statute; 
hence  a  person  cannot  have  an^  property  (d)  in  them,  or  show  any 
right  to  nave  them  resort  to  his  trees. 

The  franchise  of  free  warren  is  of  great  antiquitv,  and  very  sin- 
gular in  its  nature.  It  gives  a  property  in  wild  animals ;  and  that 
property  may  be  claimed  in  the  lana  of  another,  to  the  exclusion  of 
the  owner  of  the  land.  Such  a  right  ought  not  to  be  extended  by 
argument  and  inference  to  any  animals  not  clearly  within  it.  There 
is  not  any  book  in  the  law  which  has  mentioned  grouse  as  a  bird 
of  warren.  Manwood  confines  his  description  to  two  species, 
pheasants  and  partridges.  Hence  it  has  been  holden  (e),  that  the 
owner  of  a  free  chase  and  free  warren  cannot  maintam  an  action 
jGor  killing  and  taking  away  grouse  shot  vnthin  the  limits  of  the 
free  warren.  In  a  case  where  it  did  not  appear  that,  at  the  time 
of  the  grant,  the  locus  in  quo  was  applied  to  purposes  of  warren,  or 
that  any  dii^inct  right  of  free  warren,  independent  of  the  general 
forest  right,  was  then  subsisting  on  it;  and  the  grant  <ud  not 
contain  any  words  showing  an  intention  of  the  crown  to  create  such 
right,  and  pass  it  de  novo,  it  was  holden  (/),  that  free  warren  would 

{b)  ChurehuHtrd  T.  BtfMy^  14  Eut,  (/)  8mUh  t.  Carr,  B.  R.  Trin.  53 

249.  Oeo.  III.,  shortly  reported  in  a  note  to 

(c)  Moort  ▼.  Lord  Pl^mtmih,  7  Tapnt.  Attorney   Omural  v.  Parwna,  2  Tyrw. 

614.  243 ;  2  Cr.  &  Jer.  270;  S.  C.  wiU  be 

{d)  Hannam  v.  Moekett,  2  B.  &  C.  934.  found  among  the  paper  hooka  of  Dampier, 

(«)  Duke  qflHvomhire  ▼.  Lodffe,  7  B.  J.  P.  B.  D.  No.  27,  Dampier  MSS.  Lin- 

fc  C.  36.  cpln's  Inn  Library. 
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not  pass  by  seneral  words  in  a  <rrant  irom  the  crown  of  lands 
withiVTfo^  of  the  crown.  A  ^t,  by  the  king,  of  fi^  warren 
of  land  of  which  he  is  seised  in  fee,  is  a  grant  of  free  warren  in 
gross  (^). — James  I.  granted  to  R.  T.  and  his  heirs,  the  king's 
manor  and  town  of  Amton,  and  the  king's  hundred  of  Aulton,  with 
its  rights,  and  ail  other  things  to  the  said  manor  and  hundred 
belonging ;  and  also,  that  they  should  have  free  warren  and  free 
chase  in  all  their  demesne  lands  in  the  hundred,  manor,  town, 
tenements,  and  hereditaments,  aforesaid,  and  on  all  other  lands 
and  woods  being  in  the  same  hundred,  Sec,  although  the  same 
demesne  and  other  lands  were  within  the  king's  forest,  &c. ;  it  was 
holden  (A),  that  this  grant  did  not  confer  a  right  of  free  warren 
oyer  the  king's  lands  within  the  hundred,  but  that  the  term 
"  demesne^  applied  to  lands  held  by  R.  T.  as  lord  of  the  manor  of 
Aulton,  and  that  ^'  other  lands^  applied  to  tenemental  lands  held 
by  R.  T.  in  fee  of  the  kin^,  or  of  any  other  lord  within  the  limits  of 
the  grant.  The  term  '^  demesne  lands^  properly  signifies  lands  of 
a  manor,  which  the  lord  either  has,  or  potentially  may  have,  in  pro* 
priis  manibus. 

The  right  of  taking  and  destroying  the  game  can  only  be  exer- 
cised on  a  person's  own  estate ;  and  not  even  a  lord  of  a  manor  (1), 
or  his  gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 
the  lord's  own  estate  or  waste,  without  being  a  trespasser,  as  any 
other  person  would  be ;  unless  a  right  of  entry  in  pursuit  of  the 
game  be  specially  reserved  to  him.  A  grant  to  a  person,  his  heirs 
and  assigns^  of  the  liberty  with  servants  or  otherwise,  to  come  upon 
certain  land,  and  there  to  hawk,  hunt,  &c.  at  their  wiU  and  pleasure, 
is  a  grant  of  a  profit  cL  prendre^  and  not  a  mere  personal  license  of 
pleasure ;  and  tnerefore  enables  the  grantee  to  hawk,  hunt,  &c.  on 
the  land,  and  carry  away  the  game,  or  authorize  his  servants  to  do 
so  in  his  absence  (£)•  But  a  grant  of  full  liberty  to  a  person,  his 
executors  and  administrators,  and  his  and  their  friends,  in  his  or 
their  company,  or  with  his  Or  their  permission,  and  to  and  for  his 
or  their  gamekeeper,  to  hunt,  course,  shoot,  and  fish,  over  lands,  is 
not  such  an  interest  as  can  pass  under  the  execution  of  a  power  to 

(pr)  Mwruy.  Dimea,  1  Ad.  &  EH.  654.  (t)  Wiekham  ▼.  Hawker,  7  M.  &  W. 

{h)  Attorney   General  ▼.  Pareons,  2      63. 
Cr.  &  Jer.  279 ;  2  Tyrw.  243,  8.  C. 


(1)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that  the 
lord  of  the  manor  has  a  peculiar  right  to  the  game,  superior  to  that  of  any 
other  duly  qualified  landowner  within  the  manor,  Ls  erroneous.  He  con- 
ceives that  this  opinion  owes  its  rise  to  the  power  which  lords  of  manors 
have  of  appointing  gamekeepers,  a  power  originally  given  to  them  by 
Stat.  22  &  23  Car.  II.  c.  25,  the  first  statute  in  which  lords  of  manors 
are  distinguished  from  other  landowners  with  respect  to  the  game. 
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lease  lands  or  any  part  or  ports  thereof  (k).  ^'  It  is  the  land  itself 
which  gives  the  rimt  of  shooting,  and  the  lessor  has  no  power  to 
separate  the  land  from  one  of  its  incidents^  (I). 

For  the  qualifications  of  estate  and  degree,  which  were  necessary 
under  the  old  statutes,  te  entitle  a  person  te  keep  and  use  guns, 
&c.  for  the  destruction  of  the  game,  and  the  construction  thereof, 
the  reader  is  referred  te  the  eighth  and  former  editions  of  this 
work.  These  qualifications,  with  the  other  acts  relating  to  the 
game,  were  repealed  by  stat.  1  &  2  Will.  IV.  c.  32,  the  6tn  section 
of  which  enacts,  that  evenr  person,  who  shall  have  obtained  an 
annual  game  certificate,  shall  be  autiborized  to  kill  and  take  game, 
subject  to  an  action  or  such  other  proceedings  as  are  mentioned  in 
the  statute.  By  sect.  2,  the  word  game  shiul,  for  all  the  purposes 
of  this  act,  be  deemed  to  indu^  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game,  and  bustards. 

By  sect.  7,  in  all  cases,  where  any  person  shall  occupy  any  land 
under  any  lease  or  agreement  made  previously  to  the  passing  of  this 
act,  excepting  in  the  caoes  hereinafter  next  excepted,  the  lessor  or 
landlord  shall  have  the  right  of  entering  upon  such  land,  or  of 
authorizing  any  other  person  who  shall  have  obtained  any  annual 
game  certificate  to  enter  upon  such  land,  for  the  purpose  of  killing 
or  taking  the  game  thereon ;  and  no  person  occupying  any  hm 
under  any  lease  or  agreement,  either  for  life  or  for  years,  made  pre- 
viously to  the  passing  of  this  act,  shall  have  the  li^ht  to  kill  or  take 
Hie  game  on  such  land,  except  where  the  right  of  lulling  the  game- 
upon  such  land  has  been  expressly  granted  or  allowed  to  such  per- 
son by  such  lease  or  agreement,  or  except  where,  upon  the  original 
srantmg  or  renewal  of  such  lease  or  agreement,  a  fine  or  fines  sbaU 
have  been  taken,  or  except  where,  in  uie  case  of  a  term  for  years, 
such  lease  or  agreement  shall  have  been  made  for  a  term  exceeding 
twenty-one  years. 

By  sect.  8,  nothing  in  this  act  contained  shall  authorize  any  per- 
son seised  or  possessed  of,  or  holding,  any  land,  to  kill  or  take  the 
same,  or  permit  any  other  person  to  kill  or  take  the  game,  upon  such 
mnd,  in  wy  case  where,  by  any  act,  deed,  grant,  lease,  or  any 
written  or  parol  demise  or  contract,  a  right  of  entry  upon  such  land 
for  the  purpose  of  killing  or  taking  the  game  hath  been  or  here* 
after  shall  be  reserved  or  retained  by  or  given  or  allowed  to  any 
grantor,  lessor,  landlord,  or  other  person;  nor  shall  any  thing  in 
this  act  contained,  defeat  or  diminish  any  reservation,  exception, 
covenant,  or  agreement  already  contained  in  any  private  act  of  par- 
liament, deed,  or  other  writing  relating  to  the  game  upon  any  land, 
nor  in  any  manner  prejudice  the  rights  of  any  lord  or  owner  of  any 
forest,  chase,  or  warren,  or  of  any  lord  of  any  manor,  lordship,  or 

(k)  Da^reU  ▼.  Hoare,  4  P.  &  D.  114.  (0  Per  Patieion,  J.,  ibid. 
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royalty,  or  rqmted  manor,  &e.,  or  of  any  steward  of  the  crown  of 
any  manor,  &cc.  appertaining  to  his  Majesty. 

By  sect.  9,  this  act  is  not  to  affect  any  of  his  Majesty^s  forest 
rights,  &c. ;  nor,  by  sect.  10,  any  cattle-gates  or  rights  of  common ; 
and  I<nrds  of  manors  are  to  have  the  game  on  their  wastes. 

By  sect.  11,  where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  other  person  who  shall  have  obtained 
an  annual  game  certificate,  to  enter  upon  such  land  for  the  purpose 
of  pursuing  and  killing  game  thereon. 

By  sect.  12,  where  the  right  of  killing  the  game  upon  any  land  is 
by  this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  right 
of  the  occupier  of  such  land,  or  where  such  exclusive  right  hath 
been  or  shall  be  specially  reserved  by  or  granted  to,  or  doth  or  shall 
belong  to  the  lessor,  landlcMrd,  or  any  person  other  than  the  occu- 
pier of  such  land,  ihea  and  in  every  such  case,  if  the  occupier  of 
such  land  shall  pursue,  kill,  or  take  any  game,  upon  such  land,  or 
shall  give  permission  to  any  jperson  so  to  do,  without  the  authority 
of  the  lessor,  hmdlord,  or  other  person  having  the  ri^ht  of  killing 
the  game  upon  such  land,  sudi  occupier  shall,  on  conviction  thereof 
brfore  two  J.  P.,  pa^  a  sum  not  exc^ding  two  pounds,  and  for  eveiy 
head  of  game  so  killed  or  taken  a  sum  not  exceeding  one  pound, 
with  costs. 

By  sect.  23,  persons  killing  or  taking  any  game,  or  using  any 
dog,  net,  mn,  or  other  engine  or  instrument  for  the  purpose  of 
searching  for  or  killing  or  teeing  game,  not  being  authorized  so  to 
do  for  want  of  a  game  certificate,  shall,  on  conviction  before  two 
J.  P.,  forfeit  for  every  such  offence  a  sum  not  exceeding  five  pounds, 
with  costs :  provided,  thJEtt  no  person  so  convicted  shall,  by  reason 
thereof,  be  exempted  from  any  penalty  or  liability  under  any  statute 
relating  to  game  certificates,  but  that  the  penalty  imposed  by  this 
act  shw  be  deemed  to  be  a  cumulative  penalty. 

By  sect.  30,  reciting,  that  after  the  commencement  of  this  act, 
game  will  become  an  article,  which  may  be  legally  bought  and  sold, 
and  it  is  therefore  just  to  provide  some  more  summary  means  than 
now  by  law  exist  for  protecting  the  same  from  trespassers :  it  is 
enacted,  that  if  any  person  shall  commit  any  trespass,  by  entering  or 
being  in  the  day  time  upon  any  land  in  search  or  pursuit  of  game, 
or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  person  shall, 
on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not  exceeding  two 
pounds,  with  costs ;  and  if  any  persons  to  the  number  of  five  or 
more  together  shall  commit  any  trespass,  by  entering  or  being  in 
the  day  time  upon  any  land  in  search  or  pursuit  of  game,  or  wood- 
cocks,  snipes,  qudls.  Landrails,  or  conies,  each  of  such  persons  shall, 
on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not  exceeding 
five  pounds,  with  costs:   provided,  that  any  person  charged  with 
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any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence* 
any  matter  which  would  have  been  a  defence  to  an  action  at  law  for 
such  trespass ;  save  and  except  that  the  leave  and  license  of  the 
occupier  of  the  land  so  trespassed  upon  shall  not  be  a  sufficient 
defence  in  any  case,  where  the  landlord,  lessor,  or  other  person  shall 
have  the  right  of  killing  the  game  upon  such  land  by  virtue  of  anv 
reservation  or  otherwise,  as  before  mentioned ;  but  such  landlord, 
lessor,  or  otiier  person  shall,  for  the  purpose  of  prosecuting  for  each 
of  the  two  offences  herein  last  before  mentioned,  be  (feemed  to 
be  the  l^al  occupier  of  such  land,  whenever  the  actual  occupier 
thereof  shall  have  given  such  leave  or  license ;  and  that  the  lord  or 
steward  of  the  crown  of  any  manor,  lordship,  or  royalty,  or  reputed 
manor,  lordship,  or  royalty,  shall  be  deemed  to  be  the  legal  occu* 
pier  of  the  land  of  the  wastes  or  commons  within  such  manor,  &c. 
or  reputed  manor,  &c. 

By  sect.  31,  where  any  person  shall  be  found  on  any  land,  or 
upon  his  Majesty'^s  foresto,  parks,  chases,  or  warrens,  in  the  day 
time,  in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
landrails,  or  conies,  the  person  having  the  right  of  killing  the  game 
upon  such  land,  by  virtue  of  any  reservation  or  otherwise,  as  before 
mentioned,  or  the  occupier  of  the  land  (whether  there  shall  or  shall 
not  be  any  such  right  dv  reservation  or  otherwise),  or  the  game- 
keeper or  servant  of  either  of  them,  or  any  person  authorised  by 
either  of  them,  or  the  warden,  ranger,  verderer,  forester,  master^ 
keeper,  underkeeper,  or  other  officers  of  such  forest,  &c.,  may 
require  the  person  so  found  forthwith  to  quit  the  land  whereon  he 
shall  be  so  found,  and  also  to  tell  his  christian  name,  surname,  and 
place  of  abode ;  and  in  case  such  person  shall,  after  being  so  re- 
quired, offend  by  refusing  to  tell  his  real  name,  or  place  of  abode, 
or  by  giving  such  a  general  description  of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose  of  discovery,  or  by  wilfully  con- 
tinuing or  returning  upon  the  land,  the  party  so  requiring  as  afore- 
said, and  any  person  acting  by  his  order  and  in  his  aid,  may  appre- 
hend such  offender,  and  convey  him  as  soon  as  convenientlv  may  be 
before  a  J.  P. ;  and  such  offender  (whether  so  apprehended  or  not), 
upon  being  convicted  of  any  such  offence  before  a  J.  P.,  shall  for- 
feit a  sum  not  exceeding  five  pounds,  with  costs :  provided,  that  no 
person  so  apprehended  shall,  on  any  pretence,  be  detained  for  a 
longer  period  than  twelve  hours  from  the  time  of  his  apprehension 
until  he  shall  be  brought  before  some  J.  P.,  and  that  if  he  cannot, 
on  account  of  the  absence  or  distance  of  the  residence  of  any  such 
J.  P.,  or  owing  to  any  other  reasonable  cause,  be  brought  before  a 
J.  P.  within  such  twelve  hours,  then  the  person  so  apprehended 
shall  be  discharged,  but  may  nevertheless  be  proceeded  against  for 
his  offence  by  summons  or  warranty  according  to  the  provisions 
hereinafter  mentioned,  as  if  no  such  apprehension  had  t^tken  place. 

By  sect.  34,  for  the  purposes  of  this  act,  the  day  time  shall  be 
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deemed  io  commence  at  the  begmning  of  the  last  hour  before 
sunrise,  and  to  conclude  at  the  expiration  of  the  first  hour  after 
sunset. 

By  sect.  35,  the  aforesaid  provisions  against  trespassers  and  per- 
sons found  on  any  land,  shall  not  extend  to  any  person  huntiug  or 
coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being  in 
fresh  pursuit  of  any  deer,  hare,  or  fox,  idready  started  upon  any 
other  land,  nor  to  any  person  band  fide  claiming  and  exercising  any 
right  or  reputed  right  of  free  warren  or  free  chase,  nor  to  any 
gamekeeper  lawfully  appointed  within  the  limits  of  any  free  warren, 
or  free  chase,  nor  to  any  lord  or  toy  steward  of  the  crown  of  any 
manor,  lordship,  or  royalty,  or  reputed  manor,  &c.,  nor  to  any  same- 
keeper  lawfully  appointed  by  such  lord  or  steward  within  the  Umits 
of  such  manor,  &c*.  or  reputed  manor,  &c. 

By  sect.  86,  when  any  person  shall  be  found  by  day  or  night 
upon  any  land,  or  in  any  of  his  Majesty's  forests,  parks,  chases,  or 
warrens,  in  search  or  pursuit  of  game,  and  shall  then  and  there 
have  in  his  possession  any  game  which  shall  appear  to  have  been 
recently  killed,  it  shall  be  lawful  for  any  person  having  the  right  of 
killing  the  game  upon  such  land  by  virtue  of  any  reservation  or 
otherwise,  as  before  mentioned,  or  for  the  occupier  of  such  land, 
(whether  there  shall  or  shall  not  be  any  such  right,  reservation,  or 
otherwise,)  or  for  any  gamekeeper  or  servant  of  either  of  them,  or 
for  any  officer  as  aforesaid  of  such  forest,  &c.,  or  for  any  person 
acting  by  the  order  and  in  aid  of  any  of  the  said  several  persons,  to 
demand  from  the  person  so  found  such  game  in  his  possession,  and 
in  case  such  person  shall  not  immediately  deliver  up  such  game,  to 
seize  and  take  the  same  from  him,  for  the  use  of  the  person  enti- 
tled to  the  game  upon  such  land,  forest,  park,  chase,  or  warren. 
For  the  best  manner  of  pleading  a  justification  for  an  act  done 
under  the  authority  of  this  section,  see  Wisdom  v.  Hadson^  3  Tyrw. 
811. 

By  sect.  46,  nothing  in  this  act  shall  prevent  any  person  from 
proceeding,  by  way  of  civil  action,  to  recover  damages  in  respect 
of  any  trespass  upon  his  land,  whether  committed  in  pursuit  of 
game  or  otherwise,  save  and  except  that  where  an^  proceedings 
shall  have  been  instituted  under  the  provisions  of  this  act,  against 
any  person  for  or  in  respect  of  any  trespass,  no  action  at  law  shall 
be  maintainable  for  the  same  trespass  by  any  person  at  whose 
instance  or  with  whose  concurrence  or  assent  such  proceedings 
shall  have  been  instituted,  but  that  such  proceedings  shall,  in  such 
case,  be  a  bar  to  any  such  action,  and  may  be  riven  in  evidence 
under  the  general  issue.  (See  new  Rule  as  to  plea  '^  by  statute,^ 
ante^  p.  295 

By  sect.  47,  for  the  protection  of  persons  acting  in  the  execu- 
tion of  this  act,  it  is  enacted,  that  all  actions  and  prosecutions  to 
be  commenced  against  any  person  for  any  thing  done  in  pursuance 
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of  this  act,  shall  be  laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  shall  be  comm^ioed  within  six  calendar  months 
after  the  fact  committed,  and  not  otherwise;  and  notice  in 
writing  of  such  action,  and  of  the  cause  thereof,  shall  be  given  to 
the  defendant  one  calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  the  defendant  may  plead  the  general  issue, 
and  rive  this  act  and  the  special  matter  in  evidence ;  and  no  plain- 
tiff wall  recover  in  such  action,  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sum 
of  money  shall  have  been  paid  into  court  after  such  action  brought^ 
by  or  on  bdalf  of  the  def^danU 

A  person  acting  as  a  gamekeeper  by  virtue  of  a  deputation, 
granted  under  stat.  48  Oeo.  III.  c.  d3,  is  not  entitled  (m)  to  a 
month^s  notice  of  action  under  this  section,  for  ^  no  one  is  a  game- 
keeper under  the  late  act,  unless  he  be  registered  with  the  clerk 
of  me  peace  under  it ;  the  defendant  is  excluded,  therefore,  from 
the  privileges  conferred  by  the  act,  by  the  express  language  of 
sect.  16  (ji),  the  deputation  being  not  only  given,  but  registered, 
under  the  old  law. 

The  foregoing  act  does  not  extend  to  Scotland  or  Irebmd.  As 
to  Scothmc^  see  2  &  S  Will.  IV .  c.  68.  For  offences  relating  to 
the  game,  which  are  the  subject  of  indictment,  or  other  penal 
enactment,  see  stat.  9  Geo.  IV.  c.  69,  for  the  more  effectual  pre- 
vention of  persons  going  armed  by  night  for  the  destruction  of 
game. 


II.  Of  the  Appointment  and  Authority  of  Gamekeepers  under 

the  New  Act. 

By  stat.  1  &  2  Will.  IV.  c.  32,  s.  13,  any  lord  of  a  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  any  steward  of  the 
crown  of  any  manor,  lordship,  or  royalty  appertaining  to  his  Ma- 
jesty, may,  by  writing  under  hand  and  seal,  or  in  case  of  a  body 
corporate,  then  under  the  seal  of  such  body  corporate,  appoint  one 
or  more  persons  as  gamekeepers,  to  preserve  or  kill  we  game 
within  the  limits  of  such  manor,  &c.  or  reputed  manor,  &c.,  for 
the  use  of  such  lord  or  steward  thereof,  and  may  authorize  such 
gamekeeper,  within  the  same  limits,  to  seize  and  take  for  the  use 
of  such  lord  or  steward,  all  such  dc^  nets,  and  other  engines  and 
instruments  for  the  killing  or  takmg  of  game  as  shall  be  used 
within  the  said  limits  by  any  person  not  authorized  to  kill  game  for 
want  of  a  game  certificate.    By  sect.  14,  any  lord  of  a  manor,  &c. 

(m)  Per  Tmdal,  C.  J.,  in  Bush  y.      E.  654,  S.  P. 
Greei^t  4  Bingh.  N.  C.  41 ;  5  Scott,  289 ;  (n)  See  p.  903,  where  this  Bection  is 

recognixed  in  lAditer  t.  Borrow,  9  A.  &      let  onl. 
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or  reputed  manor,  &c.,  or  any  steward  of  the  crown  of  any  manor, 
&c.  appertaining  to  his  Majesty,  may  appoint  and  depute  any 
person,  whether  acting  as  a  eamekeeper  to  any  other  person  or  not, 
or  whether  retained  and  paid  for  as  the  male  servant  of  any  other 
person  or  not,  to  be  a  jKamekeeper  for  any  such  manor,  &c.  or 
reputed  manor,  &c.,  or  U)r  such  district  of  such  manor,  &c.,  as 
such  lord  or  steward  of  the  crown  shall  think  fit,  and  may  autho- 
rize such  person,  as  gamekeeper,  to  kill  game  within  the  same  for 
his  own  use,  or  for  the  use  of  any  otner  person  who  may  be 
specified  in  such  deputation,  and  also  may  give  to  such  person  all 
such  power  and  authorities  as  may,  by  virtue  of  this  act,  be  given 
to  any  gamekeeper  of  a  manor;  and  no  person  so  appointed  same- 
keeper,  and  empowered  to  Idll  game  for  his  own  use,  or  for  the  use 
of  any  other  person  so  specified  as  aforesaid,  and  not  killing  any 

re  for  the  use  of  the  lord  or  steward  of  the  crown  of  the  manor, 
or  reputed  manor.  Sec,  for  which  such  deputation  shidl  be 
given,  shall  be  deemed  to  be  or  shall  be  entered  or  paid  for  as  the 
gamekeeper  or  male  servant  of  the  .lord  or  steward  making  such 
aeputation.  By  sect.  6,  it  is  provided,  that  no  game  certificate, 
on. which  a  less  duty  than  <f  3  13^.  6d.  is  chargeable,  under  the 
act  relating  to  game  certificates,  shall  authorize  any  gamekeeper 
to  kill  or  take  any  game,  or  to  use  any  dog,  gun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  kimng  or  taking  game, 
except  within  the  limits  included  in  his  appointment  as  game- 
keeper. 

Sect.  16  contains  regulations  as  to  the  appointment  of  game^ 
keepers  by  landowners  of  a  certain  value  in  wlues. 

By  sect.  16,  no  appointment  or  deputation  of  any  person  as  a 
^;amekeeper  bjr  virtue  of  this  act  shall  be  valid,  unless,  and  until, 
it  shall  be  registered  with  the  clerk  of  the  peace  for  the  county, 
riding,  division,  liberty,  firanchise,  city,  or  town,  wherein  the  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  the  lands,  shall  be 
situate,  for  or  in  respect  of  which  such  person  shall  have  been 
appointed  gamekeeper ;  and  in  case  the  appointment  of  any  person 
as  gamekeeper  shall  expire  or  be  revoked,  by  dismissal  or  other- 
wise, all  powers  and  authorities  given  to  him  by  virtue  of  this  act 
shall  immediately  cease. 

Sect.  17  authorizes  persons  who  have  obtained  an  annual  game 
certificate,  to  sell  game  to  any  person  licensed  to  deal  in  game. 
Provided,  that  no  game  certificate  on  which  a  less  duty  than 
£3  ISs.  6d.  is  chargeable  under  the  acts  relating  to  game  certifi- 
cates shall  authorize  any  gamekeeper  to  sell  any  game,  except  on 
the  account  and  with  the  written  authority  of  the  master,  whose 
gamekeeper  he  is ;  but  that  any  such  gamekeeper  selling  any  game 
not  on  tne  account  and  with  the  written  authority  of  such  master, 
may  be  proceeded  against  under  this  act,  in  the  same  manner  as  if 
he  nad  no  game  certificate. 
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III.  Of  the  Destruction  of  the  Game  at  improper  Seasons  of 

the  Year. 

By  stat.  1  &  2  Will.  IV.  c.  32,  s.  3,  persons  killing  or  taking 
any  game,  or  using  any  doe,  gun,  net,  or  other  engine  or  instru- 
ment for  the  purpose  of  k^ing  or  taking  any  game,  on  a  Sunday 
or  Christmas-oa^,  on  conviction  before  two  J.  P.  shall  forfeit  a 
sum  not  exceedmg  <f  5,  with  costs ;  and  persons  killing  or  taking 
any  partridge  between  the  1st  of  Feb.  and  the  1st  of  Sept.,  or  any 
pheasant  between  the  1st  of  Feb.  and  the  Ist  of  Oct.,  or  any  black 
game,  (except  in  the  county  of  Somerset  or  Devon,  or  in  the  New 
Forest,)  between  the  10th  of  Dec.  and  the  20th  of  Aug.  in  the 
succeeding  year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the 
New  Forest,  between  the  10th  of  Dec.  and  the  1st  of  Sept. ;  or 
any  grouse,  commonly  called  red  game,  between  the  10th  of  Dec. 
and  the  12th  of  Aug. ;  or  any  bustard,  between  the  Ist  of  March 
and  the  Ist  of  Sept.,  shall,  on  conviction  before  two  J.  P.,  forfeit, 
for  every  head  of  game  so  killed  or  taken,  a  sum  not  exceeding  <f  1, 
with  costs ;  and  persons,  with  intent  to  destroy  or  injure  any  game, 
putting  poison  or  poisonous  ingredients  on  the  ground,  whether 
opened  or  enclosed,  where  game  usually  resort,  or  in  any  highway, 
shall,  on  conviction  before  two  J.  P.,  forfeit  a  sum  not  exceeding 
<f  10,  with  costs.  By  sect.  4,  the  possession  of  birds  of  game  is 
made  illegal  after  ten  days  in  licensed  dealers,  and  forty  days  in 
other  persons,  from  the  expiration  of  the  season  limited  by  the 
foregomg  section. 


IV.  Of  the  Duties  made  payable  in  respect  of  Game  Certificates. 

Bt  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  5,  the  existing  laws 
respecting  game  certificates  are  to  remain  unaltered. 

By  stat.  48  Geo.  III.  c.  55y  entitled  (inter  alia)  An  Act  for  re- 
pealing the  Duties  on  Game  Certificates,  and  granting  new  Duties  to 
be  placed  under  the  Management  of  the  Commissioners  of  Taxes, 
"  Every  person  using  any  dog,  gun,  net,  or  other  engine,  for  the 

I)urpose  of  taking  or  killing  game,  or  any  woodcock,  snipe,  quail,  or 
anorail,  or  any  conies  in  G.  B.,  if  such  person  be  a  servant  to  a 
person  charged  in  respect  of  such  servant  bv  this  act,  and  shall  use 
any  dog,  &c.  for  any  of  the  before-mentioned  purposes,  upon  a 
manor  or  royalty  in  England,  Wales,  or  Berwick- on-Tweed,  or 
Scotland,  by  virtue  of  a  <feputation  or  appointment  duly  registered 
or  entered  as  gamekeeper,  is  charged  with  the  annual  sum  of 
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£\  Is,  (1),  and  if  not  a  servant  for  whom  the  duties  on  servants  shall 
be  charged,  the  annual  sum  of  ^3  3^.  (2) :  and  every  other  person 
using  any  dog,  &c.  for  any  of  the  purposes  before  mentioned,  is 
chargeable  with  the  annual  sum  of  £S  3«.  with  two  exceptions  only ; 
Ist,  the  taking  woodcocks  and  snipes,  with  nets  and  springes ;  and 
2nd,  the  taking  or  destroying  comes  in  warrens,  or  in  any  enclosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either  by  himself 
or  by  his  direction."  These  duties  are  to  be  paid  to  the  collector 
of  assessed  taxes  for  the  place  where  party  resides ;  and  the  col- 
lector is  authorized  to  give  a  receipt,  and  to  demand  Is.  of  the 
party  for  the  same,  over  and  above  the  duty,  as  a  compensation  for 
nis  trouble.  The  receipt  being  delivered  to  the  clerk  of  the  com- 
missioners of  the  district,  he  wifi  exchange  it  for  a  certificate,  gratis. 
Gamekeepers,  in  whose  behalf  a  receipt  and  certificate  have  been 
obtained  bv  their  masters,  are  not  required  to  obtain  a  certificate 
for  themselves ;  but  it  is  provided  that  the  certificate  shall  be  void 
upon  the  rev<Jcation  of  the  deputation,  but  the  same  may  be  re- 
newed, for  the  remainder  of  the  year,  in  behalf  of  the  new  game- 
keeper. The  same  statute  provides  that  unqualified  persons  shall 
not  be  protected  by  the  certificate;  and  that  the  protection  of 
gamekeepers^  certificates  shall  not  extend  beyond  the  limits  of  the 
manor  for  which  they  are  appointed.  The  following  persons  may 
demand  the  production  of  certificate,  and  permission  to  read  or 
take  a  copv  of  it,  912;.  the  assessor  or  collector  of  the  parish  where 
the  party  is  using  dog,  &c. ;  commissioners  of  assessed  taxes  for 
the  county,  riding,  division,  or  place  ;  lord,  lady,  or  gamekeeper  of 
the  manor ;  inspector  of  taxes  for  the  district ;  any  person  duly 
assessed  to  these  duties  for  killing  game ;  and  lastly,  the  owner, 
landlord,  lessee,  or  occupier  of  the  land.  If  certificate  is  not  pro- 
duced, then  the  party  who  has  made  the  demand,  may  require  the 
Erson  using  the  dog,  gun,  &c.,  under  a  penalty  of  <f  20,  to  declare 
)  christian  and  surname,  and  place  of  residence,  and  parish  or 
place  in  which  he  has  been  assessed ;  lastly,  persons  who  use  dogs, 
guns,  &c.  without  having  obtained  certificate,  are  to  pay  the  duty 
of  £S  Ss.  by  wav  of  surcharge,  and  a  penalty  of  <f  20.  It  is  not 
necessary,  that  me  demand  of  the  certificate  should  be  made  on  the 
land  (o)  on  which  the  party  was  sporting ;  but  if  not,  the  demand 
must  be  made  immediately,  and  so  as  in  some  degree  to  form  apart 
of  the  same  transaction.  Nor  is  it  necessary,  that  the  party  making 
the  demand  should  produce  any  certificate ;  and  if  the  other  party 

• 

(o)  Searih  t.  Oardmer^  6  C.  &  P.  40,  Tenterdm,  C.  J. 


(1)  Four  shillings  were  added  by  slat  52  Geo.  III.  c.  93. 

(2)  Ten  shillings  and  sixpence  added  to  this  and  the  following  sum  by 
Stat.  52  Geo.  111.  c.  93. 
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refuse  to  produce  (jp)  his  certificate,  he  does  so  at  the  risk  €t 
whether  the  party  demanding  it  is  a  gamekeqper,  or  other  person 
having  a  right  to  demand  it. 

By  Stat.  52  Geo.  III.  c.  93,  Sched.  (L.)  XIII.  the  penalties  are 
recoverable  before  any  two  or  more  commissioners  for  the  aflBurs  of 
taxes,  who  shall  give  judgment  for  the  penalty ;  or  for  such  part 
thereof  as  the  commissioners  shall  think  proper  to  mitigate,  not 
being  less  than  one  moiety.  By  stat.  54  Geo.  III.  c.  141,  (27  July, 
1814,)  the  duties  and  penalties  contained  in  the  sdiedule  of  the  52 
Geo.  III.  c.  93,  relating  to  persons  aiding  or  assisting  or  intending  to 
fud  or  assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock, 
snipe,  quaO,  landnul,  or  coney,  shall,  after  the  passing  of  this  act, 
severally  cease  and  determine ;  provided  that  the  act  of  aiding  and 
assisting  as  aforesaid,  and  in  the  said  act  mentioned,  shall  be  done 
in  the  company  or  presence  and  for  the  use  of  another  person  who 
shall  duly  nave  obtained  a  certificate  in  his  own  right,  according  to 
the  directions  of  the  said  act,  and  who  therein  shall,  by  virtue  of 
such  certificate,  then  and  there  use  his  own  dog,  gun,  net,  or  other 
engine,  for  the  taking  or  killing  of  such  game,  &c.,  and  who  shall 
not  wt  therein  by  yirtue  of  any  deputation  or  appointment. 

By  stat.  2  &  3  Vict.  c.  35,  s.  3,  all  game  certificates  are  to 
expire  on  the  5th  July  instead  of  the  5th  April ;  and  by  sect.  4, 
justices  of  the  peace  are  authorized  to  hold  special  sessions,  for  the 
purpose  of  granting  licenses  to  deal  in  game,  at  any  time  after 
July  in  every  year,  as  well  as  in  July,  as  enacted  by  stat.  1  &  2  Vict. 
c.  32,  s.  18,  and  under  similar  regulations  as  to  notice,  &c.,  and 
the  licenses  are  to  continue  till  the  Ist  July  next  following. 

(jEi)  Searth  y.  Gardiner,  5  C.  &  P.  40,  TeiUerdent  C  J. 
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CHAPTER    XXIV. 

IMPRISONMENT. 

I.  Of  ihe  Nature  of  the  Action  for  false  Imprisonment^  and  in 
what  Cases  it  may  be  maintained,  p*  907. 

II.  Statutes  relating  to  the  Action  for  false  Imprisonment,  21 
*  Jac.  I.  c.  12,;>.913;  24»  Geo.  II  c.  M^p.  914. 

III.  Of  the  Pleadings,  p.  920. 


I.  Of  the  Nature  of  the  Action  for  false  Imprisonment^  and  in  what 

Cases  it  may  he  maintained. 

False  imprisonment  is  a  restraint  on  the  liberty  of  the  person 
without  lawnil  cause  ;  either  by  confinement  in  prison,  stocks, 
house,  &c.,  or  even  by  forcibly  detaining  the  party  in  the  streets, 
against  his  will  (a).  For  this  injury  an  action  of  trespass  vi  et 
armis  lies,  usually  termed  an  action  for  false  imprisonment.  An 
unlawful  detention  is  a  new  caption,  and  may  be  declared  on  as 
such  (b).  An  arrest  on  mesne  process,  whicn  is  not  returned,  is 
wrongful  (c),  and  false  imprisonment  will  lie  against  the  sheriff  (cQ ; 
so  if  an  officer  of  an  inferior  court  does  not  return  the  process 
directed  to  him,  he  is  a  trespasser  ab  initio,  and  false  imprisonment 
lies  against  him ;  for  he  is  as  sheriff  within  the  jurisdiction.  The 
sherin  must,  at  his  peril,  execute  the  writ  upon  the  person  really 
named  therein  (e) ;  and  if  he  mistakes  the  person,  he  is  liable  to  an 
action  for  false  impriscmment.  A.  B.  brought  false  imprisonment 
against  C.  (/),  who  justified  that  he  had  a  warrant  to  arrest  J.  S.f 
and  having  asked  A.  B.,  the  plaintiff,  what  his  name  was,  he  an- 
swered J.  S.,  whereupon  C.  arrested  A.  B.   Plaintiff  demurred,  and 


(a)  Per  Thorpe,  C.  J.,  22  Am.  fo.  104,  (e)  Per  Hankford,  J.,  11  Hen.  IV.  91, 

pi.  S5.  a.     See    also     Tkurbant    and    another, 

{h)  Cro.  Jac.  379.  Hardr.  .323,  per  Hale,  C.  B. 

[c)  2  Rol.  Ab.  563,  pi.  9.  (/)  Moor,  457 ;  Hardr.  323,  S.  P. 

[d)  /J.pl.  18. 

VOL.  II.  Q 
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judgment  for  plaintiff,  because  C,  the  defendant,  ought,  at  his  peril, 
to  have  taken  notice  of  the  person  named  in  the  writ.  A  commission 
of  rebellion  issued  against  I.  G.  appeared  before  the  commissioners, 
and  affirmed  himself  to  be  the  person,  whereupon  they  apprehended 
him  by  virtue  of  their  commission.  Per  Hale^  C.  B.  (^),  "  If  a 
wrong  man  be  taken,  though  he  affirm  himself  to  be  the  person 
against  whom  the  conmiission  is  awarded,  yet  the  commissioners 
bavins  no  warrant  to  take  him  by  the  commission,  his  affirming 
himself  to  be  the  person  will  be  no  excuse  in  false  imprisonment,  as 
has  been  held  on  the  execution  of  a  capias.""  A  sheriff^s  officer  (h) 
having  received  a  warrant  to  arrest  A.,  whose  person  he  had  never 
seen,  went  to  her  house,  where  he  found  her  and  the  plaintiff  together. 
Addressing  himself  to  the  plaintiff,  he  said,  '*  I  have  a  writ  against 

ou  ;^  upon  which  A.  desired  the  plaintiff  to  go  with  the  officer. 

he  officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night ;  but  the  next  morning,  having  discovered  his 
mistake,  he  released  her.  Kenyan^  C.  J.,  admitted  the  law  to  be 
as  stated  in  the  preceding  case ;  but  considering  this  as  a  trick  on 
the  officer,  directed  the  jury  to  give  the  plaintiff  nominal  damages 
only,  which  they  did  accordingly.  But  if  a  person  whose  real  name 
is  W.  is  asked,  before  process  issues  against  him,  whether  his  name 
is  not  John,  and  he  says  it  is,  he  cannot  maintain  trespass  for  impri- 
sonment under  process  acainst  him  by  the  wrong  name(i)«  If  a 
magistrate'*s  warrant  is  £own  by  the  constable  (A),  who  has  the 
execution  of  it,  to  the  person  charged  with  an  offence,  and  he  there- 
upon voluntarily^  and  without  any^  even  the  slightest^  compulsion, 
attends  the  constable  to  the  magistrate,  who  after  examination  dis- 
misses him,  it  seems  that  this  will  not  constitute  an  arrest,  so  as  to 
enable  the  party  to  maintain  trespass  for  an  assault  and  false  impri- 
sonment (Ij-  So  where  a  sherin  s  officer,  to  whom  a  warrant  upon 
a  writ  against  A.  was  delivered,  sent  a  message  to  A.  and  asked 
him  to  fix  a  time  to  call  and  give  bail ;  and  A.  accordingly  fixed  a 
time,  attended,  and  gave  bail ;  it  was  holden  (^),  that  this  was  not 
either  an  actual  or  constructive  arrest.  The  sheriff's  officer  did  not 
take  a  warrant  with  him,  nor  did  he  tell  A.  that  he  came  to  arrest 
him,  but  merely  gave  notice  of  the  writ,  and  asked  him  to  fix  a 
time  for  giving  bail. 

An  action  for  false  imprisonment  was  brought  by  a  native  and 

(jf)  Hardr.  323,  upon  motion  for  an  ^.  Hantoodf  3  Campb.  108. 

attachment  against  6.  which  was  granted.  (k)  AmnnmUk  t.  Le  Menaritr^  2  Bos. 

(A)  OxUy  ▼.  Flower^  B.  R.  Middx.  &  Pul.  N.  R.  211.    See  also  Bieim  r. 

Sittings,  Dec.  4,  1800,  MSS^     See  Mor-  Burridget    3    Campb.    139 ;    Pttert   v. 

ffofu  ▼.  Bridget,  1 B.  &  A.  647,  and  Brtm-  Stanwag,  6  C.  &  P.  737  ;  Wood  t.  Lane, 

ekillr.  Roberteon,  9  A.  &  E.  840.  6  C.  &  P.  774. 

(0  Per  Ld.  Bllenborougk,  C.  J.,  Price  (I)  Berry  t.  Adameom,  6  B.  &  C.  528. 


(1)  Words  mere-y  will  not  make  an  arrest.    Genner  v.  Sparks,  Salk.  79. 
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inhabitant  of  Minorca  (m),  (then  part  of  the  dominions  of  the 
crown  of  Great  Britain,)  against  the  governor  of  the  island,  for 
imprisoning  the  plaintiff  at  Minorca,  and  causing  him  to  be  carried 
thence  to  Garthagena,  in  Spain.  The  plaintiff  laid  the  venue  in 
Lmidon,  stating  the  injuiy  to  have  been  committed  at  Minorca,  to 
wit|  at  London^  &c.  The  defendant  justified,  on  the  ground  that 
the  plaintiff  had  endeavoured  to  create  a  mutiny  among  the  in- 
habitants of  Minorca,  whereupon  the  defendant,  as  governor,  was 
obliged  to  seize  the  plaintiff,  and  imprison  him,  &c.  The  plaintiff 
rephed  de  injurid  sud  proprid.  After  verdict  for  plaintiff,  with 
^3000  damaiges,  a  bill  of  exception  was  tendered,  ana  error  having 
been  assigned  thereon,  it  was  contended,  among  other  things, 
1st,  That  the  plaintiff,  being  a  Minorquin,  was  incapacitated  from 
bringing  an  action  in  the  king's  courts  in  England;  but  it  was 
holden,  that  a  subject  bom  in  Minorca  was  as  much  entitled  to 
appeal  to  the  king's  courts  as  a  subject  bom  in  Great  Britain ;  and 
that  the  objection  of  its  not  being  stated  on  the  record,  that  the 
plaintiff  was  bom  since  the  treaty  of  Utrecht,  did  not  make  any 
difference.  2ndly,  It  was  objected,  that  the  injury  having  been 
done  at  Minorca,  out  of  the  realm,  could  not  be  tried  in  the  king's 
courts  in  England ;  but  it  was  holden,  that  an  action  for  false  im- 
prisonment being  a  transitory  action,  it  was  competent  to  the 
plaintiff  to  lay  it  in  any  county  of  England,  although  the  matter 
arose  beyond  the  seas  (2).  If  a  person  causes  another  to  be  im- 
pressed, he  does  it  at  his  own  peril,  and  is  liable  in  damages,  if 
that  person  can  show  that  he  was  not  subject  to  the  impress  service. 
The  defendant  went  to  the  place  of  rendezvous  (n)  for  the  impress 
service,  near  the  Tower,  and  gave  information  that  there  was  a 
jotmft  man  (meaning  the  plaintiff)  at  a  house  she  described,  who 
was  liable  to  be  impressed,  and  who  was  a  fit  person  to  serve,  his 
Majesty.  In  consequence  of  this,  the  plaintiff  was  seized  b]^  the 
press-sang,  and  carried  on  board  the  tender,  where  he  was  detained, 
until  it  was  discovered  that  he  had  never  been  in  a  ship  before, 
except  once,  when  he  had  been  in  like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been  brought, 
it  was  objected,  that  the  form  of  action  should  have  been  an  action 
on  the  case,  and  not  an  action  of  trespass ;  but  Lord  Ellenbarou^h^ 
C.  tT.,  was  of  a  different  opinion,  observing,  that  this  was  not  like 
a  malicious  prosecution,  where  a  party  gets  a  valid  warrant  or  writ, 
and  gives  it  to  an  officer  to  be  executed.  There  was  clearlv  a 
trespass  here  in  seizing  the  plaintifl^  and  the  defendant  therefore 

(lit)  Moityn  T.  Fabrigat,  in  error,  M.        '  («)  FUwtier  t.  BoyUt  1  Campb.  l87, 
T.  15  Geo.  III.  B.  R.  Cowp.  161  (2).  Ld.  MUmbortmgh,  C.  J. 

- 

(2)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found  re- 
ported at  ereat  length  in  the  eleventh  volume  of  the  State  Trials,  p.  162, 
edited  by  Mr.  Hargp^ve. 

q2 
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was  a  trespasser  in  procuring  it  to  be  done.  An  action  will  not  lie 
at  common  law  for  false  imprisonment  (o),  where  the  imprisonment 
was  merely  in  consequence  of  taking  a  ship  €u  prizes  althou^  the 
ship  has  been  acquitted.  Trespass  for  false  imprisonment  will  lie 
against  overseers  of  the  poor  for  imprisoning  a  man  under  a  justice's 
warrant  (p),  until  he  should  pay  a  sum  of  money  for  the  main- 
tenance of  a  child  which  should  be  bom  of  a  woman  then  pregnant 
by  plaintiff,  but  who  had  not  as  yet  beei^  delivered.  Trespass  will 
lie  (q)  against  an  attorney  and  client  for  suing  out  an  illegal  ca.  ta. 
and  causing  a  party  to  be  arrested.  So  where  A.  employed  B.,  an 
attorney,  to  enforce  payment  of  a  debt ;  B.  directed  his  agent  to 
sue  out  a  jnsticies  in  the  county  court.  Before  the  return  of  the 
justicies  the  debtor  paid  debt  and  costs  to  B.  B.'s  agent,  not 
knowing  of  such  payment,  afterwards  entered  up  judgment  in  the 
county  court,  although  the  defendant  had  not  appeared,  and  sued 
out  execution:  it  was  holden(r),  that  A.  and  B.  were  liable  as 
trespassers;  for  A.  was  answerable  for  the  act  of  B.,  his  attorney, 
and  B.  and  his  agent  were  to  be  considered  as  one  person.  And 
where  an  arrest  is  made  under  process  which  is  afterwards  set  aside 
for  irregularity,  the  attomev  in  the  suit  is  liable  in  trespass,  as 
well  as  the  plaintiff  («).  If  A.,  having  been  robbed  (t)j  suspect  B. 
to  be  guilty  of  the  robbery,  and  take  B.,  and  deliver  him  into  the 
charge  of  a  constable  present,  B.  (if  innocent)  may  maintain 
trespass  and  false  imprisonment  against  A.  If  a  prisoner  in  execu- 
tion escape  by  the  voluntary  permission  of  the  gaoler,  and  the 
gaoler  retake  him,  he  is  liable  to  an  action  for  false  imprison- 
ment (t<).  But  an  officer  who  has  arrested  a  prisoner  on  mesne 
process^  and  voluntarily  permitted  him  to  escape,  may  retake  him 
oefare  the  return  of  the  writ,  without  being  hable  to  such  action. 
Trespass  for  false  imprisonment  will  lie  for  a  detention  under  a 
lawful  process,  if  it  be  executed  at  an  unlawful  time,  as  on  a 
Simday  (x) ;  for  by  stat.  29  Car.  II.  c.  7,  s.  6,  it  is  provided,  ^^  That 
no  person  upon  the  Lord'^s  day  shall  serve  or  execute  any  writ, 
process,  warrant,  order,  judgment,  or  decree,  (except  in  case  of 
treason,  felony,  or  breach  of  the  peace)  (3) ;  the  service  of  such 

(o)  Le  CoMx  V.  Edent  Doug.  594.  &  C.  38. 

{p)  Wennutn  t.  FUketf  M.  2  Geo.  II.,  (t)  Codringtim  t.  IMnfd,  8  A.  fc  E. 

B.  R.  MSS.,  cited  in  R,  y.  Bangkuntf  449. 

H.  5  Geo.  n.  B.  R.,  Sefs.  C«.  vol.  1,  p.  (f\  Sionehtntie  y.  ElUoit,  6T.  R.  S15. 

149.  («)  Atkinttm  y.  Maitutm,  2  T.  R.  172. 

(q)  Barker  y.  Braham,  3  Wils.  368.  \x)  Wilson  y.    Ikteier,  Salk.    78 ;  5 

(r)  Bat€»  Y.  PUUng  and  another,  6  B.  Mod.  95,  8.  C. 

(3)  In  Taylor  v.  Freeman  and  another ^  Glouc.  Lent  Ass.  1757, 
MSS.,  it  appeared  that  the  defendants,  as  constables,  had  arrested  the 
plaintiff  upon  a  Sunday,  by  virtue  of  a  warrant  from  a  justice  of  the 
peace,  for  getting  a  bastard  cnild.  An  action  for  false  imprisonment  having 
been  brought,  ildfam^,  Baron,  held,  that  plaintiff  was  entitled  to  recover. 
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writ,  &c.  shall  he  void,  and  the  person  servinjo;  or  executing  the 
same  shall  be  as  liable  to  the  suit  of  the  party  grieved,  and  to  answer 
damages  to  him  for  doing  thereof,  as  if  he  had  done  the  same 
without  any  writ,  process,  Sec.*"  This  statute  forbids  serving  ori- 
ginal procesB  only  on  a  Simday.  Where,  therefore,  there  has  been 
an  escape  aeainst  the  will  of  bailiff,  he  may  retake  on  a  Simday. 
Secus,  if  vduntary.     2  Gtmdiy,  14  MSS.    Trespass  for  false  im- 

Erisonment  may  be  maintained  against  the  sheriff  for  an  arrest  made 
y  his  bailiff  after  the  return  day  of  the  writ  (y). 

When  a  court  has  jurisdiction  of  the  cause  (z)^  and  proceeds 
inverse  ardirie,  or  erroneously,  an  action  does  not  lie  against  the 
party  who  sues,  or  the  officer  or  minister  of  the  court  who  executes 
the  precept  or  process  of  the  court ;  but  when  the  court  has  not 
jurisdiction  of  tne  cause,  the  whole  proceeding  being  coram  non 
judice,  an  action  will  lie  against  them,  without  any  regard  to  the 
precept  or  process  (4).  Hence,  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshalsea  (a)  for  the  purpose  of 
satisfying  a  judgment  obtained  against  the  principal  in  a  cause,  of 
which  the  Marshalsea  Court  had  no  jurisdiction,  it  was  holden,  that 
an  action  for  false  imprisonment  would  lie  against  the  party  who 
sued,  the  marshal  who  directed  the  execution  of  the  process,  and 
the  officer  who  executed  the  same.  In  the  case  of  a  warrant, 
illegal  on  the  face  of  it,  for  an  excess  of  jurisdiction  in  the  magis- 
trate, trespass  is  maintainable  against  the  committing  magistrate, 
although  the  conviction  has  not  been  quashed  (b)  ;  but  where  the 
justice  has  competent  jurisdiction,  his  judgment  is  conclusive,  until 
reversed  or  quashed,  and  the  conviction  cannot  be  controverted 
in  evidence  (c).  A  conviction  stated  that  plaintiff,  having  been 
brought  before  a  magistrate  on  an  information  charging  him  with 
having  unlawfuUy  returned  without  a  certificate  to  a  parish  from 
whence  he  had  been  removed,  and  that  upon  that  occasion  he  con- 
fessed himself  guilty ;  it  was  holden  (d)j  that  this  conviction  was 
good  upon  the  mce  of  it,  and  that  it  was  not  necessary  to  state  in  it 
exf^esAy  any  act  of  vagrancy,  it  being  for  the  party  convicted  to 
show  in  his  defence,  that  he  did  not  return  in  a  state  of  pauperism. 
A  magistrate  had  committed  the  plaintiff  for  re-examination  for  a 

(y)  Parrot  v.  Mun^ord,  2  Esp.  N.  P.  (b)  Groome  r.  Forruter,  5  M.  &  S. 

C.  585,  Prior,  C.  J.  314. 

{x)  Second  resolution,  IfoTfAoiifM  case,  (c)  Strickland  y.  Ward,  7  T.  R.  633, 

10  Rep.  76,  a.  n. ;  Faweett  t.  Fowlit,  7  6.  &  C.  394.. 

(a)  Mar9kal$ea  case,  10  Rep.  68,  b.  (d)  Maim  v.  Dotwrt,  3  B.  &  A.  103. 


(4)  This  principle  has  been  recognized  in  several  cases.  See  Nichols 
v.  Walker,  Cro.  Car.  395 ;  Hill  v.  Baieman,  Str.  711;  Shergold  v. 
Holloway,  Str.  1002.  Sessions  Cases,  vol.  2,  p.  100,  S.  C. ;  Perkin  v. 
Proctor,  2  Wils.  384,  and  since  in  Brown  v.  Compton,  8  T.  R.  424. 
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period  of  fourteen  days.  The  jury  found  that  the  commitment 
was  bond  ficky  and  without  any  improper  motive,  but  that  the  time 
for  which  the  commitment  was  nuide  was  unreasonable.  In  such 
case  trespass  (e)  is  the  proper  remedy,  and  not  case ;  for  the  better 
opinion  is,  that  such  commitment  is  wholly  void.  A  magistrate, 
who  commits  a  party  in  a  case  where  he  has  not  any  jurisdicticoi, 
is  liable  to  an  action  of  trespass ;  but  if  the  charge  be  of  an  offisnce 
over  which,  if  the  offence  charged  be  true  in  fact,  the  magistrate 
has  jurisdiction,  the  magistrate's  jurisdiction  cannot  be  made  to 
depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon  the  evi- 
dence being  sufficient  or  insufficient  to  establish  the  corpus  delicti 
brought  under  investigation  (f).  If  a  justice  of  the  peace  make  a 
warrant  to  a  constable  to  bnng  A.  B.  before  him,  for  a  matter  of 
which  he  has  a  general  cognizance,  though  the  J.  P.  had  no  foun- 
dation in  fact  for  granting  such  a  warrant,  or  though  the  warrant 
itself  be  defective  in  point  of  form,  yet  the  constable  may  justify 
under  it ;  but  if  the  J.  P.  make  a  warrant  to  take  up  A.  B.  to 
answer  in  a  plea  of  debt,  a  constable  cannot  justify  under  such  a 
warrant,  because  the  justice  has  not  any  jurisdiction  of  debts  (^). 
Where  a  magistrate  has  a  general  jurisdiction  over  the  subject 
matter,  and  a  party  comes  before  him  and  prefers  a  complaint,  upon 
which  the  magistrate  makes  a  mistake  in  thinking  it  a  case  within 
his  authority,  and  grants  a  warrant  which  is  not  justifiable  in  point 
of  law,  the  party  complaining  is  not  liable  as  a  trespasser,  but  the 
only  remedy  against  him  is  by  an  action  upon  the  case,  if  he  has 
acted  maliciously.  The  magistrate  acting  without  any  jurisdiction 
at  all  is  liable  as  a  trespasser  in  many  cases ;  but  this  liability  does 
not  extend  to  the  constable,  who  acts  under  a  warrant,  and  the 
statute  24  Geo.  II.  cap.  44,  was  passed  with  the  object  of  protect- 
ing such  officers  (/i). 

Where  a  statutory  protection  is  given  to  persons  having  acted  in 
pursuance  of  the  statute,  a  party  is  not  entitled  to  the  protection 
merely  because  he  believed,  bondjidey  that  he  was  so  acting;  there 
must  be  reasonable  around  for  the  belief.  If  the  party  acted  under 
a  reasonable,  though  mistaken  persuasion,  from  appearances,  that 
the  facts  were  such  as  made  his  proceedii^  justifiable  by  the 
statute,  he  is  entitled  to  protection,  though  the  real  facts  were 
such  that  the  statute  clearly  affords  no  justification  (t). 

Trespass  vi  et  armis  will  not  lie  against  commissioners  of  bauk- 
rupt  (A),  for  a  commitment  by  them  for  not  fully  answering  to  their 
satisfaction  lawful  questions  proposed  by  them  to  a  party  whom 


i: 


[e)  DaifU  y.  Capper,  10  B.  &  C.  38.  (t)  Cemn  t.  Clipperion,  10  A.    &  E. 

[/)  Cave  T.  Mountain,  1  Man.  &  Gr.  582,  and  see  Cook  y.  Leonard,  6  B.  &  C. 

257.  351 ;  Beechey  y.  Sidee,  9  B.  &  C.  806 ; 

(g)  Shergold  y.  Holhway,  Str.  1002.  Reed  y.   Cowmeadow,  6  A.  St  B.  661 ; 

(A)  Per  Lord  Abinger,  C.  B.,  in  Weet  Wedge  y.  Berkeley,  6  A.  &  E.  663. 
Y.  Smallwood,  3  M.  &  W.  420.  (k)  DoeweU  y.  Impeg,  1  B.  &  C.  163. 
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they  have  authority  to  examine,  and  upon  a  subject  into  which 
they  have  authority  to  inquire.  But  the  commissioners  have  not 
authority  to  commit  (Q  a  person  brought  before  them  to  be 
examined  for  giving  an  unsatisfactory  answer  to  an  immaterial 
question.  A  witness  sununoned  by  commissioners  of  bankrupt 
under  the  6  Geo.  IV.  c.  16,  s.  88,  was  required  by  them  to 
read  certain  entries  in  a  ledger,  and  on  his  refusal  to  do  so  was 
conunitted  by  them  for  renising  to  answer  a  (question.  It  was 
holden(m),  that  the  commitment  was  illegal,  masmuch  as  the 
request  to  read  was  neither  in  form  nor  in  substance  a  question. 
By  Stat.  5  &  6  Will.  IV.  c.  29,  s.  25,  Court  of  Reriew  and  subdi- 
vision courts  are  declared  to  have  been  courts  of  record  from  the 
passing  of  1  &  2  Will.  IV.  c.  56,  but  no  single  judge  or  commis- 
sioiier  is  authorized,  to  impose  a  fine  or  commit  for  a  cont-empt, 
but  every  contempt  of  single  jud^  or  commissioner  is  cognizable 
by  Court  of  Review.  An  action  for  taiae  imprisonment  wiU  he  (n) 
against  a  superior  officer,  where  the  imprisonment  at  first  was 
legal,  but  was  afterwards  aggravated  with  many  circumstances  of 
cruelty,  and  continued  beyond  ordinary  bounds.  So  where  a 
captam  of  a  man-of-war  imprisoned  a  person  three  days  for  a  sup- 
posed breach  of  duty,  without  hearing  him,  and  then  released  (o) 
him  without  bringing  him  to  a  court-martial. 


II.  Statutes  relating  to  the  Action  for  False  Imprisonment^  21 
Jac.  I.  c.  12,  p.  913 ;  24  Geo.  11.  c.  isif,  p.  914. 

Stat.  21  Jac.  I.  c.  12. — By  this  stat.  sect.  5,  "  if  any  action,  bill, 

Slaint,  or  suit,  for  false  imprisonment,  shall  be  brought  against  any 
.  P.,  mayor,  or  bailiff  of  city,  or  town  corporate,  heaSborough, 
portreve,  constable,  tithing-man,  churchwarden,  or  overseer  of  the 
poor,  and  their  deputies,  or  any  other,  (who  in  their  aid,  or  by  their 
eonunandment,  shall  do  any  thing  concerning  their  office,)  concern- 
ing any  thing  by  them  done  by  virtue  of  their  office,  such  action, 
bill,  &c.  shall  be  laid  within  the  county  where  the  trespass  was  com- 
mitted.'*^ 2.  ^'  The  above-mentioned  persons  may  plead  the  general 
issue,  and  ffive  the  special  matter  in  evidence.  3.  ^'  If  upon  the 
trial,  the  {daintiff  shall  not  prove  that  the  trespass  was  committed 
within  the  county  wherein  the  action,  &c.  is  laid,  then  the  jury 
shall  find  the  defendant,  without  respect  to  the  plaintiff's  evidence, 
not  gvilty.^^  4.  '^  If  the  verdict  shall  pass  with  the  defendant,  or 
plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  defendant 
shall  have  double  costs."    N.  The  officer  or  person  acting  in  aid,  in 

(0  Exp.  Baxter,  7  B.  &  C.  6>3.  («)  Wall  v.  M'Namara,  1  T.  R.  536. 

(m)  Igaae  t.  Impey,  10  B.  &  C.  442.  (o)  Swinton  ▼.  Molloy,  I  T.  R.  537,  n. 
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order  to  entitle  himself  to  double  costs,  must  obtain  a  certificate 
from  the  judge,  that,  at  the  time  of  the  trespass,  he  was  a  mayor, 
constable,  &c.  and  in  the  execution  of  his  office,  or  that  he  was 
acting  in  aid  of  mayor,  constable,  8ec.  (p).  But  it  is  not  neces- 
sary that  this  certificate  should  be  granted  at  the  trial  (q).  The 
provisions  of  the  preceding  statute  haying  been  found  very  salu* 
tary,  they  were,  by  stat.  42  Geo.  III.  c.  85,  s.  6,  extended  to  all 
persons  holding  a  public  employment,  or  any  office,  station,  or 
capacity,  civil  or  military,  either  in  or  out  of  this  kingdom,  and 
who,  by  virtue  of  such  employment,  have  power  to  commit  per- 
sons to  safe  custody;  provided,  that  where  any  action  shall  be 
brought  against  such  persons  in  this  kingdom,  for  any  thing  done 
out  of  this  kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 
in  Westminster,  or  in  any  county  where  the  defendant  shall  reside. 
By  stat.  24  Oeo.  II.  c.  44,  s.  1,  '^  No  writ  shall  be  sued  out  against, 
nor  any  copy  of  any  process  at  the  suit  of  a  subject  shall  be  served 
on,  any  J.  P.  (5),  for  any  thing  by  him  done  in  the  execution  of 
his  office,  until  notice  in  writing  of  such  intended  writ  or  process 
shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent  for  the  party  who  intends  to  sue,  at 
least  one  calendar  month  (6)  before  the  suing  out  or  serving  the 
same,  in  which  notice  shall  be  clearly  and  explicitly  contained  the 
cause  of  action ;  on  the  back  of  which  notice  shall  be  indorsed  the 
name  of  such  attorney  or  agent,  with  the  place  of  his  abode  (7),  who 

(jf)  Anon.  2  Ventr.  45.  (jj)  Harper  t.  Cktrr,  7  T.  R.  449. 


(5)  A  Secretary  of  State*  is  not  a  justice  of  a  peace  within  this  statute, 
and,  therefore,  his  warrant,  if  bad,  will  not  justify  the  officer  who  executes 
it,  nor  is  it  necessary  to  demand  a  copy  of  Uie  warrant  before  the  bringing 
of  an  action.  So  a  king's  officer  is  not  within  the  statute,  which  means 
to  protect  those  officers  only,  who  are  bound  to  execute  warrants  directed 
to  them,  as  constables,  &c. 

(6)  In  computing  the  month,  the  day  of  giving  the  notice,  and  the  day 
of  suing  out  the  writ,  are  both  to  be  excluded.  Toung  ▼•  Higgon^  6  M. 
&  W.  49,  antCy  p.  207,  n. 

(7)  A  notice  written  by  the  attorney,  and  signed  by  him  thus :  *^  Given 
under  my  hand  at  Durham,"  was  holden  insufficient,  because  it  did  not 
expressly  state  that  Durham  was  the  place  of  attorney's  residence. 
Taylor  v.  Fenwick,  3  Doug.  178,  cited  by  Lawrence^  J.,  in  Lovelace 
V.  Curry  f  7  T.  R.  635.  But  a  notice,  indorsed  with  the  name  of  the 
plaintiff's  attorney,  with  the  addition  of  the  words  "  of  Birmingham,** 
nas  been  holden  sufficiently  descriptive  of  the  attorney's  place  of  resi- 
dence. Osbom  V.  Oaugh,  3  Bos.  &  Pul.  551.  So  it  is  sufficient  in 
indorsing  the  attorney's  name  to  put  the  initial  only  of  his  christian  name : 
as  where  the   indorsement  was  thus,  *'  D.  Shuter,"  with  the  place  of 


•  Eniick  ▼.  Cerringtonr  2  WUs.  290. 
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shall  be  entitled  to  the  fee  of  20«.  for  preparing  and  eervuig  such 
notice*^ 

Two  things  are  required  by  this  clause  before  an  action  can  be 
brought  agamst  a  magistrate^  one  that  the  plaintiff  shall  give  notice 
of  the  writ  or  process  which  he  intends  to  sue  out ;  the  other,  that 
such  notice  shall  also  contain  the  cause  of  action.  This  form,  pre- 
scribed by  the  statute,  must  be  religiously  adhered  to,  as  will  appear 
by  the  following  case : — 

Plaintiff  gave  defendant  notice,  which,  alter  reciting  the  cause  of 
complaint,  stated,  that  plaintiff  would  cause  an  action  to  be  com- 
menced aminst  defendant;  such  notice  was  hdden  insufficient 
because  it  did  not  mention  any  writ  or  process  (r).  It  is  not  neces- 
sary, however,  that  the  farm  of  action  should  be  stated  in  the 
notice  («) ;  but  the  plaintiff  having  riven  notice  of  one  form  of 
action  cannot  declare  in  another :  Plamtiff  gave  notice  of  an  action 
am  the  case  for  false  imprisonment,  and  afterwards  brought  an  action 
of  irespau  and  false  imprisonment.  Yates^  J.,  held  me  notice  in- 
sufficient, as  tending  to  mislead  the  J.  P.,  who  might  know  that  an 
action  on  the  case  was  improper,  and  such  whereon  the  plaintiff 
might  be  nonsuited,  and  neglect  to  tender  amends  (t).  But  where 
the  notice  given  was  of  an  action  against  a  magistrate  alone,  it  was 
holden  sufficient  (u)  to  warrant  proceedings  against  the  magistrate 
and  constable  jointly.  Where  the  subject  matter  is  within  the 
jurisdiction  of  the  magistrate,  and  he  intends  to  act  as  a  magistrate 
at  the  time,  however  mistaken  he  may  be,  he  is  still  within  Uie  pro- 
tection of  the  statute.  Hence,  where  one  magistrate  committed 
the  mother  of  a  bastard  to  custody  for  not  filiating,  it  was  holden 
that  such  magistrate  was  entitled  to  the  notice  prescribed  by  this 
statute,  before  an  action  for  false  imprisonment  was  brought  against 
him,  although  the  statute  18  Eliz.  c.  3^  s.  2,  only  gave  jurisdiction 
in  such  matter  to  two  justices  of  the  peace  (x).  So  where  a  magis- 
trate acts  upon  a  subject  matter  of  complaint  over  which  he  has 
authority,  but  which  arises  out  of  his  jurisdiction,  he  is  entitled  to 
notice  (y). 

By  sect.  2,  '^  Such  J.  P.  may,  at  any  time  within  one  calendar 
month  after  such  notice  given,  tender  amends  to  the  party  com- 
plaining, or  to  his  attorney,  and  in  case  the  same  is  not  accepted, 
may  plead  such  tender  in  bar  to  any  action  grounded  on  such  writ 
or  process,  together  with  the  plea  of  not  guilty,  and  any  other  plea. 


u 


Lovelace  ▼.  Cuny,  7  T.  R.  631.  («)  Jonee  r.  StnyMon  and  another,  1 

e)  StUfin  y.  De  Burgh,  2  Campb.  196.  Cr.  &  J.   174,  recogniziDg    Robeon   v. 

(0  Strickland  y.    Ward,  Winchester  Spearman  and  another,  3  B.  &  A.  493. 

Sum.  Am.  1767,  reported  in  a  aote  to  (x)  Welter  t.  Ibke,  9  Eaat,  364. 

Lovelace t.  Carry,  7  T.  R.  631.  (y)  Preetidger.  Woodman,  1 B. &C.  12. 


abode  in  words  at  length.    May  hew  v.  Locke,  2  Marsh.  R.  377 ;  7  Taunt. 
63,  S,  C. 
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with  leave  of  the  court ;  and  if  upon  issue  joined  the  jury  find  the 
amends  so  tendered  to  have  been  sufficient,  they  shall  give  a  verdict 
for  the  defendant ;  and  in  such  case,  or  in  case  the  plaintiff  become 
nonsuit,  or  discontinue  his  acti(m,  or  judgment  be  given  for  sudi 
defendant  upon  demurrer,  such  J.  P.  shaU  be  entitled  to  the  like 
.costs  as  if  he  had  pleaded  the  general  issue  only ;  and  if  the  jury 
find  that  no  amends  were  tendered,  or  that  the  same  were  not  suffi- 
cient, and  also  against  the  defendant  on  such  other  plea,  they  shall 
■give  a  verdict  for  the  plaintiff,  and  such  damages  as  they  think 
proper,  which  he  shall  recover,  together  with  his  costs."  And  by 
sect.  3,  ^'  No  such  plaintiff  shall  recover  any  verdict  against  such 
J.  P.  where  the  action  is  grounded  on  any  act  of  the  defendant,  as 
J.  P.,  unless  it  is  proved  upon  the  trial  iliat  such  notice  was  given ; 
•but  in  default  thereof,  such  J.  P.  shall  recover  a  verdict  and  costa.*^ 
And  by  sect.  4,  '^  In  case  such  J.  P.  neglect  to  tender  any  amends, 
or  have  tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  the  court  where  such  action  depends,  at  any  time 
before  issue  joined,  pay  into  court  such  sum  as  he  shall  see  fit ; 
whereupon  such  proceeding  shall  be  had  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  money  into  court/'  And  by  sect. 
5,  ^'  No  evidence  shall  be  given  by  the  plaintiff,  on  the  trial  of  any 
such  action,  of  any  cause  of  action,  except  such  as  is  contained 
in  the  notice."  And  by  sect.  6,  "  No  action  shall  be  brought 
against  any  constable,  headborough,  or  other  officer  (8),  or  against 
any  person  acting  by  his  order  and  in  his  aid,  for  any  thing  done  in 
obedience  to  any  warrant  under  the  hand  or  seal  of  any  J.  P.,  until 
demand  has  been  made  or  left  at  the  usual  place  of  nis  abode,  by 
the  party  intending  to  bring  such  action,  or  by  his  attorney,  in 
writing  (9),  signed  by  the  party  (10)  demanding  the  same,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  six  days  after  such  demand :  and  in  case,  after  such 
demand  and  compliance  therewith,  any  action  be  brought  against 
such  constaUe,  &c.  for  any  such  cause  as  aforesaid,  without  making 


(8)  Churchwardens*,  and  overseers  of  the  poorf,  acting  under  a 
magistrate's  warrant  of  distress  for  a  poor's  rate,  are  within  the  meaning 
of  Uie  words  **  other  officer  "  in  this  statute,  and  consequently  entitled  to 
the  protection  which  it  affords,  when  sued  in  those  actions  to  which  the 
statute  extends,  e.  g.  trespass,  &c. ;  but  secus  when  sued  in  replevin,  that 
being  a  proceeding  not  within  the  statute.     See  post^  p.  917,  8. 

(9)  A  duplicate  original  of  demand  is  sufficient  evidence.  Jory  v. 
Orchard^  2  Bos.  &  Pul.  39. 

(10)  Demand,  signed  by  attorney,  is  within  the  meaning  of  this  section. 
lb,  per  Butler,  J, 

*  Harper  t.  CanTf  7  T.  R.  271. 

t  NuttiHff  T.  Jackwn,  E.  3  Geo.  III.  B.  R.,  BaU.  N.  P.  24. 
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the  J.  P.  who  signed  or  sealed  the  warrant,  defendant,  on  producing 
and  proving  such  warrant  at  the  trial,  the  jury  shall  give  their  ver- 
dict for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in 
such  J.  P. ;  and  if  such  action  be  brought  jointly  against  such  J.  P. 
and  such  constable,  &c.  then,  on  proof  of  such  warrant,  the  jury 
shall  find  for  such  constable,  &c.,  notwithstanding  such  defect  of 
jurisdiction ;  and  if  the  verdict  be  riven  against  the  J.  P.,  the  plain- 
tiff shall  recover  his  costs  against  nim,  to  be  taxed  in  such  manner 
as  to  include  the  costs  which  the  plaintiif  is  hable  to  pay  to  the 
d^endant  for  whom  such  verdict  is  lound  (11). 

This  section  does  not  extend  to  actions  of  assumpsit.  Hence, 
where  an  action  for  money  had  and  received  was  brought  against  an 
officer,  who  had  levied  money  on  a  conviction  by  a  J.  P.,  the  con- 
viction having  been  quashed,  it  was  holden,  that  a  demand  of  the 
d^y  of  the  warrant  was  not  necessary  (2:).  Whether  the  term 
^*  action^  extended  to  replevin  or  not,  seems  formerly  to  have  been 
a  vexcOa  qtuBstio.  In  Pearson  v.  Roberts  and  another^  Willes,  668, 
it  was  holden  to  extend  to  actions  of  replevin  to  recover  damages  (a) ; 
but  WUleSy  C.  J.,  in  deUvering  the  opinion  of  the  court,  took  a 
distinction  between  a  replevin  by  plaint,  in  the  sheriff  s  court,  for 
the  recovery  of  the  goods,  and  replevin  by  way  of  action,  to  recover 
damages,  admitting  that  the  former  could  not  be  considered  as  an 
acti<Hi  within  the  meaning  of  the  statute.  In  Milward  v.  Caffin, 
2  Bl.  R.  1330,  it  was  hdden,  that  replevin  was  a  proceeding,  to 
which  the  statute  had  never  been  held  to  extend.  On  the  last  cited 
case.  Lord  Kenycn  made  the  following  observation,  in  Harper  v. 
Carry  7  T.  R.  270 : — ^^  I  will  not  now  enter  into  an  examination  of 
the  case  of  Milward  v.  Caffin^  because  that  was  decided  on  the 
form  of  the  action,  replevin^  to  which  it  was  ruled  this  statute  did 
not  extend :  had  it  not  been  for  that  decision  I  should  have  thought 
that  the  act  did  extend  to  a  replevin,  and  certainly  convenience 
requires  that  it  should ;  otherwise  it  is  in  the  plaintiff's  power  to 
evslde  the  provisions  of  the  act,  by  adopting  a  particular  mode  of 
proceeding,  which  depends  on  his  own  choice.  Perhaps,  however, 
it  may  be  shown,  on  examination,  that  this  case  was  rightly  decided, 
whatever  doubts  may  have  been  concerning  it.^  Such  was  the  opi- 
nion of  Lord  Kenyon ;  but  the  question  to  which  it  relates  is  now 
completely  at  rest :  for,  in  Fletcher  v.  Wilhinsy  6  East,  283,  it  was 

(x)  Feltham  t.  Terry,  BnU.  N.  P.  24,  recover  damages,  as  contradistinguished 

E.  13  Geo.  III.  B.  R.  from  proceedings  to  hare  the  goods  again  ? 

(a)  Q.  Whether  there  be  any  mode  of  See  6  East,  286. 
proceeding,    by  action    of  replevin,    to 


(1 1)  A  Similar  protection  is  extended  to  messengers  acting  in  obedience 
to  warrants  of  commissioners  of  bankrupt,  by  stat.  6  Geo.  IV,  c.  16,  s.dl, 
which  9ee post,  tit.  "  Trespass,  Process." 
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expressly  determined^  that  replevin  wiis  not  an  action  within  the 
meaning  of  this  statute ;  Lord  EUenborough^  C.  J.,  (who  delivered 
the  judgment  of  the  court,)  observing,  that  the  reason  iu»upied  by 
Lord  Kenyon^  ab  inconveniently  had  undoubtedly  great  weight ;  but 
on  the  other  hand,  it  appeared  to  the  court,  that  the  inconvenience 
of  depriving  the  subject  of  his  remedy  by  replevin  was  full  as  great ; 
for  it  might  happen,  that  no  damages  which  a  jury  was  properiy 
authorized  to  give,  could  compensate  for  the  loss  of  a  particular 
chattel,  which  the  owner  might  be  for  ever  deprived  of,  if  he  could 
not  sue  a  replevin.  A  constable  acting  under  a  warrant  command- 
ing him  to  take  the  ffoods  of  A.,  takes  the  soods  of  B.,  believing 
them  to  belong  to  A. :  it  was  holden  (ft),  that  he  was  entitled  to 
tihe  protection  of  the  statute,  and  that  an  action  against  him  must 
be  brought  within  six  calendar  months. 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant ; 
and  where  the  J.  P*  cannot  be  liable,  the  officer  is  not  entitled  to 
the  protection  of  the  statute  (c).  The  a6t  was  intended  to  make 
the  justice  liable  instead  of  the  officer ;  where,  therefore,  the  officer 
makes  such  a  mistake  as  will  not  make  the  justice  liable,  the  officer 
cannot  be  excused.  Hence,  an  officer  executing  a  warrant  of  a 
justice  of  Norfolk  at  large,  in  the  county  of  the  city  of  Norwich, 
was  held  not  to  be  justifiable  (d).  So  where,  under  a  warrant  to 
take  up  loose  and  disorderly  persons,  the  constable  took  up  a  woman 
of  character.  Dawson  v.  Clerk^  Middlesex  Sittings,  1  BL  R»  563. 
So  where  the  warrant  was  to  take  up  the  authors,  printers,  and  pub- 
lishers of  a  libel,  and  the  officers  took  up  persons  who  did  not  fall 
under  any  of  those  descriptions  («).  But  if  the  officer  act  in  obe- 
dience to  the  warrant,  it  is  immaterial  whether  the  warrant  be  legal 
or  not.  If  the  warrant  direct  the  officer  to  seize  "stolen  ^oods,*" 
and  he  seizes  goods  which  fall  within  the  description  contamed  in 
the  warrant  in  other  respects,  although  they  turn  out  not  to  be 
stolen,  he  is  still  under  the  protection  of  the  statute  (/). 

Sect.  7. — "  Where  plaintiff  in  any  such  action  against  any  J.  P. 
obtains  a  verdict,  he  shall  be  entitled  to  double  costs,  if  the  judge 
(before  whom  the  cause  is  tried)  in  open  court  will  certify,  on  the 
back  of  the  record,  that  the  injury,  for  which  such  action  was 
brought,  was  wilfully  and  maliciously  committed."  This  enactment 
relates  only  to  the  costs  incurred  in  the  ordinary  course  of  law  {g). 

Sect.  8. — "  No  action  shall  be  brought  against  any  J.  P.  for  any 
thing  done  in  the  execution  of  his  office,  or  against  any  constable, 

(b)  Parion  r.  WUHami  emd  another,  (d)  Coram  Ld.  Mam^fUid,  C.  J.,  Nor- 

3  B.  &  A.  330,  recognized  in  Smith  v.  folk  Am.  1761,  1  Bl.  R.  563. 

WUiihire,  2  Brod.  &  Bingfa.  619,  and  (e)  Money  t.  Leaeh,  I  BL  R.  555 ;  3 

Smith  ▼.  Shaw,  10  B.  &  C.  284.  Barr.  1766,  S.  C. 

(e)  Money  r.  Leaeh,  3  Borr.  1766 ;  1  (/)  Priee  r.  Mteeenyer,  2  Bos.  &  PuL 

Bl.  R.  555,  S.  C.  I  Milton  y.  Green,  5  158. 

East,  233 ;  Belt  ▼.   Oakley,  2  M.  &  S.  (y)  Per  Tannion,  J.,  Thomae  t.  £^«im« 

259.  dere,  1  A.  &  £.  553. 
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&e.   netina  as  aforeMoid,  unless  commenced  within  six  calendar 
months  after  the  act  committed.** 

'*  Acting  as  aforesaid,"  that  is,  mider  the  warrant  of  a  magis- 
trate. If,  therefore,  a  constable  acts  without  a  warrant,  this  statute 
does  not  i4)pl79  and  the  action  against  such  constable  may  be 
brought  after  tiie  expiration  of  six  calendar  months,  and  at  any 
time  within  the  period  allowed  by  the  statute  of  limitations,  21 
Jac.  I«  c.  16  (h).  Where  a  constable  acting  under  a  warrant  com- 
manding him  to  take  the  goods  of  A.,  took  the  goods  of  B.,  it  was 
holden  (i),  that  the  constable  not  having  acted  m  obedience  to  the 
warrant,  which  directed  him  to  take  the  goods  of  A.,  the  magistrate 
conld  not  be  responsible ;  and  therefore  tnere  was  not  any  necessity 
for  demanding  a  copy  of  the  warrant.  So  where,  under  a  warrant 
against  the  goods  of  A.,  the  defendant,  an  overseer  took  goods, 
already  in  the  hands  of  the  bailiff  of  A.'s  landlord  as  a  distr^  for 
rent  (A).  A  perusal  and  copy  of  the  warrant  need  not  be  de- 
manded, where  the  officer  does  not  act  within  his  jurisdiction  in 
obedience  to  the  warrant  (/)• 

If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day  of 
January,  and  kept  in  prison  till  the  1st  day  of  February,  he  may 
Imng  his  action  within  six  months  after  the  1st  of  February,  for 
the  whole  is  one  entire  trespass  (m).  In  Hardy  v.  JRyZe,  9  B.  &  C. 
609,  the  question  was  moved,  whether  the  last  day  of  the  imprison- 
ment was  to  be  considered  as  inclusive  or  exclusive.  The  month's 
imprismiment  terminated  on  14th  December,  and  the  writ  was 
sued  out  on  the  14th  June  following;  it  was  holden,  that  the  14th 
December  ought  to  be  excluded  in  computing  the  six  months,  and 
consequently  the  action  was  commenced  in  due  time.  Where 
an  act  is  required  by  statute  to  be  done  so  many  days  at  least 
before  a  given  event,  the  time  must  be  reckoned,  excluding  both 
the  day  of  the  act,  and  that  of  the  event  (n),  for  the  rule  is  now 
clearly  established,  that  so  many  days  ^^  at  the  least,"*^  mean  so  many 
dear  days  (o). 

For  the  further  protection  of  magistrates,  it  is  enacted,  by  stat. 
43  Oeo.  III.  c.  141,  that  in  all  actions  brought  against  any  J.  P., 
on  account  of  any  canmction  made  by  virtue  of  any  act  of  parlia- 
ment, or  by  reason  of  any  thing  done,  or  commanded  to  be  done,  by 
aach  J.  P.,  for  the  levying  of  any  penaltv,  apprehendine  any  party, 
or  for  or  about  the  carrying  such  conviction  mto  effect,  «n  case  such 

(A)  P09tUtk»aU€  V.   Oib90H,  Middx.  (m)  PiekwMgUl  ▼.  Palnur,  Boll.  N.  P. 

ffiniiigi  after  M.  T.  41  Geo.  III.,  JTm-  24. 

yoa,  C.  J.,  MSS.,  and  3  Esp.  226,  8,  C.  (n)  JR.  t.  /t.  qf  Shro/uhire,  (TUberiim 

(0  Parion  y.  WUiiamM,  3  6.  &  A.  330.  t.  Newport,)  8  A.  &  E.  173,  recognizing 

(k)  Kojf  Y.  Orooer,  7  Bingh.  312.    See  Zaueh  ▼.  Empny,  4  B.  &  A.  522  ;  and 

Smiik  Y.  WUt9hirt,  2  B.  &  B.  619.  see  Toumg  y.  Higgon,  6  M.  &  W.  49, 

(0  Per  Pmrke,  B.,  Giadweii  y.  Blak§,  ante,  p.  914,  n. 

5  Tynr.  194  \  1  Cr.  M.  &  R.  645.  (o)  MiteMi  y.  Pbiter,  4  P.  &  D.  150. 


920  IMPRISONMENr* 

conviction  'shall  have  been  qwuhedj  ihe  jdaintiff,  in  such  action, 
(besides  the  value  and  amount  of  the  penalty,  which  may  have  be^i 
levied  upon  the  plainti£^  in  case  any  levy  thereof  shall  have  been 
made,)  shall  not  be  entitled  to  recover  any  more  or  greater  damages 
than  the  sum  of  two-pence,  nor  any  costs  of  suit,  unless  it  shall  be 
expressly  alleged  in  the  declaration  in  the  action  wherein  the  re-* 
covery  shall  be  had,  and  which  shall  be  in  an  action  upon  the  case 
only^  that  such  acts  were  done  maliciously,  and  without  any  reason- 
able and  probable  cause.  Sect.  2. — ^And  further,  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any  penalty 
which  shall  have  been  levied,  nor  any  damages  or  costs,  in  case  such 
justice  shall  prove  at  the  trial,  that  such  plaintiff  was  guilty  of  the 
offence  whereof  he  hath  been  convicted,  or  on  account  of  which 
he  hath  been  apprehended,  or  had  otherwise  suffered,  and  that  he 
had  undergone  no  greater  punishment  than  was  assigned  by  law  for 
such  offence.  This  statute  applies  to  those  cases  only  where  there 
has  been  a  conviction  (p). 

As  to  the  circumstances  under  which  a  person  is  entitled  to  a 
statutory  protection,  see  Cann  v.  Clioperton^  10  A.  8e  E.  582,  and 
ante^  p.  912,  and  the  cases  there  citea. 


III.  Of  the  Pleadings, 


Money  cannot  be  paid  into  court  in  this  action.  See  stat.  3  &  4 
Will.  IV.  c.  42,  s.  21.  The  general  issue  to  an  action  for  false 
imprisonment  is,  Not  Guilty.  By  stat.  7  Jac.  I.  c.  6,  (made  per- 
petual by  21  Jac.  I.  c.  12,)  in  an  action  upon  the  case,  trespass, 
battery,  or  false  imprisonment,  against  a  J.  P.,  mayor,  baiUff,  con- 
stable, &c.  for  any  thing  done  by  virtue  of  their  offices,  or  against 
any  other  persons  acting  in  liheiraid,  and  by  their  command, 
concerning  their  offices,  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.  The  power  enjoyed  by 
J.  P.,  &c.  under  the  foregoing  statute,  of  giving  the  q)ecial  matter 
in  evidence  under  the  plea  of  the  general  issue,  is  not  taken  away 
by  the  new  rules  of  pleading,  H.  T.  4  Will.  IV.,  the  statute  3  &  4 
Will.  IV.  c.  42,  s.  1,  havmg,  by  a  proviso  (y),  expressly  reserved 
such  powers  when  given  by  act  of  parliament  (r).  But  by  R.  O.  T. 
1  Vict.  («),  unless  the  defendant  insert  in  the  margin  of  such  plea 
the  words,  ^^  by  statute,^^  such  plea  is  to  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  act  of  parliament.  Where  a  statute 
enables  defendants  to  pleisid  the  general  issue  and  give  the  special 


(p)  Money  y.  /oAsi«o»,  12  East,  67.  Haine  ▼.  Davey,  4  A.  &  E.  892. 

(q)  See  ante,  p.  148.  « 

(r)  See  stat.  43  EBz.  c.  2,  s.  19,  and      279. 


See  «i/e,  p.  148.  («)  4  Bingh.  N.  C.  816;  8  A.  &  E. 
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matter  in  evidence,  the  plea  of  Not  OuOty,  so  pleaded,  is  not 
aflected  by  the  new  rules  of  Hil.  4  Will.  IV.  but  has  the  same  ope- 
ration as  it  had  before  they  were  made,  putting  in  issue  not  only 
the  defences  peculiar  to  the  statute,  but  all  that  would  have  arisen 
at  common  law(t).  In  other  cases,  matter  of  justification  must 
be  pleaded  specially.  Every  plea  of  justification  must  admit  the 
fer«^.  tV  an  faction  for  false  imprisonment  brought  by  A. 
agauist  B.,  C,  and  D.  («),  they  pleaded  a  plea  of  justification, 
under  process,  wherein  B.  said,  that  he,  as  attorney  for  the  plaintiff 
in  the  original  action,  delivered  the  warrant  made  by  the  sheriff 
upon  the  process  to  C.  and  D.  as  his  bailiflk,  to  be  executed  in  due 
form  of  law,  and  that  C.  and  D.  thereupon  arrested  the  plaintiff  A., 
and  detained  him  in  prison.  This  was  holden  to  be  a  sufficient 
admission  by  B.  of  the  trespass,  for  the  purpose  of  his  justification ; 
for  he  who  commands  or  directs  another  to  do  a  trespass  is  guflty 
of  the  treq)ass,  if  done  by  the  other  person  pursuant  to  his  oirec- 
tion.  To  trespass  for  false  imprisonment,  the  defendant  may  plead 
that  he  did  it  by  lawful  authority.  It  is  a  general  rule  of  pleading, 
that  where  a  party  justifies  a  trespass  under  an  authority  given,  he 
must  show  that  authority  (x).  There  is  a  difference,  however,  in 
this  respect,  where  the  justification  is  under  judicial  process, 
between  the  party  to  the  cause,  or  a  mere  stranger^  and  the  officer 
who  executes  the  process  of  the  court.  The  party  to  the  cause,  or 
mere  stranger,  must  set  forth  in  their  plea  the  judgment  (y),  as 
well  as  the  writ ;  but  the  officer  need  only  show  the  writ  (z)  (12) 
mider  which  he  acted,  for  he  is  bound  to  execute  the  process  of  the 

(0  Ron  T.  aifton,  11  A.  &  E.  631 ;  3  Mod.  137 ;  Carth.  73,  8.  C. 

1   6.  &  D.  72.    See  also  WiUiamB  y.  (y)  Per  Holt,  C.  J.,  BHtton  ▼.  CoU, 

Jomm,  11  A.  &  E.  643.  Carth.  443. 

(if)  Rowo  T.  7Vr//«,  Willes,  14.  {z)  Turner    y.    Felgate,  1    Lev.   95  ; 

(x)  1  Inst  283,  a. ;  Matthew  v.  Cory,  Cotee  ▼.  MiehiU,  3  Lev.  20. 


(12)  Where  final  process  issues,  a  return  is  not  necessary,  (Hoe*s  case, 
5  Rep.  90 ;)  consequently,  it  is  not  necessary  to  allege  that  such  process 
was  returned.  {Rowland  y.  Veale^  Cowp.  18,  reco^ized  in  Chetisely 
y.  BameSy  10  East,  73 ;  but  there  said  by  Lord  JSllenborough,  C.  J.,  that 
if  any  ulterior  process  in  execution  is  to  be  resorted  to,  to  complete  the 
justification,  there  it  may  be  necessary  to  show  to  the  court  the  return  of 
the  prior  writ,  in  order  to  warrant  the  issuing  of  the  other.)  But  an 
officer  who  justifies  under  process,  which  he  ought  to  return,  (and  all 
mesne  process  ought  to  be  returned,)  must  show  that  such  process  was 
returned.  '  Middleton  v.  Price,  Str.  1184.  **  There  is  a  difference, 
however,  between  the  principal  officer,  to  whom  the  writ  is  directed,  and 
a  subordinate  officer;  the  former  shall  not  justify  under  the  process, 
unless  he  has  obeyed  the  order  of  the  court  in  returning  it ;  otherwise  it 
is  of  one  who  has  not  the  power  to  pix)cure  a  return  to  be  made."  Per 
Holt,  C.  J.,  in  Freeman  y.  Blewett,  Id.  Raym.  633,  634. 
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court,  haying  competent  jurisdiction,  without  inquiring  after  the 
judgment.    And  it  is  to  be  observed,  that  where  the  party  to  the 
cause  and  the  officer  join  in  pleading,  the  plea  must  contiun  all  the 
requisites  which  would  be  necessary  in  case  they  had  pleaded  sepa- 
rately (a) ;  for  it  is  a  general  rule,  that  where  two  or  more  join  in 
a  defence,  although  the  justification  may  be  sufficient  for  one  or 
more,  yet  if  it  be  not  sufficient  for  the  rc»t,  it  will  be  bad  as  to  all 
the  defendants.    Such  are  the  rules  of  pleading,  where  the  justifi- 
cation is  founded  on  process  out  of  the  superior  courts :  but   in 
justif^g  under  process  issuing  out  of  inferior  courts,  greater  strict* 
ness  IS  required  (b) ;  as,  1,  The  nature  and  extent  of  tne  jurisdiction 
of  the  court  below  ought  to  be  set  forth  (13) ;  for  the  judges  of  the 
superior  courts  are  not  bound  to  take  cognizance  of  it.    N.  This 
rule  holds  eyen  in  justifications  by  officers.     2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  jurisdiction 
of  the  court  below :  on  this  point,  indeed,  there  has  been  a  diversity 
of  opinion ;  for  in  Gwynne  v.  Poole  and  others,  Lutw.  935,  it  was 
holden,  that  a  justification  by  the  party,  judge,  and  officer,  to  whom 
the  process  was  directed,  was  good,  althou^  it  did  not  state  that 
the  cause  of  action  below  arose  within  the  jurisdiction  of  the  court 
below :  but  in  Moravia  v.  Slcper  and  others j  Willes,  30,  (where 
WUleSj   C.  J.,   controverts  with  great   ability  the  reasoning  of 
PoweUy  J.,  in  Ghcynne  v.  Poole^)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  miffht  not  be  neces- 
sary for  the  officers  (14)  of  the  court  below  to  make  this  averment 
in  their  plea,  oecause  they  were  punishable  if  they  did  not  obey  the 
process  of  the  court ;  yet  when  the  party,  or  his  attorney,  or  a 
mere  stranger,  pleaded  a  justification  unoer  process  of  an  inferior 
court  of  record,  it  was  necessary  for  them  to  state,  that  the  cause 
of  action  arose  within  the  jurisdiction  of  the  court  (15).     Merely 

(a)  PkUUpi  T.  BJrofi,  Str.  509 ;  Smith  (b)  Moravia    v.   Sloper,  WiUes,   37, 

T.    Bouekier,    Str.   993;    Middiet^m   v.      recognized  by  Lawrmee,J,,  iuBvamiw, 
Frtce,  Str.  1184.  MmnMiey^  4  Taunt.  50. 


(13)  It  18  not  necessary,  however,  to  make  a  profert  of  the  letters  patent 
by  which  the  court  is  erected.     TitUy  v.  Foxall,  Willes,  689. 

(14)  But  see  Morse  v.  James,  Willes,  128  ;  where  it  was  holden,  that 
though  an  officer  need  not  set  forth  the  proceedings  at  length,  and  though 
he  may  iustify  under  an  erroneous  process,  yet  it  must  appear  that  me 
process  issued  in  a  cause  wherein  the  court  below  had  jurisdiction. 

(15)  But  it  is  not  necessary  to  set  forth  the  cause  of  action.  Rowland 
y.  VeaUy  Cowp.  18,  recognized  in  Belk  v.  Broadbentj  3  T.  R.  183, 
where  the  same  doctrine  was  applied  to  a  justification  under  mesne  pro« 
cess  issuing  out  of  a  superior  court,  and  in  which  the  defendant  merely 
stated,  that  the  writ  upon  which  the  plaintiff  had  been  arrested  had  been 
issued  upon  an  affidavit  to  hold  to  bail,  without  stating  any  cause  of  action 
for  whicn  the  plaintiff  was  liable  to  be  arrested. 
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staiiiig  in  the  plea  the  declaration  in  the  court  below,  which  con- 
tained an  averment  that  the  cause  of  action  arose  within  the  juris- 
diction, is  not  sufficient,  for  such  averment  is  not  traversable  (c). 
3.  Before  the  time  of  Charles  the  Second,  it  was  necessary  to  set 
forth  the  proceedings  had  in  the  inferior  court  at  length  (16) ;  but 
now  they  may  be  set  out  shcH-tly  with  a  taliter  processum  est  (d) ; 
but  if  the  party  justify  under  a  capias  ad  respondendum^  a  precedent 
summons  ought  to  be  set  forth  (f),  or  at  least  the  plea  ought  to  be 
so  framed,  that  the  court  may  intend  that  a  precedent  summons 
had  issued  (/) ;  for  a  capias  without  a  summons  is  illegal.  Where 
it  is  stated  that  the  capias  issued  at  the  same  court  at  which  the 
plaint  was  levied,  this  intendment  cannot  be  made  (g) ;  but  where 
it  appears  on  the  plea,  that  the  plaint  was  levied  at  one  court,  and 
the  capias  issued  at  a  subsequent  court,  and  this  allegation  is  intro- 
duced by  a  taliter  processum  est^  there  such  intendment  may  be 
made  (h).  In  justifying  a  trespass  under  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy  to  similar 
justifications  under  the  process  of  our  inferior  courts ;  but,  at  any 
rate,  a  plea  which  only  states  that  the  court  abroad  was  governed 
by  foreign  laws,  that  the  property  seized  was  within  its' jurisdiction, 
that  certain  legal  proceedings  were  had,  according  to  such  foreign 
laws,  against  the  property  m  question,  in  such  court  having  com- 
petent jurisdiction  in  that  behalf,  et  taliter  processum^  ^c,  that 


i: 


fc)  Adn^  Y.  Vernon,  3  Lev.  243.  (jgi)  MarpoU  v.  Batnetty  ubi  9up, ;  Mur- 

[d)  Patrick  v.  Johnson,  3  Lev.  403 ;  phy  v.  Fiizgerald,  WiUes,  38,  n.  (a). 
Bamland  v.  Veah,  Cowp.  18 ;  Higginton  {h)  TUley   t.    Fosall,   Willes,    688  ; 
T.  Martin,  2  Mod.  197.  Admn»  t.  Frteman,  reported  in  Say.  81 » 

(e)  MarpoU  t.  Baautt,  WiX^t  ^t  n-  ^^  2  Wilson,  6,  and  iUnitrated  by  Dom^ 
(a).                          /  ford,  Wilkfl,  39. 

(/)  See  TUUg  t.  Foxdll,  WiUes,  688. 


(16)  There  is  an  obiter  dictum  in  Morse  v.  James^  Willes,  128,  that 
the  plaintiff,  or  a  mere  stranger,  must  set  forth  the  proceedings  at  length, 
and  it  is  there  said  to  have  t^n  established  in  Moravia  v.  Sloper.  Upon 
an  examination  of  that  case,  I  cannot  find  that  any  such  point  was 
expressly  decided  in  it.  The  court,  indeed,  in  that  case,  were  or  opinion, 
that  the  party,  having  set  forth  a  capias,  ought  to  have  shown  a  precedent 
summons,  and  that  from  the  taliter  processum  est^  as  there  pleaded,  a 
summons  could  not  be  presumed.  It  is  worthy  of  remark,  that  Willes, 
C.  J.,  speaking  of  Moravia  v.  Sloper,  in  Titley  v.  Foxall  *,  says,  "  He 
held,  in  Moravia  v.  Sloper^  that  taliter  processum  est  would  be  sufficient^ 
if  it  did  not  appear  (as  it  did  in  that  case)  that  there  could  not  have 
been  a  precedent  summons."  So  in  Johnson  v.  Warner^  Willes,  528,  it 
was  holden,  that  this  mode  of  pleading,  by  taliter  processum  est,  was  good, 
and  the  modem  practice  is  in  conformity  with  it.  Rowlcmd  v.  Veale, 
Cowp.  18,  and  1  Wms.  Saund.  92,  n.  (2). 

*  waies,  690. 

VOL.  II.  R 
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the  defendant  was  ordered,  by  the  said  court  having  competent 
authority  in  that  behalf,  to  seize  the  pr<q>erty,  is  bad,  as  being  too 
ff^ieral,  and  not  giving  the  plaintiff  notice,  whether  the  defendant 
justified  as  an  officer  of  Uie  court,  or  party  to  the  cause,  or  of  what 
nature  the  charge  was,  or  by  whom  instituted,  or  what  the  order 
of  seizure  was,  whether  absolute  or  qtuwsque^  &c.  (t). 

E^gularly,  process  ought  to  describe  the  party  against  whom  it 
is  meant  to  be  issued,  and  the  arrest  of  one  person  cannot  be 
justified  under  a  writ  sued  out  against  another.  To  tre^Muas  for 
false  imprisonment  (k)  by  A.  B.,  the  defendant  pleaded,  that  J.  S. 
sued  out  a  writ  of  latitat  against  the  plaintiff,  A.  B.,  therein  called 
by  the  name  of  C.  B.,  directed  to  the  sheriff  of  L.,  and  then  set 
forth  the  writ,  authorizing  the  sheriff  to  arrest  C.  B.,  &c.,  ^o 
directed  his  warrant  to  the  defendant,  and  thereby  commanded 
him  to  take  the  said  A.  B.,  therein  called  by  the  name  ofG,  B.,  &c., 
concluding  with  an  averment,  that  the  said  A.  B.  and  C.  B.,  in  the 
said  writ  and  warrant  mentioned,  are  one  and  the  same  person.  On 
general  demurrer,  the  plea  was  holden  to  be  bad.  Lord  Ettenbo- 
rouahy  C.  J.,  observing,  that  this  case  was  exactly  the  same  in  prin- 
ciple as  Cole  V.  Hindson^  6  T.  R.  234  (17).  And  Lawrence^  J.,  said, 
*'  in  Cole  V.  Hindson^  Ix)rd  Kenyon  observed,  that  there  was  not 
any  averment  that  the  plaintiff  was  as  well  known  by  the  one  name 
as  the  other ;  neither  was  there  any  such  averment  in  tiliis  case." 
A  peace-officer  may  justify  an  arrest  in  the  day-time  on  a  reason- 
able charge  of  felony  without  a  warrant,  although  it  should  after- 
wards appear  that  a  felony  had  not  been  committed  (Z).  So  a 
constable  J  having  reasonable  ground  to  suspect  that  a  fdoay  has 
been  committed,  is  authorized  (m)  to  detain  the  party  suc^iected, 
until  inquiry  can  be  made  by  the  proper  authorities ;  although  it 
appear  afterwards  that  a  felony  has  not  been  committed.     So 

(t)  CoUett  ▼.  Id.  Keiths  2  East,  260.  and  3  Campb.  420. 
{k)  Shadgett  ▼.  Clipton,  8  East,  328.  (m)  Beekwith  t.  Fkilby  ond  otken,  6 

(/)  Samuel  v.  Puyne,  Doug.  359.     See  B.  &  C.  635  ;  NichoUfm  v.  Hmrdmiek,  & 

alao  Cald.  2ai  ;  2  Eap.  N.  P.  C.  &40,  C.  &  P.  495,  S.  P.,  GHTMy^  B. 


(17)  In  that  case,  te  trespass  for  taking  the  goods  of  A  B.,  the  de* 
fendant  (an  officer)  pleaded,  that  he  took  them  under  ^distringas  against 
C.  B.,  meaning  the  said  A.  B.,  to  compel  an  appearance,  averring  that 
A.  B.  and  C.  B.  were  the  same  person.  N.  A.  B.  had  not  appealed  ia 
the  original  action.  On  demurrer,  the  plea  was  holden  to  be  bad;  Lord 
Kenyan^  C.  J.,  obserring,  that  this  was  distinguishable  from  Crawford 
y.  Satchwell^  Str.  1218,  where  it  was  determined,  that  the  defendant 
might  be  taken  in  execution  by  virtue  of  a  ca.  «a.  under  a  wrong  name ; 
for  there  the  party  had  appeared  ta  the  original  actiont  and  done  a» 
act  to  avow  that  he  was  sued  by  the  right  name.  See  Price  v.  Har- 
wood,  3  Campb.  108,  and  ante,  p.  908. 
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witduneii  aad  beadkB  hme  anthority  at  common  law  to  anest,  and 
detain  in  priaoB  for  eramination,  peisoos  walking  in  the  streets  at 
nighty  whom  theie  is  reasonable  ground  to  suspeet  of  fekny,  al- 
thongh  there  is  no  proof  of  a  femy  having  been  eommitted(n). 
Bat  when  a  prioaie  per$om  i^iprehends  another  am  suspieion  of 
felony,  he  does  it  at  his  paeil»  and  is  liable  to  an  action,  unkHW  he 
csn  establish  in  proof  that  the  party  has  actually  been  gnilty  of  a 
felony(o).  P)tN>f  of  mere  svuspieion  wiU  not  bar  the  acti<Hi,  al^ 
it  mi^  be  f^yexk  in  endeaoe  in  mitigation  of  damages(p).  And  the 
plea  justifyinff  an  arrest  by  a  private  person,  on  suspidon  of  felony, 
must  show  toe  cirenmstmces,  from  which  the  court  may  judge 
whether  the  suspicioawefe  reasonable  (;).  Suspicion  that  a  p^iscm 
has  on  aformiw  occasion  ccxnmitted  a  misdemeanour  is  not  any  jus- 
tification tot  giving  him  in  chargfe  to  a  constaUe  without  a  jui^iee's 
warrant  (r)  ;  and  there  is  not  any  distinction  in  this  respect  be* 
tween  one  kind  of  misdemeanour  and  anotbur,  as  breach  of  the  peace 
and  fraudr  Where  a  warrant  is  directed  to  a  constable  m  his 
official  charact^y  without  naming  him^  asy  ^'  To  the  eonstaUe  of 
the  Bttriah  of  W.,^  the  warrant  ou^  to  be  executed  {s)  wi^in 
the  limitB  of  the  district  for  which  ne  is  constable.  K  a  warrant 
be  directed  to  a  constable  by  name,  commanding,  him  to  execute 
it  (t\  though  he  is  not  compeUaUe  to  go  out  of  nis  own  preeinet, 
yet  he  may  if  he  wfll,  and  wall  be  justified  by  the  warrant  for  so 
doH^;  but  if  the  warrant  be  directed  to  all  constables,  &c.  gene- 
iBlly»  it  shall  be  taken  reqpectivelvy  and  no  constable  can  execute 
the  same  out  of  his  precinct.  Where  a  constable,  authorized  by  a 
wanant  to  sd^e  certain  articles  suspected  to  have  been  stden,  todc 
mm9j  others  akKH  not  specified^  nor  likdy  to  furnish  evidence  as  to 
the  identity  of  others ;  it  was  hold«i(a),  that  he  was  not  protected. 
It  is  lawful  finr  a  private  person  to  do  any  Uiing  to  prevent  the 
perpetration  of  a  felony.  H^ee^  the.  imprisonment  of  a  husband 
ay  a  private  perscm,  to  prevent  him  committing  murder  on  his 
vmSe,  IS  justifiable  {x).  So  if  two  persons  are  fighting,  and  there 
is  reason  to  fear  tnat  «ie  of  them  will  be  kiUed  by  the  other,  it 
is  lawful  to  part  them  and  impris(m  them,  until  their  anger  is 
cooled  (y).  A  justice  of  the  peace  may  commit  a  feme  covert  who 
is  a  matcnrial  witness,  upon  a  charge  of^^  felony^  brought  before  him, 
and  who  refuses  to  appear  at  the  sessions  to  give  evidence  or  to  find 
sureties  for  her  appearance  {z).  A  justice  of  the  peace  cannot,  for  a 

M  L&wrtnee  ▼.  Hedgtr,  3  Taunt.  14.  H.  3  &  4  Geo.  IV.,  per  tliree  josticeiy 

(o)  Adtam  T.  Moore,  C.  B.  MiddBeMX  abtenie  C.  J.,  1  B.  &  C.  286. 
SittiiigB  after  H.  T.  61  Geo.  IU.>  coram  (/)  VerHoU,  C.  J.,  in  case  of  Tho  VU- 

H^aik,  J.,  MS.  %«  ^  Ckoriey,  SaUc  175. 

Cp)  8*  a  («)  CroxUr  t.  Omdeif,  6  R  ft  C.  232. 

{q)  Mwrt  T.  Ay«,  4  Tamit.  84;  HdU         («)  Hwkicoek  t.  Boker,  2  Boa.  &  Pol. 

T.  BaoM,  3  Ne? .  &  lian.  316.  260. 

(r)  Ffm  T.  Ommi,  3  B.  ft  Ad.  798.  (y)  2  RolL  Abr.  559,  (E.)  pi.  3. 

(#)  M.  T.  fFdr,  B.  B.  SittiBgi  after         (x)  Btmei  y.  Wainm,  3  M.  &  S.  1. 

r2 
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contempt  of  himself  in  his  office,  commit  (a)  for  punishment  nnleas 
by  warrant  in  writing.  In  general^  where  an  aflnay  takes  fiace  in 
the  presence  of  a  constable  (&),  he  may  keep  the  parties  in  custody 
until  the  aflair  is  over,  or  he  may  carry  them  immediately  before  a 
ma^trate.  But  to  justify  a  constable  in  apprehending  a  party  with- 
,  out  a  warrant  for  an  affray,  it  is  essential  that  the  party  snould  have 
been  engaged  in  the  affray,  and  that  the  constable  should  have  had 
view(c)  of  the  afiray,  while  the  party  was  so  engaged  in  it,  and  that 
the  aSiray  was  still  continuing  at  the  time  of  t£e  apprehension.  A 
constable  may  justify  under  the  general  issue,  although  he  acted 
without  a  warrant,  provided  there  were  a  reasonable  chaige  of  felony 
made;  althourii  he  afterwards  discharges  the  prisoner  without 
taking  him  before  a  magistrate ;  and  although  it  should  eventually 
appear  that  no  felony  was  committed.  But  a  private  individuid 
who  makes  the  chaiqge  and  puts  the  constable  m  motion,  cannot 
justify  under  the  general  issue ;  he  must  plead  the  special  eireum- 
stancesy  by  way  of  justification,  in  order  that  it  may  be  seen  whe- 
ther hiis  suspicions  were  reasonable  {d).  If  a  plea  of  justification 
consist  of  two  facts  (e),  each  of  which  would,  when  s^Mirately 
pleaded,  amount  to  a  good  defence,  it  will  sufficiently  support  the 
justification  if  one  of  these  facts  be  found  by  the  jury.  Hence, 
where,  to  an  action  for  false  imprisonment  against  a  sherifi^,  he 
pleaded  that,  at  the  time  when  the  trespass  was  committed,  the 
defendant  was  sheriff  of  the  county  of  S.,  and  in  that  chaiaeter 
was  presiding  at  the  election  of  knights  of  the  shire  to  serve  for 
the  county  in  parliament ;  and  because  the  plaintiff  assaulted  the 
defendant,  and  made  a  great  noise  and  disturbance,  and  obstructed 
the  defendant  in  the  execution  of  his  duty,  he  ordered  a  constable 
to  take  the  plaintiff  into  custody  and  carry  him  before  a  J.  P. ;  and 
the  jury  found  that  the  plaintiff,  who  was  a  freeholder,  did  not 
assault  the  defendant,  but  that  all  the  other  facts  contained  in  the 
plea  were  proved ;  it  was  holden,  that  that  part  of  the  plea,  which 
the  jury  had  found,  constituted  a  good  defence ;  for  although  the 
sheriff  had  not  any  authority  to  commit,  yet  it  was  his  duty  to  pre* 
serve  order  and  decency  in  the  county  court. 

In  an  action  for  false  imprisonment,  if  the  defendant  can  take 
advantage  of  the  statute  of  limitations,  he  must  plead  that  he  was 
not  guilty  within  four  years.     If  an  action  be  brought  for  detaining 

plaintiff  in  prison  (/)  from to ,  and  defendant 

plead  (as  he  may)  as  to  part,  7U)t  guilty  within  four  years j  plaintiff 
may  reply,  that  it  was  one  continued  imprisonment,  and  so  oust  the 

(a)  Mayhew  t.  Loek^f  2  Manh.   R,      Aidermm,  B. 

377 ;  7  Taant.  63,  8.  C.  (d)  M^Ciouffhan  t.  Oa^iom,  Holt's  N. 

(b)  Cknrehm  v.  MaiiheWy  Nutt,  and      P.  C.  478,  Baytey,  J. 

Hill,  Somerset  Summ.  Ass.  1808,  Bay-  (0)  SpHthuryy.BHekMkwaiU.lTtxakt, 

ley,  J.  146. 

(c)  Cook  T.  Nethereote,  6  C.  &  P.  741,  (/)  Coventry  ▼.  ^^tffy,  Salk.  420. 
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defendant  of  the  benefit  of  the  statute.  Where  a  declaration  for 
false  imprisonment  against  A.  and  B.  contained  two  comits  (g)^  to 
both  of  which  the  defendants  pleaded  not  guilty^  and  justified  the 
first  under  mesne  process,  A.  as  the  plaintiff  in  that  action,  and  B. 
as  the  bailiff;  ana  the  plaintiff,  by  a  new  assignment,  admitting  the 
arrest  to  be  lawful,  replied  that  B.,  with  the  consent  of  A.,  volun- 
tarily released  him,  and  that  they  afterwards  imprisoned  him  for  the 
time  mentioned  in  the  first  count ;  the  plaintiff  having  failed  in 
proving  the  new  assignment^  by  not  showing  the  consent  of  A. ;  it 
was  holden,  that  he  should  not  be  permitted  to  prove  the  same  tres- 
pass against  B.  under  the  other  count. 

Casts. — If  the  damages  are  less  than  40«.  the  plaintiff  is  not 
entitled  to  recover  costs,  unless  the  judge  immediately  after  trial 
certify  that  the  trespass  or  grievance  was  wilful  and  malicious. 
See  stat.  3  &  4  Vict.  c.  24,  s.  2,  ante^  p.  37,  explained,  as  to  actions 
in  which  verdicts  had  been  returned  before  the  passing  of  that  act, 
by  sUt.  4  &  5  Vict.  c.  28. 

(^)  AiJtnuon  v.  Matieson,  2  T.  R.  172. 
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I.  Of  Insurance  in  general. 


Insurance  b  an  agreement  whereby  one  party,  in  oonsiderar 
tion  of  a  sum  of  money,  either  given  or  contracted  for,  undertakes 
to  pay  to  the  oiher  party  a  certain  sum  of  money  upon  the  hap- 
penmg  of  some  event.  A  policy  of  insurance  is  the  mdtrument  in 
which  the  terms  of  this  agreement  are  set  forth.  To  this  instru- 
ment the  insurer  havii^  subscribed  his  name,  and,  in  the  case  of 
marine  insurances,  the  sum  which  he  undertakes  to  pay  in  case  the 
contingency  happens,  is  termed  the  insurer  or  underwriter.  The 
sum  of  money,  received  by  the  insurer  as  a  consideration  for  his 
undertaking,  is  termed  the  premium ;  and  the  party  protected  by 
the  insurance,  the  insured  or  assured.  The  subject  matter  of  in- 
surance is  as  various  as  the  difierent  species  of  property,  and  the 
different  risks  to  which  they  may  be  exposed.  In  some  cases,  how- 
ever, a  contract  of  insurance  nuiy  be  void,  as  being  against  the 
policy  of  the  common  law ;  in  other  cases,  as  being  contrary  to  the 
express  provisions  of  a  statute  (1).    These  are  the  only  limits  to 


(1)  The  interference  of  the  legislature  has  frequently  been  deemed 
necessary  to  provide  agaiust  the  mischiefs  arising  from  insurances  calcu- 
lated merely  to  excite  and  encourage  a  spirit  of  gaming,  and  tliereby  to 
subvert  the  ijporals  and  impair  the  mdustrious  habits  of  the  people.  See 
the  Stat.  9  Ann.  c.  6,  s.  57,  whereby  a  penalty  is  imposed  on  persons 
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the  subject  of  insurance.  The  following  sections  will  be  confined 
to  an  investigation  of  three  species  of  insui-ance  only : — 1.  Marine 
insurance.  2.  Insurance  upon  lives.  3.  Insurance  against  losses 
by  fire. 


II.  Of  Marine  Insurances^  p.  930 ;   The  Policy^  p.  930 ;  Different 
Kinds^p.  931 ;  Requisites^  p.  932 ;  Rule  of  Construction, p.  947. 

Of  Marine  Insurance. — Marine  insurances  are  made  for  the 
protection  of  persons  having  an  interest  in  ships,  or  goods  on  board, 
from  the  loss  or  damage  which  may  happen  to  them  during^  a  cer- 
tain voya£;e,  or  a  fixed  period  of  time  (a).  Insurance  on  ships  and 
merchanmze  greatly  conduces  to  the  advancement  of  trade  and 
navigation,  and  the  extension  of  commerce,  by  dividing  a  risk  which 
might  be  ruinous,  and  enabling  parties  to  undertake  larger  adveur 
tures  than  it  would  otherwise  be  prudent  for  them  to  undertake. 
The  nature  of  this  contract  is  a  contract  of  indenmity  (&),  and  this 
principle  ought  always  to  be  kept  in  view  in  considering  questions 
relative  to  insurance.  But  although  indenmity  is  the  principle  of 
insurance,  yet  the  contract  of  insurance  is,  like  other  contracts, 
subject  to  explanation  and  construction,  regulated  in  some  coun- 
tries by  positive  law,  in  this  country  by  usage  (c) ;  and  it  will  be 
foxmd,  that  absolute  and  perfect  indenuiity  cannot  be  attained  in  all 
cases  and  under  every  possible  event.  One  familiar  instance  may 
be  mentioned :  if  goods  sustain  damage  on  the  voyage,  but  arrive  at 
the  {dace  of  destination,  the  freight  may  become  payable,  althou^ 
by  reason  of  the  damage  the  value  of  the  goods  may  fall  short  of 
the  amount  of  freight;  but  the  freight  cannot  be  added  to  the 
amount  of  the  damage,  and  the  assured  has  not  a  perfect  indemnity 
for  his  loss. 

The  Policy. — ^The  policy  of  insurance,  which  has  been  defined 
to  be  the  instrument  in  which  the  terms  of  the  agreement  are  set 
forth,  is  generally  printed,  with  a  few  terms  superadded  in  writing, 
calculated  either  to  control  and  confine,  or  to  enlarge  and  extend, 
the  printed  language,  and  thereby  to  render  it  subservient  to  Uie 

{a)  Marsh.  2.  (c)  Per    Lord    TaUtrdem^    ddiTering 

{b)  Godtdll  V.  Boldero,  9  East,  81,  re-  jadgmeiit,  Winter  r.  ffaldimand,  2  B.  & 

cognized  by  Lord  EUenborough  in  Bain-  Ad.  656. 

bridge  t.  Neilson,  10  East,  344. 


setting  up  offices  for  making  assurances  on  marriages,  births,  christeniags, 
and  service.  See  also  stat.  27  Geo.  III.  c.  1,  against  fraudulent  insu- 
rances upon  lottery  tickets.   . 
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intention  of  the  parties  in  the  particukr  contract.  The  form  of 
the  policy  is  at  this  day  nearly  the  same  as  that  anciently  used 
among  merchants  (2) ;  every  poUcy  still  referring  to  those  made  in 
Lombard  Street,  where  the  Italians  (who  introduced  them  into 
England)  nsed  to  meet  at  a  house  called  the  Pawn-house,  or  Lom- 
bard, for  transacting  business,  before  the  building  the  Royal 
Exchange.  The  instrument  is  inaccurate  and  ungrammatical ;  but 
haying  acquired  a  sense  from  judicial  decision  and  the  usage  (3)  of 
trade,  it  may  be  safer  to  adhere  to.the  old  form  than  to  substitute 
another,  though  more  correct.  It  is  a  simple  contract,  by  which 
the  heir  is  not  bound,  although  the  word  ^^  heirs^  is  erroneously 
used  in  the  present  form  of  the  policy.  The  parties  are  bound  by 
the  contents  of  the  instrument,  and  will  not  be  permitted  to  giye 
parol  evidence  contradicting  (<{)  or  restraining  (e)  the  express 
terms  thereof  (4). 

Different  Kinds  of  Policies.^-  Policies  are  of  four  different  kinds : 
1.  An  interest  policy.    2.  A  wager  policy.     3.  An  open  policy.    4. 


{d)  Kamet  t.  Knightly,  Skinn.  54.  See      Campb.  57  ;  Meyer  ▼.  IBvertA,  4  Cunpb. 
also  ffeniie  ▼.   The  Royal  Exch,  Am,      22. 
Omtp,,  1  Ves.  317 ;  Htteare  ▼.  Oraham,  3  (e)  Weeton  ▼.  Emee,  I  Taunt.  115. 

(2)  See  the  form  of  policy  of  insurance  used  in  London  on  ship  or  goods 
in  the  appendix  to  Mr.  Justice  Park's  valuable  treatise.  See  the  Scotch 
form,  in  Miller's  Elements  of  the  Law  relating  to  Insurances,  8yo,  1787, 
p.  30. 

(3)  How  far  the  words  of  this  written  instrument  ought  to  be  controlled, 
or  any  words  supplied  Arom  the  usage  of  merchants,  is  a  question  which 
deserves  great  consideration,  as  it  may  affect  a  main  principle  in  the  law  of 
evidence. 

(4)  A  mistake  in  a  policy  may  be  altered,  by  consent ^  after  it  is  under- 
written. Bates  V.  Grabham,  Salk.  444.  In  a  case  where  the  clerk  of 
the  underwriter  had  been  guilty  of  a  mistake,  and  had  not  pursued  the 
written  instruction  of  the  underwriter,  a  court  of  equity  decreed  relief. 
Motteux  V.  Oov,  and  Comp.  of  London  Assurance^  1  Atk.  545.  A 
policy  was  executed  by  defendant  in  the  printed  form*,  without  any 
specific  subject  of  insurance  being  inserted  in  writing,  or  value  declared. 
The  subject  matter  was  afterwards  added  in  writing,  and  the  addition 
signed  by  other  underwriters.  It  was  holden,  that  the  assured  could  not 
recover  against  defendant,  who  had  not  signed,  on  the  contract,  as  it 
stood  altered  by  the  insertion.  So  if  the  assured,  after  subscription  by 
the  underwriter,  strikes  out  with  a  pen  the  time  of  warranty  of  sailing, 
which  stood  in  the  body  of  the  policy,  and  inserts  in  a  memorandum  in 
the  margin  a  different  time  for  sailing,  which  the  underwriter  does  not 
sign,  the  policy  is  thereby  destroyed.  Fairlie  v.  Christie,  7  Taunt.  416. 
See  also  Campbell  v.  Christieyi  Stark.  64,  to  the  same  effect.  But  an 
immaterial  alteration  will  not  vitiate  the  policy.  Sanderson  v.  Symonds, 
I  Brod.  &  Bingh.  426. 

*  Ltmghom  v.  Cologan,  4  Taunt.  330. 
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A  valued  policy.  1.  An  interest  policy  is,  where  the  aaBoied  has  a 
real,  sabstantial,  aasigDable  interest  in  the  thing  insured  (/).  2. 
A  wager  policy  is  an  insurance  founded  on  an  imaffinary  risk,  whero 
the  assured  lias  not  any  interest  in  the  thing  usnred,  and  con* 
seqnently  cannot  sustain  any  injury  by  the  happening  of  the  event 
insured  against.  3.  An  open  policy  is,  where  toe  value  of  the  ihinff 
insured  is  not  inserted  in  the  poli<^,  and  must  therefore  be  proved 
at  the  trial,  if  a  loss  happens.  4.  A  valued  policy  is  where  tiie 
value  of  the  thing  insnrea  has  been  settled  by  agreement  between 
the  parties,  and  that  value  inserted  in  the  policy  in  the  natore  of 
liquidated  danuices,  so  as  to  supersede  the  necessity  of  proving  it, 
in  case  of  a  total  loss.  The  custom  of  matdcg  valued  pdicies  arose 
soon  after  the  stat.  19  Geo.  II.  c.  87,  and  such  policies  were  decided 
to  be  legal  by  Xee,  C.  J. ;  since  which  time  the  constant  usaM,  m 
case  of  a  total  loss,  has  been  to  let  the  valuation  stand,  and  the 
parties  are  estopped  fifom  altering  it*  That  statute  was  made  in 
order  to  prohibit  mere  wagering  poUcies  by  persons  insuring  who 
had  no  interest  in  the  thing  insured,  and  therefore  it  avoids  policies 
made,  interest  or  no  interest^  or  without  farther  proof  of  interest  than 
the  policy  itself.  The  e£foct,  therefore,  of  a  valued  policy  is  not  to 
conclude  the  underwriter  from  showing  that  the  assured  had  no  inte- 
rest (^),  and  that  in  fact  it  was  a  mere  wagering  policy  within  the 
statute ;  but  in  order  to  avoid  disputes  as  to  the  quantum  of  the 
interest  of  the  assured,  the  parties  agree  that  it  shall  be  estimated 
at  a  certain  value.  If  goods  are  fraudulently  overvalued  in  a  policy 
of  insurance,  with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the  value 
actually  on  board  (A).  K.,  an  East  India  captiun,  having  bor- 
rowed money  of  R.,  in  order  to  secure  R.'arranged  with  P.  that 
K.  should  draw  in  favour  of  R.  bills  on  C.  (P.^s  agent  in  Calcutta), 
payable  thirty  days  after  the  arrival  of  the  ship  B.,  which  bills  R. 
was  to  indorse  to  P.,  and  P.  was  to  negotiate  on  Calcutta  upon 
K.'s  consigning  to  C.  soods  to  double  the  amount  of  the  bill ;  it 
was  holdenfi),  fixst,  wBi  P.  had  no  insurable  interest  in  these 
bills ;  secondly,  that  even  supposing  he  had,  he  oould  not  recover 
upon  a  policy  describing  them  as  bius  of  exehange. 

Requisites  of  the  Policy. — ^In  order  to  illustrate  the  nature  of 
the  policy,  it  mH  be  proper  to  consider  the  essential  parts  of  which 
it  is  composed,  whicn  are  as  follow: — 1.  The  name  of  the  party 
insured,  or  of  lus  agent  (p.  938).  2.  The  name  of  the  ship  (p.  935). 
3.  The  subject  matter  of  the  insurance  (p.  936).  4.  The  voyage  in- 
sured (p.  936).  5.  The  perils  against  which  the  insurer  undertakes 
to  indenmify  the  assured  (p.  989).  6.  The  memorandum  (p.  939). 
7.  The  date  and  subscription  (p.  944).    8.  The  stamp  (p.  944). 


a 


r/)  ManhaU,  199.  (A)  HtUgh  r.  Dt  le  Onar,  3  CMpb. 

Is)  Per  Lmwrenet,  J.,  in  SJUmft  ▼.      319. 
FeU0n,  2  EMt,  1 16.  (t)  Pmimtr  w.  PnUi,  3  Bingh.  185. 
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1.  Tke  Name  of  the  Party  imuredf  or  ofhu  Agent. 

A  cusicHn  prevafled  fbrmeriy  of  effecting  nuurine  insurances  in 
bbnk,  that  is^  without  epeeifymg  the  name  of  the  person  for  whose 
benefit  such  insmrances  were  made.  This  practice  having  been 
found  prodnctiYe  of  great  inconvenience^  it  was  enacted,  by  stat. 
25  Geo.  III.  c.  44,  that  where  policies  were  made  by  persons  re- 
siding in  Great  Britain,  the  names  of  the  persons  interested  should 
be  inserted  therein,  or  tiie  names  of  the  persons  who  should  effect 
the  same,  as  agents  for  the  persons  intexested,  and  in  the  case  of 
persons  not  raiding  in  Great  Britain,  the  names  of  the  agents. 
Soon  after  thislkatnte  was  passed,  a  question  arose  vefoa  it,  whether, 
ynhesx  an  agent  effected  a  policy  for  his  principal  residing  abroad,  it 
was  viGo&BBary  that  the  name  of  tiie  a^nt  should  be  inserted  in  the 
policy,  eo  nomine^  as  agent.  The  uourt  of  King^s  Bench  were 
dearly  of  opinion  that  it  was  necessary  (A).  It  was  holden  also  to 
be  necessary  that  the  names  of  all  the  persons  interested  should  be 
inserted  (I).  7%e  proviflioBs  oi  the  preceding  statute  having  been 
found  to  oe  injurious  to  the  interests  of  the  ship-owners  aim  mer- 
diants,  and  inadequate  to  the  pui^KMe  for  which  thc^  were  designed, 
the  legislature  again  interposed,  hj  repealine  this  statute,  and 
eoactiiig  another  (m),  whereby  it  was  declared,  ^Hhat  no  person 
should  eflfect  any  policy  on  any  fiAnp,  goods,  or  other  property, 
withoat  first  insertii^  die  names,  <x  usual  style  and  finn  of 
dealing  (5),  of  the  pereons  interested  in  such  assurance ;  or  of  f  A« 
congiancrs  or  consianeee  of  the  property  insured ;  or  of  die  persons 
reeidmg  in  Great  Britain  who  receive  the  order  for,  and  eroct  the 
policy ;  or  of  the  persons  who  give  the  order  to  the  agent  imme- 
diately employed  to  effect  the  policy ;  and  that  every  poli^  made 
contrary  to  the  meaning  of  this  act  should  be  void''  (6;.  K  is  not 
necessary  under  this  stotute,  (as  it  was  under  the  former,)  that, 
where  an  insurance  is  effected  by  an  agent,  the  name  of  the  assent 
should  be  inserted  in  the  policy,  eo  nomine,  as  agent.  Hence  where 
a  poliey  was  eflfected  by  A.  and  Go.  (n),  (who  were  the  Inrokers  and 

(k)  Pray  ▼.  Bdie,  1  T.  R.  314.  (m)  28  Oeo.  III.  c.  56. 

(I)  WiUom  ▼.  Reaiton,  Loodoa  SittiBgt  («)  De  Vi^nier  y.  SwtmitMf  B.  R.  M. 

after  M.  T.  1787;  Park,  29,  7th  ad.  89  Geo.  HI.,  1  Boe.  & PiiL  34i,  n. 


(5)  The  persons  interested  were  denominated  in  the  policy  ''The 
trustees  of  Messrs.  K.  F.  and  Co."  Lord  EUenborough  thought  that 
this  might  be  considered  as  their  usual  style  and  firm  of  dealing  for  the 
purposes  of  this  act.    Hibbert  v.  ilfar^,  1  Campb.  538. 

(6)  *'  This  statute  must  receive  the  most  liberal  construction  that  the 
words  will  bear.*'    Per  BuUer,  J.,  1  Bos.  &  Pul.  322. 
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ffeneral  agents  of  the  party  interested,)  and  A.  and  Co.  were  not 
described  as  agents  in  the  policy ;  but  it  having  been  averred  in  the 
declaration,  that  ^^  A.  and  Co.  were  the  persons  residing  in  Great 
Britain,  who  received  the  order  for,  and  effected  the  insurance  ;^  it 
was  holden  sufficient.  In  a  case  where  the  policy  was  effected  by 
insurance  brokers  (o),  who  stated  themselves  in  the  poUcy  to  have 
effected  it  "  as  agents ;"  and  it  was  averred  in  the  declaration,  that 
they  were  the  persons  residing  in  Great  Britain  who  received  the 
order  for  and  effected  the  insurance ;  but  it  did  not  appear  that 
they  were  in  any  other  instance  the  agents  of  the  party  interested ; 
it  was  objected,  that  a  mere  broker  was  not  within  the  description 
of  persons  mentioned  in  stat.  28  Geo.  III.,  and  that,  by  the  expres- 
sion '^as  agents,"  used  in  the  policy,  the  underwriter  had  been 
deceived,  since  he  might  have  been  led  to  suppose  tRtt  the  brokers 
were  the  general  agents  of  the  plaintiff,  which  they  did  not  appear 
to  have  been.  But  the  court  overruled  the  objection,  conceiving 
that  the  intention  of  the  legislature  had  been  satisfied  by  inserting 
the  names  of  the  persons  immediately  employed  to  effect  the  policy. 

A.  having  consigned  a  caigo  to  B.  (p),  transmitted  the  bills  of 
lading  to  C.  his  (i.  e.  A.'s)  general  agen^  with  directions  to  deliver 
them  to  B.,  in  order  that  B.  might  insure  the  cargo ;  shortly  after- 
wards A.  drew  a  bill  of  exchange  on  B.  for  the  amount  of  the  caigo 
in  favour  of  C,  and  remitted  the  same  to  C.  to  procure  acceptance. 

B.  refused  to  accept  the  bill  of  exchange,  and  returned  the  biUs  of 
lading  to  C,  who  thereupon  caused  an  insurance  to  be  effected  on 
the  cargo  in  his  own  name,  and  having  informed  A.  of  what  he 
had  done,  A.  approved  of  it.  A  loss  happened.  In  an  action  on 
the  policy,  it  was  averred  in  the  declaration,  that  the  interest  was 
in  A.,  and  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit,  and  that,  at  the  time  of  making  it,  C.  resided  in  Great 
Britain.  It  was  holden,  that  C.  fell  within  the  descripticm  of 
persons  mentioned  in  the  statute.  He  might  be  considered,  1,  as 
the  consijgnee,  inasmuch  as  he  wsa  the  general  aoent  of  A.,  and 
had  in  his  possession  the  bills  of  lading  which  had  been  returned 
by  B.,  the  original  consignee ;  2,  as  the  person  who  had  received 
the  order  to  insure ;  for  me  subsequent  approbation  of  A.  was  equi- 
valent to  a  previous  order,  and  consequently  the  policy  was  well 
effected  in  tne  name  of  C.  A  declaration  stating  that  A.  (the 
plaintiff)  caused  to  be  effected  a  policy,  containing  that  B.  made 
assurance,  and  averring  the  interest  in  C,  with  a  promise  by  the 
defendant  to  the  plaintiff,  in  consideration  of  the  premium  paid  by 
the  plaintiil^  was  holden  good,  after  verdict  (q). 

(o)  BeU  ▼.  GfTfon,  1  Bos.  &  Pal.  345.        316. 

(j>)  Wo(f\.  HomcMiU,  1  Bos.  &Pul.  (9)  MeUnh  r.  BeU,  15  East,  4. 
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2.  TU  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  In  the  policy ; 
for  if  the  underwriter  snould  be  deceived,  or  prejudiced  by  a  false 
name  having  been  given  to  him,  he  wiU  not  be  bound.  To  avoid 
any  inccmYenience  which  may  arise  from  a  mistake  in  the  name  of 
a  mip»  it  is  usual  to  add  in  the  poUcy,  to  the  name  given,  these 
words,  ^'  or  by  whatever  other  name  or  names  the  said  ship  should 
be  called  f  in  which  case,  although  it  should  appear  that  the  real 
name  of  the  ship  was  different  m>m  that  inserted  in  the  policy, 
yet,  if  the  identity  of  the  ship  can  be  proved,  and  if  it  does  not 
appear  that  the  underwriter  will  sustain  any  prejudice,  the  variance 
wiSl  be  immaterial*  As  where  an  insurance  was  made  upon  a 
ship  called  the  Leopard  (r),  ^*or  by  whatsoever  other  name,  &c.," 
wheiieof  was  master,  for  that  voyage,  A.  B.,  and  upon  the  evidence 
of  A.  B.  it  appeared,  that  the  smp  of  which  he  was  master  was 
called  the  Leonard;  and  was  never  called  by  the  name  of  the 
Leopard ;  it  was  holden  by  Lee^  C.  J.,  that  by  reason  of  the  general 
words,  ^'  by  whatsoever  name,  &c."  it  was  only  necessary  to  prove 
the  identity,  which  was  done  here  by  A.  B.,  who  said  tliat  he  was 
master  of  Uie  Leonard.  So  where  a  broker  had  received  instruc- 
tions to  insure  goods  on  board  an  American  ship,  called  ^^  the  Pre- 
sident'^  («),  but  by  mistake  had  stated  it  in  iiie  policy  all  as  one 
name  of  a  ship,  called  ^'  the  American  ship  Presiaent, '  instead  of 
stating  it  as  part  name  and  part  description ;  it  was  holden,  that 
the  general  words,  or  *^  by  whatever  other  name  called,"  had  cured 
the  mistake ;  the  identity  of  the  ship  in  which  the  goods  were  lost, 
with  that  in  which  they  were  insurea  for  the  voyage,  being  proved, 
and  it  not  appearing  that  the  underwriter  could  be  prejudiced  by 
the  mistake.  Where  there  is  a  policy  on  eoods  to  be  thereafter 
declared,  by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written 
declaration  upon  ffoods  by  a  wrong  ship,  to  which  the  underwriters 
put  their  initials,  ne  may  afterwards,  in  compliance  with  the  orders 
of  the  assured,  declare  upon  goods  by  another  ship,  without  the 
assent  of  the  underwriters,  and  without  a  new  stamp  {t). 

(r)  HMy.MoUneux^canmLeetC.Z,,  382. 

cited  and  recognixed  by  LawreMtf  J.,  in  (/)  Bobhufm  t.  Ttmrayt  3  Campb.  158 

Xe  Mnmier  y.  Vaughtm,  6  Eaat,  385.  (7) ;  1  M.  &  S.  217,  8.  C. 

(t)  L9  Menrier  w.  Vrntghan,  6  Eait, 


(7)  '*  The  declaration  of  interest  does  not  require  any  assent  on  the 
part  of  the  underwriters.  They  put  their  initials  to  it,  not  for  the  purpose 
of  expressing  their  assent,  but  to  authenticate  the  declaration,  and  to 
prevent  fraud  in  changing  the  subject  matter  intended  to  be  covered  by 
the  insurance.    The  contract  between  the  parties  is  complete  when  the 
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3.  The  Subject  Matter  of  the  Insurance. 

The  subject  matter  of  the  insurance  ou^t  to  be  inserted  in  the 
pdicy,  that  is,  whether  it  be  ship,  mods,  freight,  &c. ;  but  it  is  not 
necessary  that  the  particular  kind  of  goods  fiboald  be  epecified. 
But  the  assured  should  take  care  that  the  terms  used  are  Uopge  and 
comprdkensive  enough  to  embrace  accurately  and  precisdy  aD  the 
objects  of  the  insurance  (a).  JReepondentia  caimot  be  insured 
under  the  denommation  of  ffoode^  for  by  the  custom  of  merchants, 
respondentia  must  be  insured  under  a  special  denorainatioQ  (x)  (8). 
Provisume  which  are  necessary  for  the  use  of  the  ship's  crew,  and 
on  board  at  the  time  of  insurance,  are  comprehended  under  the 
word  ^jwrnUwrCj*  and  are  protected  by  a  poficy  on  the  ship  and 
ftunitiffe  (y). 


4«  The  Voyage  Insured. 

The  voyafle  msured  must  be  truly  and  accurately  described  in 
the  poHcy  (;^,  namely,  the  time  when,  s»d  place  at  which,  the  risk 
is  to  begin,  the  place  of  the  E^ip's  departure,  the  place  of  her  dee- 
tination,  and  the  time  when  the  nsk  shaJl  end.  A  ship  was 
insured  ^*  at  and  from  GFenoa,^  her  loading  consisting  of  perishable 
commodities  (a).  The  loading  was  put  on  board  at  Leghorn, 
whence  the  Tessd  had  sailed,  bound  for  Dublin ;  but  losing  her 
convoy  she  had  put  into  Oenoa,  where  she  lay  ncauiy  five  months, 

(«)  See  Whiter  ▼.  BMhMnd,  2  B.  &  (y)  Br^mgh  t.  WJUtmore^  4  T.  R.  20S. 

Ad.  649.  (jr>  MonfaaS,  227;  Smitk  r.  reUom, 

(«)  Glmmr  n.  Biaek,  3  Bvr.  1394 ;  1  D.  P.,  7fX  Jjdj,  1M«. 

Bl.  R.  405,  recognised  in  Simtmdi  and  (a)  HodffMom  w.  MIehardmm,  1  BL  Repw 

Loder  t.  Hbdgion,  6  Bin^»  114.  463. 


underwriters  have  signed  the  policy.  The  dedaration  of  interest  is  the 
mere  exercise  of  a  power  conferred  upon  the  assured.  It  is  generally  put 
upon  the  policy  for  convenience,  but  this  is  not  necessary ;  nor  is  there 
any  necessity  for  its  bemg  in  writing."  Per  Lord  ElUnborough^  G.  J., 
S.  C. 

(8)  In  Oregwy  v.CArtifie,  Park,  14;  Marshall,  d4,  325 ;  aDbng. 
419,  S.  C,  an  insurance  had  been  made  on  behalf  of  the  captain  of  an 
East  Indiaman  on  **  goods,  specie,  and  effects,"  on  board  his  diip ;  the 
plaintiff  claimed  to  recover  money  which  he  had  expended  for  the  use  of 
the  ship,  and  for  which  he  charged  respondentia  interert ;  it  was  proved 
by  several  East  India  ci^ptains,  that  this  kind  of  interest  was  ali^s 
insuied  under  the  denominarion  of  **  goods,  specie,  and  efiects."  The 
court  hdd,  that  under  this  czpiess  usage  the  plaintiff  was  entitled  to 
recover. 
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and  ihen  sailed.  Tlie  iosimiiiee  was  made  a  few  days  after  the 
ship  had  sailed  from  Ooaoa»  at  which  time  the  above-mentioiied 
curaimfitaiices  w;ere  known  to  the  assmred,  but  not  eommmiicated 
to  ihe  miderwriter.  A  few  days  after  the  ship  put  to  sea  she  was 
shattered  by  a  storm^  and  the  cargo  oonsiderably  damaged.  In  an 
aistion  on  the  policy,  it  was  povM  that  it  had  been  always  con- 
sidered as  material  to  acquaint  the  underwriter,  whether  the  in- 
snranee  was  to  be  at  the  commencement  or  in  the  middle  of  a 
voyage.  It  was  holden,  that  the  phuntiff  was  not  entitled  to 
recover.  In  an  action  upon  a  policy  of  insurance,  at,  and  from 
aUj  cmy^  or  eoerypart  and  place  on  Hu  coast  ofBrazUy  and  after 
tie  17tk  day  of  oeptemher  to  tie  Cape  of  Oood  Hope,  upon  goods 
and  skhfy  beginning  the  advaiture  upon  tiie  goods  from  the  loading 
thereoi  aboard  the  ship,  at  a/2,  an^y  or  every  port  and  place  en  tie 
coaet  of  BrazUj  and  from  tie  I7ti  day  of  September^  1800,  and 
upon  tne  ship  in  the  same  manner;  it  appeared  that  the  goods,  for 
the  loss  of  ^lich  the  plaintiff  declared,  had  been  put  on  board  at 
the  C^pe.  It  was  holden  (b)^  that  the  plaintiff  could  not  recover ; 
for  the  obvious  meaning  of  the  policy  was,  that  the  adventure  was 
to  attach  on  goods  and  ship,  arter  a  loading  of  goods  had  talcen 
place  on  the  coast  of  Brazil ;  and  as  that  curcumstance  or  event 
never  took  place  in  the  present  instance,  the  policy  of  course  never 
attached  at  alL  A  policy  at  and  from  O.,  on  goods,  beginning  the 
adventure  from  the  loacung  on  board  the  ship,  wiU  not  protect 
goods  laden  on  board  before  the  ship'^s  arrival  at  O.  (c).  The  fore- 
going cases  have  been  considered  as  laying  down  a  rule  of  strict 
construction  not  to  be  favoured :  hence^  if  there  be  anything  to 
indicate  that  a  prior  loading  was  conteipplated,  it  wiU  release  the 
case  from  that  strict  construction;  as  where  the  policy  was  on 
goods  at  and  fit>m  6.,  to  any  port  in  the  Baltic,  beginning  the 
adventure  from  the  loadmg  thereof  on  board  the  ship,  and  the 
policy  was  declared  to  be  in  continuation  of  a  former  policy,  which 
was  a  policy  from  V.  to  her  port  of  diaehaxffe  in  the  United  King* 
dom,  or  any  ports  in  the  Baltic,  with  Bberty  to  take  in  and 
discharge  gooaB,  wheresoever,  to  return  twelve  per  cent*  if  Uie 
voj^e  enckd  at  O. ;  it  was  helden  (d),  that  the  assured  were 
entiued  to  recover,  although  the  goods  were  not  loaded  on  board 
at  6.,  but  at  V.,  and  although  the  defendant  was  not  an  under- 
write on  the  former  policy.  So  where  the  policy  was  on  goods  at 
and  from  Pemambuco  to  Mavanham,  and  thence  to  Liverpool, 
bej^nrdng  the  adventure  on  the  goods  from  the  loading  thereof,,  on 
board  the  ship,  wieresoever  ;  it  was  holden  (e),  that  it  would  cover 

ib)  Bokfimm  t.  Freight  4  East,  130.  (j£)  BeU  ▼.  Hohmm,  16  East,  240 ;  3 

See  BpUtm  t.  Woodmm,  2  Tamit.  416 ;  Campb.  272,  A  a    See  also  BUkmm  t. 

JfenMycr  t.  Ltuhhigiim^  15  Beat,  46.  Cantairw,  5  B.  &  Ad.  651 ;  2  Ner.  &  M. 

(c)  Lmtffkom  r.  ffarify,  4  Tavnt.  628.  562. 

See  8piit0  t.  JVoodwum,  2  Tksnt.  416^  («)  Oladitim»  ▼.  O^,  1  M.&  S.  418. 
8.  F. 
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goods  previously  loaded  at  Liverpool,  and  which  arrived  at  P.,  but 
were  not  unloaded  there,  and  afterwards  sustained  a  partial  loss  by 
wreck  in  the  voyage  from  P.  to  M.  If  a  ship  be^  insured  for  one 
voyage  (/),  and  sads  upon  another,  although  she*  be  taken  before 
she  arrives  at  the  dividmg  point  of  the  two  voyages,  the  policy  is 
discharged.  So  if  a  ship,  insured  from  a  certain  time  (^),  saol  before 
the  time  on  a  different  voyage  from  that  insured,  the  assured 
cannot  recover,  though  she  afterwards  get  into  the  course  of  the 
voyage  described  in  the  policy,  and  is  lost  after  the  day  on  which 
the  policy  was  to  have  attached.  It  is  to  be  observed  (A),  however, 
that  if  the  termini  of  the  intended  voyage  are  the  same  with  that 
described  in  the  policy,  a  mere  intention  to  touch  at  a  particular 
port  out  of  the  usual  track  of  the  voyage  insured,  will  be  considered 
only  as  an  intention  to  dentate^  and  as  such  will  not  vacate  the 
policy.  The  vo^i^  is  to  be  considered  as  the  same,  until  the  vessel 
arrives  at  the  dividing  point  of  the  two  voyages. 

Ooods  were  insured  on  board  a  vessel  on  a  voyage  from  Liver- 
pool to  Palermo,  Messina,  and  Naples.  She  cleared  out  for  Naples 
only,  and  was  captured  before  the  aividing  point.  It  was  holden  (i), 
that  there  was  an  inception  of  the  voyage  insured ;  that  the  voyage 
insured  meant  a  voyage  to  all  or  any  of  the  places,  with  this  reserve 
only,  that  if  the  ship  went  to  more  than  one  place,  she  must  visit 
them  in  the  order  described  in  the  policy.  Goods  were  insured  on 
board  a  ship  from  London  to  Nantz,  with  liber^  to  call  at  Ostend, 
and  she  was  cleared  only  for  Ostend,  but  sailed  directly  for  Nantz, 
that  being  the  known  course  of  the  trade,  in  order  to  save  certain 
duties  bow  in  England  and  France.  It  was  holden  (A),  that  there 
was  not  any  fraud  on  the  underwriter  so  as  to  vacate  die  policy.  A 
ship  insured  from  A.  to  B.  sailed  with  directions  to  the  captain  to 
touch  at  C.  (Q;  an  intermediate  point.  To  a  certain  point  the 
voyage  was  the  same ;  from  that  point  there  were  three  tracks  to 
B.,  one  by  the  way  of  C,  the  two  others  by  different  courses ; 
there  were  advantages  and  disadvantages  attending  each,  and  it  was 
usual  for  the  captam  to  elect,  according  to  circumstances;  the  ship 
took  the  track  by  C,  with  intent  to  put  in  there,  but  was  taken 
before  ehe  actually  came  to  the  point,  where  she  must  have  turned 
out  of  the  track  to  B.  by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbour  of  G.  It  was  holden,  that  the  underwriter  was 
discharged;  because  he  was  entitled  to  the  advantage  of  the 
captain  s  judgment,  in  electing  which  of  the  three  tracks  it  was  best 
to  pursue,  ^en  he  came  to  the  first  dividing  point.  A  liberty 
^'  to  cruise  six  weeks,'*  in  a  policv  of  insurance,  has  been  holden  to 
mean  six  weeks   successively,  nrom  the  commencement  of  the 

.  (/)  Wooldridge  y.  Baydeil,  I  Doug.  B.  &  C.  18. 

16.  (t)  Manden  v,  Beid,  3  East,  572. 

(jf)  Way  y.  Modigliani,  2  T.  R.  30.  (k)  Pkmche  and  another  ▼.  FUtehm-, 

(A)  Kewley  t.  I^m,  2  H.  Bl.  343,  I  Dong.  250. 

cited  by  Bayley^  J.,  in  Hare  t.  Dratne,  7  (I)  MtddUwood  ▼.  Btolret,  7  T.  R.  162. 
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emise  (m).  A  policy  of  insuianoe  was  eflfected  on  a  ship  for  a 
certain  voyage  toith  letters  ofmarquej  with  leave  to  chase,  capture, 
and  man  prizes.  It  was  holden  (n),  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail  m  the 
course  of  the  voyage  insured,  in  order  to  make  the  sailing  of  the 
ship  insured  conform  to  that  of  the  prize,  was  not  within  the 
meaning  of  the  terms,  chasing,  capturing,  and  manning  prizes. 
See  further  on  this  subject,  Parr  v.  Anderson,  6  East,  202.  Policy 
<m  a  ship  for  four  months,  at  and  firom  a  place  to  any  port  or 
ports ;  it  was  holden  (o)^  that  an  open  roadstead  (being  the  usual 
place  of  loading  and  unloading,)  was  a  port  within  the  meaning  of 
this  policy. 

So  a  place  lying  within  a  bay,  with  a  roadstead  and  custoih- 
house,  and  of  which  the  British  consul  describes  himself  as  vice- 
consul,  has  been  holden  {p)  to  be  a  port  within  the  meaning  of 
the  policy.  But  upon  a  p^cy  at  and  from  a  port  of  lading,  it  was 
holden  (q),  that  a  proceeding  from  the  port  of  C.  to  B.,  within  the 
same  bay,  but  having  diiferent  post-offices,  although  subject  to  the 
jurisdiction  of  the  same  custom-house,  was  a  deviation. 


5.  The  Perils  against  which  the  Insvrer  undertakes  to  indemnify 

the  Assured. 

These  perils  must  be  inserted  in  the  policy.  MoUoy,  in  his 
Treatise  De  Jure  Maritime,  says,  that  there  is  scarce  any  mis- 
fortune which  is  not  provided  against  by  the  terms  of  the  policy 
which  was  used  in  his  time,  and  there  is  in  the  modem  printed 
form  of  policy  an  enumeration  of  the  same  adventures  and  perils, 
that  is,  ^^  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
taking  at  sea,  arrests.^  In  all  our  policies  are  inserted  the  words, 
'^  lost  or  not  lost,^  by  which  the  insurer  not  only  takes  upon  him- 
self the  risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  already 
have  happened  (r). 

6.  Of  the  Memorandum. 

The  underwriters  of  London,  in  order  to  protect  themselves 
u;ainst  small  averages,  which  might  be  claimed  in  respect  of  perish- 
wle  commodities,  have  inserted,  at  the  foot  of  the  policy,  a  memo- 
Cm)  S^en  T.  Bridge,  Dong.  527.  ▼.  C7am»,  4  Bli.  578 ;  2  Dow.  &  C.  129. 
(»)  Lawrence  t.  Sydt^tkam^  6  Bast,        .  {q)  Br&um  t.  Taylmtr,  5  NaT.  &  M. 
45.     See  HMeri  ▼.  HdOiday,  2  T«imt.      472 ;  4  Ad.  &  EU.  241. 
42S.  (r)  ManhaU,  237;  Mead  t.  DatmoH, 
(o)  Cockeif  ▼.  Atkmttm,  2  B.  &  A.  460.      3  Ad.  &  Ell.  303 ;  4  Ney.  &  M.  701,  ind 
(ji)  Seotland  Sea  Inearanee  Compannff     pott^  p.  947. 
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randum  to  the  following  efibct :  ''  N.  B.  Com  (9),  fiah,  salt  (10), 
fruit,  flour,  and  seed,  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides, 
and  skins,  are  warranted  free  from  average  under  <f  5  per  cent. : 
and  all  other  goods,  also  the  ship  and  freight,  are  warranted  free 
of  average  under  £Z  per  cent.,  unless  general,  or  the  ship  be 
stranded,*'  The  words  in  italics  have  been  omitted  for  several 
years  in  the  forms  of  policies  adopted  by  the  two  insurance  com- 

Sinies,  viz.  London  Assurance  and  Royal  Exchange  Assurance. 
y  virtue  of  this  memorandum,  the  insurer  is  not  l^und  to  make 
good  any  average  or  partial  loss  upon  the  articles  specified  in  the 
memorandum  except  a  general  average,  or  unless  the  ship  be 
stomded. 

The  term  general  average  requires  explanation.  Whatever 
damage  or  loss  is  incurred  by  any  particular  part  of  the  ship  or 
cargo  for  the  preservation  of  the  rest^  such  damage  or  loss  shall 
be  considered  as  general  average  ;  that  is,  the  several  parties  inte- 
rested in  the  ship,  freight  (i),  or  cargo,  shall  contribute  their 
respective  proportions  to  indemnify  the  owner  of  the  particular 
part  for  the  damage,  which  has  been  incurred  for  the  good  of  alL 
From  the  precedmg  description,  it  appears,  that  in  order  to  con- 
stitute a  general  average,  tne  whole  adventure  must  have  been  in 
jeopardy.  A  ship  laden  with  coals  and  wheat  {t\  (which  were  the 
subject  matter  of  insurance,)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  tiiere  happening  to  be  a  great  scarcity 
of  com  there  at  that  time,  the  people  came  on  board  in  a  tumul- 
tuous manner,  took  the  government  of  her  from  the  captain  and 
crew,  and  weighed  her  anchor,  by  which  she  drove  on  a  reef  of 
rocks,  where  &£e  was  stranded,  and  they  would  not  leave  her  till 
they  had  compelled  the  captain  to  sell  all  the  com  except  about 
ten  tons,  at  a  certain  rate  which  was  about  three  fourths  of  the 
invoice  price.  The  ten  tons  were  damaged  in  consequence  of  the 
stranding,  and  it  became  necessary  that  they  should  be  thrown  over- 
board. The  ship  afterwards  arrived  at  her  place  of  destination  witii 
the  remainder  of  her  cargo,  which  was  about  <£25  worth  of  coals. 
It  was  contended,  that  the  loss  sustained  was  a  general,  and  not  a 

(«)  Da  Co9ia  t.  Ntwnham^  2  T.  R.  (0  NMUt  and  tmoiker  r,  Ltukm^m, 

407 ;  Wilttam  t.  XomiMi  Auuranee,  I      4  T.  R.  783. 
M.  &  S«  318. 


(9)  The  word  com  comprehends  peas,  Mason  v.  Skurray^  Marsh.  143; 
Park,  179,  7th  edition  ;  and  malt ;  Moody  v.  Surridge^  2  Esp.  N.  P.  C. 
633,  Kenyon^  C.  J. ;  but  not  rice.  Scott  v.  Bourdillon,  2  Bos.  &  Pal. 
N.  R.  213. 

(10)  The  word  salt  does  not  comprehend  saltpetre.  Joumu  v.  Bour- 
dieu,  Park,  179,  per  Wilson ,  J. 
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particnlar  average ;  bat  the  court  were  of  a  different  opinion,  Lord 
Kenyan^  G.  J.,  obeerying,  that  this  was  not  a  general  average, 
becaoae  the  whole  adventure  was  never  in  jeoparay.  There  was 
not  any  pretence  to  say  that  the  persons  who  took  the  com  intended 
any  injury  to  the  ship,  or  to  any  other  part  of  the  cai^o,  except 
the  com,  which  they  wanted  in  order  to  prevent  their  sunering  in  a 
time  of  scarcity ;  therefore  the  plaintiffe  could  never  have  called  on 
the  rest  of  the  owners  to  contribute  their  proportion  as  upon  a 
general  average. 

It  is  not  every  object  of  value  which  has  been  held  liable  to  a 
contribution  for  average,  but  such  stores  only  as  are  termed  merces. 
Merces  has  never  been  held  to  extend  to  provisions,  but  includes 
only  the  caim  put  on  board  for  the  purposes  of  commerce.  Hence 
it  has  been  holden  (tc),  that  provisions  do  not  contribute  to  general 
average^  even  where  the  cargo  consisted  of  passengers  only,  in  a 
convict  ship. 

Insurance  At  and  from  C.  to  L.  on  goods,  in  a  ship  by  name, 
until  the  same  should  be  there  safely  discharged  and  landed,  rice 
free  of  particular  average,  and  the  ship  with  rice  and  other  goods 
arrived  within  the  limits  of  the  port  of  L.,  but  before  she  coiud  be 
brouffht  to  her  moorinss  or  be  at  all  unloaded,  ran  agroimd  and  was 
wrecked,  and  the  whole  cargo  was  greatly  damaged,  and  was  taken 
out  of  her  in  craft,  and  carried  to  the  consignees  at  L.  and  sold, 
and  produced  upon  the  whole  little  more  uian  sufficient  to  pay 
fireignt  and  salvage,  but  the  rice  did  not  produce  sufficient  to  pay 
the  freight :  it  was  holden  (x),  that  this  was  a  case  of  particular 
average  cmly,  and  therefore  as  to  the  rice  the  underwriter  was 
exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception  (v),  viz.  the  words 
'*  unless  the  ship  be  stranded,^  it  has  been  holden,  that  these  are 
words  of  condition,  and  that  if  such  condition  happens,  it  destroys 
the  exception  and  lets  in  the  general  words  of  tne  policy  (^r),  and 
that  the  underwiter  is  liable  for  an  average  loss  upon  the  articles 
specified  in  the  memorandum,  where  there  is  a  stranding,  although 
no  part  of  the  loss  happen  in  consequence  of  the  stranding,  pro- 
vide such  average  loss  arises  from  one  of  the  perils  insured 
against  (11).  Andthe  underwriter  is  liable  (a)  for  a  loss,  the  proxi- 


S: 


«)  BrownY.  8tigpyMim,4BinghAl9.  (x)  Burmtt  y.   KenHngton,  7  T.  R. 

W)  Gieimie  t.  7^  Londom  Au.  Oomp,,  210»  recognised  by  Tindal^  C.  J.,  delWer- 

2  M.  fc  S.  371.  ing  judgment  of  conrt  in  Kmg^ford  t. 

(f )  QmtiiUm  t.  LoiuUm  Au.,  cited  by  MarthaU,  8  Bingh.  463. 

Nortwn,  3  Burr.   1553  ;   2  Mag.  385  ;  (a)  Bu9k  t.  R.  S.  A.,  2  B.  &  A.  73  ; 

Bmmett  r,  Keiuington,  7  T.  R.  210.  See  Walker  ▼.  Maitkmd,  5  B.  &  A.   171, 

note  of  former  trial  in  Peake's  Additional  cited  by  Bojfley,  J.,  in  Bishop  t.  Petii- 

I,  p.  71.  hnd,  7  B.  &  C.  223. 


(11)  <' When  a  ship  is  stranded,  the  underwriters  agree  to  ascribe  the 
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mate  cause  of  which  is  one  of  the  enumerated  risks,  although  the 
remote  cause  may  be  traced  to  the  negligence  of  the  master  and 
mariners. 

To  constitute  a  stranding,  it  is  essential  that  the  vessel  should 
be  stationary ;  the  striking  on  a  rock  where  the  vessel  remains  for 
a  minute  and  a  half  only,  is  not  a  stranding,  though  she  thereby 
receives  an  injury  which  eventually  proves  fatal  (2).  A  strand^ 
ing  (c)  may  be  said  to  take  place  where  a  ship  takes  the  ground 
not  in  the  ordinary  course  of  .the  navigation,  but  by  reason  of  some 
unforeseen  accident ;  for  the  mere  taking  of  the  ground  (d)  in  the 
ordinary  course  of  the  voyage,  is  not  a  stranding  within  the 
meaning  of  the  policy.  Upon  the  ebbing  of  the  tide,  a  vessel  took 
the  ground  in  a  tide  harbour  in  the  place  where  it  was  intended  she 
should ;  but  in  so  doing,  struck  against  some  hard  substance,  hj 
which  two  holes  were  made  in  her  bottom,  and  the  cargo  danuiged ; 
this  was  holden  (e)  not  to  be  a  stranding. 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and 
left  there,  and  she  took  the  ground,  and  when  the  tide  left  her, 
fell  over  on  her  side  and  bilged,  in  consequence  of  which  when  the 
tide  rose  she  filled  with  water,  and  the  goods  were  wetted  and 
damaged :  it  was  holden  (/),  that  this  was  a  stranding  to  entitle 
the  assured  to  recover  for  an  average  loss  upon  the  goods.  So 
where,  in  assumpsit  on  a  policy  on  goods  warranted  free  from 
average,  unless  the  ship  were  stranded,  it  appeared,  that  in  the 
course  of  the  voyage,  the  ship  was,  by  tempestuous  weather,  forced 
to  take  shelter  in  a  harbour,  and  in  entering,  it  struck  upon  an 
anchor,  and  being  brought  to  her  moorings,  was  found  leaky  and  in 
danger  of  sinking,  and  on  that  account  was  hauled  witn  warps 
higher  up  the  harbour,  where  she  took  the  ground,  and  remained 
fast  there  for  half  an  hour ;  it  was  holden  (a),  that  this  was  a 
stranding  within  the  meaning  of  the  policy,  where,  during  the 
course  of  a  voyage  upon  an  iSand  navigation,  it  became  necessary, 
in  order  to  repair  the  navigation,  to  (&aw  off  the  water :  and  the 
ship,  in  consequence,  having  been  placed  in  the  most  secure  situa- 
tion that  could  be  found,  when  the  water  was  drawn  off,  went  by 

(b)  MacdouffU  t.  The  Royal  JKr.  Ait.  (J)  Heame  t.  Bdnamdi,   1  Brod.  & 
Co.,  1  Stark.  N.  P.  C.  130.  Bingh.  388. 

(c)  Per  Bayley,  J.,  in  BUhop  ▼.  Pent-  (e)  Kingt/ord  v.  Marthali,  8  Bingh. 
land,  7  B.  &  C.  224.    The  case  of  BishQp  458. 

V.  Penitand  was  recognized  in  Wellt  v.  (/)  Canruthert  v.  Sydebotkam,  4  M. 

Hoywood,  3  B.  &  Ad.  20,   Parhe,  J.,      &  S.  77. 

ditiewtiente.  (jgi)  Barrow  ▼.  Be//,  4  B.  &  C 


loss  to  the  stranding,  as  being  the  most  probable  occasion  of  the  damage, 
though  that  fact  cannot  always  l)e  ascertained."  Per  Lord  Kenyan,  C. 
J.,  4T.  R.  787. 
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accident  upon  some  piles,  which  were  not  previously  known  to  be 
there:  it  was  holden(A),  that  this  was  a  stranding  within  the 
usual  memorandum  in  the  policy,  the  accident  having  happened  not 
in  the  ordinanr  course  of  such  voyage.     So  where  a  ship  having 
^oods  on  board,  was  compelled,  in  the  course  of  her  voyage,  to  put 
mto  a  tide  harbour,  and  was  there  moored  alongside  a  quay,  in  the 
usual  place  for  ships  of  her  burthen.     It  became  necessary,  in 
addition  to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts  on 
the  shore,  to  prevent  her  fafiing  over,  upon  the  tide  leaving  her. 
The  rope,  not  being  of  sufficient  strength,  broke  when  the  tide  left 
the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby  stove  in 
and  greatly  injured :  it  was  holden  (t),  that  this  was  a  stranding.  So 
where  the  ship,  having  arrived  in  Hull  harbour,  was  in  the  course  of 
discharging  her  cargo  at  a  quay  alongside  of  which  she  was  moored. 
At  low  water  she  grounded  on  the  mud ;    but  on  one  occasion, 
the  rope  by  which  her  head  was  moored  to  the  opposite  side  of  the 
harbour  stretched,  and  the  wind  blowing  from  a  particular  quarter, 
instead  of  grounding  entirely  on  the  mud,  as  it  was  intended  she 
should  have  done,  me  partly  grounded  on  a  bank  of  rubbish  and 
stones*     This  grounding  was  holden  (A),   by  a  majority  of  the 
judges,  to  be  a  stranding.     It  will  be  remarked,  that  all  these  cases 
were  decided  upon  the  principle,  that  the  taking  the  ground  was 
occasioned  by  some  extraneous  and  accidental  cause ;  and  was  not 
a  taking  of  the  ground  in  the  usual  course  of  navigation.    Accord- 
ing to  Lord  Tenterden,  the  rule  which  may  fairly  be  collected  from 
the  greater  number  of  the  cases  is  this  : — ^'  Where  (/)  a  vessel  takes 
the  ground  in  the  ordinary  and  usual  course  of  navigation  and 
management  in  a  tide  river  or  harbour^  upon  the  ebbing  of  the  tide 
or  from  a  natural  deficiency  of  water ^  so  that  she  may  float  again 
upon  the  flow  of  tide  or  increase  of  water y  such  an  event  shall  not 
he  considered  a  stranding  within  the  meaning  of  the  memorandum. 
But  where  the  ground  is  taken  under  any  extraordinary  circum- 
stances of  time  or  place^  by  reason  of  some  unusual  or  accidental 
occurrence^  such  an  event  shall  be  considered  as  a  stranding.** 
Where  goods  were  insured  free  from  average,  unless  general  or 
the  ship  be  stranded,  and  a  particular  average  loss  was  incurred  by 
the  stranding  of  a  lighter  conveying  the  goods  from  ship  to  shore ; 
it  was  holden  (m),  tiiat  the  insurer  was  not  liable.     The  assured 
may  recover  an  average  loss  upon  a  damage  by  stranding,  occa- 
sioned by  the  neglect  of  a  Liverpool  pilot  appointed  under  stat. 
37  Geo.  III.  c.  78,  while  the  ship  was  under  his  conduct  (n). 

Where  there  is  neither  general  average  nor  stranding  (o),  it 


i: 


A)  JCsyiMrT.  Go<finofiify5B.&A.225.  (n)  Carruthen  y.  Spdebotham,  4  M. 

i)  Bitkap  T.  PmtUmd,  7  B.  &  C.219.  &  S.  77. 

(k)  Weib  V.  Hopwood,  3  B.  &  Ad.  20.  (o)  itfafcm  y.  Skmray,  London  Sittings 

(0  In  WeiUy,  Hopwood,  3  B.  &  Ad.  34.  after  H.  T.  1 780,  coram  Lord  Maiufleid, 

(m)  Hoffman  y,  Marthalif  2  Bingb.  N.  C.  J.,  Park,  191,  2;  Cocking  v.  Frater, 

C.  383 ;  2  Scott,  559.  Park,  1^1 ;  Manh.  144. 
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seems  that  the  underwriter  is  not  liable  at  all,  if  the  commodity 
specifically  remain,  although  the  damage  sustained  may  amount  to 
a  total  loss.  The  Royal  Exchange  Assurance  Comnany  is  liable 
for  a  total  loss  upon  a  cargo  of  wheat,  where  the  snip,  from  the 
perik  insured  against,  becomes  incapable  of  pursuing  the  voyage, 
and  another  vessel  cannot  be  procured  to  forward  the  caigo  (p). 


7.   TheDaU. 

Reffularly  the  policy  should  be  dated  {q)^  that  is,  to  each  sub- 
scription, for  each  subscription  makes  a  distinct  contract,  the  day 
on  which,  and  the  month  and  year  in  which,  it  is  made  ought  to  be 
added.  The  insertion  of  a  date  may  tend  to  the  discovery  of  fraud, 
and  conseijuently  ought  not  to  be  omitted.  It  is  usual,  althoitt;h 
not  essentially  necessaiy,  to  specify  the  sum  insured:  and  the 
mode  of  doing  this  is,  by  writing  the  sum  in  words,  and  not  in 
figures,  in  order  to  prevent  any  alteration  being  made. 


8.  The  Stamp. 

The  policy  must  be  duly  stamped  (12),  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  champed  afterwards  (r). 

A  policy  of  insurance  was  subscribed  by  the  defendant  on  the 
5th  of  February,  1800  («),  and  duly  stamped,  purporting  to  be  a 
policy  ^'  on  goods  and  specie  on  board  of  ship  or  ships  sailing 
between  the  1st  of  October,  1799,  and  the  1st  of  June,  1800,  being 
the  property  whwh  should  first  sail  to  a  certain  amount,  and  upon 
the  vessels  carrying  the  goods.'*  After  the  1st  of  June,  1800,  out 
before  any  notice  of  the  determination  of  the  risk  (13)  had  been 
received,  a  memorandum  was  written  on  the  policy,  and  subscribed 
by  the  defendant,  whereby  it  was  agreed  to  extend  the  time  of 
sailing  to  the  1st  of  August,  1800.     It  was  holden,  that  although 

(p)  Per    Lord  SlUnborough,    C.  J.,  (a)  Marsh.  241. 

Wilson  y.R.B,  Am.  Ofmp,,  2  Campb.  623.  (r)  Roderick  v.  Hovil,  3  Campb.  103. 

See  alio  Mamung  t.  NewnAam,  ib,  624,  («)  Keiumgtm  t.  IngUt^  in  error,  8 

n. ;  3  Dong.  130,  8.  C. ;  and  Amdermm  £aat,  273. 
T.  Wallii,  2  M.  &  S.  240. 


(12)  For  the  amount  of  the  stamp  duties,  see  stat.  3  &  4  Will.  IV. 
c.  23. 

(13)  By  these  words,  '<  determination  of  the  risk,"  is  to  be  understood 
either  the  loss  or  safe  arrival  of  the  thing  insured,  or  the  final  end  and 
conclusion  of  the  voyage.  Per  Lord  Ellenborough,  C.  J.,  delivering 
judgment  of  court  in  Kensington  v.  Inglis,  8  East,  291. 
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by  this  memorandum  the  time  of  'sailing  was  extended,  yet  the 
object  of  the  insurance  continued  the  same ;  and  consequently  the 
memorandum,  falling  within  the  proviso  contained  in  the  13th 
section  of  the  stat.  35  Oeo.  III.  c.  63,  did  not  require  a 
stamp. 

The  Stat.  35  Geo.  III.  c.  63,  s.  13,  provides,  '^  that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  con£tions  of  any  policy  of  insurance, 
duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
that  such  alteration  be  made  before  notice  of  the  determination  of 
the  rish  originally  insured,  ^c,^  and  so  that  the  thing  insured  shall 
remain  the  property  of  the  same  persons;  and  so  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed  by  this 
act ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by 
means  of  such  alteration^  The  words  ^^tiie  thing  insured  shall 
remain  the  property,  &c.^  4>pfy  ^  ^^^  identical  and  continued 
subject  matter  all  along  remaining  the  property  of  the  same  pro- 
prietor, and  wiU  not  comprehend  a  case  where  the  thing  last  in- 
sured is  not  only  in  fact,  but  in  name  and  kind,  as  a  specific  object 
of  insurance,  essentially  different  from  the  thing  first  insured,  and 
which  begins  also  to  have  an  existence  at  a  much  later  period  than 
the  other,  and  when  the  thin^  first  insured  scarcely,  or  in  a  small 
degree  only,  remains  or  contmues  to  exist  at  all.  Hence,  where 
the  originsd  policy  was  ^'  on  ship  and  outfit,**  at  and  from  London 
to  the  South  Seas,  during  the  ship's  stay  and  fishing  there,  and  at 
and  thence  to  Great  Bri^in,  &c. ;  and  after  the  ship  had  sailed  on 
the  voyage  insured,  by  consent  of  the  underwriters,  the  policy  was 
altered,  and  declared  to  be  on  the  ship  and  goods,  instead  of  the  ship 
and  outfit.  It  was  holden,  that  as  the  outfit  for  such  a  voyage  as 
was  described  in  the  poHcy  differed  materially  from  what  was  com- 
prehended under  the  term  goods,  the  policy  in  its  altered  state 
required  an  additional  stamp  within  the  meaning  of  the  preceding 
section  {£).  It  was  holden  afterwards,  that  the  assured  could  not 
recover  upon  the  policy  in  its  original  state,  as  an  assurance  on 
"  ship  ana  outfit,"  by  reason  of  the  alteration  apparent  on  the  face 
of  the  instrument,  such  alteration  having  been  made  by  the  parties 
interested  («).  But  where  a  broker  instructed  to  effect  a  policy  on 
goods,  effected  it  on  ship :  and  the  mistake  was  afterwards  rectified 
By  the  underwriter  subscribing  a  memorandum  in  the  margin :  it 
was  holden,  that  a  new  stamp  was  not  necessary  (:r).  So  where  a 
mistake  was  made  by  an  agent  in  declaring  the  interest  in  the 
margin  of  the  policy  to  be  on  a  ship  by  a  wrong  name,  it  was 
holden,  that  it  might  be  rectified  by  inserting  tne  true  name, 

(0  HiU  ▼.  Patten,  8  East,  373,  cited      C«mpb.  72,  cited  in  Beed  v.  Deere,  7  B. 
in  Bathe  y.  Tayhr,  15  East,  415.  &  C.  264. 

(«)  Fmeh  ▼.  Patten,  9  Eut,  351 ;  1  («)  SawteU  ▼.  Loadmi,  5  Taunt.  359. 
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without  a  fresh  stamp  (y).  A  policy  was  eflbcted  at  four  guineas 
per  cent,  on  hemp  marked  R«  and  ^ued,  with  certain  returns  of 
premium,  upon  arrival  at  certain  ports,  and  warranted  to  sail  before 
the  20th  of  August,  which  was  a  summer  risk  and  premium.  By 
a  memorandum  indorsed,  the  underwriter,  for  four  guineas  addi- 
tional and  the  return  of  five  shillings  less  for  arrival,  absolved  the 
assured  from  the  warranty  of  sailing  before  the  20th  August,  so 
makinff  it  a  winter  risk,  and  vnthdrew  the  mark  of  the  hemp ;  it 
was  holden  (z),  that  these  alterations  might  be  made  by  stat.  35 
Creo.  III.  c.  63,  s.  13,  without  any  new  stamp.  Policy  on  goods  at 
and  from  Stockholm  to  Swinemunde;  and  the  ship  being  drivoi 
into  Wisby  on  the  20th*  May,  and  detained  there  till  the  9th 
October,  tne  assured,  on  1st  July,  wrote  to  their  agents  in  London, 
*'  that  the  captain  had  been  ordered  to  proceed  to  Konigsberg,  as 
they  were  not  certain  whether  the  enemy  might  be  at  Swinemunde 
or  not,  and  that  the  passage  to  Konissberg  was  nearly  the  same, 
but  rather  the  shortest  and  safest,  and  they  desired  the  agents  to 
arrange  the  matter  with  the  underwriters  ;^  which  letter  the  agents 
receivmg  on  the  12th  July,  applied  to  the  underwriters  for  their 
consent  to  alter  the  policy,  by  adding  the  words  ^^  Konigsberg  or 
MemeP  after  '^ Swinemunde,"  which  consent  was  obtained;  and 
the  ship  and  ^ods  were  afterwards  lost  in  their  voyage  to  Konigs- 
berg; it  was  holden  (a),  that  this  alteration  did  not  require  a  new 
stamp.  So  where  the  policy  was,  '^  at  and  from  Liverpool  to 
Quebec,"  and  afterwards,  by  a  memorandum  at  the  foot,  it  vras 
changed  to  "  from  Liverpool  to  St.  John's,  New  Brunswick ;"  it  was 
holden  (&),  that  a  new  stamp  was  not  necessary.  Policy  of  in* 
surance  on  ship  and  goods  at  and  from  Cuba  to  Liverpool,  with 
liberty,  ^^  in  that  voyage,  to  proceed  and  sail  to,  and  touch  and  stay 
at,  any  ports  or  places  whatsoever ;  and  with  leave  to  discharge  and 
take  in,  at  any  ports  or  places  she  might  touch  at,  without  prejudice 
to  that  insurance ;"  the  insured,  after  subscription  of  the  policy, 
inserted  in  the  body  of  it  the  words,  ^^  with  leave  to  call  off  Jamaica,^ 
to  which  interpolation  all  the  underwriters  assented,  without  increase 
of  premium,  except  the  defendant,  who,  being  out  of  the  way,  was 
not  applied  to.  The  captain  sailed  from  Cuba  with  eight  men, 
engaged  to  navigate  to  Liverpool,  and  two  to  Jamaica,  being  unable, 
at  Cuba,  to  procure  ten  men  (the  proper  complement  of  the  crew) 
for  Liverpool.  She  then  touched  at  Jamaica,  for  the  sole  purpose 
of  landing  the  two  men,  and  procuring  others  in  their  stead ;  and, 
having  accomplished  this  purpose,  was  lost  on  the  voyage  frt>m 
Jamaica  to  Liverpool :  it  was  holden  (c),  Ist,  that  this  was  a  mate- 
rial alteration  of  the  policy,  and  rendered  it  void ;  2nd,  that  the 


(y)  Bobimom  v.   Touraif,  1  M.  &  S.  (b)  Broekelbank  ▼.  Suarue,  1  B.  &  AiL 

217.  81. 

(z) /fubbardv.Jaekion,  A  Taxmt,  169,  (c)  Forthaw    ▼.  Ckabert,  2   Brod.  8c 

[a)  Ramsirom  and  another  v.  Bell,  5  Biogh.  158. 
M.&S.  267. 


t 
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ship  was  not,  as  to  the  crew,  seaworthy  for  the  whole  voyage,  (as 
she  ought  to  have  been,)  when  she  sailed  from  Cuba ;  3rd,  that  the 
circumstance  of  her  having  become  seaworthy  after  her  leaving 
Cuba,  and  before  the  loss,  did  not  entitle  the  plaintiff  to  recover. 

A  policy  on  a  ship,  lost  or  not  lost,  is  good  (d),  the  ship  having 
been  accepted  for  msurance  and  the  premium  paid  before  loss, 
although  the  policv  was  not  actually  executed  and  stamped  till  loss 
had  happened,  and  both  insurer  and  assured  knew  it. 

Sule  of  Construction. — The  same  rule  of  construction  which 
applies  to  aU  oth«  instnim^tB,  appK^  equally  to  a  policy  of  a^ 
surance  (e),  viz,  that  it  is  to  be  construed  according  to  its  sense  and 
meaning,  as  collected  in  the  first  place  from  the  terms  used  in  it, 
which  terms  are  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  imless  they  have  generally,  in  respect  to  the  subject 
matter,  as  by  the  known  usage  of  trade  or  the  like,  acquired  a  pe- 
culiar sense  distinct  from  the  popular  sense  of  the  same  words,  or 
unless  the  context  evidenthr  points  out  that  they  must,  in  the  par- 
ticular instance,  and  in  order  to  effect  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies  of 
assurance  and  other  instruments  in  this  respect,  is,  that  the  greater 
part  of  the  printed  language  of  them,  being  invariable  and  uniform, 
has  acquired,  from  use  ana  practice,  a  known  and  definite  meaning, 
and  that  the  words  superadded  in  writing,  subject  indeed  always  to 
be  governed  in  point  of  construction  by  the  language  and  terms 
with  which  they  are  accompanied,  are  entitled,  nevertheless,  if 
there  should  be  any  reasonable  doubt  upon  the  sense  and  meaning 
of  the  whole,  to  have  a  greater  effect  attributed  to  them  than  to  the 
printed  words ;  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  for  the  expression  of 
their  meaning,  and  the  printed  words  are  a  general  formula, 
adapted  equaSy  to  their  case,  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  subjects. 


(lO  -AfMcI  ▼•  AmtM,  3  Ad.  H  EU.  French,  4  Eut,  135,  recognised  by  Lord 

303 ;  4  Nev.  &  M,  701.  Tenierdm,  C.  J.,  delivering  jadgment  of 

(«)  Lord  BUenborouffh,  C.  J.,  deliver-  court  in  Hunter  t.  Leaihiey,  10  B.  &  C. 

ing  judgment  of  court  hi  Robertsim  ▼.  871. 
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III.  What  Persons  may  be  Insured^  p.  948 ;  Who  may  he  Insurers^ 

p.  948 ;  What  may  be  Insured,  p.  950. 

What  Persons  may  be  Insured, 

In  this  countiT  all  persons,  whether  British  subjects  or  aliens, 
may,  in  general,  be  insured.  But  an  action  cannot  be  maintained 
on  a  pohcy  at  the  suit  or  on  the  behalf  of  an  alien  enemy  during 
war,  although  the  property  insured  be  of  British  manufiicture,  and 
exported  from  this  country  (f).  A  neutral,  however,  although 
domiciled  and  carrying  on  traae  in  an  enemy^s -country,  in  partner- 
ship with  an  alien  enemy,  may  insure  his  interest  in  the  joint  pro- 
perty, and  on  coming  into  this  country  may  sue  for  the  recovery  of 
a  loss  arising  from  one  of  the  perils  insured  against  {g). 

Where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the 
kill's  license,  an  assurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  the  behalf  of  the  ship-owner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust;  and 
although  the  kmg^s  license  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  ship-owner,  (being  an 
alien  enemy,)  in  respect  of  suit,  so  as  to  enable  hun  to  sue  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest  (A). 

An  English  subject  who  lives  and  carries  on  trade  under  the  pro- 
tection and  for  the  benefit  of  a  hostile  state,  and  who  is  so  iSur  a 
merchant  settled  in  the  state  that  his  goods  would  be  liable  to  con- 
fiscation in  a  court  of  prize,  is  not  to  be  considered  as  entitled  to 
sue  as  an  Endish  subject  in  an  English  court  of  justice.  Residing 
under  the  allegianoe  and  protection  of  a  hostile  state,  he  may  be 
considered,  to  aU  civil  purposes,  as  much  an  alien  enemy  as  if  he 
were  bom  there.  But  if  he  reside  in  a  neutral  country,  he  is  enti- 
tled to  all  the  privileges  of  a  neutral  country  (£). 


Who  may  be  Insurers. 

At  the  common  law,  any  person  in  his  individual  and  separate 
capacity,  or  any  number  of  persons  forming  a  society  or  partner- 

(/)  Brandim  t.  Neihitt,  6  T.  R.  23 ;  reeogniied  in  FUndt  t.  Wattn^  15  Eaft, 

Brittmo  ▼.  Towen^  6  T.  R.  35.     See  also  266. 
FUndt  V.  Wat§r9, 15  East,  260,  and|M>«/.  (t)  See  M'Cotmell  t.  Hector,   3  Bot. 

(g)  Botch  ▼.  Bdie,  6  T.  R.  413.  &  Pal.  113,  and  WUUwh  y.  Pattwm,  7 

(A)  Kensington  v.  Inglit,  8  East,  273,  Taunt.  449. 
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ship,  might  have  been  insurers ;  but  it  having  been  found  bj  expe- 
rience that  particular  underwriters,  after  havuig  received  hirge  pre- 
miums for  tiie  insurance  of  ships,  &c.  at  sea,  became  bankrupts,  or 
otherwise  failed  in  answering  or  complying  with  the  terms  of  their 
policies  of  assurance,  to  the  ruin  of  many  merchants,  and  to  the 
discouragement  of  adventurers  at  sea,  and  to  the  great  diminution 
of  the  trade  and  public  revenues  of  the  kin^om,  it  was  deemed 
advisable  to  establish  two  distinct  corporations,  with  competent 
fimds  for  assurance  of  ships,  goods,  or  merchandizes  at  sea,  or 
gmng  to  sea,  on  the  supposition  that  merchants  would  think  it 
much  «if er  to  dep^tid  on  the  assurances  of  either  of  these  corpora- 
tions, than  on  those  of  private  or  particular  persons;  at  the  same 
time  leaving  to  the  merchants  their  option  to  assure  with  private 
underwriters,  if  they  should  prefer  it.  To  carry  this  design  into 
effisct,  the  stat.  6  Oeo.  I.  c.  18,  (A.  D.  1719,)  authorized  the  king 
to  grant  charters  to  two  distinct  companies  for  assurance  of  ships, 
goras,  and  merchandize^  at  sea,  or  goiuff  to  sea,  and  for  lendmjg 
money  on  bottomry.  In  pursuance  of  me  powers  given  by  this 
statute,  the  Royal  Exchange  Assurance  and  the  London  Assurance 
Companies  were  established  by  charters,  bearinff  date  the  22nd 
day  of  June,  1720.  By  the  12th  section  of  the  before-menticmed 
statute,  it  was  enacted,  that  *^  all  corporations,  societies,  and  part- 
nerships (other  than  the  two  corporations)  diould  be  restrained 
from  underwriting/'  By  stat.  5  Geo.  IV .  c.  114,  s.  1,  this  restraint 
was  removed,  and  now  any  corporation  or  body  politic,  society,  or 
partnership,  or  persons  acting  in  any  society  or  partnership,  may 
grant,  sign,  and  underwrite  any  policy  of  assurance,  upon  any  ship 
or  goods,  at  sea  or  going  to  sea,  or  lend  money  by  way  of  bottomry. 
But  by  the  2nd  section,  it  is  provided,  that  this  act  shall  not  affect 
the  rights  and  privileges  of  the  corporations  of  the  Royal  Exchange 
and  London  Assurance,  otherwise  tiian  by  making  it  lawful  for 
other  corporations  and  bodies  politic,  and  persons  acting  in  socie- 
ties or  piurtnership,  to  grant  and  make  such  poUcies  of  assurance 
and  contracts  of  bottomry.  It  may  be  remarked,  that  the  object 
of  the  12th  section  of  the  statute  of  George  I.  was  merely 
to  avoid  marine  insurances  entered  into  by  corporations  and  part- 
nerships, other  than  the  two  privileged  corporations :  for  it  was 
expressly  declared,  at  the  close  of  tnat  section,  that  anv  private 
persons  might  underwrite  as  fully  and  beneficially  as  bemre  that 
statute  (14),  provided  they  did  not  underwrite  upon  the  account  or 
risk  of  a  corporation,  or  persons  acting  in  partnership. 


(14)  For  the  cases  decided  upon  the  statute  6  Geo.  I.  c.  18,  s.  12, 
before  its  repeal,  see  the  9th  edition  of  this  work,  p.  64,  under  title 
**  Assumpsit." 
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What  may  be  Insured. 

The  subjects  of  marine  insurance  are,  ships,  goods,  merchandize, 
freight  (i),  bottomry,  and  respondentia  interest ;  a  special  interest 
in  goods,  as  the  lien  of  a  factor  (k) ;  money  expended  by  the  cap- 
tain for  the  use  of  an  East  India  ship  (/) :  the  captain's  commission 
and  privileges  in  an  African  trade  ship  (m)  (15) ;  the  profits  ex- 

f)ected  to  arise  from  a  cargo,  as  from  a  cargo  of  molaefies  (n),  or 
rom  a  cargo  employed  in  the  trade  on  the  co^  of  Africa  (o).  But 
a  mere  expectation  without  any  interest  is  not  insurable;  as 
where  (p)  a  vessel  not  having  strictly  complied  with  the  provisions 
of  a  French  law  by  which  a  bounty  is  given  to  ships  fishing  in 
certain  latitudes  under  certain  conditions,  and  therefore  not  being 
entitled  to  the  bounty  as  a  matter  of  right,  it  was  holden,  that 
althou^  it  was  the  practice  of  the  French  government  to  allow 
the  bounty  to  vessels  under  similar  circumstances,  without  inquiry 
as  to  the  strict  performance  of  the  conditions,  such  an  expectation 
of  the  bounty  was  not  an  insurable  interest.  With  respect  to  an 
insurance  on  freight,  it  is  to  be  observed,  Ist,  that  freight  ought 
to  be  insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods  (q) ;  and  2ndly,  unless  an  inchoate  right 
to  the  freight  has  commenced,  the  assured  will  not  be  entitled 
to  recover.    The  risk  does  not  attach  until  the  goods  are  either 

(0  Montgrnnery  v.  Bggmgton,  3  T.  R.  Marsh.  Ins.  97,  2Dd  edit. ;  fi^.  C.  more 

362.  .  fully  reported,  3  Doug.  16  (16). 

(k)  Park,  14.  (o)  Barclay  y.  Oousint,  2  East,  544. 

(/)  Or^wry  y.  ChrisHe,  Park,  14  ;  3  See  also  Hodgtxm  v.  Glover,  6  East,  316. 

Doug.  419.  (p)  Devatut  v.  S/ee/e,  6  Biiigh.  N.  C. 

,    (m)  King  t.  Glover,  2  Bos.  &  Pul.  N.  358. 

H.  206.  (q)  Baillie  v.  Moudigliani,  Park,  90. 

(fi)  Grant  v.  Parkinson^  Park,  402; 


(15)  The  policy  of  the  law  considers  the  insurance  of  seamen's  wages, 
•or  of  any  thing  to  be  received  at  the  end  of  the  voyage  in  li^u  of  wages, 
as  illegal*.  /Die  law  of  England,  following  the  marine  law,  does  not 
allow  the  mariners  any  wages,  unless  the  ship  earn  freight.  This  law 
would  be  completely  evaded,  if  the  mariners  could  insure  their  wages ; 
but  there  is  not  any  such  rule  as  to  the  captain.  An  insurance,  however, 
on  money  lent  to  the  captain,  payable  out  of  the  freight,  is  illegal  f. 

(16)  An  insurance  may  be  effected  on  profits  generally,  without  more 
description t,  and  engrafted  upon  a  policy  on  ship  and  goods  in  the  com- 
mon printed  form  for  a  certain  voyage ;  with  a  return  of  premium  for 
short  interest :  the  assured  proving  an  interest  in  the  cargo. 

«  See  Webster  v.  De  Tattet,  7  T.  R.  157. 

t  Wilton  ▼.  R,  Bs,  Ate,  Com.,  2  Campb.  626. 

X  Byre  y.  Glover,  16  East,  218 ;  3  Campb.  276. 
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actually  shipped  on  board,  or  until  there  is  an  actnal  contract  for 
shipping  them  (r).  In  an  action  upon  a  policy  of  insurance  upon 
ship  and  freight  («),  it  appeared  that  the  ship  had  been  destroyed 
by  a  tempest,  before  the  goods,  which  were  ready  to  be  shipped, 
were  actually  on  board.  £ee,  C*  J.,  was  of  opinion,  that  the  plain* 
tiff  was  not  entitled  to  recover  for  freight,  as  the  goods  not  having 
been  actually  on  board,  the  plaintiff's  right  to  frei^t  had  not  com- 
menced. But  where  the  rignt  to  freight  has  commenced,  as  if  part 
of  the  goods  are  on  board,  and  the  rest  ready  to  be  shipped,  the 
plaintiff  will  be  entitled  to  recover  on  an  insurance  on  freight  (t). 
So  where  («)  plainti£^  a  shipowner,  effected  a  policy  on  freight  at 
and  from  the  Ck>romandel  coast  to  Bourbon :  the  ship  put  into  port 
on  the  Coromandel  coast  for  repairs;  the  plaintiff  purchased  a 
cargo,  and  had  it  ready  to  be  sent  on  board  m  storehouses  about 
seven  miles  from  the  port.  The  ship  was  lost  by  an  accident  in 
getting  out  of  dock.  It  was  holden,  that  the  cargo  being  ready 
when  the  ship  was  about  to  leave  the  dbck,  the  risk  attach^.  So, 
where  a  ship  was  chartered  for  a  voyage  from  London  to  Teneriffe, 
where  she  was  to  take  wine  on  board,  and  to  carry  it  to  the  West 
Indies,  and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  vojrage  so  much  per  pipe,  and  the  vessel  set  sail, 
but  was  captured  before  she  arrived  at  Teneriffe  (x) ;  it  was  holden, 
that,  as  in  this  ease  the  inchoate  right  to  freight  comm^iced  from 
the  inception  of  the  voyage,  that  is,  the  instant  the  ship  sailed  from 
London,  the  plaintiff  was  entitled  to  recover  on  a  policy  on  freight. 
N.  In  this  case  the  policy  was  a  valued  policy  on  freight  ^'  at  and 
from  London  to  Teneriffe,  and  at  and  from  thence  to  the  West 
Indies."  So  where  an  insurance  was  made  by  ship-owners  on 
freight  of  a  certain  ship^)  ^*  at  and  from  Dominica,'*  &c.  to 
London,  and  it  appearea  that  the  ship  had  been  chartered  for  a 
voyage  from  London  to  Dominica^  and  back  to  London^  the  char- 
terers agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at  Dominica 
a  full  cargo  at  the  current  freight  for  London ;  the  ship  having 
arrived  at  Dominica,  and  delivered  her  outward-bound  cargo,  was 
c^>tured  while  she  lay  at  Dominica,  before  any  part  of  the  home- 
bound  cargo,  which  was  ready  to  be  loaded,  could  be  put  on  board. 
An  endeavour  was  made  to  distinguish  this  case  from  the  preceding 
case  of  Thompson  v.  Taylor^  on  the  ground,  that  there  the  insurance 
was  on  a  valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe^  ana  at  and  from  thence  to  the  West  ludies ; 
and  which,  as  it  was  said,  turned  on  the  entirety  of  the  voyage 
insured,  the  freight  being  covenanted  to  be  paid  for  the  said 
voyage,  according  to  a  stipulated  rate  per  pipe  for  500  pipes  of 


(r)  FUmtr  Flempng,  I  B.  &  Ad.  45.  («)  Devaiuf  ▼.  TAnum,  5  Bingh.  N.  C. 

(s)  Timge  ▼.  Watt$,  Str.  1251.  519. 

(/)  M<mig9mtry  ▼.  Eggingion,  3  T.  R.  (jr)  Thompum  ▼.  Taylor,  6  T.  R.  478. 

362.  (|f)  HorneoMth  t.  Suart,  7  But,  400. 
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wine ;  whereas  this  was  an  open  policy,  and  the  freight  was  to  be 
estimated  according  to  the  quantity  of  goods  on  board,  of  which 
there  never  were  any,  and,  therefore,  no  inception  of  the  freight, 
and,  consequently,  not  of  the  insurance  upon  it :  and  this,  it  was 
ai^ed,  was  the  same  as  if  the  ship  haa  auled  from  Dominica 
without  any  coods  on  board ;  but  the  objection  was  overruled ;  Lord 
JEUenbarough,  C.  J.,  observing,  that  it  was  clear  that  the  under^ 
writer  was  liable,  upon  the  authority  of  Thompson  v.  Taylor^  the 
voyage  having  commenced  in  which  the  frei^t  was  to  be  earned 
according  to  the  terms  of  the  diarter-party,  which  made  it  one 
entire  contract,  and  which  voyage  was  insured  by  the  policy ;  that 
in  Thompson  v.  Taylor,  the  ioss  happened  before  the  ship  arrived 
at  Tenenfife,  where  she  was  going  to  fetch  her  freight,  ana  yet  the 
underwriter  was  holden  to  ^  liable.  Freight  may  be  insured  for 
part  of  an  entire  voyage  (z) ;  and  if  the  ship  be  on  the  voyage  in- 
sured when  the  loss  happens,  the  assured  will  be  entitled  to  recover, 
although  the  ultimate  destination  of  the  ship  was  not  disclosed  to 
the  underwriter.  On  a  policy  on  goods  at  and  from  Plymouth  to 
Malta,  with  liberty  to  touch  aib  Penzance,  or  any  other  port  in  the 
channel  to  the  westward,  for  any  purpose  whatever,  beginning  the 
adventure  from  the  loading  the  goods  on  board  the  ship  as  above, 
it  was  holden  (a),  that  goSds  loaded  at  Penzance  were  protected 
by  the  poli<^.  A  policy  on  freight,  at  and  from  the  smp's  port 
of  loadi^  1^  J.  to  her  port  of  discharge,  with  leave  to  csh  at 
intermediate  ports,  beginning  the  adventure  on  the  goods  from 
the  loading,  as  aforesud,  with  leave  to  discharge^  exchange^  and 
take  on  board  ^oods  at  any  port  she  may  call  at,  without  being 
deemed  a  deviation,  covers  the  freight  of  goods  loaded  at  an 
intermediate  port;  and  therefore,  wmre  the  ship  having  sailed 
with  a  cargo  loaded  at  J.  was,  during  the  voyage^  <^Mtt  on  shore  at 
an  intermediate  port,  and  lost  a  part  of  her  cargo,  and  took  on 
board  other  goods  at  that  port  to  conmlete  her  cargo,  and  arrived 
at  her  port  of  discharge,  and  earned  freight ;  it  was  holden  (i), 
that  the  assured,  who  hsA  abandoned  to  me  underwriter  upon  in- 
telligence of  the  loss,  and  had  adjusted  with  him  as  for  a  total  loss, 
was  liable  to  the  underwriter  for  ihe  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the  expenses 
attendant  upon  proouring  the  said  freight.  In  an  action  on  a  policy 
on  freight  it  appeared,  that  the  ship  in  the  course  of  her  voyage 
having  been  injured  by  a  peril  of  the  sea,  was  obliged  to  put  into  a 
port,  and  land  the  whole  of  her  cargo.  Part  of  her  cargo  had 
been  so  wetted  by  searwater  that  it  could  not  be  reshipped  without 
danger  of  ignition,  unless  it  went  through  a  process  which  would 
have  detained  the  vessel  six  weeks,  and  have  been  attended  with 


S   Taylor  t.  WiUon,  15  East,  324.  Bingh.  529. 

VioMi  ▼.  AOnuii,  3  Taunt.  419,  (b)  Bareiay  t.  StirUmg,  5  M.  &  S.  6. 

recogoised   in    Ltethfy   ▼.    HwfUwTf    7 
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expense  eqtud  to  the  freight.  Under  these  circmnstaiices,  the 
master  sold  these  goods,  and  finding  he  could  not  obtain  others,  he 
sailed  on  his  voyage,  and  arrived  at  his  port  of  destination  with  the 
rest  of  his  cargo.  The  master^s  proceedings  were  such  as  a  pru- 
dent man  nninsured  would  have  adopted.  It  was  holden  (c),  that 
the  underwriters  were  not  liable  for  the  loss  of  the  freight  of  these 
ffoods.  A  ship-owner  is  entitled  (d)  to  recover  upon  a  policy  of 
msnianoe  for  freight  for  a  loss  accruing  to  him  by  reason  of  his 
having  been  deprived  of  the  means  of  carrying  his  own  ffoods  in  his 
own  ship.  A  homeward  policy  on  freight  (e),  at  and  from  A., 
attaches  when  the  ship  is  at  A.  in  a  condition  to  begin  to  take  in 
her  h<»neward  cargo^  which  is  a  question  of  fact  for  the  jury. 


IV.  Of  Losses, 

1.  B^  Perils  of  tke  Sea,  p.  963. 

2.  By  Capture, p.955, 

3.  By  Arrests,  jrc,  p.  957. 

4.  By  Barratry,  p.  959* 

5.  By  Fire,  p.  963. 

6.  By  other  Losses,  p.  963. 

1.  By  Perils  of  the  Sea. — Losses  bv  penis  of  the  sea  are  under- 
stood to  mean  only  such  as  proceed  nrom  mere  sea  damage  (/) ; 
that  is,  such  as  arise  from  stress  of  weather,  winds,  and  waves, 
from  liriitninff  and  tempests,  from  strildne  against  rocks,  from 
sands^  fcc  A  loss  occasioned  by  another  dm>  running  down  the 
ship  insured,  through  gross  negugence,  is  a  loss  by  perils  of  the 
sea  (f).  If  there  has  not  been  any  intelligence  received  of  a  ship 
withm  a  reasonable  time  after  she  has  sailed  (A),  it  will  be  pre- 
snmed,  that  she  foundered  at  sea,  and  the  assured  may  maintain  an 
action  against  the  underwriter,  stating  the  loss  to  have  happened 
Inr  the  vessel  mnking  at  sea  (i).  What  shall  be  deemed  a  reason- 
Mde  time,  must  depend  on  the  distance  and  length  of  the  voyage, 
he.  Evidence  of  the  vessel  having  sailed  on  her  intended  voyage 
on  suefa  a  day,  and  not  having  been  heard  of  since,  is  the  b^t 


(e)  Jfbr4f  ▼. /Mut,  4  B.  HC.  394 ;  (f)  Manh.  416. 

reeogDiiedinllmw/TririlsuM  (t/  Greeii  t.  Bmwui,  Str.  1199.    See 


Broeklebtmi  t.  sigrue,  1  M.  &  Rob.  102.  M  Smiik  r.  Seott,  4  Taunt  126. 

(i)  Wlmi  T.  Flemp^,  1  B.  ft  Ad.  45,  (h)  Park,  106. 


N.  C.  519.  also  Ntwb^f  t.  Hied,  Sittinga  after  M.  T. 

(«)  Wmmuom  T.  iimef,  1  M.  &  Rob.  1763,  coram  Lord  Mw^fieid,  C.  J.,  Park, 

8S,  Jjgmikmnt,  C.  B.    See  Devtmst  ▼.  106. 
TAasim,mbi9yp. 
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evidence  of  which  the  nature  of  such  a  case  admits,  and  conse- 
quently will  be  sufficient  to  support  the  action.  It  is  not  necessary 
to  call  witnesses  from  the  vessel's  port  of  destination ;  it  is  sufficient 
to  prove  that  she  was  not  heard  of  in  this  country  afler  she 
sailed  (k).  But  it  must  be  shown,  that  when  the  shipleft  the  port 
of  outfit,  she  was  bound  on  the  voyage  insured  (I).  Tor  this  pur- 
pose the  convoy  bond  (m)  mentioning  the  port  of  destination  in  the 
common  form,  or  a  license  (n),  iapnmd  facie  evidence.  Insurance 
on  goods  by  a  certain  ship  from  Leghorn  to  Lisbon.  At  the  trial 
in  1826,  the  evidence  was,  that  the  vessel  with  the  goods  insured 
on  board,  sailed  from  Leghorn  in  April,  1821,  for  Lisbon;  that  she 
never  arrived  at  that  place ;  and  that,  a  few  days  after  her  de- 
parture from  Leghorn,  the  witness  heard  that  she  had  foundered  at 
sea,  but  that  the  crew  were  saved :  holden  (o),  that  this  was  suffi- 
cient primA  facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that 
it  was  not  necessary  for  the  plaintiff  to  call  any  of  the  crew,  or  to 
account  for  their  non-attendance. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship,  being  dis- 
abled by  the  perils  of  the  sea  from  pursuing  her  voyage,  was  obliged 
to  put  into  port  to  repair;  and,  in  order  to  defray  the  ex- 
penses of  such  repairs,  the  master,  having  no  other  means  of  raising 
money,  sold  part  of  the  goods,  and  applied  the  proceeds  in  payment 
of  these  expenses.  It  was  holden  (p),  that  uie  underwriter  was 
not  answerable  for  this  loss.  Under  a  count  for  a  loss  by  perils  of 
the  sea  (a),  evidence  that  the  ship  was  destroyed  by  a  species  of 
worms,  which  infest  the  rivers  of  Africa,  was  holden  not  to  support 
the  declaration.  If  a  ship  hove  down  on  a  beach  within  the  tideway 
to  repair,  be  thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned 
by  the  perils  of  the  sea  (r).  A  transport  in  the  service  of  govern- 
ment, was  insured  for  twelve  months,  during  which  she  was  ordered 
into  a  dry  harbour,  the  bed  of  which  was  uneven,  and  on  the  tide 
having  left  her,  she  received  damage  by  taking  the  ground ;  it  was 
holden  («),  that  this  was  a  loss  by  a  peril  of  the  sea.  So  in  an 
insurance  on  goods  in  a  ship  warranted  free  from  cloture  and 
seizure.  The  ship  was  stranded  on  a  shoal  within  a  few  miles  of 
the  port  of  destination,  and  disabled  from  proceeding ;  but  while 
she  la^  in  the  sand,  she  was  seized  by  the  commander  of  Uie  place 
at  which  she  was  stranded;  and  the  ffoods  were  confiscated- by  him: 
it  was  holden  (t)  a  loss  of  the  goods  by  the  perils  of  Uie  sea. 

A  policy  was  effected  on  living  animals,  warranted  free  from 


t 


k)  Twemlow  v.  Oiwin,  2  Campb.  85.  C.  7  ;  judgment  affinned  on  error,  in  Ex. 

0  Oohm  T.  Hmekleif,  2  Cunpb.  51 ;  Chr.  4  Bingh.  131,  S.  P. 

Ko9iir  ▼.  Jtmei,  Ry.  &  M.  333.  .  (q)  Bokl   ▼.    Pmr,  London   Sittings 

(m)  2  Campb.  51.  after  H.  T.  1796,  Park,  105. 

(n)  Marihall  t.  Parker,  2  Campb.  69.  (r)  7%om/MO»  ▼.  Wkitmore,3  Tannt. 

(o)  Kotter  ▼.  Reed,  6  B.  &  C.  19.  227. 

(p)  Poweli  and  another  ▼.  Gudgetm,  5  («)  FUtcher  ▼.  lngU»t  2  B.  &  A.  315. 

M.  &  S.  431 ;  Sarquy  t.  Hobwn,  2  B.  &  (/)  Hahn  ▼.  Corbett,  2  Btngh.  205. 
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mortality  and  jettison.  In  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  a  storm, 
were  killed ;  and  others,  from  the  same  cause,  received  such  injury 
that  they  died  before  the  termination  of  the  voyage  insured.  It 
uras  holden  («),  that  this  was  a  loss  by  a  peril  of  the  sea,  for  which 
the  underwriters  were  liable.  In  a  similar  case,  where  it  was 
found  in  the  special  verdict,  that  a  certain  usage,  with  respect  to 
such  poUcies,  prevaUed  amount  the  underwriters  subscribing  poli- 
cies at  Lloyd^s  Coffee-house  m  London,  and  merchants  and  others 
eflfecting  policies  there,  and  that  the  policy  in  question  was  effected 
at  Lloyd's  Coffee-house ;  but  it  was  not  found  tnat  the  plaintiff  was 
in  the  habit  of  effecting  policies  at  that  place :  it  was  holden  (a;), 
that  this  usage  was  not  sufficient  to  bind  the  plaintiff.  An  aver- 
ment of  loss  by  perils  of  the  sea,  is  not  supported  by  proof  that  the 
vessel  was  sunk  in  consequence  of  being  fired  upon  by  another 
vessel,  under  a  mistake  (y).  It  is  the  province  of  the  jury  to  de- 
termine whether  the  cause  of  the  loss  be  a  peril  of  the  sea  or  not  (z). 
In  cases  of  insurances  upon  goods,  where,  by  the  terms  of  the 
policy,  the  underwriter  is  to  continue  liable  until  the  goods  are 
safely  landed,  if  one  of  the  public  lighters,  entered  at  Waterman's 
Hall,  be  employed  for  the  purpose  of  landing  the  goods,  and  the  goods 
sustain  a  damage  on  board  such  lighter,  without  any  negligence  on 
the  part  of  the  lighterman,  the  underwriter  will  be  responsible  for 
the  loss  (a) ;  but  if  the  owner  of  the  goods  chooses  to  employ  his 
own  private  lighter  to  land  them  (b)  ;  or  if  after  the  goods  are  put 
on  board  a  public  lighter,  the  owner  takes  them  into  his  own  cus- 
tody and  possession,  and  discharges  the  lighterman  (c),  the  under- 
writer in  such  cases  will  not  be  liable.  See  Hoffman  v.  Marshall^ 
2  Bingh.  N.  C.  383,  and  ante,  p.  943. 


2,  Loss  by  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state  of 
public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the 
policy  (cf),  it  is  not  necessary  that  the  ship  should  be  condemned, 
or  carried  into  any  port  or  fleet  of  the  enemy.     In  every  case  of 

(«)  Lawrence  ▼.  AberdeiUf  5  B.  &  A.  London  Sittings,  Jane,  1784,  per  Butter ^ 

107.  J. ;  Hurry  y.  Royal  Exeh,  Ate,,  2  Bos. 

(«)  Gabay  and  another  y.  lAoyd^  3  B.  &  Pul.  430. 
&  C.  793.  (b)  Sparrow  y.  Cdrruihere,  Str.  1236. 

(y)  CuOen  y.  Butler,  1  Stark.  N.  P.  C.  (e)  Strong  y.  Natally,  1  Bos.  &  Pal. 

138,  Ld.  BUenborough,  C.  J.  N.  R.  16. 

(j)  Per  Kemyon,  C.  J.,  in  BuUer  y.  (cf)  Per  Lord  Mantfield,  C.  J.,  in  Goee 

FUMer,  Abbott,  236.  y.  Withers,  2  Bnnr.  694. 

(a)  Rucker w, London AeeuraneeCon^., 

VOL.  IL  T 
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capture  (e),  the  insurer  is  answerable  to  the  extent  of  the  simi 
insured  for  the  loss  actually  sustained.  This  may  be  either  totalj 
as  where  the  thing  insured  is  not  recovered  again ;  or  partial^  as 
where  the  ship  is  recaptured  or  restored  before  abandonment; 
in  which  case  the  insurer  is  bound  to  pay  the  salvage,  and  any  other 
necessary  expense,  which  may  have  been  incurred  by  the  psu-t^  for 
the  recovery  of  his  property.  In  assumpsit  upon  a  policy  of  msn- 
rance  (/),  interest  or  no  interest^  against  enemies,  pirates,  takings 
at  sea,  &c.,  it  appeared,  that  tiie  ship  was  taken  by  a  Swedish 
pirate,  and  remained  in  his  possession  nine  days,  and  then  was 
retaken  by  an  English  man  of  war,  and,  after  the  suit  com- 
menced, Drought  into  Harwich :  it  was  holden,  that  the  plaintiff 
was  entitled  to  recover:  for  though  the  ship  was  retaken,  yet  the 
plaintiff  had  received  a  damage  by  the  interruption  of  his  voyage ; 
and  the  question  was  not,  whether  the  plaintiff  had  his  ship,  and 
did  not  lose  his  property,  but  what  damage  he  had  sustained.  In 
a  case  where  a  privateer  had  been  insured  (9),  interest  or  no  i$t- 
teresty  free  from  average^  and  without  benefit  of  salvage j  for  a  cruise 
of  three  months,  and  during  that  time  sue  was  ci^tured,  whereby 
she  was  prevented  from  fimshing  her  cruise :  it  was  holden,  that 
the  assured  was  entitled  to  recover  for  a  total  loss,  although  it  did 
not  appear,  that  the  ship  was  ever  carried  infra  prcssidia  hostium^ 
and  although  the  ship  was  retaken  before  the  expiration  of  the 
three  monUis.  See  further  on  this  subject,  WlnteAecul  v.  JBance^ 
Park,  77,  and  Bean  v.  JDicher,  Str.  1260. 

A  ship  warranted  neutral  was  captured  as  an  enemy's  ship,  and 
the  owners,  after  an  interlocutory  decree  against  them,  agreed  to 
a  compromise  (h)  ;  this  being  done  bona  fide,  it  was  holden,  that 
the  insurer  was  liable  for  the  sum  paid  by  the  insured  under  such 
compromise.  Formerly,  it  was  a  common  practice,  when  vessels 
were  captured  by  the  king's  enemies,  or  by  other  persons  committing 
acts  of  hostility,  for  persons  to  agree  with  the  captors  for  ransom 
of  the  vessels,  and  for  securing  the  stipulated  ransom,  not  only  to 
give  hostages,  but  also  to  bind  themselves,  or  the  owners,  for  the 
pajrment  uiereof.  The  law  of  nations  gave  a  sanction  to  this 
practice  ;  but  it  having  been  found,  by  experience,  liable  to  great 
abuse,  and  there  being  reason  to  apprehend,  that  upon  the  whole 
it  operated  more  to  the  disadvantage  than  the  benefit  of  his 
Majesty's  subjects,  the  legislature  interposed,  and  prohibited  it. 
See  Stat.  22  Geo.  III.  c.  25,  s.  1 ;  33  Geo.  III.  c.  66,  s.  37,  38 ; 
43  Geo.  III.  c.  160,  s.  34,  35.  Although  by  the  terms  of  the 
policy,  the  underwriters  undertake  to  indemnify  the  assured  against 
all  captures  and  detentions  of  princes,  without  any  exception  in 
respect  to  the  acts  of  the  government  of  their  own  nation,  yet  has 

(e)  Marsh.  422.  (ff)  Pond  ▼.  King,  1  Wils.  191. 

(/)  Dipaba  ▼.  IaMw,  Comyn*B  R.  (A)  Serena  ▼.  Ruciert  1  Bl.  R.  313. 

360. 
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the  law  engrafted  an  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the  under- 
writers belong.  Uence  (»),  it  has  been  solemnly  determined,  that 
even  after  the  cessation  of  hostilities  between  England  and  France, 
a  Frenchman  was  not  entitled  to  recover  in  the  English  courts 
upon  a  policy  of  insurance  effected  in  England  before  the  com- 
mencement of  hostilities;  for  a  policy,  containing  an  insurance 
agamst  British  capture,  eo  nomine^  would  be  iQegal  and  void  upon 
the  face  of  it,  as  being  directly  and  obviously  repugnant  to  the 
interest  of  the  state,  mvina  immediate  tendency  to  render  ineffec- 
tual, to  the  extent  of  the  mdemnity  created  thereby,  all  offensive 
operations  by  sea  adopted  on  the  part  of  his  Majesty  and  his 
subjects,  for  the  purpose  of  weakening  the  strength  and  diminish- 
ing the  resources  of  the  enemy.  And  if  an  insurance  by  a  British 
subject,  made  in  terms  against  British  capture,  would  be  void, 
an  insurance  indirectly  producing  the  same  effect,  by  the  applica- 
tion afterwards  of  the  general  terms  of  the  insurance  to  the  parti- 
cular event  (t.  e.)  of  British  capture,  which  takes  place  afterwards, 
must  upon  principle  be  equally  illegal ;  and  no  peril,  the  subject 
of  insurance,  can  be  recovered  under  the  generality  of  the  terms 
**  capture,^  ^^  detention  of  princes,^  or  the  Tike,  which  cannot,  con- 
sistently with  law,  be  specifically  insured  against  in  direct  and 
express  terms.  Althougn,  in  cases  of  capture,  the  underwriter 
18  responable  to  the  assured,  yet,  if  before  a  demand  the  ship  be 
recovered,  he  is  liable  for  the  amount  only  of  the  loss  sustained  at 
the  time  of  the  demand ;  or  if  the  ship  be  restored  after  payment 
by  the  underwriter,  he  shall  stand  in  the  place  of  the  assured. 


S.  Lass  by  Arrests^  ^c. 

Among  other  perils,  which  the  assurers,  in  the  language  of  the 
policy,  are  contented  to  bear,  and  do  take  upon  them  in  the  voyage, 
are  **  arrests  and  detainments  of  all  kings,  princes  (17),  and  people, 
of  what  nation,  condition,  or  quality  soever.''  The  word  people 
means  the  ruling  and  supreme  power  of  the  countiy,  whatever  it 
may  be.  This  appears  clearly  from  another  part  of  the  policy ;  for 
where  the  underwriters  insure  against  the  wrongful  acts  of  iiidivi- 

(t)  Fturtado  y.  Sadgen,  3  Bos.  &  Pnl.      896  ;  Oamba  v.  Le  Maurier,  4  East,  407. 
191 ;  KeilMMr  t.  Le  JtfeffKHcr,  4  East, 


(17)  By  the  word  "  princes,"  according  to  the  opinion  of  Lord  Mans- 
Jieldf  in  Ooss  v.  Withers^  2  Burr.  696,  must  be  understood,  not  enemies 
merely,  but  those  in  amity  also.  Hence  it  is  said,  that,  by  the  general 
law,  the  assured  may  abuidon  in  the  case  of  an  arrest  or  detainment  by 
a  prince,  not  an  enemy. 

t2 
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duals,  they  describe  them  by  the  names  of  pirates,  rogues,  thieves. 
The  words,  therefore,  '^  kings,  princes,  and  people^  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of  rioters 
boarded  a  ship,  and  having  taken  the  command,  stranded  her,  and 
compelled  the  captain  to  sell  the  cargo,  which  consisted  of  wheat, 
at  their  own  price,  and  much  below  its  real  value ;  it  was  holden  (A), 
that  the  plaintiff,  who  had  insured  the  cargo,  could  not  recover  on 
a  count  stating  that  the  vessel  was  arrestedj  distrained,  and  de- 
tained by  people^  to  the  plaintiff  unknown,  by  reason  whereof  the 
cargo  was  wholly  lost  to  the  plaintiff.  Upon  a  common  policy  on 
goods,  the  underwriters  are  discharged,  if  the  goods  are  landed  at 
the  port  of  destination  by  the  officers  of  government  there,  and  are 
lodged  in  the  government  warehouses,  if  this  be  the  usual  mode  in 
which  goods  are  landed  at  that  port,  although  the  goods  insured 
are  afterwards  confiscated  by  the  government,  and  are  never  in  the 
possession  of  the  consignees  (2).  Policy  on  coods  at  and  from 
London  to  Archangel  (m),  ^'  until  the  goods  should  be  there  di&- 
charged  and  safely  landed."  The  declaration  averred  that  the  ship 
arrived  at  Archangel ;  but  that  before  the  goods  were  discharged 
or  safely  landed,  they  were  seized  and  detained  by  the  persons 
exercising  the  powers  of  government  there.  It  appeared  in  evi- 
dence, that  as  soon  as  the  vessel  arrived  at  Archangel,  her  hatches 
were  sealed  down,  and  a  custom-house  officer  remained  constantly 
on  board.  Leave  was  refused  to  unload  the  cargo  for  several 
weeks ;  and  at  last  it  was  unloaded  into  praams  or  lighters  belong- 
ing to  the  government,  under  the  inspection  of  an  officer,  and 
lodged  in  a  government  warehouse,  where  the  consignees  had  no 
control  over  it,  and  were  not  even  permitted  to  see  it.  The  whole 
was  afterwards  condemned  on  the  ground  that  the  ship  had  come 
from  London  instead  of  Teneriffe,  as  was  represented  by  the  simu- 
lated papers  which  she  carried.  It  appeared,  however,  to  be  the 
uniform  course  of  transacting  business  at  Archangel,  that  when  a 
ship  arrives,  her  hatches  are  sealed  down,  that  a  custom-house 
officer  remains  on  board  till  she  is  unloaded,  and  that  the  goods 
must  be  carried  in  the  first  instance  to  the  government  war^ouses, 
where  they  remain  till  the  duties  are  paid.  Under  these  circum- 
stances Lord  Ellenborough  was  of  opinion,  that  there  was  not  any 
evidence,  that  the  goods  were  seized  and  detained  by  the  Russian 
government  before  they  were  discharged  and  safely  landed — ^that 
the  goods  were  landed  according  to  the  usual  course  of  trade  at  the 
port  of  Archangel;  and  consequently  that  the  underwriters  on 
such  a  policy  as  the  present  were  not  liable  for  any  subsequent  loss. 
In  a  declaration  on  a  policy  on  goods  it  was  averred,  that  the  ship 
with  the  goods  on  bostrd,  when  at  C,  was  arrested  by  the  persons 
exercising  the  powers  of  government  there,  and  the  goods  were  by 

{k)  Neibitt  v.  Luthington,  4  T.  R.  783.  (m)  Ibid, 

(/)  Broumy,  CantairtfZ  Cauipb.  161. 
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the  said  persons  seized  and  confiscated.  It  was  proved,  that  on  the 
ship'^s  arriyal  at  C,  her  hatches  were  sealed  down,  and  her  cargo 
was  afterwards  forcibly  unloaded  by  the  officers  of  government,  and 
never  delivered  to  the  consignees.  This  was  holden  (n)  to  be  suffi- 
cient proof  of  the  averment,  without  the  production  of  any  sentence 
of  condemnation. 

Under  this  head  it  will  be  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance.  An  em- 
bargo is  an  arrest  laid  on  ships  or  merchandize  by  public  authority, 
or  a  prohibition  of  state,  commonly  issued  to  prevent  foreign  ships 
from  putting  to  sea  in  time  of  war,  and  sometimes  also  to  exclude 
them  from  entering  our  ports.  Where  a  neutral  insures  (o)  in  this 
country  a  ship  ^^  at  and  from  a  port  in  a  foreign  country  ;^  and 
while  the  ship  remains  in  that  port,  an  embargo  is  laid  on  by  the 
foreign  statCy  the  assured  will,  if  the  embargo  continue,  be  entitled 
to  abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo  is 
within  the  meaning  of  the  words,  '^  arrests,  restraints,  and  detain- 
ments by  kincs,  prmces,  and  people.*"  What  would  be  the  effect  of 
an  embargo  laid  by  the  government  of  this  country  upon  a  ship 
insured  here,  has  not  been  solemnly  determined.  It  seems,  how- 
ever, that  although  one  British  subject  might  insure  another 
British  subject  against  the  consequences  of  an  embargo  laid  on  by 
the  British  government  (/>),  yet  an  insurance  for  the  benefit  of  a 
foreigner  against  such  an  embargo  would  be  illegal  (q). 


4.  Loss  by  Barratry  (18). 

The  original  meaning  of  the  term  ^'  barratry^  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Dufresne's  Glossary, 


i: 


[»)  Carruihers  v.  Gra^f  3  Campb.  142.  AJvaniey*t  opinion  in  Tkmteng  t.  Hub^ 

[o)  Roieh  ▼.  Bdie,  6  T.  R.  413.  bard,  3  Bos.  &  Pul.  302. 
(p)  See  Bftanh.  437 ;  Oreen  v.  Yotmff,  {q)  Opinion  of  the  judges  in  TmUenff 

Ld.   Rajm.   840 ;  Salk.   444 ;  and  Ld.  ▼.  Hubbard. 


(18)  ^Mt  is  extraordinary  that  this  species  of  loss,  occasioned  by  the 
misconduct  of  the  master,  selected  and  appointed  as  he  is  by  the  owners 
themselves,  and  liable  to  be  dismissed  by  them  only,  should  ever  have  been 
made  the  subject  of  insurance;  and  it  is  the  more  so,. as  it  has  an 
impolitic  tendency  to  enable  the  master  and  owners,  by  a  fraudulent  and 
secret  contrivance  and  understanding  between  them,  to  throw  the  ill  suc- 
cess of  an  illegal  adventure,  of  which  the  benefit,  if  successful,  would  have 
belonged  solely  to  themselves,  upon  the  underwriters.  So,  however,  it  is, 
that  this  description  of  loss  has,  from  the  earliest  times,  held  its  place  as  a 
subject  of  indemnity  in  British  policies  of  insurance."  Per  Lord  Ellen- 
boraughy  C.  J.,  delivering  the  juagment  of  the  court  in  Earle  v.  Rowcroft^ 
8  East,  134. 
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(verbum  barratria^)  fraus^  dolus^  qui  Jit  in  contractibus  et  venditio- 
nibm*'  (r).  He  does  not  apply  it  in  any  marine  sense,  or  with 
reference  to  the  particuhur  relation  of  masters  and  owners.  In  that 
sense,  however,  m  which  it  is  particularly  used^  as  applied  to  sub- 
jects  of  British  marine  insurance,  in  the  earliest  reported  case  («), 
which  we  find  on  the  subject,  it  is  considered  as  beins  precisely 
tantamount  to  fraud,  in  the  particular  relation  which  subsista 
between  master  mariners  and  owners,  being  such  by  which  a  loss 
may  happen  on  the  subject  matter  insured.  And  as  no  limitation 
is  put  upon  the  term  ^'  u^ud/'  in  that  case,  the  court^must  be  under- 
stood as  holding,  that  fraud  and  barratry  were  in  effect  words  of 
co-extensive  import ;  that  is,  that  barratry  included  every  spedes  of 
frauds  in  the  relation  of  the  master  to  his  owners,  bv  which  the 
subject  matter  insured  might  be  endangered.  In  conrormity  with 
this  opinion,  Willes,  J.,  in  giving  the  judgment  of  the  court  in 
Lockyery.  Offley^  1  T.  R.  252,  defines  barratry  as  including  *'*'  every 
species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  which  the 
freighters  or  owners  (the  freighters  in  that  case  were  owners  pro 
tempore)  are  injured.*'  Barratry  may  be  committed  either  by  a 
wilful  deviation  (0*  iu  fraud  of  the  owner,  by  smuggling  (tf),  by 
running  away  with  the  ship,  by  sinking  or  deserting  her,  or  by 
defeating  or  delaying  the  voyage  (19)  with  a  criminal  mtent.  If  by 
reason  of  these,  or  other  similar  acts,  the  subject  matter  insured  is 
detained,  lost,  or  forfeited,  the  assiured  will  be  entitled  to  recover 
against  the  underwriter  for  a  loss  by  barratry ;  and  such  acts  being 
in  violation  of  that  duty  which  the  masters  and  mariners  owe  to  the 
ship-owners,  the  circumstance  of  the  master  or  mariners  conceiving 
that  they  were  acting  for  the  benefit  of  the  owners  will  not  vaiy 
the  case.  Hence  where  the  master  (a;),  under  letters  of  marque, 
which,  for  want  of  a  certificate,  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  seamen  to 
enter,  and  without  any  intention  of  their  being  usea  for  the  pur- 
pose of  cruising,)  had  cruised  for  and  taken  a  prize,  in  consequence 
whereof  the  vessel  was  lost ;  it  was  holden  to  be  an  act  of  banatry, 
although  the  master  had  libelled  the  prize  in  a  court  of  admiraliy, 
for  the  benefit  of  the  owners  as  well  as  himself.  Neither  is  it 
necessary,  in  order  to  constitute  barratry,  that  the  master  should 
derive,  or  even  intend  to  derive,  any  benefit  from  the  act  done  (20). 

(r)  Per  Lord  Ettenborough,  C.  J.,  de-  (f)  Vallefo  t.  Wkeeler,  Cowp.  143. 

livering  the  jadgment  of   the  court  in  (u)  1  T.  R.  252. 

Earle  v.  Rowerqft,  8  East,  134.  («}  Hott  v.  Byrom,  6  T.  R.  379* 

(«)  Kmght  y.  Cambridge^  Str.  581. 


(19)  *^  Even  dropping  anchor  with  a  fraudulent  intent  is  barratry." 
Per  Buller,  J.,  in  Ross  v.  Hunter^  4  T.  R.  38. 

(20)  But  in  some  cases  the  circumstance  of  private  benefit  accruing  to 
the  master  may  be  evidence  of  fraud  in  him. 
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Hence,  where  the  miuster  saQed  out  of  port  (y),  without  paying  the 
port  duties,  whereby  the  ship  was  forfeited,  it  was  holden  to  be  bar- 
ratry. So  where  the  master  (z),  under  general  instructions  from 
his  owners  to  make  the  best  purchases,  with  dispatch,  went  into  an 
enemy's  port  and  traded  there,  on  account  of  which  illegal  traffic, 
the  vessel  insured  was  seized  by  a  king's  ship,  and  afterwards  con- 
demned; this  illegal  act,  unauthorized  by  the  ship-owners,  was 
holden  to  be  barratry,  although  it  did  not  appear  that  the  master 
would  have  been  benefited  by  the  act,  or  that  he  intended  thereby 
anything  more  than  to  make  the  cheapest  and  speediest  purchases 
for  his  employers  (21).  In  order  (a),  however,  to  constitute  bar- 
ratry, it  is  essentially  necessary  that  there  should  be  fraud.  Hence, 
a  simple  deviation,  through  the  ignorance  of  the  master,  without 
fraud  on  his  part,  although  it  avoids  the  policy,  will  not  amount 
to  barratry  (22).  It  is  to  be  observed,  that  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  committed  by  any 
persons  except  masters  or  mariners,  nor  against  any  persons 
except  the  owners  of  the  ship  (ft)  ;  but  this  term  comprehends  not 
only  absolute  owners,  but  owners  pro  h&c  vice  only,  as  general 
freighters.     Hence,  if  A.  be  the  owner  of  a  ship  (c),  and  let  it  out 

(jf)  Kniffki  T.  Cambridge f  as  cited  in  fiat  see  Hobbs  y.  Hannam,  3  Campb.  94, 

8  East,  135,  136.  where  it  was  held,  that  if  a  chartered  ship 

SSarU  y,  Rowcrqfi,  8  East,  126.  be  lost,  by  means  of  the  captain  engaging 

Pkyn  y.  Royal  Bacch,  Jm,  Comp.,  in  an  illegal  trade,  in  obedience  to  the 

7  T.  R.  505.  orders  of  the  charterer,  this  is  not  a  loss 

ib)  Nnti  y.  Bourdieu,  1  T.  R.  323.  by  barratry  for  which  ship-owner  can  re- 

e)  Vall^o  y.    Wheeler,  Cowp.   143.  coyer  against  the  nnderwriters. 


(21)  It  waB  contended  in  this  case,  on  the  part  of  the  defendant,  that  if 
the  conduct  of  the  roaster,  although  criminal  in  respect  of  the  state,  were, 
in  his  opinion,  likely  to  advance  the  owner's  interest,  and  intended  by 
him  to  do  so,  it  would  not  be  barratry ;  but  to  this  the  court  said  they 
could  not  assent,  for  it  was  not  for  him  to  judge  in  cases  not  intrusted  to 
his  discretion ;  or  to  Appose  that  he  was  not  breaking  the  trust  reposed 
in  him,  but  acting  meritoriously,  when  he  endeavoured  to  advance  the 
interest  of  his  owners  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from  what  ought 
to  be,  and  therefore  must  be  presumed  to  have  been,  their  own  sense 
of  public  duty,  but  also,  from  a  consideration  of  the  risk  and  loss  likely 
to  follow  from  the  use  of  such  means. 

(22)  **  Barratry  must  be  some  breach  of  trust  in  the  master,  ex  male- 
Jicio.**  Per  Lee^  C.  J.,  in  Stamma  v.  Brown^  as  cited  by  Lawrence ,  J., 
from  a  MS.  note  in  7  T.  R.  508.  ^'  No  case  of  deviation,  unless  it  be 
accompanied  with  fraud  or  crime,  is  within  the  true  definition  of  barratry." 
Per  Ellenborough,  C.  J.,  in  Earle  v.  Rowcroft,  8  East,  139.  But  where 
the  deviation  is  such  as  amounts  to  barratry,  the  underwriter  cannot  insist 
on  the  deviation  as  a  ground  of  objection  against  the  right  of  the  assured 
to  recover. 
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to  B.  as  freighter,  who  insures  it  for  the  voyage,  and  the  barratrous 
act,  whereby  the  vessel  is  lost,  is  committed  with  the  knowledge  of 
A. ;  yet  if  it  be  unknown  to  B.,  he  may  recover  against  the  under- 
writer for  a  loss  by  barratry.  So  where  the  insurance  is  made  by 
and  in  favour  of  the  ship-owner,  and  the  barratrous  act  is  com- 
mitted with  the  privity  of  the  freighter,  the  underwriter  is  not  dis- 
charged (<Q,  unless  he  can  show  that  the  ship-owner  also  was  privy 
to  the  barratry.  It  appears  from  the  preceding  remarks,  that  where 
the  owner  of  the  ship  consents  to  the  act  done,  such  act  is  not  bar- 
ratry (e).  So  where  the  master  of  the  ship  is  also  owner  (f)^  he 
cannot  commit  barratry,  because  he  cannot  conmiit  fraud  against 
himself.  And  the  same  rule  holds  in  equity,  where  the  owner, 
having  mortgaged  the  ship,  acts  as  master  (^),  for  the  mortgagor 
is  considered  in  equity  as  the  owner  of  the  tmng  mortgaged.  But 
proof  of  the  master  having  committed  barratry  is  primd  facie  suffi- 
cient to  entitle  plaintiff  to  recover,  without  showing  negatively  that 
the  master  was  not  owner  or  general  freighter.  If  the  underwriter 
insists  on  this  as  a  defence,  it  is  incumbent  on  him  to  show  that 
the  master  was  also  owner  or  general  freighter.  Barratry  cannot 
be  committed  against  the  owner  of  the  ship  with  his  consent.  It 
is  not  necessary  that  the  loss,  in  consequence  of  the  barratry, 
should  happen  in  the  very  act  of  committing  the  barratry :  it  is 
sufficient  if  it  happen  at  any  time  afterwards,  and  before  the  voyage 
insured  is  completed ;  but  it  must  happen  during  the  voyage  in- 
sured, and  within  the  time  limited  by  the  policy ;  for  where  the 
master,  in  the  course  of  the  voyage,  committed  barratry  by  smug- 
gling, on  his  own  account,  by  hovering,  and  iTunning  brandy  on 
shore  in  casks  under  sixty  gallons,  and  the  ship  afterwards  arrived 
at  the  port  of  destination,  and  was  there  moored  at  anchor  twenty- 
four  hours  in  safety,  after  which  she  was  seized  by  the  revenue 
officers  for  the  smuggling ;  it  was  holden  (A),  that  the  underwriter 
was  discharged.  The  captain  of  a  ship  insured,  barratrously  car- 
ried her  out  of  the  course  of  her  voyage,  procured  her  to  be  con- 
demned in  a  vice-admiralty  court,  sold  her,  and  delivered  her  to  the 
purchaser.  In  an  action  on  the  policy,  to  which  the  statute  of  (i) 
limitations  was  pleaded.  Lord  EUenborough  was  of  opinion,  that 
the  cause  of  action  did  not  accrue,  as  the  loss  did  not  happen,  until 
the  master  had  divested  himself  of  the  possession  of  the  ship,  by 
delivering  her  to  the  purchaser ;  and  therefore,  although  the  bar- 
ratrous abandonment  of  the  voyage,  for  the  purpose  of  making 
away  with  the  ship,  and  fraudulent  condemnation,  had  taken  place 
more  than  six  years  before  the  commencement  of  the  action,  yet  as 

(<0  Boutflower    v.    Wilmer,    London  Hunter,  4  T.  R.  33. 
Sittings  after  T.  T.  21   Geo.  II.,  coram  (^)  Lewin  t.  Swum,  Postleth.   Diet. 

Lee,  C.  J.,  MSS.  vol.  1,  p.  147,  per  Lord  Hardunche,  Ch. 

(e)   Stamma   v.    Brown,    Str.    1173  ;  (A)  Loekyer  ▼.  Cffiey,  1  T.  R.  252. 

Nutt  V,  Bourdieu,  1  T.  R.  323.  (t)  Hibbert  y.  Afof^iii,  1  Campb.  539. 

(/)  Admitted  S,  C,  and  in  Rou  v. 
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the  sale  and  delivery  were  within  six  years,  the  plea  did  not  operate 
as  a  bar.  As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss 
is  occasioned  (A),  in  the  very  words  of  the  policy,  provided  the  fact 
alleged  be  within  the  meaning  of  these  words ;  in  a  case  where,  by 
the  policy,  the  insurance  was  against  the  barratry  of  the  mafiter, 
and  the  breach  assigned  in  the  declaration  was,  that  the  ship  was 
lost  by  the  fraud  and  neglect  of  the  master,  the  declaration  was 
holden  to  be  good :  for  barratry  imports  fraud,  and  he  who  commits 
a  fraud  may  properly  be  said  to  he  guilty  of  neglect,  viz.  of  his 
duty. 

6.  Loss  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the  perils 
against  which  the  underwriters  agree  to  indemnify  tJie  assured.  In 
an  action  on  a  policy,  where  the  loss  was  stated  to  be  by  fire,  it 
appeared  that  the  ship  in  question  having  been  chased  by  an  enemy 
of  superior  force,  the  captain,  in  order  to  prevent  her  from  falling 
into  the  hands  of  the  enemy,  set  her  on  fire.  It  was  holden  (/), 
that  this  loss  was  covered  hy  the  policy ;  Lord  JEllenboroughy  C.  J., 
observing,  that  if  the  ship  is  destroyed,  it  is  immaterial  whether  it 
is  occasioned  by  a  common  accident,  or  by  lightning,  or  by  an  act 
done  in  duty  to  the  state.  Nor  could  it  make  any  difference  whe- 
ther the  ship  was  thus  destroyed  by  third  persons,  subjects  of  the 
king,  or  by  the  captain  and  crew,  acting  witli  loyalty  and  good 
faith.  Fire  was  still  the  causa  causans^  and  the  loss  within  the 
perils  insured  against.  If  a  fire  arises  on  board  a  ship  from  the 
damaged  quality  of  the  goods  insured,  the  underwriter  are  not 
liable ;  but  if  the  loss  is  not  so  occasioned,  the  policy  will  not  be 
vitiated  by  the  non-disclosure  of  the  condition  of  the  goods  to  the 
underwriter  (m).  Upon  a  policy  on  ship  by  which  the  underwriters 
insured  against  fire  and  barratry  of  the  master  and  mariners,  it 
was  holden  (n),  that  the  underwriters  were  liable  for  a  loss  by  fire, 
occasioned  by  the  negligence  of  the  master  and  mariners. 


6.  By  other  Losses. 

These  general  words  were  not  the  immediate  subject  of  judicial 
construction  in  our  courts,  until  the  case  of  Cullen  v.  Butler^  5  M. 
&  S.  461.  There  the  master  and  crew  of  a  British  ship,  believing 
the  ship  insured  to  be  an  enemy's  ship  about  to  attack  them,  fired 
at  her  and  sunk  her  with  the  goods  on  board.     This  loss  was  spe- 

{i)  Knight  ▼.  Cambridge,  Lord  Raym.  (m)  Boyd  v.  Dubois,  3  Campb.  133. 

1349 ;  Str.  581 ;  3  Mod.  230.  (n)  Busk  ▼.  R.  Exeh,  Am.,  2  B.  &  A. 

(/)  Gordon  ▼.  Bimmmgton,  1  Campb.  73. 
123. 
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cially  set  forth  in  the  second  count  of  the  declaration ;  and  the  court 
held,  that  the  plaintiff  was  entitled  to  recover  upon  it,  inasmuch  as 
it  fell  within  the  general  and  comprehensive  words  in  the  policy 
subjoined  to  the  particular  causes  of  loss,  viz.  *^A11  other  perils, 
losses,  and  misfortunes,  which  had  or  should  come  to  the  damage 
of  the  ffoods  and  ship  or  any  part  thereof.^  In  an  action  on  a 
policy  of  insurance,  from  Spain  to  Cuba  and  the  Spanish  Main,  the 
declaration  stated  the  insurance  to  be  on  dollars.  The  interest  was 
averred  to  be  in  a  subject  of  the  King  of  Spain.  It  stated  that 
hostilities  had  commenced  between  Spain  and  South  America.  The 
loss  was  stated  as  follows :  namely,  that  while  the  ship  was  on  her 
voyage,  an  armed  vessel  proceeded  from  a  ship  acting  under  the 
authority  of  persons  exercising  the  powers  of  government  in  South 
America,  made  up  to  the  ship  on  board  of  which  the  dollars  were, 
in  order  to  attack  her ;  and  tnat  the  master,  in  order  to  prevent  the 
dollars  from  falling  into  their  hands,  threw  them  overboard.  It 
then  stated,  that  tne  armed  boat  did  attack  the  ship,  and  capture 
her.  To  this  declaration  there  was  a  general  demurrer ;  and  the 
question  was,  whether  this  was  a  loss  within  the  policy.  It  was 
nolden  (o),  that  it  was ;  the  court  observing,  that  this  was  a  general 
demurrer.  Taking  all  the  circumstances  together,  it  must  be  con- 
sidered that  the  master  acted  properly  in  throwing  the  dollars 
overboard.  If  the  defendant  had  intended  to  dispute  that,  he 
should  have  gone  to  trial.  They  said  they  considered  that  this  was 
a  loss  by  jettison ;  which  meant  any  throwing  overboard  ex  justd 
causd.  All  the  foreini  writers  agree  that  the  master  may  set  fire 
to  a  ship  to  prevent  its  falling  into  an  enemy's  hands.  This  case 
fell  within  the  same  principle.  The  dollars  would  have  been  useful 
to  the  enemy  in  the  prosecution  of  the  war.  It  was  the  master^s 
duty  to  prevent  the  enemy  from  seizing  them.  The  circumstance 
of  the  insurer  not  being  a  subject  of  Spain  could  nuike  no  difference. 
They  said  that  this  might  also  be  considered  as  a  loss  by  enemies, 
and  would  also  fall  within  the  general  words  ^^  other  losses." 
Where,  in  an  action  on  a  policy  of  insurance  on  a  ship  in  the  usual 
form,  for  twelve  months,  at  sea  and  in  port,  the  loss  averred  was 
as  follows :  that  the  ship  having  arrived  at  the  harbour  of  St.  J., 
and  discharged  her  cargo,  it  became  necessary  to  place  her,  and  she 
was  accordingly  placec^  in  a  graving-dock,  there  to  be  repaired, 
and  near  to  a  certain  wharf  in  the  graving-dock ;  and  that  whilst 
she  was  there,  by  the  violence  of  the  wind  and  weather,  she  was 
thrown  over  on  her  side,  whereby  she  struck  the  ground  with  great 
violence  and  was  bilged,  &c.  It  was  holden  (o),  that  this  was  a 
loss  within  the  generS  words  of  the  policy,  **  all  other  perils,  losses, 
and  misfortunes,  &c."  for  which  the  underwriters  were  liable. 
Held  also,  that  the  above  facts,  with  the  additional  circumstance 

(o)  Butler  y.  WUdmtm,  3  B.  &  A.  398.      B.  &  A.  161.    Sea  Deoaus  t.  TAntoih 
(jt)  PkiUip$  tmd  another  y.  Barber,  5      5  Bingh.  N.  C.  519. 
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of  there  being  two  or  three  feet  water  in  the  graving-dock  when  the 
accident  happened,  did  not  amount  to  a  loss  by  perils  of  the  sea. 
An  underwriter  is  liable  (q)  for  losses  occurring  in  the  tranship- 
ment  of  goods  from  the  ship  to  the  place  of  landing,  where  such 
transhipment  is  in  the  usual  course  of  the  voyage,  although  such 
risk  be  not  spedaUy  mentioned  in  the  policy. 


V.  Of  Total  Losses  and  Abandonment 

A  TOTAL  loss  is  of  two  Iduds :  one,  where  the  whole  property 
insured  perishes;  the  other,  where  the  property  exists,  but  the 
voyage  is  lost  (r),  or  the  expense  of  pursuing  it  exceeds  the  benefit 
arising  from  it.  In  the  latter  case,  the  assured  may  elect  (23)  to 
abandon  to  the  underwriter  all  right  to  such  part  of  the  property 
as  may  be  saved,  and  having  given  due  notice  of  his  intention  to  do 
BO,  the  assured  will  then  be  entitled  to  demand  a  compensation  as 
for  a  total  loss ;  but  if  the  assured  does  not  in  fact  abandon  (24), 
or  if  he  omits  io  give  the  underwriter  notice  (25)  of  his  having 
abandoned,  or  if,  being  required  by  the  underwriter  to  assign  over 
his  interest  in  the  property  insured,  he  refuses  to  do  so  (s)  (26),  he 

(g)  Stewart  ▼.  Bell,  5  B.  &  A.  238.  Andermm  t.   WaUie,  3  Campb.  440 ;  2 

Insurance  from  London  to  Jamaica.  M.  &  S.  240,  taid  poet,  p.  973.     See  alto 

(r)  If  the  Toyage  be  defeated,  it  is  the  Hunt  y.  Roy.  Bxeh.  Aee.,  5  M.  &  S.  47. 

same  thing  for  this  purpose  as  if  the  ship  («)  Havelock  ▼.  Boekteood,  8  T.  R.  268, 

be  lost.   Lawrence,  J,,  6  T.  R.  425.  But  more  fully  reported  by  N.  Atcheson,  8to. 

see  Pareone  ▼.  Scott,  2  Taunt  363,  and  1800. 


(23)  The  assured  is  not  in  any  case  bound  to  abandon.  See  15  East, 
15. 

(24)  An  assurance  was  effected  on  some  hogsheads  of  sugar  on  a  voyage 
from  Ostend  to  Havre.  The  vessel  sailed  from  Ostend,  but  was  forc^  on 
shore,  and  the  cargo  damaged.  The  assured  wrote  to  the  underwriters^ 
to  inform  them  of  the  circumstances^  and  of  the  injury  which  the  sugars 
had  sustained.  The  underwriters,  in  answer,  desired  '^  that  the  assured 
would  do  the  best  with  the  damaged  property.'^  It  was  holden,  that  the 
letter,  coupled  with  the  answer,  did  not  amount  to  abandonment.  TheU 
luson  V.  Fletchevy  1  Esp.  N.  P.  C.  73,  per  Kenyon,  C.  J. 

(25)  Notice  of  abandonment  is  necessary,  although  the  ship  and  cargo 
have  been  sold  and  converted  into  money,  when  the  notice  of  the  loss  was 
received.     Hodgson  v.  Blackiston,  Park,  281,  n. 

(26)  In  Havelock  v.  Rockwood,  the  insurers  offer  to  settle  with  the 
assured,  he  first  making  an  assignment  of  one  fourth  part  of  the  value  of 
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will  not  be  entitled  to  daim  as  for  a  total  loss ;  unless^  in  tbe  con* 
elusion,  there  be  an  actual  total  loss  (t).  If  the  subject  matter  of 
insurance  ultimately  exists  in  specie,  so  as  to  be  capable  of  being 
restored  to  the  hands  of  the  assured,  there  cannot  be  a  total  loss, 
unless  there  has  been  an  abandonment  (u).  And  in  order  to  justify 
an  abandonment,  there  must  have  been  that,  in  the  course  of  the 
voyage,  which  at  the  time  constituted  a  total  loss  (a;).  The  ques- 
tion whether  the  loss  be  partial  or  total  is  precisely  the  same, 
whether  the  policy  be  valued  or  open  (y).  Capture,  or  the  neces- 
sary desertion  of  the  ship,  constitutes  a  total  loss  (z) ;  and  the  mere 
existence  of  a  ship  after  a  total  loss  and  abandonment  will  not 
reduce  it  to  a  case  of  partial  loss  (a).  The  ship  must  be  in  esse  in 
this  kingdom  under  such  circumstances,  that  the  assured  may,  if 
they  please,  take  possession.  Insurance  on  goods.  The  vessel  was 
wrecked,  part  of  the  goods  were  lost,  and  part  got  on  shore,  but 
(whilst  on  shore)  were  destroyed  and  plundered  by  the  inhabitants 
of  the  coast  of  the  Isle  of  France,  so  tnat  no  portion  of  them  came 
again  into  the  possession  of  the  assured.  It  was  holden  (&),  that 
this  was  a  total  loss  by  perils  of  the  sea,  and  no  abandonment  was 
necessary.  An  insurance  was  effected  on  freight,  and  on  the  cargo 
from  Quebec  to  London.  This  ship  sailed  from  Quebec,  and  on 
her  voyage  sprung  a  leak,  and  in  that  state  was  run  aground  on  a 
reef  of  rocks,  and  was  in  inmiinent  danger  of  being  carried  away 
and  destroyed ;  whereupon  the  captain,  by  the  advice  of  a  surveyor 
and  of  an  agent  for  the  owners,  wno  was  also  a  part  owner  himself, 
sold  the  ship  and  cargo.  The  ship  was  afterwards  saved  by  the 
purchasers,  and  repaired,  and  brought  a  cargo  to  London.  In  an 
action  by  the  assured  against  the  underwriters  on  freight  for  a  total 
loss,  the  jury  found  that,  in  effecting  the  sale,  the  master  had 
acted  fairly  for  the  benefit  of  all  concerned ;  and  the  court,  upon 
special  verdict,  held  (c),  that  the  captain  was  justified  in  malong 
such  sale,  and  that  an  abandonment  of  freight  was  not  necessary, 

(0  Melliah  ▼.  Andrewt^  15  East,  13.  (a)  AT/ver  ▼.  Hendenon,  4  M.  &  S. 

(tt)  Per  Bayleffy  J.,  in  Holdnoartk  ▼.  576 ;  Cologan  ▼.  The  London  Auurtmee, 

WUe,  7  B.  &  C.  798.  5  M.  &  S.  447. 

799.  (b)  Bondreii  y.  Hentigg,  1  Holt's  N. 


(4P)  lb. 

(y)  Am 


Alien  V.  Suffrue,  8  B.  &  C.  561.  P.  C.  149,  C.  B.,  Gibbe,  C.  J. 

(z)  Per  Bayley,    J.,    Holdiworth    ▼.  (e)  Idle  ▼.  R.  B.  A.  C.»  8  Taunt.  755. 

Wise,  7  B.  &  C.  799. 


the  ship  for  their  benefit.  The  sum  insured  not  amounting  to  one  fourth, 
the  plaintiff  declined  making  the  assignment.  The  court  were  of  opinion, 
that,  under  these  circumstances,  the  assured  could  not  be  considered  as 
having  abandoned;  Kenyan,  C.  J.,  observing,  that  the  refusal  to  assign 
seemed  to  him  to  be  equivalent  to  a  refusal  to  abandon ;  and  Chrose,  J., 
intimating,  that  there  should  have  been  an  offer  on  the  part  of  the  assured 
to  assign  such  part  as  he  was  entitled  to.    See  Atchesou's  Report,  p.  18. 
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inasmuch  as  there  was  nothing  to  abandon;  for  the  sale  being 
right,  the  ship  and  cargo  were  gone  into  different  hands;  and  she 
could  not  earn  freight  for  the  underwriters.  On  this  last  point, 
see  Green  y.  R.  E.  A.  C,  6  Taunt.  68,  and  Mount  y.  Harrison^ 
4  Bingh.  388.  In  a  case  (<Q  where  hides  insured  from  Valparaiso 
to  Bordeaux,  free  of  particular  ayerage,  unless  the  ship  were 
stranded,  arriying  at  Rio  Janeiro  on  their  way  to  Bordeaux,  in  a 
state  of  incipient  putridity  occasioned  by  a  leak,  were  sold  for  one 

auarter  of  the  yalue  at  Rio,  because,  by  the  process  of  putrefaction, 
liey  would  haye  been  destroyed  before  they  could  have  reached  Bor- 
deaux. The  assured  received  news  of  the  damage  to  the  hides,  and 
their  sale  at  the  same  time.  It  was  holden,  that  the  assured  might 
recover  as  for  a  total  loss  without  abandonment.  It  was  there  ob- 
served by  ijorAAbingery  delivering  the  judgment  of  the  court,  that, 
if  ffoods  once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  by  reason  of  that  damage, 
in  such  a  state,  that  though  the  species  be  not  utterly  destroyed, 
they  cannot  with  safety  be  reshipped  into  the  same  or  any  other 
vessel ;  if  it  be  certain  that  before  the  termination  of  the  original 
yoyage  the  species  itself  would  disappear,  and  the  goods  assume  a 
new  form,  losing  all  their  original  character ;  if,  though  imperishable, 
they  are  in  the  hands  of  strangers  not  under  the  control  of  the 
assured ;  if,  by  any  circumstance  over  which  he  has  no  control,  they 
can  never,  or  within  no  assignable  period,  be  brought  to  their 
original  destination ;  in  any  of  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that  forced  termination  of  the  risk  is  of  no 
importance.  The  loss  is,  in  its  nature,  total  to  him  who  has  no 
means  of  receiving  his  goods,  whether  his  inability  arises  from  their 
annihilation  or  from  any  other  insuperable  obstacle.  When  the 
assured  has  received  intelligence  of  such  a  loss  as  entitles  him  to 
abandon  (e),  it  is  incumbent  on  him  to  make  his  election  to  abandon, 
and  to  give  notice  thereof  to  the  underwriter  within  a  reasonable 
time  (J)   (27)   after  receipt   of  the  intelligence;   otherwise   the 

(<2)  Rmtx   T.    Salvador,  in  error,  in      wood  ▼.  Henekell,  Park,  280. 
Exch.  Chr.,  3  Bingh.  N.  C.  266.  (/)  Barker  t.  Blaiet,  9  East,  283 ; 

(«)  MUeheU  t.  Edie,  1  T.  R.  608 ;  AlU      Hudion  t.  Harrimm,  3  B.  &  B.  97. 


(27)  '^  An  abandonment  must  be  made  within  a  reasonable  time ;  and 
I  rather  conceive  that  it  is  the  province  of  the  judge  to  direct  the  jury  as 
to  what  is  a  reasonable  time,  under  the  circumstances."  Per  Lord  Ellen* 
horoughy  C.  J.,  in  Anderson  v.  Royal  Exch,  Ass.^  7  East,  43,  cited  by 
Ld.  E.  in  Davy  v.  Milford,  \6  £^t,  563.  "The  assured  must  make 
his  election  speedily,  whether  he  will  abandon  or  not.  He  cannot  lie  by, 
and  treat  the  loss  as  an  average  loss,  and  take  measures  for  the  recovery 
of  it,  without  communicating  that  fkct  to  the  underwriters,  and  letting 
them  know  that  the  property  is  abandoned  to  them."  Per  Lord  Kenyon^ 
C.  J.,  in  Allwood  v.  Henckell^  Park,  280,  1.     The  assured  are  bound  to 
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assured  will  be  considered  as  having  waived  his  right  to  abandon, 
and  in  case  any  part  of  the  property  insured  be  saved,  he  can  recover 
as  for  a  partial  loss  only.  But  the  assured  is  entitled  to  a  reason- 
able time  for  ac<]^uiring  a  full  knowledge  of  the  state  of  a  damaged 
cargo,  before  he  is  bound  to  elect,  whether  he  shall  abandon ;  there- 
fore, where  a  ship  bound  from  Liverpool  to  Calais,  put  back  to 
Liverpool  on  the  20th  of  December,  when  the  cargo,  consisting  of 
sugar,  was  immediately  relanded  and  surveyed; — ^the  owners  in 
London  received  a  letter  from  their  agents  at  Liverpool,  dated  29th 
of  December,  stating,  that  the  cargo  was  much  damaged,  but  that 
it  was  still  in  contemplation  to  send  it  on ;  and  another  dated  7th 
of  January,  stating  that,  on  further  examination,  the  whole  cargo 
was  found  to  be  d^aged :  it  was  holden  (^),  that  the  owners,  on 
the  receipt  of  the  last  letter,  were  still  in  time  to  abandon. 

Insurance  for  ^8000  on  ship  Vittoria,  and  ^4000  on  freight 
"  at  and  from  London  to  the.  East  Indies,  and  back.''  The  ^p 
sailed  sea-worthy  from  Calcutta,  on  her  voyage  home,  when,  in 
addition  to  some  damage  which  she  sustained  in  the  River 
Hooghly,  she  encountered  two  storms  at  sea,  by  which  she  was 
so  shattered  as  to  render  it  necessary  for  the  captain  to  put  back ; 
and  he  returned  to  Calcutta  on  the  30th  of  August,  1820.  On  his 
arrival  at  Calcutta,  he  gave  notice  of  abandonment  to  the  agents 
for  Lloyd's  resident  there,  and  requested  that  their  surveyor  might 
be  present  at  the  surveys  of  the  ship.  The  agents  siud,  they  had 
no  authority  to  accept  the  abandonment;  but  their  surveyor  at- 
tended the  surveys,  when  it  was  found,  that  the  ship  was  so  seri- 
ously damaged,  that  the  expense  of  repairing  her  would  be  nearly 
<£^5000.  llie  agents  refused  to  imdertake  the  repairs;  and  the 
captain,  having  in  vain  attempted  to  borrow  money  for  that  purpose 
by  hypothecation  of  «Aip,  sold  the  ship  for  <£^1200,  conceiving  that 
to  be  the  best  course  for  all  parties.  On  the  25th  of  April,  1821, 
the  captain  arrived  in  London,  where  the  owner  resided ;  and  on 
the  3rd  of  Mav,  the  ship's  papers  were  delivered.  On  the  5th  of 
May,  the  ship  s  brokers  abandoned  to  the  underwriters.  In  an 
action  on  the  policy  on  ship,  the  jury  having  found  a  verdict  for 
the  plaintiff^  as  for  a  total  loss,  and  that  the  captain  had  sold  the 
ship  from  a  justifiable  cause,  the  court  (Richardson^  J.,  duserUientey) 
refused  to  grant  a  new  trial,  which  was  moved  for,  on  the  ground 
that  the  ship  ought  not  to  have  been  sold,  and  that  notice  of  aban- 
donment had  not  been  given  in  due  time  (A). 

(p)  Gemon  ▼.  R.  E,  An.,  6  Taunt.  383 ;      147,  cited  in  Houx  ▼.  Sahfodor,  1  Kngh. 
2  Manh.  R.  88,  S.  C.  N.  C.  542 ;  1  Sc.  491,  S.  C. 

(A)  Ready,  Bonham,  3  Brod.  &  Bingh. 


give  notice  of  abandonment  at  the  earliest  opportunity ;  notice  given  fi^e 
days  after  they  received  intelligence  of  the  loss  was  held  too  late.  Huitt 
V.  The  R.  E.  Assurance,  5  M.  &  S.  47. 
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If  one  of  seyeral,  jointly  interested  in  a  cargo,  effects  an  in- 
surance for  the  benefit  of  all,  he  may  give  notice  of  abandonment 
for  all  (i).  AbandonQient  is  necessary  to  make  a  constructive  total 
loss ;  bat  if  there  be  an  actual  loss,  the  circumstance  of  the  assured 
having  previously  given  an  ineffectual  notice  of  abandonment,  will 
not  prejudice  his  claim  (A).  Where  a  ship  was  chartered  from 
Liverpool  to  Jamaica,  there  to  take  on  board  a  full  cargo  for 
Liverpool,  at  the  current  rate  of  freight,  to  be  paid  at  one  month 
from  the  discharge  of  her  cargo  at  Liverpool ;  and  the  ship-owners 
eflfected  a  valued  policy  on  the  freight  at  and  from  Jamaica,  to  her 

Sort  of  discharge  m  the  United  Kingdom ;  and  the  ship  arrived  at 
amaica,  and,  after  taking  on  board  one  half  of  her  cargo,  was  lost 
by  storm,  the  remainder  of  her  cargo  being  on  shore  and  ready  to 
be  shipped:  it  was  holden(/),  tibat  the  assured  were  entitled  to 
recover,  as  for  a  total  loss. 

It  may  be  collected,  from  the  two  following  cases,  under  what 
circumstances  the  assured  may  elect  to  abandon  and  claim  as  for 
a  total  loss.  A  ship  was  freighted  with  fish,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Portugal  or 
Spain,  without  the  Streights,  or  England.  Durmg  the  voyage  a 
violent  storm  arose,  in  consequence  oi  which  it  became  necessary 
that  part  of  the  cargo  should  be  thrown  overboard,  and  the  ship  was 
so  much  disabled  as  to  render  it  necessary  for  her  to  go  into  port 
to  refit ;  but  before  she  could  reach  any  port,  she  was  captured  by 
the  French,  who  took  out  nearly  the  whole  of  the  crew  and  sent 
them  into  France.  The  ship  having  remained  eight  days  in  pos- 
session of  the  enemy,  but  not  having  been  carried  into  port,  nor 
within  the  enemies^  fleet,  was  recaptured  and  brought  into  Milford 
Haven.  The  assured  immediately  gave  notice  of  their  intention  to 
abandon.  The  remainder  of  the  car^  was  spoiled  whilst  the  ship 
lay  at  Milford  Haven,  and  before  i^e  could  be  refitted.  It  waa 
holden  (m),  that  the  loss  being  in  its  nature  a  total  loss,  at  the 
time  when  it  happened,  the  assured  had  a  right  of  election  to 
abandon ;  that  the  subsequent  title  to  restitution  arising  from  the 
recapture  6f  the  ship,  which  was  not  in  a  situation  to  pursue  her 
voyage^  could  not  take  away  a  right  vested  in  the  assured  at  the 
time  of  the  capture;  and  consequently  that  the  assured,  having  given 
immediate  notice  of  abandonment,  were  entitled  to  recover  against 
the  insurers  for  a  total  loss.  A  ship  and  coods  were  insured  for  a 
voyage  from  Montserrat  to  London  (n).  The  ship  was  taken  bv 
an  enemy,  who  took  out  all  the  crew,  part  of  the  cargo,  (which 
consisted  of  sugars,)  and  the  risging.  She  was  afterwards  recap- 
tured, and  carried  into  New  xOTk,  where  the  captain  arrived  on 
the  23rd  of  June,  and  taking  possession  of  h^r,  found  that  part  of 

(0  Hwid  ▼.  IL  E.  Am.,  5  M.  &  S.  47.      313. 

(k)  Melliih  T.  Andrewif  15  East,  13.  (m)  Go$$  v.  Wiihert,  2  Burr.  683. 

(/)  DmiOum  r.  Wma§ey,  I  M.  &  S.  (»)  Miliet  r.  FMeker,  1  Doog.  230. 
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vhat  had  been  left  of  the  cargo  had  been  washed  overboard ;  that 
fifty-seven  hogsheads  of  what  remained  were  damaged;  and  that  the 
ship  was  in  such  a  state,  that  she  could  not  be  repaired  without 
unloading  her  entirely.    The  owners  had  not  any  storehouses  at 
New  York,  where  the  sugars  could  have  been  deposited  while  the 
ship  was  repairing,  nor  any  agent  there  to  advise  the  captain.     No 
sailors  were  to  be  had.     There  was  an  embargo  on  all  vessels  at 
New  York  until  the  27th  of  December;  and  by  the  destination  of 
the  ship,  she  was  to  have  arrived  at  London  in  July.     Thus  cir- 
cumstanced, the  captain  sold  the  cargo,  and  contracted  for  the 
sale  of  the  ship,  conceiving  that  he  was  thereby  acting  most  bene- 
ficially for  his  employers.     The  ciq)tain  did  not  know  of  the 
insurance.     The  assured,  upon  receiving  intelligence  of  what  the 
captain  had  done,  ofiered  to  abandon  to  the  underwriters,  and  made 
a  demand  as  for  a  total  loss.    An  action  having  been  brought  to  en- 
force this  demand,  it  was  holden,  that  the  assured  were  entitled 
to  recover  as  for  a  total  loss :  Lord  Mansfield^  C.  J.,  observing, 
that  it  had  been  laid  down,  "  that  if  the  voyage  was  lost,  or  not 
worth  pursuing,  if  the  salvage  was  high,  if  further  expense  was 
necessary,  if  the  insurers  womd  not  at  all  events  undertake  to  pay 
that  expense,  &c.,  the  insured  might  abandon,  notwithstanding  a 
recapture.^    The  preceding  cases  were  cases  of  peculiar  circum- 
stances, so  that  it  ought  not.  to  be  inferred  from  them,  that  in  the 
case  of  a  mere  capture,  followed  by  a  recapture,  the  insured  may, 
after   the  recapture  (28),   abandon,  and  demand  as  for  a  total 
loss.     The  impropriety  of  making  such  an  inference  will  appear 
from  the  following  case.    A  ship,  valued  at  a  certain  sum,  was 
insured  on  a  vovage  from  Virginia  or  Maryland  to  London ;  during 
the    voyage,   the  ship   was  captured  by  the  French,  who  took 
out  nearly  the  whole  of  the  crew,  and  put  in  a  prize-mast-er  to 
cany  her  to  France.      Having  remained  seventeen  days  in  pos- 
session of  the  enemy,  she  was  recaptured  by  an  English  man- 
of-war,  and  carried  into  Plymouth,  wnence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  carro  and 
the  recaptors.     The  assured,  having  received  intelligence  of  what 
had  happened,  gave  notice  to  the  underwriters  of  his  intention 
to  abandon.     It  appeared,  that  no  damage  had  been  sustained 
from  the  capture,  except  what  arose  from  the  temporary  interrup- 
tion of  the  voyage,  and  a  charge  for  salvage,  which  the  underwriter 
had  offered  to  pav.     The  cargo  had  been  delivered  to  the  freighters, 
who  had  paid  freight  for  the  same.    An  action  having  been  brought. 


(28)  The  assured,  upon  intelligence  of  a  capture,  may  abandon,  and 
claim  as  for  a  total  loss.  Admitted  per  Lord  Kenyan^  C.  J.,  in  M'Mcisters 
V.  Sckoolbred^  I  £sp.  N.  P.  C.  237 ;  but  if  they  neglect  this  opportunity, 
and  afterwards  the  ship  is  recovered,  the  assured  can  only  claim  for  the 
loss  actually  sustained.     S,  C, 
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in  which  the  assured  claimed  as  for  a  total  loss,  it  was  bolden  (o), 
that  in  cases  of  insurance,  the  plaintiff's  demand  is  for  an  indem- 
nity, consequently  his  action  must  be  founded  upon  the  nature  of 
the  injury  sustained  at  the  time  of  action  brought ;  that,  as  it  was 
repugnant,  upon  a  contract  of  indemnity,  to  recover  as  for  a  total 
loss,  when  the  final  event  had  decided  that  the  real  injury  was  an 
average  loss  only,  the  plaintiff  in  the  present  case  was  entitled  to 
recover  for  an  average  loss  only.  At  the  conclusion  of  the  judg- 
ment^ Lord  Mansfield  said,  that  the  court  desired  to  be  understood 
that  the  only  point  determined  was,  ^^  that  on  a  valued  policy,  the 
plaintiff  could  not  recover  more  than  the  actual  loss,  which  had 
happened  at  the  time  when  he  chose  to  abandon."  A  later  decision 
on  this  subject,  and  which  was  admitted  to  be  new  in  specie,  must 
not  pass  unnoticed.  The  defendant  had  subscribed  two  policies  (p)^ 
one  on  ship,  and  the  other  on  freight  of  the  same  ship,  on  a  voyage 
from  Liverpool  to  Jamaica.  The  ship  was  captured  on  the  21st 
of  September,  and  recaptured  on  the  25th ;  after  which,  the  plain- 
tiff having  received  intellieence  on  the  dOth  of  the  capture,  but  not 
of  the  recapture,  gave  notice  of  abandonment  on  the  31st,  which  he 
persevered  in  after  the  6th  of  October,  when  news  of  the  recapture 
arrived,  and  that  the  ship  was  safe  in  a  port  in  Ireland,  but  which 
notice  the  underwriters  did  not  accept.  And  it  appeared,  that 
instead  of  a  total  loss,  there  had  been  only  a  small  partial  loss  of 
<£^13  and  a  fraction,  for  salvage  and  charges  on  the  policy  on  freight, 
and  <f  15  and  a  fraction  on  the  ship  and  policy,  and  that  no  damage 
whatever  was  sustained  by  the  ship  whilst  in  the  possession  of 
the  enemy.  The  question  was,  whether,  that,  which  m  the  result 
turned  out  to  be  only  a  partial  loss  to  a  trifling  extent,  should, 
because  of  the  notice  of  abandonment  given  when  a  total  loss 
appeared  to  exist,  be  recovered  as  a  total  loss.  The  court  were  of 
opinion,  that  they  must  look  to  the  real  nature  of  the  contract  in  a 
policy  of  insurance,  which  was  nothing  more  than  a  contract  of 
mdemnity ;  and  consequently,  as  that  which  was  supposed  to  be  a 
total  loss  at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased,  and  as  only  a  smaU  loss  had  been  incurred  in  the  salvage, 
that  was  the  real  amount  of  the  indemnification  which  the  plaintiff 
was  entitled  to  receive  under  this  contract  of  indemnity.  Lord 
JEllenboraugh  observed,  ^'that  it  has  been  said  in  argument,  that 
the  offer  to  abandon  having  been  rightly  made  at  the  time,  a  right 
of  action  vested  in  the  assured,  which  could  not  be  defeated  by  the 
subsequent  events :  but  that  proposition  is  not  only  not  true  in  the 
whole,  but  it  is  not  true  in  its  parts.  The  effect  of  an  offer  to 
abandon  is  truly  this,  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  whicii  turn  out  to  be  true,  the 
assured  has  put  himself  in  a  condition  to  insist  upon  his  abandon- 
Co)  HamUi(mT.Mmdet,2BvLTT,U9S;  (p)  BavnbHdge  v.  Neihon,  10  East, 
1  BL  R.  276.                                                   329. 

VOL.   If.  U 
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ment ;  but  it  is  not  enough  that  it  was  properly  made  upon  facts, 
which  were  supposed  to  exist  at  the  time,  if  it  turn  out  that  no 
such  facts  existed,  or  that  other  circumstances  had  occurred  which 
did  not  justify  such  abandonment.  It  may  be  said  to  be  properly 
made  upon  notice  received,  and  band  fide  credited,  by  an  assured, 
of  his  ship  havine  been  wrecked,  whether  such  inteUigence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a 
forgery :  and  yet,  clearly  no  right  of  action  would  vest  in  him, 
founded  upon  an  abandonment  made  upon  false  intelligence,  and 
without  any  thinff,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  aban£>nment  more  than  this,-^that  the  assured,  having 
had  notice  of  circumstances,  which,  if  true,  entitle  him  to  treat  the 
adventure  as  a  total  loss,  he,  in  contemplation  of  those  circum- 
stances, casts  a  desperate  risk  on  the  underwriter,  who  is  to  save 
himself  as  he  can  ?  But  does  not  all  this  presume  the  existence  of 
those  facts  on  which  the  right  accrues  to  him  to  call  upon  the 
underwriter  for  an  indemnity !  And  if  they  be  all  imaginary,  or 
founded  in  misconception,  or  if  at  the  time  it  had  ceased  to  be  a 
total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if  the 
only  damnification  arise  out  of  the  very  act  (the  recapture)  which 
saves  the  thing  insured  from  sustaining  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails.  So  where  upon  an  insurance 
on  ship  from  Rio  de  Janeiro  to  Liverpool,  the  ship  was  captured, 
and  afterwards  recaptured ;  but  in  the  interval,  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment, 
and  after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage ;  it  was  holden  (7),  that  tne  abandonment 
was  not  binding,  and  that  the  assured  could  recover  for  a  partial 
loss  only. 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the  ship, 
will  not  enable  the  owner  to  recover  upon  a  policy  on  the  ship  as  for 
a  total  loss,  the  ship  having  been  released  before  abandonment  (r). 
Where  the  ship  was  wrecEed,  but  all  the  goods  were  brought  on 
shore,  though  in  a  very  damaged  state,  so  that  they  became  unpro- 
fitable to  the  assured  :  it  was  holden  (<),  that  the  underwriters  on 
the  goods,  who  were  freed  by  the  policy  from  particular  average, 
could  not  be  made  liable  as  for  a  total  loss,  by  a  notice  of  abandon- 
ment. Policy  of  assurance  on  goods  (copper  and  iron)  at  and  from 
London  to  Quebec,  warranted  free  of  particular  average,  and  the 
ship,  owing  to  sea  damage  in  the  course  of  her  voyage,  was  obliged 
to  run  into  port  and  undergo  repair,  and  some  part  of  the  goods 
were  damaged,  and  the  repairs  detained  her  so  long  as  to  prevent 
her  reaching  Quebec  that  season,  and  no  other  ship  could  be  pro- 
cured at  that  or  a  neighbouring  port,  to  forward  the  cargo  in  tune, 

(q)  Broihertton  ▼.  Berber,  5  M.  &  S.  («)  Thompmm  v.  Roy.  Ex,  As8.  Om^., 

418.  16  East,  214. 

(r)  Parwtu  ▼.  Scott,  2  Taunt.  361^. 
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80  that  the  voyage  was  abandoned,  and  the  ship  afterwards  sailed 
on  another  voyage ;  it  was  holden  (^),  that  this  was  not  a  total  loss 
of  the  goods,  and  that  the  assured  could  not  abandon.  A  loss  of 
voyage  for  the  season  by  perils  of  the  sea,  is  not  a  ground  (u)  of 
abandonment  upon  a  policy  on  goods,  with  a  clause  of  warranty, 
free  fix>m  average,  &c.  where  the  cargo  is  in  safety,  and  not  of  such 
a  perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  the 
commodity,  although  the  ship  be  rendered  incapable  of  proceeding 
in  the  voyage.  Insurance  on  ship.  The  ship,  during  her  voyage, 
while  loading  her  homeward  cargo,  was  seized  by  the  crew  and  car- 
ried away  to  a  distant  country  and  her  cargo  plundered,  and  the 
ship  deserted,  but  was  afterwards  retaken  by  another  ship,  and  was 
brought  with  a  small  remaining  part  of  her  cargo  to  an  English  port 
(not  the  port  of  her  destination),  and  part  of  her  risging  was  gone, 
and  she  could  not  be  made  fit  for  a  voyage  aeain  without  consider- 
able expense  in  providing  a  crew  and  stores :  it  was  holden  (x),  that 
this  was  not  a  total  loss  so  as  to  entitle  the  assured  to  abandon  after 
notice  of  the  recapture. 

Where  a  ship  with  cargo  was  barrairously  taken  out  of  her 
course  by  the  crew,  and  the  ship  and  part  of  her  cargo  sold,  and 
the  remainder  sent  home  by  another  vessel;  it  was  holden (y), 
that  this  was  a  total  loss  of  the  cargo  from  the  time  of  the  com- 
mitting of  the  act  of  baitetry.  Upon  a  hostile  embargo  in  a 
foreign  port,  the  ship-owner,  who  had  separately  insured  ^ip  and 
freight,  abandoned  them  to  the  respective  underwriters  at  the  same 
time ;  the  abandonment  was  accepted  by  the  underwriters ;  after- 
wards the  embarTO  was  taken  off,  and  the  ship  completed  her 
voyace  and  earned  freight.  The  freight  having  been  paid  by  the 
freighters  to  the  underwriters  on  the  ship,  the  ship-owner,  the 
assured,  brought  an  action  against  one  of  the  underwriters  dil 
freight,  claiming  as  for  a  total  loss;  it. Was  holden (2r),  that  the 
assored  could  not  recover,  the  freight  not  having  been  in  fact 
earned;  or  supposing  it  to  have  been  in  any  other  sense  lost  to 
the  assured,  by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  was  so  lost,  not  by  any  peril  insured  against,  but  by 
the  voluntary  act  of  the  assured  in  making  such  abandonment,  with 
which,  and  the  consequences  thereof,  the  underwriters  on  freieht 
had  not  any  concern.  Policy  on  fruit  from  Cadiz  to  London,  with 
the  usual  memorandum.  In  the  course  of  the  voyage  the  fruit  was 
so  much  danuiged  by  the  sea  water  that  it  became  rotten  and 
stunk,  and  on  the  ship''s  arrival  at  an  intermediate  port,  into  which 
she  was  driven,  the  government  of  the  place  prohibited  the  landing 
of  the  cargo.     The  ship  also,  being  too  much  damaged  to  proceed 

(0  Anderton  ▼.  WaUiSf  2  M.  &  S.  240|  suraneef  5  M.  &  S.  47. 

recognixed  in  Bverih  v,  Smiih,  2  M.  &  S.  (x)  Falkner  y.  Ritehiet  2  M»  &  S.  290. 

278,  and  in  Hunt  ▼.  Uayal  ExehoHffe  At-  (y)  Dixon  y.  Reid,  5  B.  &  A.  597. 

Miraaetf,5M.  &S.47.  (x)  McCarthy  y.  Abel,  5   East,  388. 

(«)  HwU  T.  Tk€  Royal  SxeJUmye  Am-  S«e  po»tf  p.  974,  n«  (29)  Ca$€  y.  Davidaon* 
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on  her  voyage,  was  sold,  and  the  cargo  necessarily  thrown  over- 
board. It  was  holden  (a),  on  a  case  reserved,  that  the  assured 
were  entitled  to  recover  for  a  total  loss ;  and  Chambre^  J.,  said, 
'^  the  ship  is  expressed  to  have  been  so  much  damaged  that  she 
could  not  proceed,  but  was  sold ;  now  this  must  certainly  have 
made  a  complete  end  of  the  voyage.  We  do  not  construe  special 
cases  so  strictly  as  we  do  speciad  verdicts ;  on  the  whole,  therefore, 
it  seems  to  me  that  the  loss  was  total,  and  though  the  cargo  might 
be  said  to  exist  in  specie,  yet  in  value  it  did  not  exist  at  all.  If 
that  be  so,  the  inference  of  law  is  plain.  What  is  it  against  which 
the  underwriters  protect  themselves  by  the  memorandum!  Against 
partial  damage.  For  what  reason !  Because,  as  the  commodities 
enumerated  are  perishable  in  their  nature,  it  might  be  impossible 
to  ascertain  with  exactness,  what  part  of  the  loss  arose  from  the 
nature  of  the  commodity,  and  what  from  sea  damage.  If  ever 
there  was  a  case  of  total  loss,  it  certainly  is  the  present.*'  After 
satisfaction  made  as  to  the  goods  themselves  (&),  if  restored  in 
specie,  or  compensation  made  for  them,  the  assured  stands  as  a 
trustee  for  the  msurer,  in  proportion  for  what  he  has  paid.  A  ship 
owner  having  chartered  his  ship  to  J.  S.,  insured  the  ship  and 
freight  with  different  sets  of  underwriters.  Having  notice  of  an 
embargo  laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship 
and  freight  to  the  respective  underwriters,  and  received  the  whole 
amount  of  their  subscriptions  as  for  a  total  loss ;  first  undertaking, 
by  a  memorandum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for  it :  and 
afterwards  undertaking,  by  a  similar  memorandum  on  the  freight 
policy,  to  assign  to  the  underwriters  on  freight  all  right  of  recovery, 
compensation,  &c.  The  ship  having  been  afterwards  liberated, 
returned  home,  and  earned  freight,  which  was  received  by  the 
assured ;  it  was  holden  (c),  that  however  the  question  of  priority  as 
to  the  title  to  the  freight  might  have  been,  as  between  the  different 
sets  of  underwriters  htigating  out  of  the  same  fund,  and  however 
the  weight  of  ar^ment  might  preponderate  in  favour  of  the  under- 
writers on  the  ship  (29),  yet  that  the  assured,  who  had  received  the 

(a)  Dyson  y.  Rowerqfff  3  Bos.  &  Pul.  (c)  Tkompeon  v.  Rowerqfi^  4  East,  34. 
478.                                                                 See  also  Lent  ham  ▼.  Terry,  3  B.  &  P. 

(b)  Randal  v.  Cockran,  1  Ves.  98.  479. 


(29)  See  Sharp  v.  Gladstone,  7  East,  30,  where  Lord  ElUnhorough, 
C.  J.,  observed,  that  as  to  the  general  question,  whether  an  abandonment 
could  be  made  to  the  underwriters  on  freight  afler  an  abandonment  to 
the  underwriters  on  ship,  he  desired  to  be  understood  as  giving  no 
opinion.  But  in  Case  v.  Davidson^  5  M.  &  S.  79,  by  three  justices, 
Bayley,  J.,  dissent.,  it  was  determined  on  a  special  case  that  an  aban- 
donment to  the  underwriter  on  ship,  transfers  the  freight  subsequently 
earned  as  incident  to  the  ship.     Therefore,  where  ship  and  freight  were 
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fireight,  was  at  all  events  liable  on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  freight.  But  in  a  subsequent  case  (d)^ 
which  arose  on  the  same  embargo,  it  was  holden,  that  although  the 
underwrit'Cr  on  freight  was  entitled  to  recover  the  freight  received 
by  the  assured,  yet  the  assured  might  deduct  out  of  it  the  following 
expenses : — 1.  The  expenses  of  the  ship  and  crew  in  the  foreign 
port,  including  port  charges  (besides  the  expenses  of  shipping  we 
careo,  which  exclusively  longed  to  Hxe  underwriters  on  freight). 
2.  Jmsorance  thereon.  3.  Wages  and  provisions  of  crew,  from  their 
liberation  in  the  foreign  port  till  their  discharge  here.  4.  Wages, 
(provisions  were  supplied  by  the  foreign  government,)  to  the  crew 
during  their  detention.  But  it  was  further  holden,  that  the  assured 
was  not  entitled  to  deduct  out  of  such  freight ;  1.  Charges  paid  at 
the  port  of  discharge  on  ship  and  cargo.  2.  Insurance  on  snip.  3. 
Diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on  the 
voyage  home.  In  case  of  a  total  loss,  where  the  policy  is  a  valued 
policy,  the  value  inserted  in  the  policy  must  be  paid  by  the  under- 
writer. Goods  protected  by  a  valued  policy,  being  captured,  are 
condemned  as  lawful  prize,  the  captors  paying  freight.  The  assured 
may  recover  as  for  a  total  loss  (e).  Where  the  subject  matter  of 
the  insurance  is  at  first  of  the  value  mentioned  in  tne  policy,  and 
there  is  not  any  imputation  of  fraud,  the  underwriter  will  be  bound, 
in  case  of  a  loss,  by  the  valuation  in  the  policy,  although  the  loss 
happens  at  the  latter  end  of  the  vovage,  at  which  time  the  pro- 
perty insured  is  considerably  diminished  in  value;  as  where  an 
insurance  was  made  on  ship  (f)  stores,  and  provisions,  valued,  on 
a  certain  voyage,  and  the  ship  foundered  on  her  arrival  at  the 
port  of  discharge ;  it  was  holden,  that  the  loss  being  total,  and  no 
firaud,  the  underwriter  was  liable  to  pay  the  value  mserted  in  the 

Klicy,  although  it  appeared  that  the  provisions  to  the  amount  of 
If  that  value  had  been  expended  (30). 

(i)  Sharp  y.  Gladttone,  7  East,  24.  (/)  Shawt  y.  FeUon,  2  Eaat,  109. 

(e)  MarthaU  ▼.  Parker,  2  Campb.  69. 


insured  by  separate  sets  of  underwriters,  and  the  ship,  being  a  genend 
ship,  was  captured,  and  ship  and  freight  were  abandoned  to  the  respective 
underwriters,  who  paid  each  a  total  loss ;  and  the  ship  being  recaptured, 
performed  her  voyage  and  earned  freight,  which  was  received  by  the 
defendant  for  the  use  of  those  who  were  l^ally  entitled  thereto ;  it  was 
holden,  that  the  underwriter  on  ship  was  entitled  to  recover.  This  judg- 
ment was  affirmed,  on  error,  in  Exchequer  Chamber,  2  B.  &  B.  379.  See 
further  as  to  abandonment  of  freight,  Oreen  y.  R.E.  A,,6  Taunt.  68. 

(30)  **  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a  total 
loss."  Per  Lee,  C.  J.,  in  Erasmus  v.  Bank,  M.  21  Geo.  IL,  and  Smith 
V.  Flexney,  Dec.  13,  1747. 
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The  wages  and  provisions  (^)  of  the  crew  of  a  ship  during  its 
detention  tor  the  purpose  of  repairing  damages  sustained  by  perils 
of  the  sea,  are  not  chargeable  to  the  underwriters  of  a  policy  on  the 
ship.  Where  two  ships,  A.  and  B.,  come  into  collision,  and  both 
sustain  damage,  but  ship  A.  having  sustained  lees  dama^  than  ship 
B.,  the  owners  of  A.  are  legaUy  compelled  to  pay  a  sum  of  money 
to  the  owners  of  ship  B.,  so  as  to  equalize  the  loss  sustained  by 
each ;  it  was  holden  (A),  that  the  sum  so  paid  was  not  a  loss  re- 
coverable under  a  policy  on  the  ship  A.,  although  the  accident 
occurred  under  circumstances,  that  the  loss,  by  the  direct  damage, 
sustained  by  the  ship  A.  was  recoverable. 

An  action  upon  a  valued  policy ;  the  defendant  paid  into  court 
J^SO  pef  cent.  It  was  holden  (i),  that  this  was  merely  an  admission 
that  a  loss  of  £S0  per  cent,  had  been  sustained,  and  no  more. 
Where  there  is  not  any  valuation  in  the  policy,  the  prime  cost  or 
invoice  price,  together  with  all  charges  until  tne  goods  are  put  on 
board,  and  the  premium  of  insurance,  will  be  the  foundation  upon 
which  the  loss  will  be  computed.  If  part  of  a  cargo,  capable  of 
distinct  valuation,  be  lost,  tne  value  of  su^h  part  mi^  be  paid  (A). 
When  there  is  an  insurance  on  goods,  as  may  be  thereafter  declared 
and  valu^  tbe  ^ured  mav,  by  duly  declanng  and  valuing  before 
the  loss,  make  it  a  valued  policy :  but  if  the  assured  do  not  so 
declare  and  value,  it  is  then  an  open  policy,  and  the  interest  must 
\>e  proved  at  the  trial. 


VI.   Of  partial  Losses. 


A  PABTiAL  loss  upon  a  ship,  or  goods  (0  is  such  a  proportion  of 
the  prime  cost  as  is  equal  to  the  £niinution  in  value  occasioned  by 
the  damage.  In  the  case  of  a  paii^ial  loss  (m),  although  the  policy 
be  a  valu^  policy,  yet  the  computation  must  be  by  the  real  interest 
of  the  assured  on  board,  and  not  by  the  value  in  the  policy ;  that  is, 
the  policy,  notwithstanding  the  valuation,  must  be  considered  as 
an  open  policy.  In  the  case  of  a  partial  loss  upon  goods,  by  sea 
damage,  the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to 
the  fluctuations  of  the  market  (n),  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  destina- 

(jgi)  Devaux  y.  Salvador,  6  Ner.  &  M.  man  y.  Kingston,  3  Campb.  152. 

213.  (/)  Marsh.  535. 

(A)  S.  C.  (m)  Le  Cnu  y.  Huffhet,  Marsh.  541. 

(i)  Mucker  y.  Paifgrave,  1  Taunt.  419.  (»)  LewU  v.  Baektr.  2  Barr.  1167. 
(k)  Per  Lord  BUemborauffh,  C.  J.,  Har- 
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tion.  Hence,  in  computing  the  average  in  a  case  of  this  kind,  the 
difference  between  the  respective  gross  proceeds  (31)  of  the  dar 
maged  goods,  and  of  the  ffoods  if  they  had  arrived  sound  at  the 
part  of  delivery,  must  first  he  ascertained.  Then,  whatever  aliquot 
part  of  the  gross  proceeds  of  the  sound  commodity  at  the  port  of 
delivery  such  difference  constitutes,  the  same  aliquot  part  of  the 
original  value  will  be  the  sum  for  which  the  underwriter  will  be 
liame :  e.  g.  suppose  a  hogshead  of  suffar  is  insured  on  a  voyage  from 
London  to  Hamburgh,  the  original  value  is  £^0 ;  being  deteriorated 
by  sea  damage,  the  gross  proceeds  at  Hamburgh  amount  to  <f  40 ; 
whereas,  if  the  sugar  haa  not  been  damaged,  the  gross  proceeds 
would  have  amounted  to  <£^50.  The  difference  is  e^lO,  or  one  fifth 
part  of  £60.  The  sum,  then,  which  the  underwriter  must  pay  will 
be  one  fifth  of  J&30,  the  original  value,  or  £6.  In  cases  where  the 
sums  are  more  complicated  than  in  the  preceding  instance,  the  cal- 
culation may  be  made  as  follows:  as  the  gross  proceeds  of  the 
sound  :  tiie  gross  proceeds  of  the  damaged  :  :  the  original 
value  :  a  foiirth  quantity,  which  being  found  by  the  rule  of  three, 
must  be  subtracted  from  the  prime  cost,  and  the  difference  will  be 
the  average  loss  or  sum  for  which  the  underwriter  is  chargeable. 
The  proportion  of  loss  is  calculated  through  the  same  medium,  (that 
18,  by  comparing  the  selling  price  of  the  sound  commodity  with  the 
damaged  part  of  the  same  commodity  at  the  port  of  delivei7^) 
whether  the  policy  be  valued  (o)  or  open  (p).  But  the  proportion 
of  loss,  when  ascertained,  is  applied  to  different  standards  of  value. 
For  the  original  value  in  the  case  of  a  valued  policy  is  the  valuation 
in  the  policy ;  but  in  the  case  of  an  open  policy,  tibe  original  value 
is  the  invoice  price  at  the  port  of  delivervy  including  premiums  of 
insurance  and  conunission.  A  ship  received  considerable  damage 
from  tempestuous  weather,  and  the  crew,  completely  exhausted, 
deserted  the  ship  on  the  high  seas,  for  the  mere  preservation  of 
their  lives;  and  the  ship  was  then  taken  possession  of  by  a  fresh 
erew,  who  succeeded  in  conducting  her  safely  into  port:  it  was 

(o)  UmU  Y.  Biteker,  2  Burr.  1167.  {p^  UiAer  r.  Noble,  12  East,  639. 


(31)  It  was  solemnly  determined  in  Johnson  v.  Sheddon,  2  East,  581, 
recognized  in  Hurry  v.  R,  Ex.  Ass.,  2  Bos.  &  Pul.  308,  that  the  gross 
proceeds,  and  not  the  net  proceeds,  must  be  taken  as  the  basis  of  the  cal* 
eolation.  A  cargo  insured  by  a  vsdued  policy  was  confiscated  abroad  and 
sold*  ;  but  the  enemy  permitted  the  foreign  consignee  to  retain  from  the 
proceeds  the  amount  of  his  acceptances  which  he  had  previously  paid ; 
the  assured  not  having  abandonea,  the  loss  became  partial  only,  and  the 
assured  was  holden  to  be  entitled  to  recover  from  the  underwriter  a  sum 
bearing  the  same  proportion  to  his  subscription  as  the  loss  ultimately 
sustained  bore  to  the  whole  value  in  the  policy. 

•  Goldtmd  ▼.  Gt7/t>f ,  4  Taunt.  803. 
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holden  (9),  that  such  desertion  of  the  crew  did  not  of  itself  amount 
to  a  total  loss ;  and  secondly,  that  the  ship  havinff  been  sold  under 
the  decree  of  the  Admiralty  Court  to  pay  tiie  sfllyage,  and  it  not 
appearing  that  the  assured  had  taken  any  means  to  prevent  such 
sale,  that  they  were  not  entitled  to  abandcm,  and  that  there  was 
only  a  partial  loss.  In  an  action  on  a  policy  on  ship  and  goods, 
warranted  free  from  American  condemnation,  it  appeared,  that  the 
ship  and  goods  were  damaged  by  the  perils  of  the  seas,  and  were 
afterwards  seized  by  the  American  government,  and  condemned. 
It  was  holden  (r),  that  the  total  loss  by  subsequent  seizure  and 
condemnation  took  away  from  the  assured  the  right  to  recover  in 
respect  to  the  previous  partial  loss  bv  sea  damage :  inasmuch  as  the 
immediately  operating  cause  of  total  loss  was  one  from  which,  and 
its  consequences,  the  underwriter  was  by  express  provision  in  the 
policy  exempted;  and  as  the  other  anteceaent  causes  of  injury 
never  produced  any  pecuniary  loss  to  the  plaintiff;  and  as  there 
never  existed  a  period  of  time  prior  to  the  total  loss,  in  whidi  the 
assured  could  have  practically  called  on  the  underwriter  for  an  in- 
demnity against  the  temporary  and  partial  injury.  The  liability  of 
the  underwriter  is  not  restricted  to  the  single  amount  of  his  sub- 
scription (s),  but  he  may  be  subject  either  to  several  average  losses, 
or  to  an  average  loss  and  total  loss,  or  to  money  expended  and 
labour  bestowed  about  the  defence,  safeguard,  and  recovery  of  the 
ship,  to  a  much  greater  amount  than  the  subscription ;  and  it  shall 
be  recoverable  as  an  average  loss.  Upon  a  policy  on  hogsheads  of 
sugar,  warranted  against  particular  average,  some  part  of  the  sugar 
in  every  hogshead  being  preserved,  though  less  than  three  per  cent, 
on  the  cargo ;  it  was  holden  {t)^  that  tms  could  not  be  a  total  loss. 
Where  an  insurance  was  effected  on  wheat  shipped  in  bulk,  and 
valued  at  <£^1600,  free  from  average,  except  general,  or  the  ship 
were  stranded,  and  the  ship  bavins  sprung  aleak,  pari^  of  the  wheat, 
value  £75 J  was  pumped  out  with  the  water  and  lost;  it  was 
holden  (tt),  that  the  insured  could  not  recover  as  for  a  total  loss  of 
a  part;  the  coiui^  observing,  that  ^^  Where  the  insurance  is  on  each 
package  separately,  it  is  to  be  treated  as  a  total  loss  upon  each 
package  lost ;  but  where  it  is  an  insurance  upon  the  bulk,  unless 
the  loss  exceed  a  certain  value  upon  the  particular  article,  there  is 
no  average  loss ;  and  there  cannot  in  such  a  case  be  any  total  loss 
of  a  portion  only  of  the  cargo.^  On  the  memorandum  ^^  free  from 
average  under  <f  3  per  cent.,^  the  underwriter  is  liable  (x)  for  the 
amount  of  the  aggregate  of  several  partial  losses,  each  less  than 
£S  per  cent.,  but  amounting  together  to  more. 

(q)  Tkomely  y.  Helton,  2  B.  &  A.  513.  (u)  HilU  t.  London  An.  Corp.,  5  M. 

(r)  Lme  ▼.  Janton,  12  East,  648.  &  W.  569.    See  Doty  ▼.  Mi(ford,  15 

(t)  Le  Chemmant  r,  Pearton,  4  Taunt  East,  559. 
367.  (»)  Btaeieti  ▼.  JR.  E,  A.  Comp.,  2  Cr. 

(0  Hedburg  v.  Pearson,  7  Taunt.  154.  &  J.  244  ;  2  Tyrw.  266. 
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VII.  Of  Adjustment, 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining  the 
amount  of  the  indemnity  which  the  assured  (y),  after  all  allowances 
and  deductions  are  made^  is  entitled  to  receive  under  the  policy, 
and  fixing  the  proportion  which  each  underwriter  is  liable  to  pay. 
An  adjustment  being  indorsed  on  the  policy,  and  signed  by  the 
underwriter,  with  a  promise  to  pay  in  a  given  time,  is  to  be  con- 
sidered as  a  note  of  hand  {z)^  but  it  does  not  require  a  stamp  (a). 
The  {b)  adjustment  is  ordyprimdfaciey  and  not  conclusive  evidence 

dnst  the  underwriter.  Hence  where  the  witness  (c),  who  proved 
le  adjustment,  swore  that  soon  after  the  underwriters  had  signed 
it,  doubts  arose  in  their  minds  as  to  the  honesty  of  the  transaction. 
Lord  KenyoHy  C.  J.,  was  of  opinion,  that  in  such  case  the  plaintiff 
should  produce  other  evidence ;  and  that  shutting  the  door  against 
inquiry,  after  an  adjustment,  would  be  putting  a  stop  to  candour 
and  fair  dealing  amongst  the  underwriters.  The  court  afterwards, 
on  a  motion  for  a  new  trial,  concurred  in  opinion  with  the  chief 
justice.  The  production  of  the  policy  by  assured,  with  adjustment 
on  it  and  name  of  defendant  struck  off,  does  not  prove  (d)  payment 
of  the  sum  adjusted ;  for  it  frequently  happens,  that  the  name  is 
struck  off,  on  the  faith  of  an  adjustment,  where  nothing  is  paid,  but 
an  arrangement  made  to  pay  at  a  future  time.  In  Herbert  v. 
Champion^  1  Gampb.  134,  Lord  EUenborough  expressed  a  clear 
opinion,  that  an  adjustment  is  merely  an  admission  on  the  suppo- 
sition of  the  truth  of  certain  facts  stated,  that  the  assured  are 
entitled  to  recover ;  and  although  it  is  incumbent  on  an  underwriter, 
who  has  once  admitted  his  liability  by  an  adjustment,  to  make  out 
a  strong  case,  yet,  until  actual  payment  of  the  money,  he  may  avail 
himself  of  any  defence,  which  either  the  facts  or  the  law  of  the 
case  will  furnish.  In  Shepherd  v.  Chewier^  1  Campb.  274,  it  was 
holden,  that  an  adjustment  'Was  not  binding,  although  the  under^ 
writer,  at  the  time  of  signing  it,  had  an  opportunity  of  becoming 
acquainted  with  the  history  of  the  voyage,  and  the  circumstances 
attending  the  loss,  his  attention  not  having  been  drawn  to  the  fact 
which  discharged  his  liability  to  the  assured ;  Lord  Ellenboroughy 
C.  J.,  observing,  that  the  adjustment  was  primd  ^acie  evidence 
against  the  defendant,  but  it  certainly  did  not  bind  him,  unless  there 
was  a  fall  disclosure  of  the  circumstances  of  the  case :  unless  they 
were  all  blazoned  to  him  as  they  really  existed.    But  see  Lord 


?: 


)  Manh.  529.  (b)  Per  Kenyonf  C.  J.,  in  Bodgeri  t. 

z)  Hog  ▼.   Oouldney,  Beawes,    310,  3fay/or,  Park,  191. 

Lie,  C.  J.  (c)  De  Oarron  ▼.  GalbraUh,  Park,  194  ; 

(a)  Per  Kenyan,  C.  J.,  in  Wiebe  v,  Peake's  Additional  Case^,  37,  S,  C. 

Simpeon,  London  Sittingi  after  M.  T,  41  (<2)  Adams    v.  Sanders,  M.  &  Malk. 

Geo.  III.,  MSS.  373,  Ld.  Tenterden,  C.  J. 
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Campbell's  note  on  this  case,  in  which  he  has  shown,  that,  upon 
principles  of  law,  a  mere  adjustment  is  not  in  any  case  or  under  any 
circumstances  conclusive,  and  that  the  utmost  effect  which  can  be 
given  to  it,  is  to  transfer  the  burthen  of  proof  from  the  assured  to 
the  underwriters.  A  ship  was  insured,  warranted  free  of  capture, 
in  port.  A  letter  announcing  her  capture  stated  it  to  be  in  port, 
on  which  the  underwriter  and  assured  adjusted;  the  former  re- 
turned, and  the  latter  received  back  the  premium.  It  afterwards 
appeared  the  capture  was  not  in  port.  It  was  holden  (e),  that  the 
assured  was  not  precluded  by  the  adjustment  and  repayment  from 
recovering  on  the  policy ;  whether  the  underwriter's  name  had  been 
struck  off  the  adjustment  only  (/),  or  of  the  policy  also  (ff).  An 
underwriter  has  never  been  considered  discharged  as  against  the 
assured,  until  his  name  has  been  struck  off  the  policy,  Rustdl  v. 
BangUify  4  B.  &  A.  395,  with  the  consent  of  the  assured ;  Bartlett 
V.  Pentlandy  10  B.  &  C.  760.  An  usage  at  Lloyd's  does  not  bind 
a  person  not  cognizant  of  it.  Gabay  v.  Lloyd^  3  B.  &  C.  793, 
recognized  by  Bayley^  J.,  in  Bartlett  v.  Pentlandj  10  B.  &  C. 
767.  In  Scott  V.  Irving^  1  B.  &  Ad.  605,  where  the  name  had 
been  struck  off  the  policy,  but  without  the  consent  of  the  assured, 
the  court  held  the  underwriter  liable,  and  disallowed  a  set-off 
between  broker  and  underwriter  as  against  the  assured.  A  trustee 
suing  as  a  plaintiff  in  a  court  of  law  must  be  treated  in  all  respects 
as  a  paii^y  to  the  cause,  and  any  defence  against  him  is  a  defence  in 
that  action  against  the  cestui  que  trust,  irao  uses  his  name.  And 
therefore,  where  a  broker  in  whose  name  a  policy  of  insurance  under 
seal  was  effected,  brought  covenant,  and  the  defendants  pleaded 
payment  to  ike  plaintiff  according  to  the  tenor  and  e£Eect  of  the 
policy;  and  the  proof  was,  that  after  the  loss  happened,  the  assurers 
paid  the  amount  to  the  broker  by  allowing  him  credit  for  premiums 
due  firom  him  to  them ;  it  was  holden  (A),  that  although  that  was 
no  payment  as  between  the  assured  and  assurers,  it  was  a  ffood  pay- 
ment as  between  the  plaintiff  on  the  record  and  the  d^enduits, 
and,  therefore,  an  answer  to  the  action. 


VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of 
Insurance,  and  herein  of  the  Declaration^  p.  980 ;  Plead- 
ingsj  p.  983 ;  Consolidation  Rule,  p.  984. 

The  usual  remedy  or  form  of  action  against  the  insurers  or 
underwriters,  to  recover  a  loss  upon  a  poBcy  of  insurance,  is  an 


(«)  Reiner  ▼.  Hatt,  4  Taant.  725. 

(/)  /*. 
(S)  lb. 


(h)  Oibwn  v.  IFiN/er,  5  B.  &  Ad.  96 ; 
2  Key.  &  M.  737. 
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action  on  the  case,  founded  upon  the  express  special  undertaking  of 
the  insurers  who  have  signed  the  policy,  or  (as  it  is  technic^y 
called)  a  special  assumpsit.  Two  counts  upon  the  same  policy  are 
not  allowea.  But  a  count  upon  a  policy,  and  a  count  for  money 
had  and  received  to  recover  back  the  premium  upon  a  contract 
implied  by  law,  are  allowed.  R.  G.  H.  T.  4  Will.  IV.  No.  6*  The  two 
insurance  companies,  namely,  the  Royal  Exchange  and  the  London 
Assurance,  having  been,  in  consequence  of  stat.  6  Geo.  I.  c.  18, 
incorporated  by  several  charters  granted,  and  having  a  common 
seal  affixed  to  all  their  contracts,  the  proceedings  against  these 
companies  must  be  by  action  of  covenant  or  debt. 

The  policy  must  be  stated  in  the  declaration,  and  it  must  be 
alleged,  that  it  was  signed  or  subscribed  with  the  name  of  the  in- 
surer against  whom  tne  action  is  brought;  that  in  consideration 
that  the  assured  had  paid  to  the  defendant  the  premium,  the  de- 
fendant had  undertaken  to  indemnify  the  assured  against  the  losses 
specified  in  the  policy;  that  the  goods,  wares,  and  merchandizes, 
were  laden  on  board  the  ship  to  the  amount  of  £ —  (t.  e.  the  value 
insured)  (32);  and  further  it  must  be  alleged,  that  the  plaintiffii 
were  interested  (33)  therein^  unless  the  insurance  be  on  a  foreign 


(33)  In  an  action  on  a  policy  of  insurance  of  indigo  and  bale  goods, 
after  setting  out  the  policy,  it  was  averred  in  the  declaration,  that  divers 
^oods  were  loaded  on  boaid,  and  that  the  policy  was  made  on  the  said 
goods ;  on  special  demurrer,  because  it  was  not  averred,  that  the  goods 
stated  to  have  been  loaded  on  board  were  indigo  or  bale  goods,  the  court 
observed,  that  the  allegation,  in  the  declaration,  that  the  policy  was  made 
on  the  goods  put  on  board,  completely  answered  the  objection  taken,  since 
that  could  not  be  true,  unless  indigo  or  bale  goods  were  loaded  on  board, 
which  it  wodd  be  necessary  for  the  plaintiff  to  prove  at  the  trial.  De 
Symom  v.  Johnston,  2  Bos.  &  Pul.  N.  R.  77. 

(33)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the  com- 
mencement of  the  risk.  In  a  declaration  on  a  policy  on  freight,  if  it  be 
averred  that  the  plaintiff  was  interested  at  the  time  of  the  ship's  sailing,  or 
that  the  policy  was  made  on  a  certain  day,  and  that  afterwards,  on  a  sub- 
sequent aay,  the  plaintiff  acquired  an  interest,  it  will  suffice.  Per  Cur., 
Rkind  V.  Wilkinson,  2  Taunt.  242,  3.  A  change  in  the  interest  after  the 
policy  is  effected,  much  less  after  the  loss  has  happened,  cannot  be  set  up 
as  an  answer  by  the  underwriters  against  a  claim  for  such  loss.  Sparkes 
V.  Marshall,  2  Bmgh.  N.  C.  776. 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in  -Aths, 
as  consignee  of  the  whole,  and  as  having  a  lien  on  the  whole  for  advances, 
may  protect  them  all  by  one  insurance,  without  expressing  in  the  pob'cy 
the  number  or  nature  of  his  interests.  Carruthers  v.  Sheddon,  6  Taunt* 
14.  Although  the  subject  matter  of  the  insurance  must  be  properly 
described,  the  nature  of  the  interest  may  in  general  be  left  at  large. 
Hence,  an  insun^ice  *'  on  goods"  is  sufficient  to  cover  the  interest  of  car- 
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ship,  in  which  case  an  averment  of  mterest  is  not  necessary  (34). 
The  declaration  then  proceeds  to  state,  that  the  property  insured 
was  lost,  and  by  what  means  it  was  lost,  so  as  to  bring  the  case 
within  some  or  one  of  the  perils  specified  in  the  policy,  and  thereby 
intended  to  be  insured  agamst ;  as  by  the  barratry  of  the  master  or 
mariners,  &c. 


riers  in  the  property  under  their  charge.  Crowley  v.  Cohen,  3  B.  &  Ad, 
478.  Joint  owners  of  property  insured  for  their  joint  use  and  on  their 
own  account,  cannot  recover  upon  a  count  on  the  policy  averring  the 
interest  to  be  in  one  of  them  only  *. 

(34)  Whether,  in  such  case,  it  may  be  necessary  that  any  allegation 
as  to  the  property  in  the  ship  should  be  made  on  the  part  of  the  plaintiff, 
or  whether  it  be  not  incumbent  on  the  defendant  to  show  that  the  property 
is  not  insurable  within  the  statute  19  Geo.  II.  c.  37,  s.  1,  is  a  question 
which  has  not  been  solemnly  decided.  In  several  cases,  where  actions 
have  been  brought  on  foreign  ships,  averments  as  to  the  property  have 
been  inserted  in  the  declaration.  In  Crauford  v.  Hunter ^  8  T.  R.  15,  it 
was  averred,  that  the  ships  insured  were  not  belonging  to  his  Majesty,  or 
any  of  his  subjects,  before  or  at  the  time  of  the  making  the  policy ,  or  at 
the  time  of  the  loss.  In  Nantes  v.  Thompson,  2  East,  385,  the  aver- 
ment was,  **  that  the  ship  was  not,  at  the  time  of  effecting  the  policy,  nor 
of  the  happening  of  the  loss,  nor  at  any  other  time,  the  property  of  the 
king,  or  any  of  his  subjects."  In  neither  of  these  cases  was  any  objection 
made  to  the  form  of  the  averment ;  but  in  Kellner  v.  Le  Mesurier,  4  East, 
396,  (where  an  insurance  was  made  in  England  on  the  ship  Princess 
Louisa,  lost  or  not  lost,  **  at  and  from  Lisbon  to  Cadiz,  SccJ*)  the  aver- 
ment being  that  the  ship  was  not,  at  the  time  of  making  the  policy,  nor 
of  the  happening  of  the  loss,  the  property  of  the  king,  or  any  of  his 
subjects,  there  was  a  special  demurrer,  assigning  for  cause  that  the  decla* 
ration  did  not  contain  an  averment  of  interest,  and  that  it  did  not  appear 
that  the  ship,  at  the  time  of  her  departing  from  Lisbon,  or  at  the  beginning 
of  the  adventure  insured,  was  not  the  property  of  the  king,  or  any  of  his 
subjects.  It  was  contended,  on  the  part  of  the  plaintiff,  that  supposing 
the  allegation  in  question  to  be  insufficient,  yet  it  might  be  rejected  as 
surplusage,  for  it  was  not  necessary  to  make  any  allegation  at  all  on  the 
subject,  and  that  the  onus  lay  on  the  defendant  to  show,  that  the  pro- 
perty was  not  insurable  in  virtue  of  the  provisions  introduced  by  the 
statute  19  Geo.  11.  c.  37,  s.  1.  The  court  being  of  opinion  in  favour  of 
the  defendant,  on  another  ground  of  objection,  declined  the  consideration 
of  the  question  as  to  the  averment. 

Action  lies  in  name  of  person  who  makes  insurance,  though  made  for 
the  benefit  and  on  property  of  another,  so  averred  in  declaration.  Famin 
and  another  v.  Cawthom,  B.  R.  H.  22  Geo.  III.  B.  P.  B.  194 ;  Dampier 
MSS.  L.  I.  L.  See  Fitzgerald  v.  Poole,  Law  of  Bills,  251,  like  decla- 
ration. 

*  Bell  y.  Antley,  16  But,  141. 
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It  is  necessary  to  show  who  are  the  real  contracting  parties,  and 
to  describe  truly  the  interest  on  which  the  policy  is  effected. 
Therefore,  if  A.  and  B.,  jointly  interested  in  a  ship,  effect  an  insu- 
rance, and  there  be  two  counts,  the  one  averring  interest  in  A.  and 
the  other  averring  interest  in  B.,  the  plaintiff  can  recover  on  nei- 
ther count  (i).  If  the  plaintiff  should  allege  in  the  declaration  (%), 
that  there  was  a  total  loss,  and  lay  his  damages  accordingly,  evi- 
dence of  a  partial  loss  will  maintain  the  declaration,  and  plaintiff 
may  recover  the  amount  of  his  real  loss.  If  there  has  been  a  double 
insurance  (35),  then  it  will  be  proper  to  consider  against  which  of 
the  underwriters  (as  the  best  man  or  in  the  best  circumstances,) 
the  action  shall  be  brought. 


Of  the  Pleadings, 

The  action  of  assumpsit  being  that  form  of  action  which  is  most 
usually  brought  upon  policies  of  assurance,  the  defendant  may  of 
course  plead  any  plea  which  the  law  permits  to  be  pleaded  to  that 
action;  as  to  which  see  ante^  p.  115,  and  new  rules  there.  As  to 
the  actions  of  debt  and  covenant,  (which  are  the  only  forms  of 
action  which  can  be  adopted  in  cases  where  the  two  insurance  com- 
panies are  defendants,)  it  has  been  provided  by  stat.  11  Geo.  I.  c. 
30,  s.  43,  ^^  that  in  all  actions  of  debt  against  either  of  the  said 
coiporations,  or  upon  any  policies  of  insurance  under  their  common 
seal,  it  shall  be  lawful  for  them  to  plead  generally,  that  they  owed 
nothing  to  the  plaintiff  in  such  action ;  and  in  actions  of  covenant 
upon  such  policies,  to  plead  generally,  that  they  have  not  broken  the 
covenants  in  such  policy  contained,  or  any  of  them.  And  if  issue 
be  joined  thereupon,  it  shall  be  lawful  for  the  jury,  if  they  see 
cause,  to  find  a  verdict  for  the  plaintiff,  and  to  give  such  part  only 

(0  Ookem  w.  Htamam,  5  Taunt.  101.  (k)  2  Burr.  904 ;  1  Bl.  R.  198. 


(35)  Double  insurance  is,  where  there  are  two  insurances  made  by  the 
same  person  on  the  same  risk,  whereby  the  assured  proposes  to  receive 
the  said  sum  twice  for  the  same  loss,  or,  in  other  words,  a  double  satis&c- 
tion.  The  policy  of  the  law,  however,  will  permit  the  recovery  of  a  single 
satisfaction  only.  But  although  the  assured  is  not  entitled  to  two  satis- 
factions, yet  in  an  action  upon  the  first  policy,  he  may  recover  the  whole 
sum  insured  *•  Whether  in  such  case  the  first  insurers  may  recover  a 
rateable  satisfoction  from  the  other  insurers,  seems  to  be  a  vexata  qiUBstio  t« 
See  further  on  the  subject  of  double  insurance,  Oodin  v.  London  Assu* 
ranee,  1  Burr.  489 ;  1  Bl.  R.  103. 

•  Newhy  ▼.  Read,  1  Bl.  R.  416. 

t  Air.  Newby  t.  Read,  uhi  aup, :  Rogert  v.  Hovtt,  Beawes,  242 ;  Davia  ▼. 
Oildart,  all  decided  at  N.  P.,  by  Lord  MtnufUld.  Neg.  African  Qmp.  t.  Bull,  I  Show. 
132. 
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of  the  sum  demanded,  if  in  debt,  or  so  much  damages,  if  in  cove- 
nant, as  it  shall  appear  to  them,  upon  the  evidence,  such  plaintiff 
ought  in  justice  to  have.^' 


Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  a^inst  several  under- 
writers (Z),  the  court,  by  consent  of  the  plaintiff,  will  make  a  rule,  on 
the  application  of  the  defendants,  which  is  called  the  consolidation 
rule,  for  stayine  the  proceedings  in  all  the  actions  except  one,  upon 
the  defendants^  undertaking  to  be  bound  by  the  verdict  in  tnat 
action,  and  to  pay  the  amount  of  their  several  subscriptions  and 
costs,  in  case  a  verdict  shall  be  given  therein  for  the  plaintiff. 
This  rule,  thoujzh  attempted  before  without  success,  was  introduced 
by  Lord  Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the  same 
question:  and  if  the  plaintiff  will  not  give  his  consent,  the  court 
have  the  power  of  granting  imparlances  in  all  the  actions  but  one, 
till  the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the  rule,  the 
court  will  make  the  defendant  submit  to  reasonable  terms,  such  as 
admitting  the  policy,  producing  and  giving  copies  of  books  and 
papers,  and  undertalcing  not  to  file  a  bill  in  equity,  or  bring  a  writ 
of  error.  It  was  formerly  supposed  that  the  plaintiff  as  well  as  the 
defendant  was  bound  by  the  consolidation  rule ;  bat  in  Doyle  v. 
Stewart^  4  Nev.  &  M.  873,  the  contrary  was  holden,  Lord  Denman^ 
C.  J.,  observing,  **'  that  the  principle  of  the  consolidation  rule  had 
always  been,  that  as  the  defendants  asked  for  a  favour^  they  might 
reasonably  be  required  to  pay  the  price  of  it.  It  may  be  that  in 
this  case  the  consolidation  rule  would  benefit  the  plaintiff,  but  we 
cannot  compel  a  party  to  accept  a  benefit  for  which  he  does  not 
ask/' 

By  R.  G.  H.  T.  2  Will.  IV.  Reg.  1,  s.  104,  where  money  is  paid 
into  court  in  several  actions,  which  are  consolidated,  and  the  plain- 
tiff, without  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall 
be  entitled  to  coste  on  the  others,  up  to  the  time  of  paying  money 
into  court. 

Two  actions  having  been  brought  by  the  same  plaintiff  a^inst 
different  defendants,  on  the  same  policy,  the  court  consobdated 
them  after  a  declaration  had  been  delivered  in  one,  and  an  appear- 
ance entered  in  the  other,  at  the  instance  of  the  defendant  m  the 
latter  action,  though  the  plaintiff  objected  (m). 

(0  Tidd'g  PnkC.  635,  7tl»  ed. 

(m)  HoUinjfsworth  t.  BrodricJtf  Hollingfworih  t.  CoIUnstm,  4  A.  &  E.  646. 
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IX.  Of  the  several  Grounds  of  Defence  on  which  the  Insurer 

may  insist* 

1.  Alien  Enemy yp,  ^^5* 

2.  Illegal  Voyage  or  Illegal  Commerce^ p.  985. 

3.  Misrepresentation y  Concealment ,  Suppression,  p.  989. 

4.  Breach  of  Warranty  ^  p,  994. 

f  1 ,  Time  of  Sailing,  p.  994. 

j;t  3  2.  Safety  of  a  Skip  at  a  particular  Time,  p.  996. 

Ji^xpress  V  3    ^^  ^^^^  ^^^  Convoy,  p.  997. 

14.  Neutral  Property,  p.  999. 

y     7'  ^  f  !•  '^'^^  ^^  deviate,  p,  1004. 
^  *^    (2.  Seaworthiness^  p.  1010. 

5.  Re-assurancCy  p.  1013. 

6.  TTa^rerPo/fcy,  p.  1013. 

1.  ^/eV»  Enemy. 

If  the  parties  interested  in  the  insurance  become  alien  enemies 
before  the  loss  happens,  this  may  be  pleaded  to  an  action  brought 
in  the  name  of  the  British  agent  who  effected  the  insurance  (n). 
But  where  parties  interested  became  alien  enemies  after  the  loss 
happened,  though  before  action  commenced,  it  was  holden,  that  the 
British  agent,  who  effected  the  insurance,  might  recover  against 
the  underwriter,  who  had  only  pleaded  the  general  issue  (o).  A 
plea  stating,  that  plaintiff  was  bom  out  of  the  ligeance  of  the  king, 
and  that  the  persons  exercising  the  powers  of  government  in  the 
countiy  where  he  was  bom  are  enemies  of  the  king,  is  not  good. 
It  ought  to  state  (p)  that  the  plaintiff  himself  is  an  enemy. 

2.  Illegal  Voyage,  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured  was 
prohibited  by  law,  or  that  the  goods  insured  were  intended  for 
carryinflr  on  an  illegal  commerce.  In  neither  of  these  cases  can  an 
action  be  supported  against  the  underwriter  for  non-performance 
of  the  contract  of  insurance.  The  circumstance  of  the  underwriter 
having  been  apprized  of  the  illegality  of  the  voyage  or  trade  is 
wholly  immaterial,  but,  in  order  to  render  the  insurance  illegal,  it 


|; 


n)  Brandon  v.  Ke$6itt,  6  T.  R.  23.  another  Britisli  subject  detained  there,  is 

o)  FUndt  ▼.    Water$,  15  East,  260.  there  indorsed  by  the  latter,  may  sne  on  it 

See  also  Harmon  v.  Sng$t<m,  3  Campb.  in  this  country  after  the  return  of  peace. 

153,  S.  P.    An  alien  to  whom  a  bill  of  Antome  v.  Monhead,  6  Tannt.  237. 

eichange  drawn  on  a  British  subject  in  (p)  Ca9$ere§  v.  Belt,  Feb.  8,  1799,  B. 

England,  by  a  British  subject  detained  R.,  L.  P.  B.  264 ;  Hominsr,  MSS«  L.  L  L. 

prisoner  in  France  during  war,  payable  to 
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is  necessary  that  the  illegality  should  exist  during  the  course  of  the 
voyage  insured.  Hence,  a  policy  on  goods  purchased  with  the 
proceeds  of  an  illegal  cargo  is  binding  (p) ;  and,  in  like  manner, 
the  assured  may  recover  on  a  policy,  although  the  ship,  in  a  prior 
voyage,  had  been  guilty  of  some  transgression  for  which  she  was 
liable  to  be  aeizea{q).  Trading  with  an  enemy  (r),  without  the 
king's  license,  being  illegal,  the  law  will  not  enforce  a  contract  of 
insurance  made  for  the  protection  of  such  trade.  But  it  is  legal 
to  trade  with  the  subjects  of  an  enemy^s  country  by  the  king's 
license  («).  If  it  be  provided  in  such  license,  that  the  party  acting 
under  it  shall  give  bond  for  the  due  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exported  to  such  coimtry,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a  policy 
to  protect  the  goods.  If  a  license  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limited  time,  it  is  not  suffi- 
cient, that  the  goods  were  shipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  until  i^er  that  time.  But  if  the  adven- 
ture licensed  be  band  fide  prosecuted  within  a  part  of  the  time 
limited,  it  will  not  become  ille^,  because,  by  some  accident,  the 
voyage  was  protracted  beyond  that  period  (t).  Whenever  the 
crown,  for  purposes  of  state  policy  and  public  advantage,  licenses 
a  description  of  trading  with  an  enemy's  country,  which  would 
otherwise  be  unquestionably  illegal,  sucn  commerce  must  be  re- 
garded by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law, 
as  legal,  with  all  the  consequences  of  its  being  legal ;  one  of  which 
consequences  is  a  right  to  contract  with  other  subjects  of  the 
country  for  the  protection  of  such  property  in  the  course  of  its 
conveyance  to  its  licensed  place  of  destination,  through  an  enemy's 
country,  and  for  the  purpose  of  being  there  delivered  to  an  alien 
enemy  as  consignee  or  purchaser  (u). 

A.,  a  Spaniard  by  birth  (a;),  who  had  been  domiciled  as  a  mer- 
chant in  En^and  for  several  years,  having  purchased  and  shipped 
goods  in  a  neutral  vessel,  on  account  of  a  correspondent,  a  native 
of,  and  resident  in,  Spain,  obtained  a  license  from  the  British 
government  for  the  vessel  to  proceed  with  her  cargo  on  a  voyage 
from  an  English  port  to  a  port  m  Spain.  A.  effected  a  policy  on  the 
goods,  which  was  in  the  usual  form,  and  stated  to  be  made  by  A.  ^'  as 
well  in  his  own  name  as  in  the  name  of  any  person  to  whom  the  same 
might  appertain.^  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port  in 
Spain,  where  the  vessel  and  cargo  were  condemned.  At  the  time 
of  the  capture  and  condemnation,  France  and  Spain  were  co-bel« 

(p)  Bird  Y.  Appleton,  8  T.  R.  562.  (/)  Sehroeder  ▼.  Vatup,  15  East,  52. 

(g)  8,  C,  (ti)  Utparieha  v.  Nohle^  13  East,  332, 

(r)  PotU  T.  B^U,  8  T.  R.  548.  {»)  Ibid, 
(a)  Vandyek  t.  Whitmore,  1  East,  475. 


INSURANCE.  987 

Iigerent  allies  at  war  with  England.  A.  having  brought  an  action 
on  the  policy,  averring  interest  in  the  purchaser ;  it  was  holden, 
that  A.  was  entitled  to  recover,  and  that  the  action  was  well 
bronght  in  his  name  for  the  benefit  of  the  purchaser ;  that  the 
l^al  result  of  the  license  was,  that  not  only  the  plaintiff,  the  person 
licensed,  might  sue  in  respect  of  such  licensed  conunerce  in  an 
English  court  of  law,  but  that  the  conunerce  itself  was  to  be  re- 
garaed  as  legaUzed  for  all  purposes  of  its  due  and  effectual  prose- 
cution. That  for  the  purpose  of  the  licensed  act  of  trading,  (but 
to  that  extent  only,)  the  person  licensed  was  to  be  considered  as 
virtually  an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  were  concerned,  was 
British  trading ;  that  the  plaintiff  and  the  Spanish  purchaser  of  the 
cargo  were  actually  privy  to  the  objects  of  tne  British  government, 
and  acting  in  furtherance  thereof,  and  in  direct  opposition  to  the 
laws  and  policy  of  their  own  country ;  and  that  it  could  not  be 
contended  to  be  illegal  to  insure  a  trade  carried  on  in  contravention 
of  the  laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the 
policy  of  our  country  and  its  trade,  and  which  this  trade  in  question, 
sanctioned  as  it  was  by  his  Majesty's  license,  must  be  deemed  to 
have  been.  Although  the  authority  of  the  preceding  decision 
appears  to  have  been  doubted  in  Mennett  v.  Bonham^  15  East,  495, 
and  JFlindt  v.  Crokatty  15  East,  522,  yet  on  a  review  of  these  two 
cases  in  a  court  of  error,  the  judgment  of  B.  R.  has  been  reversed. 
See  5  Taunt.  674  ;  Anthony  v.  MolinSy  5  Taunt.  711 ;  and  Bazett 
y.  Meyer^  5  Taunt.  824.  A  license  granted  under  an  order  in 
council  to  H.  S.,  (a  British  resident  merchant,)  permitting  a  vessel 
bearing  any  flag,  except  the  French,  to  proceed  m  ballast  from  any 
port  north  of  the  Scneldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be.  imported,  and  proceed 
with  the  same  to  a  port  in  the  United  Kingdom,  was  considered 
as  not  confined  personally  to  H.  S.,  or  any  particular  class  of 
persons  {y) :  and,  therefore,  where  Russian  subjects  at  Archangel, 
who  were  alien  enemies,  had  shipped  goods  under  such  license  for 
the  purpose  of  being  brought  into  this  country ;  it  was  held,  that 
they  were  protected  by  it ;  and  an  insurance  made  for  their  benefit 
was  lesal.  A  license  to  I.  H.,  of  London,  merchant,  on  behalf  of 
himseu  and  other  British  or  neutral  merchants,  to  import  a  cargo 
firom  certam  limits,  within  which  an  enemy's  port  is  situate,  in  any 
vessel,  bearinff  any  flag  except  the  French,  wiU  protect  a  ship 
trading  from  tiiat  port,  m  which  diip  I.  H.  and  an  alien  enemy  are 
jointly  interested  {z) ;  and  therefore  such  interest  was  held  in- 
surable.   By  virtue  of  a  treaty  of  commerce  entered  into  between 

(jf)  RMuom  T.  TbKToy,   1  M.  &  S.  cussed  again  in  Rucker  t.  Au$ley,  B.  R. 

217 ;  S.  P.  8atm€  ▼.  Ckettewrighi,  U.  220,  Sittings  at  Serjeant's  Inn  before  E.  T. 

fcoQgniied  in  Bulhum  t.  WkUtmore,  3  56  Geo.  in.,5M.  &  S.  25. 

M.  a  S.  340.    The  same  subject  was  dis-  (z)  Hagtdom  ▼.  Bnd^  1  M.  &  S.  567. 
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Great  Britain  and  the  United  States  of  America  (36),  the  citizenB 
of  the  United  States  may  carry  on  trade  between  the  British  terri- 
tories in  the  East  Indies  and  the  United  States,  in  articles  not 
entirely  prohibited.  It  is  not  necessary  that  this  trade  should  be  a 
direct  and  immediate  trade  frcMn  the  United  States  to  the  British 
territories  (a) ;  it  may  be  carried  on  drcuitoualy  through  any  coontry 
in  Europe,  including  Great  Britain.  A  natural-bom  subject  of  Great 
Britain,  admitted  a  citizen  of  the  United  States  of  America,  either 
before  or  after  the  declaration  of  American  independence,  has  be^i 
considered  as  a  citizen  of  the  United  States,  within  the  meaning  of 
the  above-mentioned  treaty,  and  as  such  entitled  to  the  comrn^reial 

Privileges  thereby  granted.  Hence  a  policy  of  insurance,  effected 
y  or  in  favour  of  such  adopted  citizen  of  the  United  States,  for  the 
protection  of  such  circuitous  trade,  is  valid.  A  natural-bom  subject 
of  this  country,  domiciled  in  a  foreign  country,  in  amity  with  iius, 
may  lawfully  exercise  the  privile^  of  a  subject  of  the  country 
where  he  is  domicUed,  to  trade  with  another  country  in  hostility 
with  this  (b) :  therefore,  where  plaintiff,  a  British-bom  subject 
domiciled  in  America,  effected  a  policy  of  assurance  on  fidup» 
freight,  and  goods,  at  and  from  Virginia  to  any  ports  in  the 
Baltic,  and  uie  £^p  was  captured  in  her  way  to  fllsineur,  m 
Denmark;  Denmark  being  in  amity  with  America,  but  at  war 
with  this  country ;  it  was  holden,  iJiat  the  plaintiff  was  entitled 
to  recover.  Although  insurances  upon  goods,  the  exportation  or 
importation  of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  be  illegal,  yet  where  the  prohibition  is  founded 
merely  on  the  law  of  a  foreign  state,  the  insurance  will  be  valid ; 
because  one  nation  never  takes  notice  of  the  revenue  laws  of 
another  (c).  The  mere  circumstance  of  an  alien  (cQ  residing  in 
an  enemy's  country  will,  not  invalidate  an  insurance  effected  by  him 
on  goods  to  be  ddivered  at  a  neutral  or  friendly  port.  Though  a 
state  may  be  in  the  military  possession  of  one  of  two  belligerents, 
that  will  not  constitute  her  subjects  enemies  to  the  other  bellige- 
rent, if  the  sovereign  power  of  the  latter  choose  to  permit  a  con- 
tinuance of  commerce  with  them  (e) :  therefore,  where  an  insurance 
was  effected  on  property,  shipped  in  this  country,  on  account  of  per- 

(a)    Wilton  ▼.  Manyai,  8  T.  R.  31,  (c)  Plmeher.  l^tehtr,  Dong.  250. 

affirmed  on  error  in  the  Excheq.  Ch.,  1  (<f)  BronUey  ▼.  Heueliuu,  1  Campb* 

Bos.  &  Pul.  430.  75. 

(h)  Bell  ▼.  Reid,  1  M.  &  S.  726.  (e)  ffa^edom  ▼.  Bett,  1  M.  &  S.  450. 


(36)  This  treaty  was  entered  into  on  the  19th  of  November,  1794, 
ratified  by  the  United  States  on  the  14th  of  August,  1795,  and  by  his 
Majesty  on  the  28th  of  October  in  that  year,  and  retrospectively  con- 
finned  by  parliament.  See  stat  37  Geo.  Ill,  c.  97.  The  articles  of  this 
treaty,  relating  to  the  subject  now  under  consideration,  will  be  found  m  a 
note  to  the  report  of  Wilson  v.  Marryat,  8  T.  R.  35. 
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flons  who  were  domiciled  at  Hambcngh,  at  a  time  when  that  country 
was  hi  the  possession  of  French  troops,  the  senate  continuing  to 
exercise  the  powers  of  ciyil  goremment  in  the  same  manner  as 
before ;  it  was  holden,  that  the  assured  were  entitled  to  recover  for 
a  loss  which  happened  in  the  course  of  a  voyage  permitted  by  his 
Majesty's  orders  in  council.  Where  a  particular  trade  is  pro- 
hibited by  express  statute,  insurances  made  for  the  protection  of 
such  trade  are  illegal  (/).  The  owners  of  a  vessel,  who  by  per- 
forming the  legal  stipulations  of  a  charterparty,  provoke  confiscation 
by  the  illegal  and  piratical  act  of  a  foreign  state,  do  not  thereby 
avoid  their  assurance  (g).  Trading  in  contravention  of  a  proclama- 
tion, whereby  an  embargo  is  laid  on,  in  time  of  war,  is  illegal :  and 
consequently  an  insurance  upon  such  trade,  even  when  carried  on 
by  a  neutral  (h),  is  void.  If  a  vessel  brings  hither  from  a  hostile 
country,  under  a  license,  a  cargo  of  enumerated  goods,  and  also 
certain  other  goods  not  licensed,  the  insurance  on  the  licensed 
goods  is  not  thereby  vitiated  (i).  If  there  be  an  infirmity  in  any 
part  of  an  integral  voyage,  it  will  make  the  whole  illegal,  so  that 
the  insured  cannot  recover  upon  a  policy  on  any  part  of  it  (k).  So 
if  a  party  insure  goods  altogether  m  one  policy,  and  some  of  them 
are  of  a  nature  to  make  the  voyage  illegal,  the  whole  contract  is 
illegal  and  void.  A  policy  was  effected  on  goods  to  be  thereafter 
q[>ecified  to  a  certain  amount  (/) ;  by  the  specification  it  appeared 
Uiat  the  goods  consisted  principally  of  hardware,  but  partly  of  naval 
stores,  the  exportation  of  which  was  prohibited,  under  pain  of  for- 
feiting the  stores,  treble  their  value,  and  the  ship.  It  was  holden, 
that  the  exportation  of  the  stores  being  illegal,  all  contracts  for 
protecting  the  stores  so  exported  were  implie£y  avoided ;  that  the 
policv  was  one  entire  contract  on  goods  to  be  thereafter  specified, 
to  which  the  underwriters  subscribed ;  and  the  subsequent  specifi- 
cation by  the  assured  could  not  alter  the  nature  of  the  contract 
n^th  respect  to  the  underwriters,  so  as  to  sever  that  which  was 
originally  one  entire  contract. 


3.  Murepresentationy  Concealment^  and  Suppression. 

The  allegation  of  a  falsehood  (m)  or  misrepresentation,  (though 
by  mistake)  (n),  or  the  concealment  and  suppression  (o)  of  the  truth. 


ii 


(/)  /oAftt/on  ▼.  Sutton,  Dong.  254. 

ig)  Seweil  ▼.   Roy,  Ex.  Am9.  Comp,, 
4  Tftont.  856. 

[h)  Ddmada  v.  Motttux,  Park,  234. 

[0  Pieteheli  ▼.  AUnuitf  4  Taunt.  792. 
See  1  M.  &  S.  450. 

(k)  AdoBitted  by  Lord  JTaiyoii,  C.  J., 
in  Wikom  ▼.  Mmryai^  8  T.  R.  46,  and 
expressly  laid  down  by  the  same  learned 
jadge  in  his  chai^ge  to  the  jury,  in  Bird  t. 
London  Sittings  after  H.  T.  40 


Geo.  in.  B.  R.,  MSS. 

(0  Parkin  v.  Dick,  2  Campb.  221 ;  11 
East,  502,  8,  C. 

(m)  Skin.  327 ;  RoberU  v.  Jbfuier«ati, 
Park,  285. 

(fi)  Maedowall  ▼.  F^oier,  Dong.  260. 

(o)  Ds  Ooita  ▼.  Setmdrei,  2  P.  Wms. 
170;  HodgMonn^Biehm'dtonf  1  Bl.  R.  463; 
Ratelif  Y.  Shoolbred,  Park,  180 ;  fVilUo 
Y.  Glover,  I  Bos.  &  Pal.  N.  R.  14. 
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a$  to  a  fact  or  circumstance  material  to  the  risk,  either  by  tlie 
assured  or  his  agent  (p),  is  considered  as  a  fraud  on  the  under- 
writer, and  consequently  will  vacate  the  policy  or  annul  the  con- 
tract from  the  beginning.  Hence,  the  underwriter  may  avail 
himself  of  this  ground  of  ckfence,  even  where  the  loss  arises  from  a 
cause  wholly  unconnected  with  the  fact  or  circumstance  misrepre- 
sented (q).  The  question  of  materiality  is  not  a  matter  of  law,  but 
a  question  of  fact  (r)  to  be  decided  by  a  jury ;  and  the  proper  evi- 
dence to  guide  their  judgment  is  the  evidence  of  persons  conversant 
with  the  subject  matter  of  the  inquiry  (s).  But  a  misrepresentation 
as  to  the  cargo  with  which  a  ship  is  to  sail  on  a  future  day  will  not 
suffice  as  a  defence,  unless  the  nusrepresentation  (t)  be  fraudulently 
made. 

Goods  were  insured  ite  the  goods  of  a  Hamburgher,  who  was  an 
ally,  and  the  goods  were,  in  fact,  the  goods  of  a  Frenchman,  who 
was  an  enemy ;  this  was  holden,  by  Holt^  C.  J.,  to  be  a  fraud  (v). 
So  where  a  letter  had  been  received  (or),  stating  that  a  ship  sailed 
on  the  24th  November,  after  which  an  insurance  was  made,  and  the 
agent  of  the  assured  told  the  insurer,  that  the  ship  sailed  the  latter 
end  of  December ;  this  was  holden  by  X«e,  C.  J.,  to  be  a  fraud.  So 
where  a  ship  was  insured  in  London,  on  the  30th  of  January  (y), 
on  a  voyage  from  New  York  to  Philadelphia,  and  the  broker  repre- 
sented the  ship  to  be  safe  in  the  Delaware,  on  the  11th  of  December, 
whereas  in  fact  it  was  lost  in  that  river  on  the  9th  of  December ; 
it  was  holden,  that  as  the  representation  was  false  in  point  of  fact, 
and  as  it  related  to  a  material  circumstance,  namely,  the  safety  of 
a  ship  at  a  certain  time,  the  contract  was  annulled ;  and  although 
it  appeared  that  the  assured,  at  the  time,  believed  the  representation 
to  be  true,  yet  the  court  were  of  opinion  that  this  did  not  vary  tiie 
case ;  for  it  was  incumbent  on  the  assured  to  make  a  fair  and  true 
representation,  and  if  he  represented  material  facts  to  the  under- 
writer, without  knowing  the  truth,  he  took  the  risk  on  himself  (37). 


(jt)  mtzherbert  v.  Mather,  1  T.  R.  12.  (fl  FImn  v.  Tobim,  M.  &  MaUc  367. 

(q)  Per  Lee,  C.  J.,  in  Seaman  y.  Fone-  («)  Skin.  327. 

reauy  Str.  1183.  {g)  Boberte  v.  Fmmereau,  London  Sit- 

(r)  Lmdenau  ▼.  Deahorough,  8  B.  &  C.  tings  after  Trin.  1742,  Park,  285. 
586.  iy)  Maedowail  v.  Farmer,  Doug.  260. 

(«)  Berihtm  v.  Loughman,  2  Stark.  N.  See  also  Stewart  t.  Jkmlop,  4  Bro.  P.  C. 

P.  C.  258 ;  Riekardt  y.  Murdoch,  10  B.  483,  Tomlin's  ed. 
&  C.  540. 


(37)  It  was  said  by  Lord  Mansfieldy  in  Barber  v.  Fletcher,  Doug. 
306,  that  it  had  been  determined  in  a  variety  of  cases*,  that  a  representa- 
tion to  the  first  underwriter  extended  to  the  others.  **  By  an  extension  of 
an  equitable  relief,  in  cases  of  fraud,  if  a  man  is  a  knave  with  respect  to 

*  Q.  If  tbere  be  any  in  the  printed  books  ? 
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The  same  rale  holds  (z)j  where  the  misrepresentation  is  made  by 
the  proper  agent  of  the  assured,  although  the  assured  be  not  guilty 
of  any  miproper  conduct ;  for  the  act  of  the  agent  binds  the  prin- 
cipial,  and  it  will  be  presumed,  that  the  principal  knows  whatever 
the  acent  knows.  In  a  case  where  the  word  expected  was  used,  as 
that  the  vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation  (a).  A  represen- 
tation by  the  owner  of  goods  insured  as  to  the  time  of  the  ship's 
sailing  is  mattor  of  expectation,  and  if  made  bond  fide  does  not 
conclude  him  (ft).  In  effecting  a  policy  of  insurance  from  Russia 
to  this  country  while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a  cargo  teas  ready  far 
her,  and  she  was  sure  to  he  an  early  ship.  It  was  holden  (c),  that 
this  amounted  onlv  to  a  representation  of  what  was  expected  on  the 
part  of  the  assured,  and  that  the  underwriters  were  liable,  although, 
from  the  delay  in  beginning  to  load  the  cargo,  the  voyage  home 
was  turned  from  a  summer  to  a  winter  risk.  A  representation,  as 
it  does  not  form  any  part  of  the  written  policy,  requires  only  to  be 
substantially  performed.  It  is  distinguishable  in  this  respect  from 
a  warranty,  wnich,  being  part  of  the  policy,  must  be  strictly  per- 
formed. Insuring  a  ship  by  an  English  name  does  not  amount  to 
a  warranty,  or  a  representation,  that  she  is  an  English  ship  (d). 
A  merchant  having  received  intelligence  (e)  that  a  ship  described 
like  his  was  taken,  insured  her,  without  giving  any  information  to 
the  insurers  of  what  he  had  heard ;  it  was  holden,  that  the  conceal- 


Fiitkarbfrt  ▼.  Mather^  1  T.  R.  12.  (li)  CUg^ham    t.   Cohgmn,   3  Campb. 

Barbers.  FUteher,  Doug.  305.  382. 

(b)  Bowdenw.  Vaughan^  10  East,  415.  (#)  JDe  Coita  ▼.  Seandret,  2  P.  Wms. 

(c)  Hubbard  ▼.  Olover,  3  Campb.  313.  170. 


the  first  underwriter,  and  makes  a  false  representation  to  him  in  a  point 
that  is  material ;  as  where,  having  notice  of  a  ship  being  lost,  he  says  she 
was  safe,  that  shall  affect  the  policy  with  regard  to  all  the  subsequent 
underwriters,  who  arepresumed  to  follow  the  first."  Per  Lord  Mansfield^ 
C.  J.,  in  Pawson  v.  WatsoUy  Ck>wp.  789.  Agreeably  to  this  doctrine,  the 
Court  of  King's  Bench,  in  the  case  of  Marsden  v.  Reid^  3  East,  573, 
intimated  an  opinion,  that  where  it  appears  that  a  material  fact  has  been 
represented  to  the  first  underwriter,  to  mduce  him  to  subscribe  the  policy, 
it  shall  be  taken  to  be  made  to  all  the  rest,  without  the  necessity  of  repeat- 
ing it  to  each  *.  A  representation  made  by  an  insurance  broker,  when 
the  names  of  the  underwriters  are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  there  is  evidence  of  its  being  altered  or  withdrawn  between 
that  time  and  the  execution  of  the  policy.  Edwards  v.  Footner^  1 
Campb.  530.  The  authority  of  the  broker  is  revocable  even  afler  the 
underwriters  have  signed  the  slip,  and  until  they  have  actually  subscribed 
the  policy.     Warwick  v.  SladSf  3  Campb.  127. 

*  But  a  representation  made  to  any  nnderwriter,  except  tbe  first,  is  not  to  be  con- 
siUerad  as  made  to  subsequent  vnderwriters.    Bell  y.  Carttair$,  2  Campb.  543. 


992  INSURANCE. 

ment  was  a  fraud  on  the  underwriters.  So  where,  in  an  action  on 
a  policy  of  assurance  of  a  ship  on  a  voyace  from  Lisbon  to  Lon- 
don (/),  it  appesured  that  the  plaintiff  had,  on  the  24th  of  Novem- 
ber, received  mformation  of  the  ship  having  sailed  on  the  8th ;  it 
appeared  also,  that  another  vessel,  which  had  sailed  at  the  same 
time  with  the  ship  insured,  had  arrived  in  safety ;  after  which,  viz, 
on  the  2nd  of  December,  the  plaintiff  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter :  it  was 
holden,  that  there  was  a  concealment  of  circumstances  sufficiaiit  to 
avoid  the  policy.  But  where  a  broker,  in  pursuance  of  instructions 
previously  received  from  Sunderland,  effected  a  policy  at  Lloyd^s  at 
a  time  when  a  letter  lay  on  his  table  at  the  Coal-exchange  unopened, 
announcing  the  ship's  loss :  it  was  holden  (9),  that  the  conauct  of 
the  broker  did  not  avoid  the  poUcy ;  for  he  hisMl  a  ri^t  to  presume 
that  he  had  possession  of  all  the  information  on  which  he  was  to 
effect  Uie  policy  (38).  Where  the  plaintifis  effected  a  policy  of 
assurance  on  wines  from  Oporto  to  London,  on  the  12th  of  Novem- 
ber, at  which  time  they  were  in  possession  of  two  letters  from  their 
correspondents  at  Oporto ;  the  first  of  which,  dated  1 1th  of  Octo- 
ber, stated  thus ;  ^'  We  are  loading  the  wines  on  the  Stag,  Captain 
Wheatley,  who  pretends  to  sail  after  to-morrow  C*  the  o^er  dated 
the  13th  of  October,  enclosed  the  bills  of  lading,  which  were  filled 
up  '•^  with  convoy ;"  which  letter  the  plaintifib  did  not  communicate 
to  the  underwriters :  it  was  holden  (A),  that  it  was  a  material  con- 
cealment. ^'  The  reason  of  the  rule  which  obliges  the  party  to 
disclose  (i),  is  to  prevent  fraud,  and  encourage  good  faith :  it  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract,  which 
one  privately  knows,  and  the  other  is  ignorant  of,  and  has  no  reason 
to  suspect.      The  question,  therefore,  in  cases  of  this  kind,  is, 

(/)  M* Andrew  v.  BeU,  1  Esp.  N.  P.  C.  (0  Per  Ld.  Mansfield,  C.  J.,  in  Carter 

373.  y.  Boehm,  3  Buir.  1905,  cited  by  Lord 

{g)  Wakey,  Atty,  4  Taunt.  493.  Ellenborough,  C.  J.,  delivering  judgment 

(A)  Bridges  and  others  t.  Hunter,  1  M.  in  Haywood  t.  Sodyers,  4  East,  596. 
$c  S.  15. 


(38)  The  nature  of  this  work  will  not  permit  the  insertion  of  all  the 
cases  relating  to  concealment ;  neither  is  it  necessary,  since  the  reader 
will  perceive  that  they  are  cases  depending  wholly  on  their  own  special 
circumstances.  If  he  is  desirous  of  pursuing  the  subject,  he  may  peruse 
the  following  cases :  Seaman  v.  Fonereauy  Str.  1183 ;  Carter  v.  Boehmy 
3  Burr.  1905;  1  BI.  R.  594;  Shirley  v.  Wilkinsony  3  Dougl.  41 ;  Court 
V.  MartineaUy  3  Doug.  161  ;  Webster  v.  Foster ,  1  Esp.  N.  P.  C.  407; 
Willes  V.  Glover,  1  Bos.  &  Pul.  N.  R.  14 ;  Littledale  v.  Dixon,  1  Bos. 
&  Pul.  N.  R.  151  ;  Freeland  v.  Glover,  7  East,  457  ;  Lynch  v.  HamU- 
ton,  3  Taunt.  37 ;  Bell  v.  Bell,  2  Campb.  479 ;  Kirby  v.  Smith,  1  B. 
&  A.  672 ;  Weir  v.  Aberdeen,  2  B.  &  A.  320 ;  Bufe  v.  Turner,  6  Taunt. 
338  ;  2  Marsh.  Rep.  46,  S.  C. ;  Richards  v.  Murdoch,  10  B.  &  C.  527 
Elton  V.  Larking,  8  Bingh.  198  ;   I  M.  &  Sc.  323. 
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^^  Whether  there  were,  under  all  the  circumstances,  at  the  time 
the  policy  was  underwritten,  a  fair  statement,  or  a  concealment, 
fraudulent,  if  designed,  or,  though  not  designed,  varying  materially 
the  object  of  the  policy,  and  changing  the  risk  understood  to  be 
runT'  Information  respecting  the  subject  matter  of  warranty, 
either  express  or  implied,  need  not  be  communicated  to  the  under- 
writer, unless  there  be  a  specific  request  on  his  part  for  such  infor- 
mation. Hence,  in  the  case  of  Shoolbred  ▼•  Nutt^  Park,  346, 
where  the  owner  had  received  letters  from  his  captain  the  day 
before  he  efiected  the  insurance,  stating,  that  the  ship  had  arrived 
at  Madeira,  but  was  very  leakv,  and  that  the  pipes  of  wine  had 
been  half  covered  with  water,  which  letters  were  not  communicated 
to  the  underwriters ;  Lord  Mansfield  told  the  jury,  ^^  That  there 
should  be  a  representation  of  every  thing  relating  to  the  risk  which 
the  underwriter  has  to  run,  except  it  be  covered  by  a  warranty.  It 
IS  a  condition,  or  implied  warranty,  in  every  policy,  that  the  ship  is 
seaworthy,  and  therefore  there  need  be  no  representation  of  that. 
If  she  s^  without  being  so,  there  is  no  vahd  poUcy.  Here  the 
leak  was  stopped  before  die  sailed  from  Madeira,  and  she  sailed  in 
good  condition  from  thence,  and  there  is  no  occasion  to  state  the 
condition  of  a  ship  or  cargo  at  the  end  of  the  former  vovage." 
Verdict  for  plaintiff.  So  wnere  in  an  action  on  a  policy  of  insu- 
rance upon  a  ship  from  Trinidad  to  London  (A),  it  appeared  that 
the  assured  had  received  a  letter  from  his  capUun,  informing  him 
that  he  had  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad, 
on  account  of  her  had  character^  but  the  survey,  which  accompanied 
the  letter,  gave  the  ship  a  good  character :  it  was  holden,  that  the 
concealment  of  the  letter  and  survey  from  the  underwriter,  did  not 
vacate  the  policy,  inasmuch  as  the  assured  impliedly  warranted  the 
ship  to  be  seaworthy,  and  it  did  not  appear  that  he  had  concealed 
any  circumstance  relative  to  the  seaworthiness  of  the  ship,  or  that 
at  the  time  of  effecting  the  policy  he  knew  of  any  fact  which  ren- 
dered her,  with  reference  to  the  risk,  otherwise  than  seaworthy. 
It  will  be  presumed  that  the  underwriter  is  acquainted  with  the 
usage  and  circumstances  of  the  branch  of  trade  to  which  the  policy 
relates  (Z),  and  consequently  the  assured  is  not  bound  to  make  a 
disclosure  thereof;  e.  g,  upon  an  insurance  on  an  East  India  voyage, 
the  underwriters  are  bound  to  know  the  course  of  the  East  India 
Company's  charterparties  and  trade,  and  that  the  ship^s  destination 
is  liable  to  be  changed  after  the  policy  is  effected  (m).  If  the  usage 
of  the  trade  is  general,  it  is  immaterial  for  this  purpose  that  it  is 
not  uniform  (n). 

{k)  Hiaywood  v.  Rodpen,  4  East,  590.  3  Campb.  200. 

(0  VaUanet  v.  Dewar^  1  Campb.  503;  (m)  Orani  t.  Paxton,  1  Taunt.  463. 

Oit^er  T.  JemUmffi,  ib.  505,  n. ;  Kingaiom  (<i)  See  oases  in  note  (/)>  onte. 
▼.  KmibU,  id,  508,  n. ;  ilitwon  t.  Atkina, 
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4.  Breach  of  Warranty: 

{1.   Time  of  Sailing,  p.  994. 
2.  Safety  of  a  Ship  at  a  particular  Time,  p.  996. 
3.  To  dipart  with  Convoy,  p.  997. 
4.  Neutral  Property,  p.  999. 

/      fl.   «  (  1.  Not  to  deviate,  p.  1004. 
impMa  ^2    Seaworthiness,  p.  1010. 

Another  ground  of  defence  which  may  be  taken  by  the  under- 
writer to  defeat  the  action,  is  the  non-compliance  with  a  warranty, 
either  express  or  implied.  Every  warranty  incorporated  in  the 
body  of  the  policy,  or  appearing  on  the  face  of  the  instrument,  e.  g. 
in  the  margin  (o),  or  at  the  bottom  of  the  policy  {p)^  or  inserted 
in  any  print  or  writing,  which  is  by  reference  incorporated  with 
the  pohcy  {q)^  must  be  strictly  and  literally  complied  with  (39)  : 
and  m  this  respect  it  is  distinguishable  from  a  mere  representatioHj 
which,  if  it  be  substantially  fulfilled,  it  is  spfficient.  The  most 
usual  kinds  of  warranties  inserted  in  policies,  are,  1.  As  to  the 
time  of  sailing;  2.  The  safety  of  the  ship  at  a  particular  time; 
3.  Departing  with  convoy ;  4.  That  the  thing  insured  is  neutral 
property. 

Express  Warranty. — 1.  Time  of  Sailing. — ^This  means,  that  the 
ship  shall  be  on  her  voyage  on  uie  given  day ;  for  which  purpose 
she  must  be  completely  unmoored ;  it  will  not  suffice  that  Gwie  then 
had  cargo  and  passengers  on  board,  and  was  only  prevented  from 
sailing  by  stress  of  weather  (r).  But  if  a  ship  quits  her  moorings, 
and  removes  only  to  a  short  distance,  being  quite  ready  to  proceed 
upon  her  voyage,  and  is  by  some  subsequent  occurrence  detained, 
tnat  is,  nevertneless,  a  sailing ;  it  is  otherwise,  however,  if,  at  the 
time  when  she  quits  her  moorings  and  hoists  her  sails,  she  is  not  in 

(o)  Bean  t.  Sivpart,  Doog.  II ;   Xh  RoutUdge  v.  BkrreU,  1  H.  Bl.  254. 
ffahn  y.  Hartley,  1 T.  R.  343.  (r)  JVe^MMi  t.  Salvador,  M.  &  Malk. 

(p)  3  T.  R.  360.  309. 
(q)  Wcrtley  t.  Wood,  6  T.  R.  710 ; 


(39)  "  A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  contin- 
gency, and  unless  that  be  performed,  there  is  not  any  contract.  It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduced ;  but  being 
inserted,  the  contract  does  not  exist,  unless  it  be  literally  complied 
with/'  Per  Lord  Mansfield,  C.  J.,  1  T.  R.  345,  6.  The  very  meaning 
of  a  warranty  is  to  preclude  all  questions,  whether  it  has  been  substan- 
tially complied  with;  it  must  be  literally  so."  Per  Ashhurst,  J.,  1  T. 
R.  346. 
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a  condiiion  for  completing  her  voyage  (s) ;  and  no  distinction  can  be 
drawn  between  taking  in  more  bulast  and  receiving  part  of  the 
cai^  (t).  The  word  ^^  sailmg"  is  not  confined  (tt)  to  the  mere 
act  of  hoisting  the  sails ;  the  fair  question  in  iiiese  cases  is, 
whether,  at  the  time  of  the  loss,  the  voyage  can  be  said  to  have 
commenced !  A  ship,  which  was  insmied  cU  and  from  Jamaica  to 
London,  warranted  to  haoe  sailed  an  or  before  a  particular  day^ 
with  a  return  of  premium  in  case  of  convoy  (x),  sailed  before  the 
day  from  the  port  of  her  lading,  with  all  her  cargo  and  clearances 
on  board,  to  the  usual  place  of  rendezvous  at  another  part  of  the 
island,  in  order  to  join  the  convoy,  which  then  lay  ready,  where  she 
arrived  in  safety,  but  was  detained  there  by  an  embargo  beyond  the 
day.  It  was  holden,  that  although  the  place  of  rendezvous  was 
out  of  the  direct  course  of  the  voyage,  yet  as  the  ship,  when  she 
suled  from  the  port  of  lading,  had  not  any  view  or  object  but  to 
make  the  best  other  way  to  England,  and  as  she  did  not  go  to  the 
place  of  rendezvous  for  any  purpose  independent  of  the  immediate 
prosecution  of  her  voyage,  the  voyage  began  from  the  port  of  lading, 
and  consequentlv  the  warranty  had  been  complied  with.  A  Frendi 
ship  was  insured  ^^  at  and  from  Guadaloupe  to  Havre,"  warranted 
to  sail  on  or  before  a  particular  day.  The  ship  took  in  her  com- 
plete lading,  and  all  ner  clearances,  at  Point-a-Pitre,  and  sailed 
thence  before  the  day  for  Basseterre ;  a  condition  having  been  in- 
serted in  one  of  the  clearances,  that  the  ship  should  pass  that  way 
to  take  the  orders  of  government;  and  the  captain  also  expecting, 
in  consequence  of  a  notice  which  had  been  given  by  his  governor, 
thai  there  would  be  a  convov  at  that  place.  It  appeareathat  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  benefit  of  the  convoy.  The  ship  arrived  at 
Basseterre  two  months  before  the  day  on  which  she  was  warranted 
to  sail,  and  was  detained  there  by  the  governor  untD  after  the  day* 
It  was  proved  that  Basseterre  was  in  the  direct  course  of  the 
voyage.  Under  these  circumstances,  it  was  holden  (y),  that  there 
had  been  a  bon&Jide  and  complete  inception  of  the  voyage,  on  the 
day  the  ship  sailed  from  Point-a-Pitre,  and  consequently  iJiat  the 
warranty  had  been  complied  with.  Under  a  warranty  to  depart 
on  or  before  a  particular  day,  it  is  necessary  not  only  that  the  ship 
should  set  sail  on  the  voyage,  but  also,  that  she  should  be  out  of 
the  port  on  or  before  the  day  {z).  To  "  sail,^  is  to  sail  on  the 
voyage.    To  **  depart,"  is  to  depart  from  some  particular  place  (a). 

(t)  Per  Ld.  Tenterden,  C.  J.,  Pitte-  501,  2. 

frew  T.  PrmgUt  3  B.  &  Ad.  520,  1 ;  (»)  Bond  t.  Nutt,  Cowp.  601. 

Grakam  t.  Barrat,  5  B.  &  Ad.  1011 ;  3  (y)  TkeUuntm  ▼.  Ferytutont  I  Dovg. 

Ner.  ft  Mum.  125,  S.  P.  361. 

(/)  Per  Park,    J,,  in    Pittegrtw   ▼.  (z) ,  Moir  y.  7%e  Royal  BxehoHge  AitU' 

PHMffle,  3  B.  &  Ad.  522.  ranee,  3  M.  &  S.  461. 

(ii)  FerDemman,  C.  J.,  deliTerixig  judg.  (a)  Moir  y.  7*A«  Royal  Sxehamge  AtMU" 

mcDt  on  error  in  Ezch.  Chr.,  Cockrame  t.  ranet,  6  Taunt.  245. 
Puher,   1  Cr.  M.  &  R.  818,  5  Tyrw. 
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Goods  were  insured  at  and  from  Demerara  to  London  in  ship  or 
ships  warranted  to  sail  from  Demerara  on  or  before  the  Ist  of 
August,  1823.  Small  ships  take  in  and  discharge  the  whole  of 
their  cargoes  in  the  river  of  Demerara ;  but  there  is  a  shoal  off 
the  coast,  about  ten  miles  out  at  sea,  and  large  ships  usually  dis- 
charge and  take  in  part  of  their  cargoes  on  the  outfidde  of  the  shoal. 
Goods  covered  by  the  policy  were  laden  on  board  a  small  vessel  that 
completed  her  cargo  m  the  river ;  and  on  the  1st  of  August,  the 
captain,  having  obtained  his  clearance,  set  sail,  proceeded  down  the 
river,  and  about  two  miles  out  to  sea,  and  then  anchored,  the  tide 
being  low.  On  the  3rd  of  August  he  crossed  the  shoal,  and  on  the 
8th  the  vessel  was  lost  by  perib  of  the  sea :  it  was  holden  (&),  that 
the  vessel  sailed  from  Demerara  on  the  1st  of  August,  within  the 
meaning  of  the  policy.  Where  a  license  is  granted  for  a  voyage 
to  a  hostile  country,  to  continue  in  force  till  a  given  day,  if  the 
voyage  is  bonA  fide  begun  before  that  day,  it  continues  to  be  pro- 
tected by  the  license,  though  delayed  beyond  the  day  by  stress  of 
weather  or  other  accident  over  which  the  assured  have  no  con- 
trol (c).  So  where  there  is  a  policy  ^^  at  and  from^^  if  the  diip 
has  her  cargo  on  board  and  is  ready  to  sail  before  the  dav  when 
the  license  expires,  although  she  is  detained  in  port  till  after  the 
day  by  contrary  winds,  the  policy  remains  valid  (a). 

2.  Safety  of  Ship  at  a  particular  Time, — Goods  were  insured 
from  the  lading  of  them  on  board  a  certain  ship,  ^^  lost  or  not 
lost,^  and  at  the  bottom  of  the  policy  was  added  ^^  warranted  well 
on  a  particular  day.'"  It  appeared  that  the  defendant  underwrote 
the  policy  in  the  afternoon  of  that  day,  and  that  the  ship  was  lost 
about  eight  o^cIock  in  the  morning  of  the  same  day.  It  was 
holden  (e),  that  the  warranty  did  not  mean  that  the  ship  was  well 
at  the  time  when  the  defendant  subscribed  the  policy,  but  at  any 
time  on  that  day,  and  consequently  that  it  had  been  complied  with. 
Action  on  policy  of  insurance  against  fire  on  ship  Hero  (/ ),  for  one 
month,  on  the  terms  that  the  ship  should  be  safe  moored  in  the 
harbour  of  Portsmouth  during  the  period  for  which  the  insurance 
was  made ;  the  ship  was  accidentally  burned  within  that  time.  It 
appeared  in  evidence,  that  the  ship  was  first  moored  off  the  beach^ 
in  order  to  clear  her  bottom ;  she  was  then  removed  to  Hardway, 
and  lastly  was  moored  at  March''s  wharf,  in  order  the  more  con- 
veniently to  take  in  her  cargo,  but  had  never  been  taken  out  of 
the  harbour.  It  was  insisted,  for  the  defendant,  that  the  removing 
the  ship  from  her  moorings  at  one  place  to  the  other,  was  a  discon- 
tinuance of  the  risk  :  so  also  the  laying  her  down  on  the  beach  to 
clear  her  bottom.     But,  per  Lord  Ellenbcrough^  G.  J.,  ^*  Where  a 

ip)  Lang  and  oihart  v.  Anderdon,  3  B.  84,  n. 
&  C.  495.  Cf)  Biaekhurit  v.  CbeMi,  3  T.  R.  360. 

(e)  Gronmff  ▼.  Crockett,  3  Campb.  83.  (/)     Clarie    v.    Wnimort,    London 

\d)  Sckrveder   v.    Vatue,    3    Campb.  Sittings  B.  R.,  25  May,  1807. 
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vessel  18  only  removed  from  one  part  of  the  harbour  to  the  other, 
for  the  more  convenient  purpose  of  repairs,  or  of  taking  in  her  cargo, 
bat  does  not  go  beyond  the  bounds  of  the  harbour,  and  is  safely 
moored  at  the  different  parts  of  the  harbour,  when  she  is  so  re- 
moved according  to  the  policy,  it  is  not  such  an  act  as  will  avoid 
the  policy.^  Verdict  for  plaintiff.  ^^  When  a  broker  (g)  proposes 
a  policy  to  an  underwriter,  on  a  ship  at  and  from  a  certain  place, 
it  imports  either  that  the  ship  is  there  at  the  time,  or  shortly  will 
be  there.^  A  delay  in  the  arrival  of  the  vessel  at  the  place  where 
the  risk  is  to  attach,  alters  the  risk. 

S.  To  depart  with  Convoy. — The  next  species  of  warranty  which 
fiills  under  consideration,  is  a  warranty  that  the  ship  insui^  shall 
sail  or  depart  with  convoy^  by  which  term  is  to  be  understood  ^^  a 
naval  force  under  the  command  of  a  person  appointed  by  the  TOvem- 
ment  of  the  country,  to  which  the  vessel  insured  belongs.'  The 
form  of  expression,  as  to  this  warranty,  is  different  in  diflferent 
policies ;  in  some,  that  the  ship  shall  depart  with  convoy ;  in  others, 
that  she  shall  depart  with  convoy  for  the  voyage.  In  substance, 
however,  these  expressions  are  the  same ;  for  it  has  been  solemnly 
decided,  that,  although  the  words  of  the  policy  are  merely  ^^to 
depart  with  convoy,"  yet  those  words  must  be  understood  to  mean 
that  the  ship  shall  depart  with  convoy /or  the  voyage^  as  much  as 
if  the  words  ''  for  the  voyage^  had  been  added  (A).  If  a  ship  does 
not  sail  with  the  convoy  appointed  by  government,  it  is  not  a  sailing 
with  convoy  within  the  terms  of  the  warranty  (t) ;  hence  the  pro- 
tection of  a  ship  of  war  accidentally  bound  on  the  same  voyage, 
although  discharging  the  office  of  convoy,  is  not  a  convoy  within  tne 
meaning  of  the  warranty ;  but  a  convoy  appointed  by  the  admiral 
commanding  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government  (A).  It  may  be  lidd  down  also^ 
as  a  geneial  rule,  that  a  warranty  to  depart  with  convoy  is  not  com- 

{>Iied  with,  unless  sailing  instructions  are  obtained  before  the  ship' 
eaves  the  place  of  rendezvous,  if  by  due  diligence  of  the  master 
^  they  can  be  obtained  (40).     When  the  policy  is  silent  as  to  the 

(^)  Per  Ellenborouffhf  C.  J.,  Hull  v.  3  I^ev.  321,  after  several  ailments  on 

Cooper,  14  East,  479,  cited  by  Tindal,  specialyerdict,  per /of.  (\<r.,  Carth.  217; 

C.  J.,  Mount  ▼.  Larkini,  8  Bingfa.  123,  MAlkf  y.  Mwtr,  Dong.  72,  S.  P. 

neogoiaEed  in  Fnenum  t.  Taylor,  8  Bingh.  (t)  Hibbtri  ▼.  Figou,  Park,  498 ;  Marsh. 

139.  272  \  S.C.Z  Dong.  224. 

\h)  Per  Holt,  C.  J.,  and  the  greater  (h)  S.  C.    See  also  Audley  v.  Duff,  2 

part  of  the  conrt,  in  Jtffery  ▼.  Legendra,  Bos.  &  Pol.  111. 


(40)  "  The  value  of  a  convoy  appointed  by  government,  in  a  great 
measure  arises  from  its  taking  the  snips  under  control,  as  well  as  under 
protection.  But  that  control  does  not  commence  until  sailing  instructions 
nave  been  obtained ,  nor  can  it  be  enforced  otherwise  than  by  their  means. 
Indeed,  the  reason  of  that  rule,  which  requires  that  the  convoy  should  be 
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place  from  which  the  vessel  is  to  depart  with  convoy,  the  usage  of 
merchants  puts  a  construction  on  it,  and  the  warranty  must  be 
understood  to  mean,  that  the  ship  shall  sail  with  convoy  from  the 
place  of  general  rendezvous,  or  that  place  where  convoys  are  to  be 
nad :  as,  if  a  vessel  be  insured  from  London  to  the  East  Indies, 
warranted  to  depart  with  convoy,  and  the  ship  sail  with  comwu 
from  the  D&ums,  it  is  a  fulfilment  of  the  warranty  (Q  (41).  It  is 
not  necessary  that  the  vessel  should  in  all  cases  sail  with  convoy 
bound  precisely  to  the  place  of  her  destination  (m).  Whether  the 
convoy  be  sufficient  must  depend  on  the  usage  of  trade  and  the 
orders  of  government ;  and  it  is  the  province  of  the  jury  to  deter- 
mine whether,  under  the  circumstances,  the  warranty  has  been 
satisfied  (42).  It  sometimes  happens  (n),  that  the  force  first  ap- 
pointed is  to  accompany  the  ships  only  for  a  part  of  their  voyage, 
and  to  be  succeeded  hj  another ;  at  other  times  a  small  force  is 
detached  from  the  mam  body,  to  bring  them  up  to  a  particular 
point:  if  a  vessel  sail  under  the  protection  of  a  force  thus  i^ 
pointed  (o)  or  detached  (p),  the  warranty  is  complied  with.  Al- 
though the  terms  of  this  warranty  do  not  express  it,  yet  it  is 
essentially  necessary,  that  the  ship  should  not  only  depart,  but  also 
continue  with  the  convoy  untU  the  end  of  the  voyage,  unless  she  be 
prevented  by  absolute  necessity.    Case  on  a  pobcy  of  insurance  on 

(0  Letkulier^t  cu^  SaUc.  443,   but  (•)  fiM/A  ▼.  JlMi2rA4W,  Paric,  ch.  18,  p. 

HoU,  C.  J.,  etmirat  Qordom  ▼.  Morleyp  510  ;  De  Garag  t.  Clagfet,  ib.  511. 

Sir.  1265,  per  Lee,  C.  J.  (jf)  Mmminff  ▼.  Oiet,  Manh.  367,  2nd 

(m)  jy^ptinoy.  Bewieke,  2  H.Bl.  551.  edit.  8.  C;  more  fully  reported,  3  Doug. 

(a)  Abbott,  229.  74  ;  Audley  y.  Dt^,  2  Boe.  &  PoL  111. 


appointed  by  government,  shows  the  necessity  of  haying  sailing  instructions; 
since  without  them  the  ship  does  not  stand  in  that  relation,  or  under  those 
circumstances  in  which  she  can  take  the  full  benefit  of  the  government 
convoy.*'     Per  Eldon,  G.  J.,  in  Anderson  v.  Pitcher,  2  Bos.  &  PuU  169. 

(41)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's  Law 
relative  to  Merchant  Ships  and  Seamen,  5th  ed.  p.  227.  .  Occasional 
convoys  are  appointed  by  the  admiral  on  the  station  to  sail  from  the 
Downs  to  Portsmouth,  &c. ;  but  such  convoys  are  never  appointed  by 
the  admiralty.  Ships  sailing  from  foreign  ports  are  not  within  tne  Convoy 
Act,  unless  there  are  persons  at  these  ports,  authorized  to  grant  convoy 
licenses.  And  it  is  not  sufficient  to  show  that  convoys  have  been  actually 
appointed  from  those  ports,  but  proof  must  be  given  that  there  are  persons 
stationed  there,  legally  authorized  by  the  admiralty  to  appoint  them*. 

(42)  **  It  has  always  been  understood,  that  provisions  for  a  departure 
with  convoy  have  relation  to  the  custom  of  trade,  and  the  orders  of  govern- 
ment, and  ought,  therefore,  to  receive  a  liberal  construction."  Per  Heathy 
J.,  in  Audley  v.  Duff,  2  Bos.  &  Pul.  115. 

•  D^AguUar  v.  Tobin,  1  Holt's  N.  P.  C.  185. 
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the  ship  Speedwell  (q%  from  London  to  Lisbon,  warranted  to  depart 
from  England  unth  convoy.  The  ship  sailed  from  London  in  De- 
cember, and  arrived  at  Spithead,  (the  place  where  the  Lisbon 
convoy  was  to  be  met  wiui,)  whence  she  sailed  on  the  26th  of 
December^  with  the  convoy.  On  the  26th  December  a  storm  arose, 
which  separated  her  from  her  convoy,  and  rendered  her  so  leaky, 
that  she  was  obliged  to  sail  for  Plymouth,  where  she  arrived  on 
the  28th  of  December.  Having  been  refitted  and  made  a  tight 
ship,  as  was  supposed,  she  sailed  again  on  the  13th  of  February 
following,  but  without  convoy.  A  few  days  after,  she  encoun- 
tered another  violent  storm,  and  on  the  19th  of  February  she  was 
totally  lost  near  Ireland.  Lee^  G.  J.,  held,  that  the  sense  of  the 
warranty  was  not  to  be  taken  literally ;  that  the  meaning  was  not 
only  to  depart  with  convoy,  but  to  he^  with  convoy  during  the 
whole  vojrsffe,  and  that  this  had  always  oeen  so  holden :  that  abso- 
lute necessity  alone,  such  as  rendered  it  impossible  to  ke^  with 
convoy,  could  excuse ;  as  being  driven  by  a  tempest  to  some  fereim 
port  or  place  where  convoy  could  not  be  had ;  but  that  was  not  the 
present  case,  the  ship  having  been  driven  into  an  English  port. 
He,  therefore,  was  of  opinion,  that  this  was  not  a  loss  within  the 
policv;  and,  accordingly,  a  verdict  was  found  for  the  defendant. 
But  if  a  ship  sails  with  convoy  (r),  and  is  separated  by  stress  of 
weather,  and  does  all  in  her  power  to  rejoin  the  convoy,  tibis  will  be 
considered  as  a  sufficient  compliance  with  the  warranty,  so  as  to 
render  the  insurers  liable.  The  security  of  trade,  in  time  of  war, 
has  been  considered  as  depending  so  essentially  on  ships  sailing 
with  convoVy  that  by  a  statute  («)  (4^,  (which  continued  in  force 
during  hostilities  with  France,)  several  enactments  were  made  to 
enforce  it. 

NeiUral  Property. — If  the  insurance  be  effected  in  time  of  war, 
and  the  party  insurmg  be  the  subject  of  a  neutral  state,  it  is  usual 
for  him,  in  order  to  induce  the  underwriter  to  accept  a  smaller 
premium,  to  warrant  that  the  subject  matter  of  the  insurance  is 
neutral  property,  which  is  usually  done  by  inserting  in  the  policy 
the  words  ^^  warranted  neutral,'"  or  '^  warranted  neutral  property; 
by  which  (0  is  to  be  understood,  that  the  thing  insured  is  neutral 
property  at  the  time  when  the  risk  commences,  not  that  it  shall 
continue  so  during  the  whole  voyage,  for  the  risk  of  fuiure  war  is 

{q)  Morriee  y.  Dillon,  London  Sittings  in  Holt,  465. 
afterM.T.22Geo.  II.,  coram  !.««,  C.J. ,  («)   Stat  43  Geo.  III.  c   57.     See 

MSS.  Cohen  y.  Hineiiey,  1  Tkunt.  R.  249. 

(r)  Jtfftrji  y.  Legendra,  3  Ley.  320 ;  (f)  Eden  y.  Parkiaonf  Dong.  732,  a. ; 

Garth.  216;  Saik.  443 ;  1  Show.  320 ;  4  2)fwn  y.  Ourney,  3  T.  R.  477,  per  JBn/. 

Mod.  58 ;  reported  for  the  jndgment  only  tor,  J.,  fn  Salo^eci  y.  Johmon,  Park,  558. 


(43)  A  similar  statute  was  made  daring  the  preceding  war.     See  stat. 
38  Geo.  III.  €.  76. 
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undertaken  by  the  uunirer  in  every  policy.  But  though  it  is  not 
neoessanr,  that  a  Bhip,  warranted  neutral,  should  contmue  neutral 
during  the  whole  voyage ;  because,  if  she  be  neutral  at  the  time  of 
sailing,  the  breaking  out  of  war  on  the  next  day  will  not  disehai^  the 
underwriter;  yet  the  ship  must  not  forfeit  its  neutrality  by  the  mis- 
conduct of  the  parties  on  board :  hence  where,  on  an  insurance  of  a 
ship  warranted  neutral  (k),  it  i^peared  that  the  master  and  crew 
had  broken  th^  neutrality,  in  me  course  of  the  voyaoe  insured,  by 
forcibly  rescuing  the  ship,  which  had  been  seized  and  carried  into 

Eort  by  a  belligerent  power,  for  the  purpose  of  search ;  it  was 
olden,  that  the  assured  could  not  recover.  That  a  warranty  of 
neutrality  may  be  satisfied,  it  is  necessary,  1.  That  the  vessel 
insured  should  belong  to  the  subject  of  a  neutral  state  ;  2.  That 
the  vessel  should  be  navigated,  not  only  according  to  the  law  oi 
nations,  but  also  in  conformity  to  the  particular  tr^ties  subsisting 
between  the  country  to  which  she  belongs  and  the  belligerent 
states  (44).  If,  therefore,  a  state  in  ami^  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  or  their  subjects  shall  only 
have  that  character  when  famished  with  certain  documents ;  who- 
ever warrants  the  ship  to  be  the  property  of  such  subject,  should 
provide  himself,  at  the  time  when  the  ship  sails,  with  those  docu- 
ments, which  have,  by  the  country  to  which  she  belongs,  been 
agreed  to  be  the  necessary  proof  of  that  character  (45).  In  an 
action  on  a  policy  upon  a  ship  warranted  Dutch  property  (x),  it 
appeared  that  the  ship  in  qu^ion  was  originally  a  French  pri- 
vateer bearing  a  French  naine ;  that  having  been  captured  by  the 
Englifib,  she  was  carried  into  Liverpool,  and  there  named  the  Three 

(ti)  GarreU  v.  Kenaington,  8  T.  R.  230.      rence,  J.,  in  PoUard  ▼.  Bell,  8  T.  R.  44 1 ; 
(x)  Bearzillai  ▼.  Ltwi$,  Park,  526,  and      8,  C.  3  Doug.  126. 
MS.  note  of  Builer,  J,,  eited  hj  Ldne* 


(44)  *'  Courts  of  admiralty  are  to  proceed  on  the  known  jus  gentium^ 
or  on  the  treaties  between  particular  states ;  such  treaties  do  not  alter  the 
jus  gentium  with  respect  to  the  rest  of  the  world,  but  as  between  those  par- 
ticular states  they  are  considered  as  engrafted  on  the  jW  gentium.^  Per 
Lord  KenyoHy  C.  J.,  in  Bird  v.  AppUtoHf  8  T.  R.  567. 

(45)  N.  There  is  not  an  implied  warranty  on  the  part  of  the  owner  of 
goods  insured,  that  the  ship  shall  be  in  all  respects  properly  documented. 
Where,  through  the  neglieence  of  the  captain,  the  ^;oods  had  not  been 
regularly  entered  in  the  ship's  manifest,  for  exportation,  as  required  by 
statutes  13  &  14  Car.  II.  and  other  statutes;  the  loss  not  having  been 
occasioned  by  this  omission,  it  was  holden,  that  the  underwritons  were 
liable.  Carruthers  v.  Oray,  3  Campb.  142;  15  East,  35,  S.  C.  In  the 
case  of  an  insurance  upon  goods,  m  a  certain  ship,  which  ship  is  not 
represented  as  a  neutral  at  the  time  when  the  insurance  is  effected, 
although  she  be  in  fact  a  neutral,  it  is  not  necessary  that  she  should  be 
documented  as  such.  Dawson  v.  Atty^l  East,  367.  See  Bell  v.  Ccir- 
stairs,  14  East,  393. 
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Graces.  A  merchant  there  purchased  her  for  a  house  at  Amster- 
dam. HaTiDg  been  insured  by  a  Dutch  name,  and  warranted  as  in 
the  policy,  she  went  to  sea,  was  ci^tured  by  the  French,  and  finally 
cond^nned  by  the  parliament  of  Paris,  under  h^  English  name,  as 
lavrful  prize.  The  court  were  of  opinion,  that  the  sentence  of  the 
parliament  of  Paris  was  conclusive  against  the  warranty.  So  where 
it  appeared,  that  a  ship,  warranted  American,  had  not  on  board  a 
paa^xn-t,  which  was  required  by  the  treaty  between  France  and 
America ;  it  was  holden  (y),  that  the  assured  could  not  recover, 
inasmuch  as  the  warranty  had  not  been  complied  with ;  for  that 
required  that  the  ship  should  be  entitled  to  all  the  privileges  of  the 
American  flas,  and  in  order  to  be  entitled  to  these  privueges,  she 
should  have  had  a  passport.  But  it  is  not  necessary  (;;),  in  order 
to  satisfy  a  warranty  of  neutrality,  that  the  vessel  should  be  navi- 
gated in  conformity  to  an  ex  parte  ordinance  made  by  one  of  the 
belligerent  states,  and  to  which  the  neutral  state  is  not  a  party. 
A  neutral  ship  may  carry  enemy's  property  from  its  own  to  tne 
enemy's  country,  without  being  guilty  of  a  breach  of  neutrality  (a) ; 
provided  that  neither  the  voyage  nor  commerce  be  of  a  hostile  de- 
scription, nor  otherwise  expressly  or  impliedly  forbidden  by  the  law 
of  this  country ;  although  such  ship,  m  consequence  of  carrying 
enemy's  property,  be  liaUe  to  detention  or  to  be  carried  into  British 
ports  for  the  purpose  of  search.  The  evidence  nsuallv  adduced  to 
falsify  this  warranty  (&),  or  to  prove  a  breach  or  forfeiture  of  neu- 
trality, which  amounts  to  a  breach  or  forfeiture  of  the  warranty,  is 
the  judgment  or  sentence  of  a  court  of  admiralty,  or  other  court 
having  jurisdiction  in  Questions  of  prize,  by  which  the  ship  or  goods 
insured,  and  warrantea  neutral  property,  have  been  condemned  as 
prize.  Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Henderson  (c),  it  may  be  assumed  as  the  settled  doctrine  of  a  court 
of  En^ish  law,  that  all  sentences  of  foreign  courts  of  competent 
jurisdiction  to  decide  questions  of  prize,  are  to  be  received  here  as 
conclusive  evidence  in  actions  upon  policies  of  insurance,  upon  every 
subject  immediately  and  properhr  within  the  jurisdiction  of  such 
foreign  courts,  and  upon  which  they  have  professed  to  decide  judi- 
cially. Consequently,  where  such  sentences  are  given  in  evidence, 
and  it  appears  that  they  proceed  on  a  ground  which  fSolsifies  the 
warranty  of  neutrality,  the  assured  will  thereby  be  prev^ited  from 
recovering.  In  one  case  (cQ,  indeed,  where  a  ship  was  condemned 
as  lawful  prize  in  a  foreign  court  of  admiralty,  and  it  was  not  stated 
in  the  sentence  upon  what  ground  the  condemnation  proceeded ;  it 

(y)  Hich  V.  Parker,  7  T.  R.  705.    See  (5)  Marsh.  288. 

ftntfaeronthbinbjectyBarMi^y.  Ckriitie,  (c)  3  Bob.  &  Pol.  499,  per  Etlenbo^ 

&  Baft,  398.  rough,  C.  J.,  delivering  the  opinion  of 

{x)  Mayne  y.  Waiter,  Park,  531 ;  8,  C.  the  court  in  BoUtm  t.  Gladttont,  5  East, 

3  Dong.  79 ;  Pollard  v.  Bell,  8  T.  R.  155,  and  per  Sir  /.  Manefield,  C.  J.,  in 

434  ;  Bird  ▼.  Appleion,  8  T.  R.  562 ;  Sifken  v.  Lee,  2  N.  R.  489. 

Price  7.  Bell,  1  Ea«t,  663.  (d)  Saloueci  t.  Woodmaea,  Park,  362  i 

(a)  Barier  t.  Blakee,  9  East,  283.  3  Dong.  345,  8.  C. 
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was  holden,  that  a  eentence  of  condemnation,  as  lawful  prize, 
afforded  a  presumption  that  the  goods  were  enemy's  property,  unless 
the  contrary  appeared  on  the  sentence.  In  JBaring  v.  Clagetty 
3  Bos.  &  Pul.  201,  the  court  being  of  opinion  that  the  sentence  <^ 
condemnation  proceeded  either  on  the  ground  of  the  ship  not  being 
neutral  property,  or  on  the  ground  that  she  was  not  properly  doeu- 
mented^  so  as  to  entitle  herself  to  the  privileges  of  a  neutral, 
adjudged  the  sentence  to  be  conclusive  evidence  acainst  a  warnmty 
of  neutrality.  Whether  the  foreign  sentence  profess  distinctly  and 
directly  to  condemn  the  ship,  on  the  ground  of  its  being  enemies' 
property,  or  whether  it  can  be  collected  only  from  other  parts  of  the 
procee<ungs,  that  such  was  the  ground  of  decision  («),  our  courts 
are  equally  bound  by  the  sentence ;  and  this  role  holds,  although  it 
appears  on  the  face  of  the  sentence,  that  the  prize  court  arriv^  at 
the  conclusion  through  the  medium  of  rules  of  evidence,  and  rules 
of  presumption,  established  only  by  the  particular  ordinances  of 
theu:  own  country,  and  not  admissible  on  general  principles  (/). 
In  short,  wherever  the  foreign  courts  adjudge  the  vessel  to  be  good 
prize,  upon  a  ground  within  their  jurisdiction,  and  such  ground 
falsifies  the  warranty,  our  courts  will,  by  the  comity  of  nations, 
which  has  always  prevailed  among  civilized  states,  give  credit  to  and 
consider  themselves  bound  by  their  adjudication,  without  examining 
the  reasons  by  which  the  foreign  coiui»  have  arrived  at  their  con- 
clusion (46).  Hence,  as  foreign  courts  of  admiralty  may  decide 
on  the  construction  of  treaties  ^),  if  they  expressly  adjudge  a  ship 
to  be  lawful  prize  for  a  breach  of  treaty,  such  sentence  is  cxm- 
elusive  in  our  courts  against  a  warranty  of  neutrality,  althou^,  in 
this  sentence,  the  foreign  court  may  have  referred  to  ex  parte 
ordinances,  and  drawn  inferences  from  such  ordinances,  in  order  to 
show  an  infraction  of  treaty.  The  sentence  is  equally  to  be  re- 
garded, as  evidence  of  the  facts  inducing  the  condemnation,  and 
upon  which  the  condemnation  proceeds,  as  of  the  judicial  act  of 
condemnation.  In  the  case  of  an  insurance  upon  ship,  goods,  and 
fre^ht,  all  belonging  to  neariy  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  condemned  on 


(e)  Bolton  ▼.  Qladttome^  5  East,  155.  {jg)  Baring  v.  Itoyal  Bxehmtff9  Ami' 

(J)  BoUon  V.  Gladiione,  2  Taunt.  85.         ranee  Company,  5  East,  99. 


(46)  **  A  warranty  of  neutrality  mast,  I  conceive,  now  be  undentood, 
as  containing  in  itseu  (among  other  things)  a  stipulation  that  the  contract 
of  assurance  shall  be  void,  if  the  subject-matter  warranted  neutral  be  eon- 
demned  as  enemies'  property ;  and,  if  a  warranty  of  neutrality  contains 
this  stipulation,  the  sentence  of  a  court  of  competent  jurisdiction,  con- 
demning a  ship  on  account  of  its  want  of  neutrality,  is  the  proper  evidence, 
according  to  every  principle  and  rule  of  our  law,  to  determine  that  fact." 
Per  Lawrence f  J.,  in  Lothian  v.  Henderson,  3  Bos.  &  Pul.  624. 
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account  of  the  oonimon  default  of  all  the  proprietors,  in  their  joint 
character  of  ship-owners^  in  not  having  a  regular  passport  on  board, 
as  required  by  the  treaty  of  their  own  state  with  France :  it  was 
holden  (A),  that  tiie  assured  could  not  claim  from  the  underwriter 
aoi  indemnity  for  a  loss  thus  occasioned  by  themselves, .  although 
the  ship  was  not  warranted  or  represented  to  be  an  American ;  tor 
the  ship  owner  is  bound  to  have  such  documents  as  are  required  by 
treaties  with  particular  nations  on  board,  to  evince  his  neutrality 
in  respect  to  such  nations.  By  the  sentence  of  a  French  court  of 
admiralty,  it  appeared  that  the  ship  insiured,  ^^  warranted  Ame- 
rican^ had  been  condemned  as  enemy's  property,  for  want  of  having 
on  board  a  role  cTequipage^  or  list  of  the  crew,  such  as  was  required 
by  a  marine  ordinance  of  France,  and  adjudged  by  the  court  there 
to  be  requisite  within  the  meaning  of  the  treaty  of  commerce 
between  France  and  America ;  it  was  holden  (i)  to  he  conclusive 
evidence  against  the  warranty  of  neutrality,  though,  in  fact,  the  ship 
was  American.  So  where  tiie  sentence  states,  that  the  ship  was 
eondenmed  on  the  ground  of  having  violated  her  neutrality  (A),  and 
acted  contrary  to  the  law  of  nations  and  the  &ith  of  treaties,  such 
sentence  is  conclusive  evidence  against  the  warranty  of  neutrality. 
But  where  the  grounds  of  confiscation  are  stated  obscurely^  and  the 
court  cannot  coUect  what  the  precise  ground  was  (I)  ;  or  where  the 
sentence  adjudges  the  ship  to  be  lawful  prize,  not  because  it  is 
en^nies*  propertv,  but  for  reasons  which  lead  to  a  contrary  con- 
clusion (m) ;  or  if  it  appear  that  the  condemnation  proceeded  solely 
on  liie  ground  of  the  ship  having  violated  an  ex  parte  ordinance,  to 
which  the  neutral  country  had  not  assented  (n) ;  in  such  cases  the 
sentence  is  not  conclusive  evidence  against  the  warranty  of  neu- 
trality. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign  court, 
where  it  is  conclusive,  is  conclusive  only  as  to  tiie  grounds  of  the 
smitence^  and  not  as  to  the  premises  which  led  to  the  conclusion  (o). 
The  preceding  remarks,  as  to  foreign  sentences  of  condemnation, 
being  conclusive  evidence  against  the  warranty  of  neutrality,  must 
be  confined  to  legal  sentences,  that  is,  sentences  of  a  prize-court, 
acting  and  exercising  functions  either  in  the  belligerent  country,  or 
in  the  country  of  a  co-belligerent  or  aDy  in  the  war  (p) ;  for  sen? 
tences  of  condemnation,  pronounced  by  the  authority  of  the  cap- 
turing j>ower,  within  the  dominions  of  a  neutral  country^  to  which 
the  prize  may  have  been  taken,  are  illegal  {q),  and  consequently 

(A)  Bell  T.  Cantmrt,  14  East,  374.  ment,  DalgUUh  ▼.  Hodgson,  1  Bingh.  504. 

(0  Geger  ▼.  AguUat^  7  T.  R.  681.  («)  Bird  ▼•  AppMon,  8  T.  R.  562. 

Ik)  Gmrehr.  Kmmngton^  8  T.  R.  230.  (o)  ChriiiU  ▼.  Seeretan,  8  T.  R.  192. 

(0  Semardi  ▼.  Mottnue,  Dong.  575;  Ip)  Oddg  ▼.  Boviii,  2  EUst,  473. 


FUker  y.  Qgle,  1  Campb.  418.  (q)  Haoeloek  t.  Boekwood,  8  T.  R.  268 ; 

.    (in)  Cahert  t.  BoviU,  7  T.  R.  523,  re-  Tht  Fiad  Ogtn,  1  Rob.  A.  R.  135. 
eogpniied  bj  Tlndai,  C.  J. ,  deliTering  jodg- 
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inadmissible.  And  that  is  to  be  considered  as  a  neutral  conntry  for 
this  purpose  (r),  in  which  the  forms  of  an  independent  neutral 
soYemment  are  preserved,  althouj^h  a  belligerent  may  have  such  a 
body  of  troops  stationed  there  as  m  reality  to  possess  the  sovereign 
authority. 

Free  of  Capture  in  Port. — If  a  vessel  is  taken  at  her  moorings, 
being  neither  within  the  caput  portm,  nor  within  that  part  of  a 
haven  where  ships  unload,  tne  underwriter  is  not  discharged  by  a 
warranty  against  '' capture  in  the  ship'^s  port  of  destination^  (;). 
Whether  a  vessel  warranted  free  of  capture  in  port,  be  in  a  port  or 
not  at  the  time  of  her  capture  (t),  is  purely  a  question  of  fact  for 
the  jury.  See  further  Oom  v.  Taylor^  3  Campb.  204,  and  Mayd- 
hew  V.  ^ott^  ib.  205.  The  assured  upon  a  policy  on  ship,  not  having 
leave  to  carry  simulated  papers,  cannot  recover  for  a  loss  by  capture ; 
if  it  appear  by  the  sentence  of  the  foreign  prize-court  that  one  of 
the  causes  stated  for  the  condemnation  was  the  carrying  of  simu- 
lated papers  (tt). 

Implied  Warranty, — 1.  Not  to  deviate. — ^Another  condition  im- 
plied m  the  contract  of  insurance  is,  that  the  ship  shall  not  deviate. 
Hence  arises  another  ground  of  defence,  on  which  the  underwriter 
may  insist,  viz,  that  tnere  has  been  a  deviation^  by  which  term  is 
to  be  understood  a  wilful  and  unnecessary  departure  from  the  due 
course  of  the  voyage  insured,  either  with  or  without  the  consent  of 
the  assured,  for  any,  even  the  shortest  space  of  time.  The  effect 
of  a  deviation  is  not  to  avoid  the  contract  ah  initio,  but  only  to 
determine  it  from  the  time  of  the  deviation,  and  to  discharge  the 
insurer  from  all  subsequent  responsibility.  Hence,  damage  sus- 
tained before  the  actual  deviation  must  be  made  good  by  the  under- 
writers (x).  From  the  moment  of  deviation,  however,  the  contract 
is  at  an  end,  and  it  is  inmiaterial  from  what  cause  the  subsequent 
loss  arises.  If  two  ports  of  discharge  are  nanied  in  the  policy,  and 
the  ship  intends  going  to  both,  she  must  take  them  in  the  order 
named  in  the  policy.  Hence,  where  a  ship  insured  for  A.  and  B., 
meaning  to  go  to  both,  went  first  to  B.  in  her  way  to  A. ;  it  was 
holden  to  be  a  deviation  from  the  voyage  insured,  not  being  in  the 
order  named  in  the  policy  (y) .  Upon  a  policy  from  London  to  'ninidad 
or  the  Spanish  Mam,  with  leave  to  call  at  all  or  any  of  the  West 
India  Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at 
any  ports  or  places  whatsoever  and  wheresoever,  the  assured  must 
take  all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured  (z).    A  policy 

(r)  Donaldson  ▼.  Thompson,  1  Campb.  papers.    BeU  y.  Brom0eld,  15  Baat,  364. 

429.  (s)  Green  t.  Voun^,  2  lUym.  S40; 

(«)  Keyeer  ▼.  Scott,  4  Taunt.  660.  Salk.  444. 

It)  R^ner  ▼.  Pearson,  4  Taunt.  662.  (y)  Beatson  ▼.  Haworth,  6  T.  R.  531. 

(«)  Oswea  ▼.  Viffne,  15  Bast,  70.  But  (x)  GairdnerY.  SenkoMse,  STkunt.  16. 
seeus,  if  leave  be  given  to  can7  simulated 
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at  and  fiom  Martinique  and  all  and  ev^y  West  India  Islands, 
wurants  a  course  from  Martinique  to  islands  not  in  the  homeward 
Toywe  (a),    A  ship  having  liberty  to  put  into  one  port,  put  into 
another  e<]|uaDy  in  her  way ;  this  was  holden  (i)  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the  premium 
would  have  been  greater,  if  tl^  putting  into  such  other  port  had 
been  allowed  by  the  policy.    A  ship  was  insured  from  Ldsbon  to 
England,  with  liberty  to  call  at  any  one  port  in  Portugal ;  it  was 
holden  (c),  that  under  such  a  poHcy  the  party  had  only  a  liberty  to 
call  at  some  port  in  Portugal,  in  the  course  of  the  voyage  to 
England.     Where  a  ship  insured  to  Martinique  and  all  or  any  of 
the  Windward  and  Leeward  Islands,  landed  the  greatest  purt  of 
her  careo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
where  me  was  wrecked  while  stopping  partly  to  dispose  of  the  resi- 
due of  the  outward  cargo,  and  partly  to  obtain  a  homeward  cargo  ; 
it  was  holden  (</),  that  the  underwriters  were  not  liable ;  for,  per 
Lord  JBllenborovghy  C.  J.,  when  the  disposal  of  the  outward  cargo 
ceased  to  be  the  sole  reason  for  the  stay  at  Antigua,  the  under- 
writers were  dischai^ed.    A  policy  of  insurance  on  goods  at  and 
from    London  to    the  ship's  discharging  port  or  ports  in  the 
Baltic  (e\  with  liberty  to  touch  at  any  port  or  ports  for  orders^  or 
any  oUier  purpose,  ooes  not  warrant  the  assured,  after  having 
touched  at  C.  for  orders,  and  gone  on  to  S.,  a  more  distant  port, 
in  retouching  at  G.  for  orders:  but  if  the  policy  be  to  any  and  all 
ports  and  places  in  the  Baltie^  forwards  and  baekwardsy  aootd  bachr 
wards  cmd  forwards,  it  is  otherwise.    Under  a  liberty  to  touch  and 
stay  at  all  ports  for  aU  purposes  whatsoever,  the  stay  must  be  for 
some  purpose  connected  with  the  furtherance  of  the  adventure  (/). 
Whether  the  puipose  is  within  the  scope  of  the  policy,  is  a  ques- 
tion for  the  court  solely,  and  not  for  the  jury  (9).     If  the  policy 
does  not  limit  the  time  of  stay,  whether  a  slup  has  stayed  an  unrear 
sonable  time,  is  purely  a  question  for  the  jury  (A).    A  policy,  of 
insurance  ^'  at  ana  from  London  to  Berbice,'*  was  effected  upon  the 
receipt  of  a  letter  from  the  captain,  (whidi  wiis  shown  to  the  under- 
writer,) stating  that  he  had  passed  Barbadoes,  and  the  words  '^  at 
sea"  were  inserted  in  the  policy  after  the  printed  clause  describing 
the  beginning  of  the  adventure  on  the  goods.    It  was  holden  (t), 
notwitofitandmg,  that  the  policy  waa  vacated  by  a  deviation  at 
Madeira,  in  a  former  part  of  the  voyage.    A  ship  was  insured  from 
London  to  the  southern  whale  fishery  and  back  again  (&),  ^'  with  leave 


(a)  Bragg  ▼.  Andermm,  4  Taunt.  229.  («)  Mellith  t.  Asidrew9,  16  East,  312. 

(»)  SUioi  ▼.  Wilson,  7  Bro.  P.  C.  459 ;  (/)  Langhom  v.  AUnutt,  4  Taunt.  511. 

4  Bro.  P.  C.  470,  Tomlins'  ed.  {g)  lb. 

(e)  Hogg  ▼.  J^oriMr,  Marsh.  197.   But  (h)  lb. 

■ee  Leaikig  t.  Bunier,  7  Bingh.  528.  (t)  Rednum  t.  London,  3  Campb.  503, 

(d)  JngUi  ▼.    Vmuf,  3  Campb.  437 ;  C.  B.,  per  Sir  J.  Man^ld^  and  after- 

Ld.  EUenioromgkf  C.  J,,Moor€  ▼.  TigioTf  wards  confirmed  by  the  court. 

1  Ad.  &  EU.  25 ;  3  Nev.  &  M.  406,  S.  P.  (k)  Jarratt  ▼.  Ward,  1  Campb.  263. 
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to  carry  letters  of  marque,  and  to  cruise  for,  chase,  cstptare,  man, 
and  see  into  vart^  any  ships  of  the  king's  enemies.'"  It  was  hoMen, 
that  althougn  the  ship  insured  might  be  authorized  under  the  tenns 
of  this  policy,  in  accompanying  prizes  to  any  convenient  port  con- 
sistently with  the  main  adventure,  seeing  tibem  safely  moored  there, 
and  perhaps  stopping  a  reasonable  time  to  give  directions  for  their 
proceeding  on  tneir  final  destination,  yet  remaining  in  part  until  a 
prize  was  repaired^  could  not  be  considered  as  warranted  by  those 
terms.  A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those  who  have  the  management  of  the 
ship.  Hence,  where  a  policy  was  effected  on  a  ship  carrying  letters 
of  marque,  from  Bristol  to  Newfoundhmd,  and  the  orders  of  the 
owners  were  to  put  a  few  hands  on  board  any  prize  that  might  be 
taken,  and  send  her  to  Bristol,  but  that  the  ship  should  proceed  to 
Newfoundland ;  notwithstanding  the  crew  obliged  the  captain  to  go 
back  to  Bristol  with  a  prize,  taken  during  the  voyage,  and  in  so 
doin^  the  ship  was  captured ;  it  was  holden  (Q,  that  this  deviation 
was  justifiable,  and  that  the  underwriter  was  not  discharged  from 
his  obligation  to  indemnify  the  assured.  The  owner  of  a  ship 
(which  was  about  to  sail  on  a  voyage  from  Lisbon  to  Madeira,  from 
Madeira  to  Saffi,  on  t^e  coast  of  Africa,  in  ballast,  and  thence  to 
Lisbon,  with  a  cargo,)  was  desirous  of  having  the  insurance  effected 
on  part  of  the  freight  from  Saffi  to  Lisbon.  The  underwriters 
objected,  on  account  of  the  distant  period  at  which  the  risk  was  to 
commence ;  however,  on  a  representation  some  time  afterwards,  by 
the  owner,  that  he  had  received  intelligence  of  the  ship'^s  anival  9X 
Madeira,  and  that  she  was  about  to  proceed  immediately  on  her 
voyage,  the  insurance  was  effected.  \Vlien  the  ship  arrived  at 
Madeira,  all  the  crew,  except  two,  being  alarmed  b^  reports  of 
some  Moorish  cruisers  being  off  Saffi,  and  of  their  havmg  captmred 
and  ill-treated  a  Dane  and  an  American,  quitted  the  ship,  and  reftised 
to  return  to  it,  unless  the  captain  would  promise  to  sail  imme- 
diately for  Lisbon.  Under  these  circumstances,  the  captain  carried 
the  ship  back  to  Lisbon :  but  on  Ins  arrival  there,  the  charterers 
insistea  on  his  proceeding  directly  from  thence  to  Saffi,  which  he 
accordingly  did,  and  was  captured  in  Us  return  from  Saffi  to  Lisbon. 
It  was  in  evidence,  that  the  difference  of  season,  arising  from  this 
d^y,  did  not  vary  the  risk.  It  was  holden  (m),  that  the  deviation  was 
justmed  by  the  special  circumstances.  And  this  rule  holds  as  well 
in  the  case  of  a  lunited  as  a  general  policy.  Hence,  whare  a  policy 
was  eflfected  on  goods  on  boara  a  ship  for  a  certain  voyage,  ^^  against 
sea  risk  and  fire  only,^  and  the  ship  was  forcibly  carriea  out  of  the 
course  of  her  voyage,  and  detainedf  by  a  king's  ship,  but  afterwards 
was  released,  and  permitted  to  proceed  on  the  voyage  insured,  during 
which  the  goods  insured  sustained  seardamage ;  it  was  holden  (n), 

O)  Elton  T.  Broffdm,  2  Str.  1264.  Pol.  313. 

(m)  Driteo/T.  Panmore,  1  Hot.  ftPnl.  («)  Seott  ▼.  TIM^mm,  1  Bos.  &  Pui. 

200.    See  ako  DH»eol  v.  Bavil,  1  Boi.  &      N.  R.  181. 
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that  the  deviation  having  been  occasioned  by  force,  and  without  any 
consent  on  the  part  of  wose  who  had  the  management  of  the  ship, 
the  underwriter  was  liable,  although  the  voyage  was  made  longer 
than  it  otherwise  would  have  been,  by  the  aetention  of  the  king's 
ship. 

An  unreasonable  delay  in  perfcrmina  the  voyaae  inmred^  is  equi- 
valent to  a  deviation  (o)  ;  as  where  a  ship  insurea  "at  and  from  the 
coast  of  Africa  to  the  West  Indies,  with  liberty  to  exchange  goods 
and  slaves,^  stayed  several  months  beyond  the  usual  stay  of  ships 
in  that  trade.  It  is  immaterial  whether  the  risk  has  or  has  not 
been  thereby  increased.  So  a  delay  (p)  in  the  commencement  of  the 
riehy  by  the  interposition  of  an  intermediate  voyage  not  commu- 
nicated to  the  underwriters,  will  discharge  the  policy ;  unless  such 
intermediate  voyage  vras  one,  which  was  made  usually  and  according 
to  the  trade  in  which  the  ship  was  then  engsffed,  which  would  be 
equivalent  to  notice  to  the  underwriters.  So  where  the  delay  before 
the  ship  arrived  at  the  port  where  the  policy  was  first  to  attach  was 
unreasonable  Imd  unjustifiable ;  it  was  holden  (^ ),  that  the  under- 
writer was  discharged.  So  where  the  insurance  was  effected  on 
January  28th,  on  a  vessel  afloat  "  at  and  from  Bristol  to  London  C* 
and  the  vessel  (a  vacht)  did  not  sail  until  the  17th  of  May;  it  was 
holden,  that  the  delay  unaccounted  for  was  unreasonable,  and  that 
the  underwriter  was  discharged  (r),  although  the  vessel  was  one 
which  did  not  usually  sail  in  the  winter.  In  a  subsequent  trial  on 
the  same  policy,  the  jury  found  («)  that  the  delay  was  sufficiently 
accounted  for,  and  plaintiff  obtained  a  verdict. 

Grounds  of  Necessity. — Going  into  port  for  the  purpose  of 
refitting  or  repairing  (<),  or  stress  of  weather  (u),  or  avoiding  an 
enenry,  or  seeking  for  convoy  (x),  are  groimds  of  necessity,  and  will 
justify  a  deviation. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  for  convoy ;  and  the  captain,  unless  expressly  pro- 
hibited by  the  terms  of  the  policy,  may  always  do  what  is  neces- 
sary for  the  safety  of  the  ship.  A  vessel  insured  may  do  what- 
ever it  would  be  expedient  for  the  common  security  to  do  if  unin- 
sured (y).  But  where  a  ship  was  insured /rom  London  to  Berhice^ 
with  an  extensive  liberty  of  touchiug  and  trading  at  all  places ;  it 
was  holden  (^r),  that  by  putting  into  Madeira,  and  voluntarily  stay- 

(o)  ffariUy  ▼.  Buggin^  M.  22  Geo.  III.,  (0  Admitted  by  Lord  H&rdwieke,  Ch.* 

Park,  468  ;  /9,  C,  3  Dong,  39,  recognized  in  Motteux  t.  Lrmdon  Am.,  1  Atkyns, 

in  JfoMi/  y.  LarkvM,  8  Bingh.  121.  545. 

{p)  Admitted,  VtUkmee  y.  Hmor,  1  (u)  DeUmy  ▼.  Sioddart,  1  T.  R.  22. 

Cuapb.  505 ;  Ouffier  t.  JemUngt,  ib.  n.  Ix)  Bond  t.  0<m$ale9,  Salk.  445. 

{q)  Mount  ▼.  Larkim,  8  Bingh.  108,  (y)  D'Aguilar  t.  Tohin,  1  Holt's  N.  P. 

recognized  in  Freeman  t.  Taylor,  8  Bingh.  C.  185,  C.  B.,  Gibbe,  C.  J. 

139,  and  ante,  p.  997.  (x)  WiUume  ▼.  8hee,  3  Campb.  469, 

Palmer  ▼.  Marehail,  8  Bingh.  317.  B.  R.,  Lord  ElUnborough,C,  J. 


Palmfr  ▼.  PemUng,  9  Bingh.  460. 
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ing  there  for  the  purpoeee  of  trade,  after  the  convoy,  with  which 
she  sailed,  had  proceeded  on  the  voyage,  she  was  guilty  of  a  devia- 
tion which  discharged  the  underwriters.  Whenever  such  circum- 
stances exist  as  render  a  deviation  necessary  (a),  the  voyage  (which 
may  then  be  termed  a  voyage  of  necessity,)  must  be  pursued 
according  to  its  due  course  in  like  manner  as  the  original  voyage. 
An  intention  to  deviate  from  the  due  course,  not  carriM  into  execur 
tion  (b)j  will  not  be  considered  as  a  deviation.  Where  goods  were 
insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at  any 
ports,  and  to  seek,  join,  and  exchange  convoy,  warranted  free  from 
capture  in  the  port  of  Memel,  and  uie  ship  sailed  from  Heligoland 
with  orders  to  go  to  Gottenburgh  to  know  whether  to  proceed  to 
Anholt  or  Memel,  and  was  captured  in  her  way  to  Oottenburgh, 
which  is  in  the  track  either  to  Anholt  or  Memel :  it  was  holden  (c), 
that  this  was  to  be  considered  as  a  voyage  to  Memel>  althou^  it 
was  subject  to  be  changed  according  to  circumstances  upon  the 
ship's  arrival  at  Gottenburgh ;  and  therefore  the  risk  commenced 
on  ner  leaving  Heli^land ;  and  the  ship  never  having  reached  Got- 
tenburgh, the  purpose  of  going  thither  for  orders  was  merely  ^ 
intention  to  deviate,  which  did  not  vacate  the  policv ;  neither  vras 
it  a  restraint  on  the  captain's  judgment  as  to  the  place  of  seeking 
convoy,  it  not  appearing  that  he  could  have  met  with  convoy  before 
the  capture ;  ana  consequently  the  underwriter  was  liable.  Policy 
of  assurance  on  goods  at  and  m>m  London  to  the  ship's  discharging 
port  or  ports  in  the  Baltic,  with  liberty  to  touch  at  any  port  or 
ports  for  orders  or  any  other  purpose,  and  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever :  it  was  holden  ((f),  that 
the  ship  naving  touched  at  C.  for  orders  and  gone  on  to  S.,  a  more 
distant  port,  for  further  orders,  and  having  received  orders  at  S., 
because  it  was  unsafe  to  land  there,  to  return  to  C.  and  wait  for 
orders,  might  so  return  to  C.  without  being  guiltv  of  a  deviation ; 
it  being  found  that  she  went  to  S.  for  orders  in  the  prosecution  of 
her  voyage ;  and  returned  to  C.  to  obtain  orders  as  to  the  further 
progress  of  the  voyage,  and  no  fraud  being  found. 

So  where  the  policy  was  ^'at  and  from  Singapore,  Penang, 
Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  discharge  m 
Europe,  with  leave  to  touch,  stay  and  trade  at  all  or  any  ports  or 
places  whatsoever  and  wheresoever  in  the  East  Indies,  Fersia,  or 
elsewhere,  &c.,  upon  goods  in  certain  ships,  beginning  the  adven- 
ture from  the  loading  thereof  aboard  the  said  ships  :^  tne  ship  took 
in  part  of  her  cargo  at  Batavia,  and  then  went  to  Sourabaya, 
another  port  in  the  East  Indies,  (not  in  the  course  of  a  voyage 
from  Batavia  to  Europe,  and  not  mentioned  by  name  in  the  policy,) 
and  took  in  other  goods ;  then  returned  to  Batavia,  whence  she 


S: 


[a)  LavdbreY.  WiUon,  Dong.  284.  KewUp  ▼.  Ryan,  2  H.  BL  343. 

[b)  FoftUr    ▼.    Wilmer,    Str.    1249 ;  (c)  Hueliim  ▼.  Aihmit,  1  M.  &  S.  46. 
Thellution    y.   Feryuufm,    Doug.    361 ;  (d)  M^UUh  y.  ^ikdrw^  2  M.  Ik  S.  27. 
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afterwards  sailed  to  Europe,  aud  was  lost  by  perils  of  the  seas ;  it 
was  holden  (e),  that  Sourabaya,  being  a  place  in  the  East  Indies, 
might  be  considered  as  a  loamng  port  or  terminus  a  quo,  within  the 
meaning  of  the  policy;  and  consequently  that  the  going  there 
was  not  a  deviation,  and  the  goods  there  taken  on  board  were  pro* 
tected. 

In  a  policy  on  ship  and  freight,  it  is  not  jan  implied  condition 
that  the  ship  shall  not  trade  in  uie  course  of  her  voyage,  if  that  may 
be  done  without  deviation  or  delay,  or  otherwise  increasing  the  risK 
of  the  underwriters.  Hence^  where  a  ship  was  compelled  in  the 
course  of  her  voyage  to  enter  a  port,  for  the  purpose  of  obtaining  a 
necessary  stock  of  provisions,  which  she  could  not  obtain  before  in 
the  usual  course,  by  reason  of  a  scarcity  at  her  loading  ports,  and 
during  her  justifiable  stay  in  the  port  so  entered  for  that  purpose, 
she  took  on  board  bullion  for  freight,  the  jury  having  found  that  no 
delay  in  the  voyage  was  occasioned  thereby ;  it  was  holden  (/),  not 
to  avoid  the  policy.  So  were  a  ship  had  Uberty  to  touch  at  a  port ; 
it  was  holden  (^),  not  to  be  any  deviation  to  take  in  a  quantity  of 
salt  during  her  stay  there,  the  ship  not  having  thereby  exceeded  the 
period  allowed  for  her  remaining  there.  N.  In  this  case  a  com* 
mnnication  had  been  made  to  the  underwriter  that  the  ship  was  to 
touch  for  the  purpose  of  trade.  It  seems,  however,  that  the  words 
^'  liberty  to  touch^  will  not  authorize  a  general  trading  (A).  See  fur- 
ther on  this  subject,  Phelps  y.Auldio,  2  Campb.  350.  Assumpsit  on  a 
policy  on  freight  of  a  ship  at  and  m)m  Grenada  to  London.  It  was 
proved  that  there  is  only  one  custom-house  for  the  whole  island  of 
Orenada,  that  the  vessel  arrived  in  safety  at  Grenada,  and  dis- 
chai^ed  parts  of  her  outward  cargo  at  three  different  bays,  and  she 
was  proceeding  to  a  fourth  to  discharge  the  residue  of  her  outward 
cargo,  and  take  in  part  of  her  homeward  cargo,  when  she  was  lost 
by  perils  of  the  sea:  it  was  holden (i),  that  the  vessel,  at  the 
time  of  the  loss,  was  proceeding  to  this  fourth  bay  for  a  purpose 
connected  with  the  voyage  insured,  and,  consequently,  that  it  was 
not  a  deviation. 

There  has  been  much  doubt  whether  a  deviation,  for  the  purpose 
of  succouring  a  vessel  in  distress,  wiU  avoid  the  policy.  In  Lawrence 
y.  Sydebotham  (A),  Lord  EUenborough  expressly  avoided  giving  any 
jnd^nent  on  the  point,  which  has  not  yet  arisen  directly  m  a  court 
of  bw ;  but  the  mclination  of  his  opmion  (which  will  probably  be 
followed  by  the  courts)  was,  that  when  such  a  case  did  arise,  it 
would  be  found  to  be  for  the  general  benefit  of  all  insurers,  to  allow 

(c)  Am#«ry.XM/A2ey,10B.&C.858.  (^1)  Per    Sir  J.  Mtaufield,  8.   C,  1 

Affirmed  on  error,  7  Biogh.  517.  Taunt.  456. 

(/)  Rame  y.  Bell,  9  East,  195,  recog-  (i)  Warre  r.  Miller,  (in  error,)  4  B.  & 

nixed  in  Laroche  t.  Oeunn,  12  East,  131.  C.  538. 

{§)  Urquhari   t.  Barnard,  I  Taunt.  (Jr)  6  East,  52. 
450. 
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sach  succour  to  be  given  without  imputing  deviation  to  the  saooour- 
ing  ship. 

2.  Seaworthiness, — ^In  every  marine  insurance,  whether  on  ship 
or  goods,  there  is  an  implied  warranty,  that  the  ship  is  seaworthy 
at  the  commencement  of  the  risk  (/),  or,  in  the  language  of  the 
charterparty,  ti^ht,  staunch,  and  strong.  Any  defect^  whidi  may 
endanger  the  ship,  though  unknown  to  the  assured,  wiU  discharge 
the  underwriter ;  for  it  is  the  duty  of  the  assured  to  provide  a  good 
ship  in  such  state  and  condition  as  to  be  able  to  perform  the  deft- 
tined  voyage,  i.  e.  seaworthy.  As  to  any  decay  to  which  the  loss  of 
the  ship  may  be  attributed,  the  question  will  be,  whether  the  same 
commenced  previously  to  or  after  the  insurance  made.  If  a  ship, 
in  a  short  sime  after  having  sailed,  become  leaky,  and  founders,  or 
is  obliged  to  return  to  port,  there  not  having  been  any  storm,  ex« 
temal  accident,  or  cause  adequate  to  the  producing  such  effect,  it 
may  be  presumed  that  she  was  not,  at  the  time  of  sailing,  sea- 
worthy :  but  the  conclusion,  in  all  cases  of  this  kind,  is  to  be  drawn 
by  the  jury,  to  whom  the  several  circumstances  are  to  be  submitted. 
If  the  ship  be  insured  at  and  from  a  port,  although  in  want  of 
repairs,  she  is  protected  by  the  policy,  wmlst  in  the  port.  The  con- 
dition that  she  shall  be  seaworthy  for  the  voyage,  does  not  attach 
until  her  sailing  (m).  Where  a  ship  is  insured  at  and  fix>m  a 
foreign  port,  it  is  necessary  that  she  should  have  once  been  at  the 
place  in  good  safety ;  for  if  she  arrives  at  the  outward  port  so  shat- 
tered as  to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches  (n). 

In  Franco  v.  Natusch^  1  Tyrw.  &  Or.  401,  where,  in  an  action 
on  a  policy,  the  loss  was  alleged  to  be  by  perils  of  the  sea,  and  the 
defendant  pleaded,  that  the  ship  at  the  commencement  of  the  risk 
was  unseaworthy ;  Parke,  B.,  observed,  that  it  had  been  laid  down 
in  Parker  v.  Potts^  3  Dow.  23,  that  it  must  be  taken  primA  facie 
that  a  ship  is  seaworthy  at  the  commencement  of  the  risk ;  but  that 
if,  soon  after  her  sailing,  it  appears  that  she  is  not  sound  or  fit  for 
sea,  without  adequate  cause  of  stress  of  weather,  &c.  to  account  for 
it,  the  rational  inference  is,  that  notwithstanding  appearances,  she 
was  not  seaworthy  when  the  voyage  commenced. 

By  the  new  rules,  which  see  ante^  p.  116,  7,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  various  other  de* 
fences  must  be  pleaded.  And  semble,  that  the  burthen  of  proving 
imseaworthiness  lies  on  the  defendant.  See  the  opinion  of  Baion 
Parkcy  in  the  foregoing  case  of  Franco  v.  Natusch* 

It  is  also  an  implied  condition,  that  the  ship  insured  shall  be 
furnished  with  every  article  necessary  for  the  purpose  of  safe  navi- 

(/)  HoUinguforth  ▼.  Brodrickt  7  A.  &      being  for  time." 
E.  47,  PaiUton,  J.     '*  I  do  not  know  of  (m)  Amum  ▼.  Woodmim,  3  Taunt.  299. 

any  distinction  on  account  of  the  risk  \n)  PoniM/fr  t.  Coiwtiw,  2  Campb.  235. 
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gaiion  during  her  voyage,  t.  e.  properly  equipped  wiih  sails  (o),  a 
sufficient  number  of  hands  on  board  (47),  an  able  captain,  skilful 
pilots,  and  a  crew  of  competent  skill  (p).  In  an  action  on  a  policy 
of  insurance  on  ship  and  eoods  from  Stettin  to  London,  in  which  the 
plamtiff  declared  upon  a  loss,  by  reason  of  the  vessel  smking  before 
she  had  been  moored  twenty-four  hours,  in  consequence  of  an 
anchor  having  been  driven  into  her ;  it  appeared,  that  the  captain 
had  taken  a  pilot  on  board  at  Orfordness,  on  entering  the  river 
Thames,  who  nad  quitted  her  at  Half-way  Reach ;  after  which,  and 
before  die  had  come  to  her  moorings  hi^er  up  the  river,  the 
accident  happened  which  occasioned  the  loss,  and  in  consequence  of 
which  the  vessel  filled  with  water,  before  she  had  been  moored 
twenty-four  hours ;  but  the  precise  time  at  which  the  damage  was 
sustained  within  those  limits,  or  by  what  particular  default,  was  not 
ascertained.  The  captain  had  also  left  the  ship  before  the  time  of 
the  actual  loss.  It  was  holden  (q),  that  the  underwriter  was  dift- 
charged;  hord  Kenyan,  C.  J.,  observing,  that  in  this  case  the 
captain  did  not  perform  his  duty ;  for  he  had  no  pilot  on  board  at 
the  time  when  the  accident  happened ;  and  it  is  one  of  the  things 
implied  in  contracts  of  this  kind,  that  there  shall  be  some  person  on 
board  the  ship  apparently  qualified  to  navigate  her.  If  tne  under- 
writers had  been  previously  informed,  that  there  would  be  no  pilot 
on  board  during  the  ship^s  sailing  up  the  river  Thames,  probably 
they  would  not  have  undertaken  the  risk.  On  the  grouna,  there- 
fore, that  there  was  no  pilot  on  board  the  vessel  when  the  accident 
happened,  he  was  of  opinion  that  the  underwriter  was  dis- 
charged (48). 

(o)  Wedderhum  ?.  Bellt  1  Campb.  1.  160 ;  tht  authority  of  thU  caie  haa  been 

ip)  Per  Lord  Te^ierden,  C.  J,  in  Shore  doubted.    See  Dunm  t.  Sadier,  5  M.  & 

▼.  BmUall,  7  B.  &  C.  798,  n.  W.  405. 
{q)  Law  ▼.  HoUmffMDdrik,  7  T.   R. 


(47)  In  Hunter  v.  Potis,  London  Sittings  after  Trin.  T.  45  Geo.  III., 
Lord  Ellenboroughy  C.  J.,  said,  that  the  vessel  must  not  only  be  sea- 
worthy, but  the  crew  must  be  adequate  to  discbarge  the  ordinary  duties, 
and  to  meet  the  usual  dangers  to  which  she  is  exposed.  "  Underwriters 
are  responsible  for  the  misconduct  or  negligence  of  the  captain  and  crew ; 
but  the  owner,  as  a  condition  precedent,  is  bound  to  provide  a  crew  of 
competent  skill."  Per  Lord  Tenterden^  C.  J.,  Shore  v.  Bentall^  7  B.  & 
C.  798,  n.  If  the  captain  of  a  vessel,  about  to  enter  a  foreign  harbour, 
uses  due  dili^nce  to  obtain  a  pilot  and  fails,  and  then  in  the  exercise  of 
a  fair  discretion  attempts  to  enter,  and  the  vessel  is  lost,  the  underwriter 
is  responsible  for  the  loss.     Phillips  v.  Headlam^  2  B.  &  Ad.  380. 

(48)  Another  question  was  agitated,  viz.  Whether  the  defendant  would 
have  been  answerable,  if  there  had  been  a  pilot  on  board,  whom  the 
captain  believed  to  be  of  sufHcient  skill,  but  who  was  not  duly  qualified 
under  stat.  5  Geo.  II.  c.  20.  The  court  declined  giving  an  opinion,  as  in 
the  case  before  them  no  pilot  was  on  board.    Pilotage  from  Dover,  Deal, 
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When  the  assured'  have  once  provided  a  sufficient  crew,  the 
negligent  absence  of  all  the  crew,  at  the  time  of  the  loss,  is  not  (r) 
any  breach  of  the  implied  warranty  that  the  ship  shall  be  properly 
manned.  The  principle  (s)  established  by  the  more  recent  decisions 
is,  that  if  the  vessel,  crew,  and  equipments  be  originally  sufficient, 
the  assured  has  done  all  tiiat  he  nas  contracted  to  do,  and  is  not 
responsible  for  the  subsequent  deficiency  occasioned  by  any  n^ect 
or  misconduct  of  the  master  or  crew ;  and  there  is  no  distinction 
between  a  time  policy  and  another.  So  a  plea  to  an  action  on  a 
policy  that  the  ship  became  unseaworthy  after  tiie  voyaoe  com- 
menced, and  might  nave  been  made  seaworthy  with  reasonable  care, 
was  holden  insimcient  on  demurrer,  assigning  for  cause,  that  it  was 
not  averred  in  the  plea,  that  the  loss  was  m  anywise  caused  by  reason 
of  the  plaintiff  not  repairing,  amending,  or  rendering  the  said  ship 
seaworthy  (t). 

Where  a  vessel^  engaged  in  the  southern  whale  and  seal  fishery, 
and  with  liberty  to  chase  and  capture  prizes,  was  insured  in  August, 
18079  with  a  retrospect  to  the  1st  of  August,  1806,  although  at  the 
time  of  her  insurance  she  was  not  competont  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and  casualties ; 
yet  if  she  haa  a  competent  force  to  pursue  any  part  of  her  ad- 
venture, and  could  be  safely  navigated  home,  she  is  to  be  deemed 
seaworthy  (k). 

(r)  Buii  ▼.  JR.  Btfeh.  An,,  2  B.  &  A.  (/)  HoUingwwrth  ▼.  Brodriei,  7  A.  & 

73.  £.  40. 

(«)  Per  Parke,  B.,  delivering  judgment  (»)  Hueks  ▼.  Thornton^  Holt's  N.  P. 

of  the  court  in  Dison  ▼.  Sadler,  5  M.  &  C.  30,  C.  B.,  Gibbe,  C.  J. 
W.  405. 


and  the  Isle  of  Thanet,  up  the  rivers  Thames  and  Medway,  is  regulated 
by  statutes  3  Geo.  I.  c.  13,  7  Geo.  I.  c.  21,  and  43  Geo.  III.  c.  152. 
Pilotage  down  the  Thames,  and  through  the  North  Channel,  to  or  by 
Orfordness,  and  round  the  Long  Sand-Head  into  the  Downs,  and  down 
the  South  Channel  into  the  Downs,  and  from  or  by  Orfordness  up  the 
North  Channel  and  the  Thames  and  Medway ,  by  stat.  5  Geo.  11.  c.  20 ; 
and  pilotage  into  or  out  of  the  port  of  liyerpool,  by  stat.  37  Geo.  III. 
c.  78*  See  also  modem  regulations  as  to  pilots  in  later  statutes,  47 
Geo.  III.  sess.  2,  c.  70.  Ix)cal,  48  Geo.  III.  c.  104,  continued  and 
amended  by  52  Geo.  HI.  c.  87 ;  6  Geo.  IV.  c.  125.  This  statute  will  be 
found  in  the  Appendix  to  the  5th  edition  of  the  Law  relative  to  Merchant 
Ships,  published  by  Mr.  J.  H.  Abbott,  p.  530  to  572.  The  6th  section, 
which  enacts  that  it  shall  be  lawful  for  the  Trinity  House  of  HuU  and  New* 
castle  to  appoint  sub-commissioners  of  pilotage  to  examine  and  license 
pilots,  is  permissive  and  not  imperative.  BeiUnf^  q.  t.  v.  Raper,  3  B.  & 
Ad.  284.  The  6  Geo.  IV.  c.  125,  has  been  amended  by  9  Geo.  IV. 
c.  86,  and  extended  and  altered  by  stat.  3  &  4  Vict.  c.  68.  See  on  the 
construction  of  the  6  Geo.  IV.  c.  125,  Lucey  v.  Ingram,  6  M.  &  W.  302; 
Beilby  v.  Scoti,  7  M.  &  W.  93. 
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5.  Re-assurance. 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  under- 
writer, with  a  view  of  securing  himself  from  a  risk,  by  throwing  it 
on  other  underwriters,  who  are  termed  re-assurers.  This  is  allowed 
in  almost  all  the  trading  countries  in  Europe,  and  was  permitted 
by  the  law  of  England,  until  the  stat.  19  Oeo.  II.  c.  37,  by  the  fourth 
section  of  which  re-assurance  is  prohibited,  except  in  three  cases : 
1.  The  insolvency;  2.  The  bankruptcy ;  3.  The  death  of  the  insurer ; 
and  even  in  these  cases,  it  must  be  expressed  in  the  policy  to  be  a 
re-assurance,  and  the  re-assurance  must  not  exceed  tne  amount  of 
the  sum  before  assured. 

Although  the  first  section  of  the  above-mentioned  statute  does 
not  extend  to  foreign  ships  (x),  yet  the  fourth  section  does.  Ck>n« 
sequently  a  re-assuranoe,  even  by  a  foreigner,  on  a  foreign  ship,  is 
illegaL 


6.  Wager  Policy — SiaU  19  Geo,  II,  c,  37. — Interest  of  Assured. 

An  insurance  being  a  contract  of  indemnity,  its  object  is  not  to 
make  a  positive  gain,  but  to  avert  a  possible  loss.  Hence,  as  a 
person  cannot  be  said  to  be  indenmified  against  a  loss  which  can 
never  happen  to  him,  a  policy  without  interest  is  not  an  insurance, 
but  a  mere  wager  only.  Such  policy,  therefore,  is  properly  deno- 
minated a  wager  policy.  Although  contradictory  decisions  are  to 
be  found  in  the  books,  as  to  the  legality  of  wager  policies,  before 
the  statute  19  Geo.  II.,  yet  they  have  been  recognized  as  legal  con- 
tracts by  modem  judges ;  and  it  seems  now  to  be  admitted  (y), 
that  by  the  law  of  merchants,  and  particularly  by  the  law  of 
England,  as  it  stood  at  the  time  of  passing  the  act  19  Geo.  II.,  a 
wager  policy,  in  which  the  parties,  by  express  terms,  such  as  the 
words — "  interest  or  no  interest,''  or  "  without  proof  of  interest,'' 
disclaimed  the  intention  of  making  a  contract  of  indemnity,  was  then 
(contrary  to  older  determinations,)  deemed  a  valid  contract  of 
insurance ;  but  that  a  policy  containing  no  such  clause,  disclaiming 
or  dispensing  with  the  proof  of  interest,  was  to  be  considered  as  a 
contract  of  indenmity  only,  upon  which  the  assured  could  never 
recover  without  proof  of  an  mterest  (49).     But  it  having  been 


&? 


x)  Andrie  t.  Fletcher,  2  T.  R.  161.  Lueena  t.  Crairfurd,  3  Boi.  &  PuL  101. 

See  the  opinloa  of  Ckambre,  J.,  in 


(49)  This  opinion  of  Chamhre^  J.,  is  confirmed  by  an  observation  of 
Lord  Harduncke^  in  a  case  which  was  decided  before  the  passing  of  the 
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found  by  experience,  that  the  making  aasurances,  ^*  interest  or  no 
interest,  or  without  further  proof  of  mterest  than  the  policy/'  had 
been  productive  of  many  pernicious  practices,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  the  pretence  of 
assuring  the  risk  on  shipping  and  faur  trade,  the  institution  and 
laudable  design  of  making  assurances  had  been  perverted ;  and  that 
which  was  intended  for  the  encouragement  of  trade  and  nai^gation, 
had,  in  many  instances,  become  destructive  to  the  same:  it  was 
enacted,  by  stat.  19  Oeo.  II.  c.  37,  s.  1,  "  That  no  assurances  should 
be  made  by  any  persons,  bodies  corporate  or  politic,  on  any  ships 
belonging  to  his  majesty^  or  any  of  nig  subjects  (50),  on  any  goods 
laden,  or  to  be  laden,  on  board  such  ships,  int^*est  or  no  interest, 
or  without  further  proof  of  interest  than  the  policy,  or  by  way  of 
gaming  or  wagering,  or  without  benefit  of  salvage  to  the  assurer, 
and  that  such  assurances  should  be  void/'  But  by  sect.  2,  it  is 
provided,  ^^  That  insurances  on  private  ships  of  war,  fitted  out  by 
any  of  his  Majest/s  subjects,  solely  to  cruise  against  hk  enenues, 
may  be  made  by  or  for  Uie  owners  thereof,  interest  or  no  interest, 
free  of  average,  and  without  benefit  of  salvage  to  the  insurer."^ 
And  by  sect.  3,  it  is  also  provided,  ^^  That  any  effects,  from  any 
port  or  places  in  Europe  or  America,  in  possession  of  the  crowns 
of  Spain  and  Portugal,  mav  be  insured  in  the  same  manner  as  if 
this  act  had  not  been  maae.^  Having  detailed  the  provisions  of 
the  stat.  19  Geo.  II.  c.  37,  it  wiU  be  necessanr  briefly  to  consider 
what  that  interest  is,  the  protection  of  which  is  the  proper  object 
of  a  policy  of  assurance.  And  this  is  to  be  collected  from  con- 
sidering what  is  the  nature  of  such  contract  (z).  Now  insurance  is 
a  contract  by  which  the  one  party,  in  consideration  of  a  price  paid 
to  him  adequate  to  the  risk,  becomes  security  to  the  other,  that  he 
shall  not  suffer  loss  or  damage  by  the  happening  of  the  perils  q)e* 
cified  to  certain  things,  which  may  be  exposed  to  them.    This  being 

(z)  Per  Lawrenee,  J.,  in  Lueena  ▼.      300,  where  this  rabject  U  Teiy  elaborately 
Crtnifurd,  D.  P.,  2  Boi.  &  Pal.  N.  R.      dUciused. 


£ 


stat.  19  Oeo.  II.  c.  37.  Speaking  of  the  difference  between  insurances 
from  fire  and  marine  insurances,  he  says,  ''  in  the  insurance  of  ships, 
*  interest  or  no  interest'  is  almost  constantly  inserted,  and,  if  not  inserted, 

ou  cannot  recover,  unless  you  prove  a  property."    Per  Lord  Hardwickef 

.,  in  the  Sadlers*  Compdny  y.  Badcock^  2  Atk.  55Q. 

(50)  In  consequence  of  these  words,  it  has  been  holden,  that  this  section 
does  not  apply  to  the  case  of  foreign  ships,  and  that  insurances,  "  mteiest 
or  no  interest,"  may  be  made  upon  them.  Thellusson  v.  Fletcher^ 
Doug.  315.  And  although  the  words  *'  interest  or  no  interest "  are 
omitted  in  the  policy  on  a  foreign  ship,  yet  in  declaring  on  such  policy,  it 
is  not  necessary  to  aver  that  the  assured  had  an  interest.  Craufurd  v. 
Hunter,  8  T.  R.  13;  Nantes  v.  Thompson,  2  East,  385. 
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the  general  nature  of  the  contract,  it  follows,  that  it  is  applicable 
to  protect  persons  against  uncertain  events,  which  may  in  anywise 
be  of  disadvantage  to  them ;  not  only  those  persons,  to  whom  posi- 
tive loss  may  arise  by  such  events  occasiomng  the  deprivation  of 
that  which  tney  may  possess,  but  those  also,  who,  in  consequence 
of  such  events,  may  have  intercepted  from  them  the  advantage  or 
profit  which,  but  for  such  events,  they  would  acquire  according  to 
the  ordinary  and  probable  course  of  things.  Thiftt  a  jperson  must 
somehow  or  other  be  interested  in  the  preservation  of  the  subject 
matter  exposed  to  perils,  follows,  from  the  nature  of  this  contract, 
when  not  used  as  a  mode  of  wager,  but  as  applicable  to  the  purposes 
for  which  it  was  originally  introduced ;  but  to  confine  it  to  the  pro- 
tection of  the  interest  which  arises  out  of  property,  is  adding  a  re- 
striction to  the  contract  which  does  not .  arise  out  of  its  nature. 
Interest,  therefore,  with  reference  to  the  subject  under  considera- 
tion, does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of 
a  thing,  nor  necessarily  and  exclusively  that  which  may  be  the 
subject  of  privation,  but  the  having  some  relation  to,  or  concern  in, 
the  subject  of  the  insurance,  which  relation  or  concern,  by  the 
happening  of  the  perils  insured  against,  may  be  so  afiected  as  to 
produce  a  damage  to  the  person  insuring ;  and  where  a  person  is  so 
circumstanced,  with  respect  to  matters  exposed  to  certain  risks,  as 
to  have  a  moral  certainty  of  advantage  but  for  those  risks,  he 
may  be  said  to  be  interesfted  in  the  safety  of  the  thing.  Having 
endeavoured  to  explain  the  nature  of  an  insurable  interest,  it  wiH 
be  proper  to  add,  that  it  is  not  necessary  such  interest  should  be 
ind^easible ;  for  the  consignee  of  goods  under  a  bill  of  lading  has 
an  insurable  interest  in  sudi  goods,  although  they  may  be  stoppecl 
in  transitu  on  their  passage  nomefa).  So  also  has  an  executor 
before  probate*  In  like  manner  it  nas  been  holden,  that  where  a 
ship  was  taken  as  prize  by  the  conjoint  forces  of  the  army  and  navy, 
the  captors,  before  condemnation,  had  an  insurable  interest  under 
Stat.  45  Oeo.  III.  c«  72,  s,  3,  whereby  the  crown  gave  up  its  right 
in  the  prize  to  the  captors,  althoi^  sudi  interest  was  defeasiole, 
as  well  by  the  release  of  the  crown,  as  the  adjudication  of  the  Court 
of  Admiralty  (&).  The  owner  of  a  ship,  who  has  chartered  her  for 
a  particular  voyage,  has  an  insurable  interest  in  the  ship  during 
that  voyage,  aluiouffh  the  charterparty  contain  a  stipulation,  that, 
in  case  the  ship  be  U)6t,  the  charterer  shall  pay  the  owner  the  esti- 
mated value  of  the  ship  (c).  Assumpsit  on  a  policy  of  insurance. 
The  plaintiffs  were  entitied,  under  a  verbal  agreement,  to  a  cargo 
on  board  a  ship  when  it  should  arrive  at  port.  The  ship  was  lost 
at  sea:   it  was  holden (cQ,  that  the  pwnti&  had  no  insurable 

(c)  Per  Lord  EUmbarcmgk^  C.  J.,  11  Gm.  III. 

Enrt,  628.  (c)  Hohbs  ▼.  Hmmam,  3  Campb.  93. 

{b)  Stirling  t.  VaugJum,  11  East,  619;  {d)  Stoekdah  v.  Dunkpt  6  M.  &  W. 

2  Cuspb.  225 ;  S.  C,  dted  in  Robertmm  224. 
mtd  9tk€n  V.  Hmmmon^  B.  R.  M.  52 
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interest  in  the  goods,  as  the  oontiact  which  they  had  entered  into, 
being  verbal  only,  was  incapable  of  being  enforced. 


X.  JSvidenceyp,  1016;  Damages^  p.  1022. 

In  order  to  support  his  action,  the  plaintiff  must  be  prepared 
with  the  following  proof:  1.  The  pohcy  must  be  proauced  in 
evidence,  and  the  subscription  of  the  defendant  must  be  proved. 
2.  Evidence  must  be  given  of  the  interest  of  the  insured  in  the 
subject  matter  of  the  insurance  (51)  at  the  time  of  the  loss  (e).  In 
insurances  upon  ships,  the  mere  fact  of  the  possession  of  the  assured, 
as  owners,  is  sufficient  mimd  facie  evidence  of  ownerahip  (/), 
without  the  aid  of  any  documentary  proof  or  title  deeds  on  the 
subject,  such  as  the  bill  of  sale  or  ship's  register,  unless  such  further 
evidence  is  rendered  necessary  in  support  of  the  prim&  facie  evi- 
dence of  ownership,  in  consequence  of  the  adduction  of  some  con- 
trary proof  on  the  other  side.  As  in  an  action  on  a  policy  of  insu- 
rance on  freight,  where  the  interest  in  a  ship  and  its  earnings  were 
alleged  to  be  in  four  persons,  who  were  partners  in  trade,  and  it  was 

!)roved  by  the  plaintii&,  that  the  ship  had  been  paid  for  by  all  the 
bur  partners;  but  the  defendant  having  proauced  the  register, 
wherein  the  ship  was  registered  in  the  names  of  two  of  the  partners 
only ;  it  was  holden  (^),  that  as  the  title  to  freight  arose  only  from 
ownership,  and  the  register  was  conclusive  evidence  that  only  two 
were  owners,  and  as  there  was  not  any  count  in  the  declaration, 
stating  the  interest  to  be  in  two  only,  the  plamtiffii  could  not  re- 
cover. Where  the  plainti£&  declared  on  a  policy  of  assurance  (A), 
and  averred  that  they  were  the  persons  residing  in  Great  Britain 

i: 


e)  Clay  ▼*  Harriton,  10  B.  &  C.  106.  recognised  by  Le  Blanc^  J.,  in  Monk  y. 

/)  Itobertton  ▼.  Frtncht  4  East,  136.  B»bmnm^  B.  R.,  London  Sittings  afker 

See  also  Tkomu  t.  9>a^f  5  Bsp.  N.  P.  C.  H.  T.  42  Geo.  III.,  4  Esp.  N.  P.  C.  98. 

88.  (A)  Btll  ▼.  Jonmm^  1  M.  &  S.  201. 


(s)  Camden  ▼.  Andertim,  5  T.  B.  709, 


(51)  In  Amery  v.  Rogers,  1  Esp.  N.  P.  C.  207,  where  an  acUon  was 
brought  on  a  policy  of  insurance  on  a  ship,  Lord  Kenyan^  C.  J.,  was  of 
opinion,  that  the  proof  of  the  assured  having  exercised  acts  of  ownership, 
in  directing  the  l(»ding,  dire,  of  the  ship,  and  paying  the  people  employed, 
was  sufficient  proof  of  interest.  And  in  M^ Andrew  v.  Bell,  1  Esp.  N. 
P.  C.  373,  where  the  insurance  was  on  a  ship  and  her  cargo,  the  plaintiff, 
in  order  to  prove  interest,  produced  the  biU  of  lading,  and  the  captain 
proved  that  it  was  his  bill  of  lading,  and  that  he  had  the  goods  specified 
in  it  on  board ;  Lord  Kenyan^  C.  J.,  held  that  the  interest  was  sufficiently 
proved. 
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who  received  the  order  for  and  effected  the  insurance ;  this  was  con- 
sidered as  a  material  averment,  and  not  sustained  by  evidence  of  a 
letter  received  by  them  after  the  policy  was  effected,  directing  to 
make  assurance ;  although  the  pohcy  was  originally  on  goods  on 
board  the  ship  called  TAe  AnUj  or  ships,  or  by  whatsoever  other 
name  the  ship  should  be  named ;  and  the  plaintins,  upon  the  receipt 
of  the  letter,  procured  a  memorandum  to  be  made  on  the  policy, 

3*  psed  by  the  defendant,  declaring  the  interest  to  be  on  board  the 
erald,  the  ship  mentioned  in  the  letter.  In  insurances  upon  goods, 
the  mere  production  of  a  bill  of  parcels  from  the  sell^  abroad,  with 
the  receipt  to  it,  and  piloof  of  his  hand-writing,  has  been  holden  (i) 
to  be  sufficient  proof  of  the  interest  of  the  assured.  In  a  deckle 
ration  on  a  policy  of  insurance  effected  by  the  plaintiff  (A),  as  agent 
of  A.  and  B.,  it  was  averred,  ^'that  A.  and  B.,  at  the  time  of 
eflfecting  the  policy,  and  thence  until  the  time  of  the  loss,  were 
interested  in  the  goods  insured,  to  a  large  amounts,  to  mt,  to  the 
amount  ofaU  the  money  ever  insured  thereon.^  At  the  trial  it  ap- 
peared that,  at  the  time  when  the  policy  was  efiected,  another 
person  was  jointly  interested  in  the  goods,  together  with  A.  and  B. 
The  court  were  of  opinion,  that  although  A.  and  B.  had  not  an  ex- 
clusive interest,  yet  they  had  such  an  interest  as  would  answer 
the  terms  of  the  averment ;  Chtanbre,  J.,  observing,  that  the  aver- 
ment in  substance  was  nothing  more  than  that  the. parties  for  whose 
benefit  the  assurance  was  made,  had  an  interest  in  the  subject  of 
that  insurance.  They  were  not  bound  bv  the  terms  of  the  averment 
to  show  any  thing  more  than  that  they  had  an  interest ;  and  if  they 
had  shown  an  interest  to  the  extent  of  one  hundredth  part  of  the 
cargo,  it  would  be  sufficient.  The  spirit  of  the  stat.  19  Geo.  II. 
only  required  that  the  polii^  should  not  be  a  gaming  policy. 

S.  It  must  be  proved,  that  the  loss  happened  in  the  same  manner 
as  is  stated  in  the  declaration,  that  the  underwriter  may  be  apprized 
of  the  case,  which  he  has  to  encounter  by  evidence.  Goods  were 
insured  at  and  from  Mogadore  to  London.  The  declaration  averred, 
*^  that  after  the  loading  the  goods,  the  ship  departed  on  her  intended 
voyage,  and  while  in  the  course  of  her  said  voyage  was  lost  by  perils 
of  the  sea.^  It  was  holden  (Q,  that  this  was  a  material  allegation, 
and  therefore,  the  ship  having  been  lost  while  at  her  moorings,  and 
before  the  cargo  was  completed,  the  insured  could  not  recover. 
Where  a  loss  is  averred  to  be  by  perib  of  the  sea  (m),  and  some  of 
the  goods  insured  are  spoiled,  and  others  saved,  the  expenses  of 
the  salvage  may  be  given  in  evidence  (without  stating  tnem  spe- 
cially) on  this  averment,  as  being  a  damage  within  uie  cause  of 
action  as  laid.    If  a  total  loss  of  the  ship  is  stated  in  the  declara- 

(0  Rtmei  ▼.  Boheme,  Str.  1127,  per  108. 

Lie,  C.  J.  (0  AbUbol  ▼.  Sriiiow,  2  Manh.  Rq>. 

(i)  Page  t.  Fry,  2  Bos.  &  Pvl.  240.  157 ;  6  Taunt.  464,  6.  C. 

Bttt  fee  Bdi  v.  AmWi^  16  Eaat,  141,  re-  (m)  (Uarp  y,  Kimgf  Ca.  Temp.  Hardw. 

eqgDfaad  in  Cokm  t.  ffmmam,  5  Tannt.  B.  R.  304. 


1018  INSURANCE, 

tion(n)i  and  damages  laid  accordingly,  evidence  of  a  partial  loss* 
may  be  received,  and  the  plaintiff  may  recover  to  the  amount  of 
such  loss  as  he  is  able  to  prove.  Under  an  averment,  that  after 
loading  the  cargo,  the  ship  sailed  on  the  voyage,  and  was  lost,  the 
plaintiff  cannot  recover  (o)  on  proof  that  the  ship,  before  she  had 
iialf  of  her  cargo  on  boiurd,  was  driven  from  her  moorings  and  lost. 
In  an  action  upon  an  insurance  upon  profits,  the  assured  must 
prove  a  loss :  for  where,  upon  an  insurance  of  profits  of  a  cargo  of 
slaves,  valued  at  £400,  the  plidntiff  declared  for  a  total  loss  by 
perils  of  the  seas,  and  it  appeared  that  the  vessel  was  vnrecked, 
whereby  many  of  the  slaves  were  lost,  but  the  remainder  got  into 
the  msLvkeU  and  were  there  sold ;  it  was  holden  (p),  that,  mhough 
the  produce  of  the  slaves  sold  did  not  give  a  profit  upon  the  whole 
adventure,  the  plaintiff  was  not  entitled  to  recover,  because  it  did 
not  appear,  that  if  there  had  been  no  shipwreck,  and  all  the  slaves 
had  got  to  market,  any  profit  would  have  been  produced.  It  is  a 
general  rule,  that  nothing  which  depends  on  the  proceedings  of  a 
court  can  be  proved  by  parol  testimony  (q) ;  hence^  in  cases  of  cap- 
ture, and  recapture,  neither  the  salvage,  nor  the  expenses  incurred 
for  ascertaining  the  amount  of  the  salvage,  can  be  otherwise  proved 
than  by  producing  the  proceedings  of  the  Admiralty  Court.  The 
copy  of  a  sentence  of  condemnation  of  a  ship  or  cargo  in  a  foreign 
Admiralty  Court,  is  not  made  admissible  evidence  tor  the  under- 
writers, by  being  handed  over  to  them,  by  the  assured,  along  with 
other  papers,  to  satisfy  them  of  the  loss  (r).  A  slip  of  paper, 
whereiTthe  names  of  the  underwriters  w^  mentio^  C^ 
order  in  which  they  had  originally  been  applied  to(«),  and  had 
agreed  to  underwrite,  (and  which  was  different  from  that  in  which 
their  names  appeared  on  the  policy,)  having  been  tendered  in  evi- 
dence to  show  the  true  order  of  the  names,  for  the  purpose  of 
letting  in  evidence  of  a  false  representation  made  to  the  nrst  under- 
vmter  in  &ct ;  the  court  were  of  opinion,  that  such  paper  could 
not  be  received  in  evidence,  for  want  of  a  stamp,  the  effect  of  the 
evidence  being  to  show,  through  the  medium  of  writing,  that  the 
contract  ent^ed  into  between  the  parties  was  different  from  that 
which  it  appeared  to  be  on  the  face  of  the  policy.  In  a  case  where 
it  appeared  that  a  license  to  trade  with  an  enemy  (O9  granted 
abroad,  had  been  returned,  after  being  used,  to  the  secretary  of  the 
governor  by  whom  it  was  issued,  and  the  secretary  was  examined, 
who  said  that  he  had,  as  he  believed,  thrown  it  aside  among  the 
waste  papers  of  his  office,  and  did  not  know  what  was  become  of 
it ;  that  ne  had  afterwardsf  searched  for,  but  did  not  recollect  the 
finding  it,  and  thought  that  he  had  not  found  it :  it  was  holden, 
that  this  was  reasonable  and  proper  evidence  of  the  loss  of  such 


(»)  2  But.  904.  Pal.  N.  R.  228. 
(o)  Abitbol  V.  Brutow,  6  Tamit.  464.  (r)  Fimdi  r,  AtHng,  3  Ctmpb.  215. 

(p)  Hodgwn  t.  Gtovcr,  6  Eait,  316.  {9)  Mandtn  ▼.  iM2,  3  East,  572. 

{q)  TheUu9ion  t.  Shedden,  2  Bos.  &  (/)  Ketuingiom  t.  ^to,  8  East,  273. 
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license,  so  as  io  let  in  parol  evidence  of  its  contents ;  the  paper  not 
being  considered  as  of  any  further  use  at  the  time,  and  the  atten- 
tion of  the  witness  not  having  been  then  called  particularly  to  the 
circumstances :  and  further,  that  the  witness  might  speak  to  the 
contents  of  tiie  license  from  memory,  though  he  had  msule  an  entry 
of  it  in  his  memorandum  book  for  the  private  information  of  him- 
self and  the  governor,  which  book  was  not  produced,  he  having 
given  it  to  the  governor,  who  was  gone  abroad  without  returning  it 
to  him ;  for  such  book,  if  in  court,  would  not  have  been  evidence 
per  sty  but  could  only  have  been  used  by  the  witness  to  refresh  his 
memory.  When  a  ship  insured  is  captured  in  a  voyage  to  an 
enemy^s  country  (u),  and  the  British  license  legalizing  the  voyage 
is  lost ;  to  show  that  she  had  such  a  license,  it  is  necessary  to  prove 
the  loss  of  the  paper  purporting  to  be  a  license  put  on  board  the 
ship,  and  to  produce  eiiamined  copies  of  the  order  in  council  for 
granting  the  license,  and  of  the  copy  of  the  license  preserved  in  the 
secretary  of  state's  office.  To  support  an  averment  in  a  declaration 
on  a  poucy  of  insurance  on  goods,  '^  that  the  ship,  with  the  goods 
on  board,  when  at  A.  was  arrested  by  the  persons  exercising  the 
powers  of  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and  confiscated;^  it  is  enough  to 
show,  that  the  goods  were  forcibly  taken  on  board  the  ship  by  the 
officers  of  government,  and  never  delivered  to  the  consignees; 
without  puttmg  in  anv  sentence  of  condenmation  (x).  To  prove  a 
warrant]^,  that  a  ship  msured  was  of  a  particular  nation,  it  m  prima 
fade  evidence,  that  she  carried  the  flag  of  that  nation  at  times 
when  she  was  free  from  all  danger  of  capture,  and  that  the  captain 
addressed  himself  to  the  consul  of  that  nation  in  a  foreign  port  {y). 
The  production  of  a  letter  dated  abroad,  and  addressed  to  J.  S.  in 
England,  with  the  English  ship-letter  post-mark  upon  it,  which 
directed  a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S.  was 
^*  the  person  residing  in  Great  Britain  who  received  the  order  for, 
and  effected,  such  pdicy  "  (2r) .  In  an  action  on  a  policy  on  a  voyage 
^'  to  any  port  in  the  Baltic,^  evidence  was  admitted  to  prove  that 
the  Gulf  of  Finland  is  considered,  in  mercantile  contracts,  as  within 
the  Baltic,  although  the  two  seas  are  treated  as  separate  and 
distinct  by  geogn^ers  (a).  Upon  a  question  concerning  the  sea- 
worthiness of  a  ship  (&),  after  the  evidence  of  persons  who  have 
examined  her  condition,  experienced  shipwrights^  who  never  saw 
h^,  may  be  called  on  to  say  whether,  upon  the  facts  sworn  to, 
she  was,  in  their  opinion,  seaworthy  or  not,  in  conformity  to  the 
rule  of  evidence,  that  where  a  matter  of  skill  or  science  is  to  be 
decided,  the  jury  may  be  assisted  by  the  opinion  of  persons  pecu- 


(n^  Byrt  ▼.  Palsgrave,  2  Campb.  605.  (i)  S.  C. 

(x)  Carruthersy,  Gray,  3  Campb.  142,  (a) 


Uhde  V.  Waliera,  3  Campb.  16. 
Lord  ElUnbwrough,  C.  J.  See  Moxon  v.  Atkhu,  3  Campb.  200. 

(f)  Arcangeio  v.  Tkon^^wm,  2  Campb.  (6)  Beekwitk  ▼.  Sydthotham,  1  Campb. 

$20.  116. 
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liarly  acquainted  with  it  from  their  professions  or  pursuits.  In  an 
action  on  a  policy  on  goods  on  board  a  ship  (c),  the  master  and 
owner  was  held  not  a  competent  witness  to  prove  the  ship  sear 
worthy,  until  he  had  been  released  by  the  owner  of  the  goods.  So 
in  an  action  against  an  underwriter  (d)^  for  a  loss  by  barratiy  of 
master,  it  was  holden,  that  the  master  could  not  be  examined  by 
the  defendant,  to  prove  that  the  barratry  was  committed  by  the 
consent,  and  with  the  privity,  of  the  owners,  without  a  release  by 
the  defendant.  In  an  action  on  a  policy  on  goods  (e),  the  declara- 
tion contained  an  averment  that  the  plainti%  were  interested  in 
the  subject  matter  of  insurance ;  the  defendant,  meaning  to  dis- 
pute this  at  the  trial,  gave  them  notice  to  produce  certain  articles 
of  agreement  executed  by  the  plaintiffs  and  the  captain  (who  was 
not  a  plaintiff).  The  instrument  was  produced  in  pursuance  of  the 
notice,  when  there  appeared  to  be  two  subscribing  witnesses  to  it ; 
the  plaintiffit  insisted  that  the  defendant  could  not  give  it  in  evi- 
dence without  calling  one  of  those  witnesses  to  prove  it.  Lord 
JEllenborough  being  of  that  opinion,  the  plaintiff  recovered.  A 
motion  was  made  lor  a  new  trial,  on  the  ground  that  the  instru- 
ment coming  out  of  the  hands  of  the  pl^ntiife,  parties  thereto, 
upon  notice  to  produce  it,  it  was  not  necessary  to  be  proved  by  one 
of  the  subscribing  witnesses,  according  to  the  rule  laid  down  in  Rex 
V.  Jdiddlezoy^  2  T.  R.  41.  But  Lord  JEllenbarough  said,  that  that 
case,  which  was  much  questioned  at  the  time,  had  been  since  over- 
ruled, and  that  the  production  of  the  instrument,  in  pursuance  of 
the  notice,  did  not  supersede  the  necessity  of  proving  it  by  one  of 
the  subscribing  witnesses,  if  any,  as  in  ordinary  cases.  And  Law- 
rence^ J.,  said,  that  this  had  been  so  ruled  by  Lord  Kenyan^  in  a 
subsequent  case  respecting  a  will,  which  the  adverse  party,  in 
whose  hands  it  was,  had  notice  to  produce,  and  did  produce  at  the 
trial,  when  it  appeared  that  there  were  suWribing  witnesses  to  it ; 
and  Lord  Kenyan  held,  that  the  party  who  gave  the  notice  was 
bound  to  call  one  of  the  siibscribmg  witnesses  to  prove  the  wilL 
In  the  present  case,  however,  the  court  made  the  rule  absolute 
for  a  new  trial,  on  payment  of  costs,  the  defendant  having  made  an 
affidavit  of  his  being  surprised,  and  not  prepared  at  the  trial  for 
want  of  knowing  who  the  subscribing  witnesses  were  (52). 

(e)  Rotheroev.Bltonf  Peake's  N.  P.  C.  (e)  Gonfoii  «ui  oiker*  r.  SeereUn,  8 

84,  Kenyan,  C.  J. ;  Fox  ▼.  lAukmgton,  East,  548 ;  Batewn  y.  Lewm,  Middleaez 

t^.  n.,  S.  P.,  per  Lord  Kenpon,  C.J.  Sitdiigs  after  H.  T.  52  Geo.  III.,  Loid 

{d)  Btrdv.  Thomptonf  1  Esjp.  N.  P.  C.  Elieniorouffhf  C.  J.,  S.  P. 
339. 


(52)  The  doctrine  established  in  Oardon  v.  Secretan,  was  recognized 
by  Heathy  J.,  in  Wetkerston  v.  Edgington^  2  Campb.  94,  and  there 
applied  to  an  agreement  not  under  seal.  But  although  the  mere  posses- 
sion of  an  instrument  does  not  dispense  with  the  necessity,  which  lies  on 
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The  plea  of  alien  enemy;  which  goes  merely  in  disability  of  the 
person,  must  be  supported  by  the  strictest  proof.  Hence,  it  is  not 
sufficient  merely  to  show  that  some  time  before  action  was  brought, 
the  party  was  domiciled  in  a  territory  which  has  become  hostile, 
without  showing  that  he  was  a  native  of  that  territory,  or  living 
there,  at  the  time  of  action  brought  (/).  The  opinion  of  the 
underwriters  as  to  the  materiality  of  communicating  information 
as  to  a  particular  fact,  previously  to  the  effecting  a  policy,  is  not 
admissible  {g)  in  evidence.  The  materiality  of  such  a  communica- 
tion is  a  question  for  the  jury  (A). 

(/)  Harman  t.  KiMffstom,  3  Campb.      542 ;  5  B.  &  Ad.  840,  8.  C. 
153.  (A)  S.  C. 


the  party  calling  for  it,  of  producing  the  attesting  witness,  yet  where  a 
person  ia  called  on  to  produce  a  deed  to  which  he  is  a  party,  and  under 
which  he  claims  to  hold  an  estate,  and  he  produces  it,  it  shall  be  taken  to 
be  a  good  deed,  so  far  as  relates  to  the  execution,  as  against  himself. 
Pearce  v.  Hooper ,  3 Taunt.  60 ;  Roe  v.  Wilkins,  4  Ad.  &  Ell.  86,  S.  P.; 
5  Nev.  &  Mann.  434,  S.  C,  by  name  of  Doe  v.  W,  See  also  Orr  v. 
Morrice^  3  Brod.  &:  Bingh.  139,  where  it  was  holden,  in  an  action  for  use 
and  occupation  of  premises,  against  the  assignees  of  a  bankrupt,  that  the 
deed  of  assignment  of  the  bankrupt's  effects,  produced  by  the  defendants, 
at  the  trial,  under  a  notice  from  the  plaintiflP,  was  admissible  in  evidence, 
without  proof  of  the  execution  by  the  subscribing  witness,  as  it  appeared 
that  one  of  the  assignees  had  continued  to  occupy  the  premises  for  some 
time  after  the  bankruptcy.  See  also  Burtiett  v.  Lynch^  5  B.  &  C.  604. 
^*  It  is  not  competent  to  a  partv,  who  has  taken  under  a  deed  all  the  inte- 
rest which  that  deed  was  calculated  to  give,  to  dispute  its  due  execution, 
although  at  the  time  when  the  deed  is  produced,  he  has  not  any  existing 
interest  under  it."  Per  Bayley,  J. — N.  This  was  an  action  by  a  lessee 
against  the  assignee  of  a  lease,  and  the  plaintiff  having  proved  the  execu- 
tion of  the  counterpart,  the  defendant  put  in  the  original  lease,  which  was 
produced  by  a  person  to  whom  he  had  assigned  it ;  it  was  holden,  that  it 
was  not  necessary  for  the  plaintiff  to  call  the  subscribmg  witness.  See 
also  Doe  d.  Tyndale  and  others  v.  Heming  and  others^  6  B.  &  C.  28, 
wfaere.the  attorney  for  the  lessors  of  the  plaintiff  obtained  from  one  of 
the  defendants,  (the  tenant  in  possession,)  a  lease  of  the  premises  granted 
to  him  for  a  term'  not  then  expired,  in  order  to  prevent  the  defendants 
from  setting  it  up,  to  defeat  the  action ;  it  was  holden,  that,  as  the  lessors 
of  the  plaintiff  were  to  derive  a  benefit  (rom  the  possession  of  the  lease, 
and  as  the  conduct  of  the  attorney  amounted  to  a  recognition  of  it  as  a 
valid  instrument,  when  produced  m  pursuance  of  notice  from  the  defend- 
ants, it  might  be  read  without  calling  the  subscribing  witness.  But  if  the 
iDstrument  be  in  the  possession  of  the  party  producing  it  at  the  trial, 
the  execution  must  be  proved  by  the  suhscnbing  witness :  although  the 
adverse  party  may  claim  under  the  deed.  Vacher  and  another ,  Assignees^ 
jrc.  V.  CockSf  I  B.  &  Ad.  147,  8. 

z2 
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Damages.— By  stat.  3  &  4  WiU.  IV.  c.  42,  [14th  August,  1833,] 
8.  29,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if. they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  money  recoverable  in  all  actions  on 
policies  of  assurance  made  after  the  passing  of  this  act. 


XI.  Premium — Return  of. 

The  general  rule  (i)  is,  that  the  broker  is  the  debtor  of  the 
underwriter  for  the  premiums,  and  the  underwriter  the  debtor  of 
the  assured  for  the  loss. 

In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  g.,  to  sail  with 
convoy,  seaworthiness  or  the  like,  and  fraud  cannot  be  imputed 
to  the  assured,  the  assured  will  be  entitled  to  a  return  of  premium ; 
because,  where  the  contract  does  not  attach,  there  is  not  any 
risk  (53).  Where  there  is  an  insurance  on  ship  and  freight,  and 
the  ship  has  arrived  in  safety,  and  earned  freight,  the  assured 
cannot  afterwards  claim  a  return  of  premium,  on  the  ground  that 
he  had  no  insurable  interest,  on  account  of  a  defect  in  his  title  to 
the  ship  (A).  In  cases  where  the  risk  is  entire,  and  has  once 
commenced,  as  in  the  case  of  a  deviation,  there  shall  not  be  any 
return  or  apportionment  of  premium  (/)  (54).    A  ship  was  insured 

(t)  Per  Lord  Tenterdmt  C.  J.,  Seott  (I)    T^rie  t.  FMeker,  Cowp.   668  ; 

▼.  Irvmff,  lB,8t  Ad.  612.  Meyer  t.  Greffe<mf  B.  R.  Eut.  24  Geo. 

(Jk)  dPCuUoeh  r.  Boyal  Bsehange  Am-  III.,  Manh.  568. 
mgronce  Compamy,  3  Campb.  406. 


(53)  "  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  by  fault 
of  the  insured,  yet  the  insurer  shall  not  retain  the  premium/'  Per  Lord 
Mansfield^  G.  J.,  in  Stevenson  v.  Snow^  3  Burr.  1240.  ''  Where  the  risk 
has  not  been  run,  whether  its  not  having  been  run  was  owing  to  the  fault, 
pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall 
be  returned;  because  a  policy  of  insurance  is  a  contract  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of  indemnifying 
the  assured,  and  to  whatever  cause  it  be  owing,  if  he  does  not  run  the 
risk,  the  consideration  for  which  the  premium  or  money  was  put  into  his 
hands,  faib,  and  therefore  be  ought  to  return  it."  Per  Lord  Mansjield, 
C.  J.,  in  Tyrie  v.  Fletcher^  Cowp.  668. 

(54)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be  proved 
warranting  a  division  of  the  risk,  the  insured  will  be  entided  to  an  appor- 
tionment of  the  premium,  in  case  one  of  the  risks  be  not  run.  Long  v. 
Allan,  B.  R.  E.  26  Geo.  III.,  Marsh.  570. 
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^*  at  and  from  London  to  any  port  or  place,  for  twelve  months,  at 
^9  per  cent.,  warranted  free  from  capture  by  the  Americans'*  (m). 
The  ship  sailed  from  the  port  of  London  and  was  taken  by  an  Ame- 
rican privateer  about  two  months  afterwards.  It  was  contended, 
that  a  proportionate  part  of  the  premium  ought  to  be  returned ; 
that  £9  was  much  more  than  adequate  to  the  risk  actually  run, 
viz.  only  two  months.  But  the  court  were  of  opinion  that  there 
ought  not  to  be  a  return  of  premium;  Lord  Mansfield^  C.  J.,  ob- 
serving, '^  that  there  were  two  general  rules  established,  applicable 
to  the  question :  The  first  is,  that  where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleasure, 
or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall  be 
returned ;  becauwe  a  policy  of  insurance  is  a  contract  of  indem- 
nity. The  underwriter  receives  a  premium  for  running  the  risk 
of  indemnifying  the  insured ;  and  to  whatever  cause  it  be  owing, 
if  he  does  not  run  the  risk,  the  consideration  for  which  the  pre- 
mium or  money  was  put  into  his  hands,  fails,  and  therefore  he 
ought  to  return  it.  2d.  Another  rule  is,  that  if  that  risk  of  the 
contract  of  indemnity  has  once  commenced,  there  shall  be  no  ap- 
portionment or  return  of  premium  afterwards.  For  though  the 
premium  is  estimated,  and  the  risk  depends  upon  the  nature  and 
length  of  the  voyage,  yet,  if  it  has  commenced,  though  it  be  only 
for  twenty-four  hours  or  less,  the  risk  is  run,  the  contract  is  for  the 
whole  entire  risk,  and  no  part  of  the  consideration  shall  be  re- 
turned.^ The  same  rules  were  laid  down  by  Lord  Mansfield,  G.  J., 
in  Loraine  v.  Thomlinson,  Dou^.  587.  A  ship,  employed  in  the 
coasting  trade,  was  insured  a^unst  capture  for  twelve  months  (n) ; 
at  IBs.  per  cent,  per  month,  ^18.  The  ship  was  lost  in  a  storm, 
within  the  first  two  months.  An  action  having  been  brought  for 
the  amount  of  the  premium  («£18),  the  defendant  pleaded  non- 
assumpsit  as  to  all  except  ^3,  and  as  to  that  a  tender.  The  jury 
found  a  verdict  for  the  defendant  upon  the  tender,  and  for  the  pLdn- 
tiff  upon  the  other  issue,  for  the  sum  of  J&15,  subject  to  the  opinion 
of  the  court,  whether  he  was  entitled  to  recover  that  sum  ot£lB, 
or  the  sum  of  £3  only.  It  was  contended,  on  the  part  of  the 
defendant,  that  this  was  not  one  entire  contract  for  a  year,  but  an 
insurance  from  month  to  month  for  twelve  months;  if  the  policy 
had  been  for  a  year,  or  twelve  months,  and  the  premium  a  gross 
sum,  the  court  could  not  have  apportioned  it,  because  the  risk  in 
one  month  might  be  greater  than  in  another,  but  here  the  parties 
have  apportioned  the  premium ;  that  the  insurance  was  the  same 
as  if  there  had  been  twelve  policies  for  each  month.  But  per  Lord 
Mansfield,  C.  J.,  it  is  an  insurance  for  twelve  months,  for  one  gross 
sum  of  ^18.  They  have  calculated  this  sum  to  be  at  the  rate  of 
15s.  per  month.  Ehit  what  was  to  be  paid  down  2  Not  15s.  for  the 
first  months  and  so  from  month  to  month;  but  ^18  at  once.    A 

(m)  Tyric  t.  FUtch^r,  Cowp.  668.  (n)  Loraine  ▼.  TAomliman,  Doug.  585. 
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ship  with  her  cargo  was  insured  ^^  at  and  from  Honfleur  to  the  coast 
of  Angola  (o),  during  her  stay  and  trade  there,  at  and  thence  to  her 

S»rt  or  ports  of  discharge  in  St.  Domingo,  and  at  and  from  St. 
omin^o  back  to  Honfleur,  at  a  premium  of  <£*11  per  cent."  The 
ship  sailed  to  A.,  but  in  this  part  of  the  voyage  she  was  guilty  of  a 
deviation.  It  was  contended,  on  the  part  of  the  plaintiff^  that 
there  ought  to  be  an  apportionment  and  return  of  premium ;  but 
the  court  were  clearlv  of  opinion  that  there  ou^t  not  to  be  any 
return.  Lord  Mansjield,  C.  J.,  said,  tiie  question  depends  upon 
this :  Whether  the  policy  contains  one  enture  risk  on  one  vdyage, 
or  whether  it  is  to  be  split  into  six  different  risks!  for,  by  sphttmg 
the  words,  and  taking  ^'  at,"  and  '^  from,^  separately,  it  will  make 
six;  tfiz.  1.  At  Honfleur;  2.  From  Honfleur  toAn^Ia;  8.  At 
Angola,  &c.  The  amunent  must  be,  that,  if  the  ship  had  been 
taken  between  Honfleur  and  Angola,  there  must  have  been  a 
return.  By  an  implied  warranty,  every  ship  must  be  seaworthy, 
when  she  first  sails  on  the  voyage  insured,  but  she  need  not  con- 
tinue so  throughout  the  voyage:  so  that,  if  this  is  one  entire 
voyage,  if  the  ship  was  seaworthy  when  she  left  Honfleur,  the 
underwriters  would  have  been  liable  though  she  had  not  hem  so 
at  Angola,  &c. ;  but,  according  to  the  construction  contended  for 
on  the  part  of  the  plaintiff,  me  must  have  been  seaworthy,  not 
only  at  the  departure  from  Honfleur,  but  also  when  she  sailed  from 
Angola,  and  when  she  sailed  from  St.  Domingo.  But  if  the  in- 
surance be  in  eflfect  on  two  or  more  voyages,  and  one  or  more 
have  not  commenced,  there  shall  be  an  apportionment  and  return 
of  premium  in  respect  of  those  voyages  which  have  not  conmienced, 
as  will  appear  from  the  following  case : — 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per  cent,  (p), 
lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted  to  depart 
with  convoy  from  Portsmouth  for  the  voyage  (56).  Before  the  ship 
arrived  at  Portsmouth,  the  convov  was  gone.  Notice  of  this  was 
immediately  given  by  the  assured  to  the  underwriter,  and  at  the 
same  time  he  was  also  desired  either  to  make  the  long  insurance, 
or  to  return  part  of  the  premium.  The  jury  found  that  the  usual 
settled  premium,  from  London  to  Portsmouth,  was  one  and  one  half 
per  cent.,  and  that  it  was  usual,  in  cases  like  the  present,  for  the 
underwriter  to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.  It  was  stated,  that  the  plaintiff  made  to  the  defendant 
an  offer  of  allowing  him  to  retain  one  and  one  half  per  cent,  for  the 
risk  from  London  to  Portsmouth.     It  was  holden,  that  the  plaintiff 

(o)  Bermony,  fVoodbridffe,Doug,  781.  {p)  Stevauon  t.  Snow,  3  Barr.  1237. 


(55)  In  Mr.  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  315,  the  words 
of  the  policy  are,  ''  warranted  to  depart  with  convoy  for  the  voyage," 
omitting  the  words  "  from  Portsmouth." 
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was  entitled  to  recover  such  part  of  the  premium  as  had  been  ^ven 
for  insuring  the  ship  on  the  voyage  from  Portsmouth  to  Hahfax : 
Denisan^  J.,  observing,  that  it  was  most  equitable  that  the  de- 
fenduit  should  retain  tne  premium  for  such  part  of  the  voyage  only 
as  he  had  run  the  risk  of;  that  the  insured  had  a  right  to  have  the 
other  part  restored  to  him.  And  this  was  agreeable  to  the  general 
principle  of  actions  for  monev  had  and  received  to  the  plauntiff's 
use ;  where  the  defendant  had  no  right  to  retain  it,  he  must  refund 
it.  Foster^  J.,  added,  that  there  was  not  any  consideration  for  the 
remainder  of  the  premium,  t.  e.  for  the  voyage  from  Portsmouth  to 
Halifax,  wherein  no  risk  was  run  by  the  insurer,  who  only  insured 
the  voyage  with  convoy ;  therefore  he  had  no  right  to  retain  the 
premium  for  this.  WUmot^  J.,  said,  that  upon  this  policy  there 
were  two  distinct  points  of  time,  in  effect  two  voyages,  which  were 
clearly  in  the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  Uie  other  not  at  all  entered  upon.  It  was  a 
conditional  contract,  and  the  second  voyage  was  not  begun,  there- 
fore the  premium  must  be  returned ;  for  upon  the  second  part  of 
the  voyage  the  risk  never  took  place.  Lord  Mansfield,  C.  J.,  com- 
menting on  the  preceding  case  in  Tyrie  v.  Fletcher^  Cowp.  669, 
observed,  ^^  that  the  first  object  of  insurance  was  from  London  to 
Halifax ;  but  if  the  ship  did  not  depart  from  Portsmouth  with  con- 
voy, then  there  was  to  be  no  contract  from  Portsmouth  to  Halifax : 
why  then,  the  parties  have  said,  ^  We  make  a  contract  from  London 
to  Hali&x,  but,  on  a  certain  contingency,  it  shall  only  be  a  contract 
from  London  to  Portsmouth.'  That  contingency  not  happening, 
reduced  it  in  fact  to  a  contract  from  London  to  Portsmouth  only." 
All  the  judges,  in  delivering  their  opinion,  laid  the  stress  upon  uie 
contract  comprising  two  distinct  conditions,  and  considenng  the 
voyage  as  bemg  in  fact  two  voyages.  And  in  Bermon  v.  Wood- 
bridge,  Doug.  790,  the  same  learned  judge  observed,  that  in 
Stevenson  v.  Snow  there  was  a  contingency  specified  in  the  policy, 
upon  the  not  happening  of  which  the  insurance  would  cease.  It 
depended  on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth,  whether  there  should  be  an  insurance  from  that  place. 
This  necessarily  divided  the  risk,  and  made  two  voyages.  And  in 
Loraine  v.  Thomlinson,  Doug.  587,  Lord  Mansfield  again  remarked, 
that  Stevenson  v.  Snow  was  decided  on  the  ground  of  there  being 
two  voyages.  The  next  case  in  which  an  apportionment  has  been 
allowed,  is  that  of  Zona  v.  Allan,  B.  R.  E.  25  Geo.  III.,  4  Doug. 
276 ;  Park,  589 ;  Marsh,  570,  S.  C.  There  the  terms  of  the  policy 
were,  ^'  at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy."  The  ship  sailed  without  any  convoy.  An  express  usage 
was  found,  that  on  insurances  couched  in  the  same  terms  with  the 
policy  in  question,  the  premium  had  been  returned,  deducting  one 
half  per  cent,  if  the  ship  departed  without  convoy.  The  court  de- 
cided in  favour  of  the  return  of  premium,  on  the  ground  of  the  usage. 
In  Rothwell  v.  Cook,  1  Bos.  &  BuL  172,  the  policy  was  on  ship. 
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^'  at  and  from  Hull  to  Bilboa,  warranted  to  depart  from  England 
with  convoy  C^  the  ship  sailed  from  Hull  to  Portsmouth,  and  thence 
departed  with  convoy,  which  not  being  direct  for  Bilboa,  she  after- 
wards left,  and  was  captured :  the  'warranty  not  having  been  com- 
plied with,  the  plaintiff  would  have  been  nonsuited,  but  it  waa 
msisted  that  he  was  entitled  to  a  verdict  for  the  premium,  which 
was  found  accordingly.     On  motion  to  set  aside  this  verdict,  JEyre^ 
C.  J.,  said,  ^'  The  Terdict  now  stands  for  the  return  of  the  whole 
premium,  and  the  question  is,  whether  it  should  stand  for  the  whole, 
for  none,  or  for  a  part  ?     If  for  a  part,  I  do  not  know  how  we  are 
to  settle  it ;  it  must  depend  on  there  being,  or  not  being,  some  rule 
to  be  found  to  direct  us  in  making  the  decision.    Certam  it  is,  that 
if  the  ship  had  been  lost  in  comine  round  to  Portsmouth,  the  under- 
writers would  have  been  liable ;  it  is  not  therefore  reasonable,  that 
they  should  have  been  so  liable  without  retaining  a  proportion  of 
the  premium.     You  should  inquire  whether  there  is  any  rate  of 
premium  among  the  underwriters  from  Hull  to  Portsmouth,  and 
whether  the  premium  has  ever  been  apportioned  where  there  has 
been  only  one  insurance,  without  distinguishing  the  diflbrent  risks 
in  the  policy.    If  you  can  find  any  rule,  I  recommend  you  to  adopt 
it.    But  if  yon  cannot  agree,  we  thiok  the  whole  premium  ought 
not  to  be  returned ;  and,  therefore,  the  present  Terdict  must  be  set 
aside,  and  the  case  go  to  a  new  trial.^   Rule  absolute.    Where  there 
is  an  agreement  to  return  part  of  the  premium,   ^^if  the  shq» 
arrived^  the  assured  will  be  entitled  to  a  return,  in  the  event  of  an 
arrival  of  the  ship  at  the  port  of  destination,  although  it  should 
appear,  that  the  ship  has  sustained  a  loss  occasioned  by  asea  risk  (q)^ 
or  that  the  ship  has  been  captured  and  recaptured,  and  the  assured 
has  been  obliged  to  pay  the  salvage  (r).    But  every  arrival  of  the 
ship  at  the  port  of  her  destination  is  not  an  arrival  within  tlie  fair 
construction  of  the  agreement ;  such,  for  instance,  as  an  arrival  in 
possession  of  an  enemy  at  a  neutral  port,  to  which  she  was  insured, 
or  an  arrival  at  her  port  in  England  as  the  property  of  other  perBonB 
after  her  capture.     In  short,  it  must  be  an  arrival  at  the  destined 
port  in  the  course  of  her  voyage  (s).    The  captors  of  a  ship  and 
cargo  effected  an  insurance :  restitution  was  afterwards  awarded  to 
the  owners  (with  the  exception  of  a  small  part  of  the  cai^) ;  it  was 
holden,  that  the  captors  were  not  entitled  to  a  return  of  premium : 
for  they  had  possession  of  the  property  insured ;  and  if  it  were  a 
lesal  capture,  they  were  entitled ;  if  it  were  not,  the  Court  of  Admi- 
ralty might  amerce  them  in  the  damages  and  costs  (t).    Policy  at 
and  from  Gottcnburgh  to  Riga  upon  goods  and  ship,  beginning  the 
adventure  upon  the  goods  from  the  loading  thereof  aboard  the  ship 
at  Gottenburgh ;  it  appeared  that  there  were  not  any  goods  laden 
at  Gottenburgh,  but  only  at  London :  it  was  holden  («),  that  as  the 

(jq)  Simond  t.  Boydell,  Doug.  268.  (/)  BoeAm  t.  Bell,  8  T.  R.  154. 

(r)  Aguilar  v.  Rodyers,  7  T.  R.  421.  («)  Homeyer  t.  Lwhrngton,  15  East, 

<«)  Adm.  by  Kenyan,  C.  J.,  8.  C.  46. 
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risk  upon  the  goods  never  conunenced,  the  plaintiff  was  entitled  to 
a  proportiona  bretum  of  premium.  In  the  preceding  case,  the  ad* 
venture  upon  the  goods  is  expressly  mentioned  to  begin  from  the 
loading  at  Gottenburgh;  but  if  the  place  had  been  omitted,  the 
court  would  have  intended  a  loading  at  the  place  whence  the  voya^ 
commenced  {x).  The  formal  receipt  in  the  policy  is  conclusive  evi- 
dence of  the  receipt  of  the  premium  as  between  the  assured  and  un- 
derwriter in  an  action  for  the  return  of  the  premium  (y).  Where 
the  assured  or  his  agent  (z)  had  been  guilty  of  fraud,  as  where  the 
assured  knew  that  the  diip  (a)  was  lost,  at  the  time  of  effecting 
the  pohcj,  the  premium  cannot  be  recovered ;  and  the  same  rule 
holds,  where  the  contract  of  insurance  is  illegal  (&),  unless  the  as- 
sured was  isnorant  of  the  illegality  at  the  time  of  effecting  the 
insurance  (c)  ;  or  unless  every  thinff  has  been  done  by  the  assured 
which  lay  in  his  power  to  legalize  the  voyage  (d) ;  though  the  en- 
deavour has  failed;  and  although  the  adventure  is  never  entered 
upon,  yet  there  ought  at  least  to  be  some  formal  renunciation  of  the 
contract  before  the  bringing  the  action  («).  If  the  language  of  the 
policy  be  large  enough  to  comprise  an  Ulegal  adventure,  and  the 
assured  contemplated  an  illegal  adventure,  the  underwriter  is  not 
entitled  (/)  to  sue  for  the  premium.  A  policy  broker  is  the  agent 
of  both  the  assured  and  underwriter,  and  is  the  trustee  for  the 
assured  as  long  as  the  policy  remains  in  his  hands,  to  adjust  and 
receive  returns  of  premium  for  him  when  the  events  have  happened 
on  which  they  are  to  be  made.  Hence  the  broker,  having  notice 
that  the  events  have  happened  which  entitled  the  assured  to  such 
returns,  is  authorized  to  aeduct  so  much  from  the  gross  amount  of 
the  premiums,  and  to  pay  over  the  difference  onfy  to  the  under- 
writer (g).  In  assumpsit,  on  a  policy  of  insurance  (A),  witii  a  count 
for  money  had  and  received,  the  defendant  had  not  paid  any  money 
into  court.  The  defence  was,  that  the  ship  was  not  seaworthy ;  on 
which  point,  without  any  direct  evidence  of  fraud,  the  case  was  sub- 
mitted to  the  juxy.  Geperal  verdict  for  defendant.  N.  It  was  not 
intimated  to  the  jury,  that  the  plaintiff  was  entitled  to  a  verdict 
for  a  return  of  premium ;  on  an  application  to  the  court,  it  was 
holden,  that  the  plaintiff  was  entitled  to  a  verdict  for  the  premium 
on  the  count  for  money  had  and  received ;  but  the  court  hoped,  that 
in  future  the  counsel  would  in  his  opening  demand  the  premium,  in 
every  case  where  it  was  intended  to  insist  upon  it  on  failure  of  his 
claim  for  the  loss.     Where  a  total  loss  is  recovered,  there  cannot 

(x)  Spiiiu  T.  Woodman,  2  Taunt.  416.  (e)  Oom  t.  Bruee,  12  East,  225. 

(y)  DalieU  t.  Mtrir,  1  Campb.  532.  (d)  Hentiff  t.  Staniforth,  5  M.  &  S. 

{i)  Cktqmm  T.  FrMer,  B.  R.  T.  33  122. 
Geo.  III.,  Paik,  329.  (e)  Palywrt  t.  LeekU,  6  M.  &  S.  290. 

(a)  Tyler  t.  Home^  London  Sitting!  (/)  JtnkinM  ▼.  Power,  6  M.  &  S.  282. 

after  H.  T.  25  Geo.  III.,  Lord  Mantfield,  {g)  Shee  t.  Clarkwm,  12  East,  507. 

C.  J.,  Park,  329.  (h)  Petuon  y.  Lee,  C.  B.  M.  41  Geo. 

{b)  Lowrjf  T.  BourdiiUf  and  other  cases,  IIL,  2  Bos.  &  Pal.  330. 
amitf  Tol.  i.  p.  93. 
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be  a  return  of  premium  for  convoy,  beeause  the  total  loss  includes 
the  entire  premium  added  to  the  invoice  price  (t).  Upon  a  mere 
misrepresentation  without  fraud,  where  the  risk  never  attached, 
the  assured  is  entitled  to  a  return  of  the  premium  (A). 


XII.  Of  Bottomry  and  Respondentia, 

Bottomry. — An  agreement  entered  into  by  the  owner,  or,  under 
certain  circumstances,  by  the  master  of  a  ship  (56),  whereby,  in 
consideration  of  a  sum  of  money  advanced,  (for  the  purpose  of 
enabling  the  borrower  to  fit  out  the  ship,  or  purchase  a  cargo  for  an 
intended  voyage,)  the  borrower  undertakes  to  repay  the  same  with  a 
stipulated  interest,  if  the  voyage  shall  terminate  successfully,  and 
binds  himself  and  the  ship  and  tackle  for  the  due  performance  of  the 
agreement,  is  termed  bottomry.  The  term  **  bottomry**  is  derived 
from  the  original  language  of  the  agreement,  which  merely  spoke  of 
the  keel  or  bottom  of  the  ship ;  but  the  expression  was  always  con- 
sidered as  being  used  figuratively,  viz.  pars  pro  toto.  This  agree- 
ment is  sometimes  made  in  the  form  of  a  deed-poll,  called  a  bill  of 
bottomry,  executed  by  the  borrower,  and  sometimes  in  the  form  of 
a  bond  with  a  penalty.  *'  Instruments  of  bottomry  are  in  use  in  all 
countries  wherein  maritime  commerce  is  carried  on.  The  lender  of 
the  money  is  entitled  to  receive  a  recompense  fiur  beyond  the  rate  of 
legal  interest ;  this  recompense  is  very  properly  called  in  the  civil 
law  *  periculi  pretium,'  and  no  person  can  be  entitled  to  it  who  does 
not  take  upon  himself  the  peril  of  the  voyage ;  but  it  is  not  nece»- 

(t)  Per  jniy,  in  Langhom  t.  Albmtt,         (k)  FeUe  t.  Parkinacnf  4  Taunt.  640. 
4T«ant.  511. 


{56)  In  a  foreign  country,  in  the  absence  of  the  owners,  and  in  cases  of 
necessity,  the  master  may  take  up  money  on  bottomry  for  the  use  of  the 
ship,  as  where  a  ship,  being  on  a  voyage  from  Bengal  to  London,  was 
obliged  to  put  back  to  Bombay  to  repair.  See  the  form  of  bottomry-bond 
in  this  case,  in  Abbott  on  Shipping,  p.  601 ,  6th  ed.  by  Shee ;  and  see  also 
The  Exeter y  Whitford^  1  Rob.  A.  R.  176.  The  master  may  hypothecate 
his  cargo  on  freight  for  repairs  in  a  foreign  port,  such  repairs  being  neces- 
sary for  the  prosecution  of  his  voyage.  The  Gratitudine^  18th  December, 
1801,  Sir  W.  Scott.  The  master  of  a  ship  has  authority  by  law  to  pledge 
the  credit  of  his  owner,  resident  in  England,  for  money  advanced  to  the 
master  in  an  English  port  where  the  owner  has  no  agent,  if  such  advance 
of  money  was  necessary  for  the  prosecution  of  the  voyage ;  and  whether 
it  was  so  or  not  is  a  question  for  the  jury.  Arthur  v.  Barton,  6  M.  &  W. 
]  38  ;  as  to  the  power  of  the  master  to  sell  the  ship,  see  Hunter  v.  Parker , 
7  M.  &  W.  322. 
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sary  that  his  doing  so  shall  be  declared  expressly,  and  in  terms ;  it  is 
8ii£Scient  that  the  fact  can  be  collected  from  the  language  of  the  in- 
stnmient  considered  in  all  its  parts.  It  has  been  said,  that  such 
instruments,  being  the  language  of  commercial  men,  and  not  of 
lawyers,  should  receive  a  liberal  construction,  to  give  effect  to  the 
intention  of  the  parties  "(Q-  An  assured  on  bottomry  cannot  recover 
against  the  underwriter^  unless  there  has  been  an  actual  total  loss 
of  the  ship  (m) ;  for  if  the  ship  exist  in  specie,  in  the  hands  of  the 
owners,  thou^  under  circumstances  that  would  entitle  the  assured 
on  the  ship  to  abandon,  it  will  i»«vent  its  bdng  an  utter  loss  within 
tiie  meaning  of  the  bottomry  Ixmd. 

Respondentia. — ^If  the  loan  is  not  upon  the  vessel,  but  upon  the 
^oods  and  merchandize,  which  must  necessarily  be  sold  or  exdianged 
m  the  course  of  the  voyage,  then  by  the  terms  of  the  agreement 
the  borrower  only  personafly  is  bound  to  answer  the  contract,  who, 
therefore,  in  this  case,  is  said  to  take  up  money  at  respondentia. 
Bottomry  and  respondentia  differ  very  materially  from  a  simple 
loan  (n).  1.  In  the  case  of  a  loan,  the  money  is  at  the  risk  of  the 
borrower,  and  must  be  repaid  at  all  events.  But  where  money  is 
lent  on  bottomry  or  respondentia,  the  money  is  at  the  risk  of  the 
lender  during  the  voyage.  2.  Upon  a  loan,  legal  interest  only  can 
be  reserved.  But  upon  bottomry  or  respondentia,  any  interest  upon 
which  the  parties  agree  may  be  reserved.  By  stat.  7  Oeo.  I.  c.  21, 
s.  2,  **  all  contracts  and  agreements  made  or  entered  into  by  any  of 
his  Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them, 
for  the  loan  of  any  money  by  way  of  bottomry  on  any  ship  or  ships 
in  the  service  of  foreigners,  and  bound  to  or  designed  to  trade  in  the 
East  Indies,  are  void.^'  By  stat.  19  Geo.  II.  c.  37,  s.  6,  "all  money 
lent  on  bottomry,  or  at  respondentia,  upon  ships  belonging  to  any  of 
his  Majesty's  subjects  bound  to  or  from  the  East  Indies,  must  be 
lent  only  on  the  ship,  or  upon  the  merchandize  on  board,  and  shall 
be  so  expressed  in  the  condition  of  the  bond ;  and  the  benefit  of 
salvage  shall  be  allowed  to  the  lender,  who  alone  shall  have  a  right 
to  make  insurance  on  the  money  so  lent ;  and  no  borrower  of 
money  shall  recover  more  than  the  value  of  his  interest  in  the  ship, 
or  in  the  effects  laden  on  board,  exclusive  of  the  money  so  borrowea; 
and  in  case  it  shall  appear  that  the  value  of  his  share  in  the  ship, 
or  the  effects  on  boara,  does  not  amount  to  the  full  sum  or  sums 
he  has  borrowed  as  aforesaid,  such  borrower  shall  be  responsible  to 
the  lender  for  so  much  of  the  money  borrowed  as  he  has  not  laid 
out  on  the  ship  or  merchandize  laden  thereon,  with  lawful  interest 
for  the  same,  in  the  proportion  the  money  laid  out  shall  bear  to 
the  whole  money  lent,  notwithstanding  the  ship  or  merchandize 
shall  be  totaUy  lost."" 

(/)  Per  Lord  Ttnterdm,  C.  J.,  deUrer-  (m)  Tkofi^Mtm  v.  Tki  Boy,  Srek,  A9$, 

tug  judgment,  SimimdM  t.  HodffWf^  3  B.       Comp,^  1  M.  &  S.  30. 
&  Ad.  50,  on  error  Irom  C.  B.  (it)  Marsh.  634. 
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XIII.  Inturance  upon  Lives. 

The  insurance  of  life  is  a  contract  whereby  the  insiirer  (o),  in 
consideration  of  a  certain  premium,  either  in  a  gross  sum  or  by 
annual  payments,  undertakes  to  pay  to  ilie  person  for  whose  benefit 
the  insurance  is  made,  a  stipulated  sum  of  money,  or  an  annuity 
equivalent,  upon  the  death  of  the  person  whose  life  is  insured,  ioA€»- 
ever  this  shall  happen^  if  the  insurance  be  for  the  whole  life;  or  in 
case  it  shall  happen  within  a  certain  period^  if  the  insurance  be  for 
a  lesser  term  than  for  life.  The  utility  of  this  species  of  insurance 
is  obvious.  Persons  possessed  of  life  incomes  are  hereby  enabled  to 
secure,  after  their  death,  a  competent  provision  for  their  families ; 
and  they  are  also  enabled,  even  in  their  lifetime,  in  cases  of  urgent 
necessity;  to  raise  money  by  way  of  loan,  (which  they  could  not  do 
on  mere  personal  security) ;  for,  by  insuring  their  lives  to  the  amount 
of  the  sum  borrowed,  the  lender  may  be  certain  of  having  repaid  the 
money  lent  in  the  event  of  their  death.  By  these  insurances  also, 
the  fines  to  be  paid  upon  the  renewal  of  leases,  or  on  the  descent  of 
copyhold  estates,  may  be  provided  for  (p).  The  making  insurances 
on  lives,  or  other  events,  wherein  tbe  insured  had  no  interest, 
having  introduced  a  mischievous  kind  of  gaming,  it  was  enacted,  by 
Stat.  14  Geo.  III.  c.  48,  first,  '^  That  no  insurance  should  be  noiade 
by  any  person,  body  politic  or  corporate,  on  lives,  or  any  other  evenly 
wherein  the  person  for  whose  benefit  or  on  whose  account  the  policy 
is  made,  has  no  interest,  or  by  way  of  gamine  or  wagering.  2dly, 
That  in  every  policy  on  lives,  or  other  events,  the  name  of  the  person 
interested,  or  on  whose  account  it  is  made,  must  be  inserted.  3dly, 
That  no  greater  sum  should  be  recovei^  or  received  from  the 
insurer,  than  the  amount  of  the  interest  of  the  insured  (57). 
Whether  the  insured  has  an  interest  within  the  meaning  of  the 
preceding  statute,  is  sometimes  the  subject  of  litigation;  as  to  which, 
it  has  been  holden,  that  a  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor,  at  least  where  he  has  only  the  personal  security 
of  the  debtor  {a)  (58).  But  although  a  creditor  may  insure  the  life  of 
his  debtor  to  tne  extent  of  his  debt,  yet  such  a  contract  is  substan- 

(o)  Marsh.  664.  {q)  Andentm  t.  Bdie,  HO.  1795,  per 

(p)  lb,  hordKenyon,  C.  J.,  at  N.  P.,  Paric,  640. 


(57)  Marine  insurances  are  expressly  exempted  from  the  operation  of 
this  statute.     See  the  proviso  in  the  4th  section. 

(58)  See  the  remark  of  Serjeant  Marshall  on  this  point  in  p.  673,  4, 5. 
In  Read  v.  R.E,A,C.j  Lord  Kenyan  was  of  opinion,  that  a  wife  making 
an  insurance  on  her  husband's  life  need  not  prove  that  she  was  interested 
therein,  for  it  must  be  presumed.     See  Peake*s  Additional  Cases,  p.  70. 
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tially  a  contract  of  indenmity  acainfit  the  loss  of  the  debt  (r),  and,, 
therefore,  if,  after  the  death  of  the  debtor,  his  executors  pay  the 
debt  to  the  creditor,  the  latter  cannot  afterwards  recover  upon  the 
policy,  although  the  debtor  died  insolvent,  and  the  executors  were 
nimished  with  the  means  of  payment  by  a  third  party,  it  being  im- 
material from  what  fend  the  debt  has  been  dischai^^ed,  so  as  the 
creditor  has  received  satisfaction.  The  general  principle,  however, 
that  the  insured  shall,  in  case  of  a  loss,  recover  no  more  than  an  in- 
demnity, may  be  controlled  by  mercantile  usa^(«).  The  word 
*^  interest,^  in  the  foreffoing  statute,  means  pecuniary  interest  in  the 
life  or  event  insured ;  hence  a  policy  effected  bv  a  father  in  his  own 
name,  on  the  life  of  his  son,  the  father  not  havmg  any  pecuniary  in- 
terest therein,  is  void  (t).  Where  the  debt  accrues  by  virtue  of  an 
illegal  security,  as  a  note  for  money  won  at  play,  such  interest  is  not 
insurable  («).  In  an  action  on  an  insurance  on  the  life  of  J.  S.  (x\ 
for  one  year,  and  during  the  life  of  the  plainti£^  but  in  case  the 
plaintiff  should  die  before  J.  S«,  the  policy  to  be  void ;  it  appeared 
that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late  brother, 
which  annuity  he  had  bequeathed  to  persons  not  parties  to  this 
insurance,  having  appointed  the  plaintiff  executor  of  his  will^  and 
directed  him  to  make  assurance.  It  having  been  objected,  that 
the  insurance  was  made  by  a  person  not  having  any  beneficial 
interest.  Lord  Kenyon,  C.  J .,  held  this  to  be  a  sufficient  interest 
to  support  the  action;  observing,  that  the  plaintiff  could  not 
assent  to  the  legacj  before  the  testator's  debts  were  paid,  with- 
out being  guilty  of  a  devastavit;  and,  being  executor,  all  the 
interest  of  the  testator  vested  in  him.  The  cause  proceeded; 
but  it  appearing  that  J.  S.  was  in  a  dying  state  when  the  policy 
was  erocted,  the  defendant  had  a  verdict.  Before  a  policv  of 
insurance  upon  a  life  is  effected,  it  is  usual  for  the  jparty  (wnose 
life  is  the  object  of  the  insurance)  to  subscribe  a  written  declara- 
tion, touching  his  age,  state  of  hc^th,  (e,  g.  whether  he  has  ever 
had  the  smful-pox,  ffout,  &c.,)  and  other  circumstances.  The 
substance  of  this  dediaration  \b  recited,  and  the  whole  is  incorpo- 
rated by  reference  in  the  policy :  at  the  end  of  which  a  proviso  is 
usually  inserted,  declaring  the  policy  to  be  void  in  case  the  insured 
should  die  upon  the  seas,  or  go  beyond  the  limits  of  Europe,  without 
leave  obtained  from  the  directors,  or  commit  suicide,  or  die  by  the 
hands  of  justice,  or  if  the  age  of  the  assured  exceed  years, 

or  if  the  assured  be  afflicted  with  any  disorder  which  tends  to  the 
shortening  of  life  (59) ;  or  in  case  the  declaration  should  contain 


(r)  Qodtatt  v.  Boidero,  9  East,  72.  («)  JDwyer  r.  Bdie,  London  Sittingt 

(«)  See  Paimtr  r.Biaekbumt  1  Bingh.  after  H.  1788,  BiOler,  J.,  Tuk,  639. 

61.  (s)  TidiweU  t.  Jnktrtteh^  Peake's  N. 

(0  Halfordj.  Kymer,  10  B.  &  C.  724.  P.  C.  151. 

(59)  It  is  not  to  be  concluded*,  that  a  disorder  with  which  a  perBon  is 

*  Wattom  T.  Mamw^iHmgf  4  Taunt  763. 


1032  INSURANCE. 

any  averment  which  is  not  true.  This  last  stipulation  is  not  re- 
stricted (y)  to  the  meaning  of  being  '^  true^^  within  the  knowledge 
of  the  party  making  the  statement ;  such  knowledge  is  immaterial. 
Such  are  the  conditions  which  are  usuaUy  required,  varied,  however, 
according  to  the  regulations  of  the  different  insurance  companies. 
The  policy  of  imposmg  these  terms  is  obvious ;  for  if  there  be  not 
any  warranty  or  condition  on  the  part  of  the  insured,  the  insurer 
is  subject  to  all  risks,  unless  he  can  show  that  there  has  been  a 
fraudident  concealment  or  suppression  of  the  truth  (^r).  It  i% 
however,  the  duty  of  the  assured  to  disclose  all  material  facts 
within  their  knowledge  (a)  ;  and  the  proper  question  for  the  jury 
is,  whether  in  their  opmion,  the  facts  be  material,  and  not  whether 
the  party  believed  them  to  be  so.  In  an  assurance,  upon  the  life 
of  another,  the  life  insured,  if  applied  to  for  information,  is,  in 
giving  such  information,  impliedly  the  agent  of  the  party  insuring, 
who  IS  bound  (ft)  by  his  statements,  and  must  suffer  if  they  are 
false,  although  he  is  not  acquainted  with  the  life  insured,  and 
although  the  agent  of  the  insurance  office  undertakes  to  do  all  that 
is  reqmred  by  Us  office.  In  a  case  where  the  conditions  required  a 
declaration  of  the  state  of  the  health  of  the  assured,  and  the  policy 
was  to  be  valid  only  if  the  statements  were  free  from  all  misre- 
presentation and  reservation:  and  the  declaration  described  the 

(y)  D¥cMi  T.  Wittiami,  2  Cr.  &  M.  C.  586,  cited  by  Parke,  B.,  in  Warn- 

348,  Hope  AMturanee  Company.  wrighi  ▼.  Bkmd^  1  Tyr.  &  Gr.  420.    See 

(i)  Staeipolev,  Simon,  per  Lord  Mani'  also  MorrUon  v.  MueprOtt,  4  fiiogh.  60. 

field,  C.  J.,  H.  T.  1779,  Park,  648.  (b)  Everett  v.  Detbortmffh,  5  Bingh. 

(a)  JAndeneau  t.  Deeborough,  8  B.  &  503. 


afflicted  before  he  efFects  an  assurance  on  his  life,  is  a  disorder  tending  to 
shorten  life  within  the  meaning  of  the  declaration,  from  the  mere  circum- 
stance that  he  afterwards  dies  of  it,  if  it  be  not  a  disorder  which  generally 
ha»that  tendency.  In  this  case  of  WatBonvi  Mainwairingf  the  disorder  was 
dyspepsy.  J.  S.  was  warranted  in  good  health  at  the  time  of  making  the 
policy.  In  an  action  on  the  policy,  it  appeared,  that  in  consequence  of  a 
wound  which  J.  S.  had  received  in  battle  many  years  before,  and  which 
had  occasioned  a  partial  relaxation  or  palsy,  he  could  not  retain  his  urine  or 
feces.  This  had  not  been  mentioned  to  Uie  insurer.  J.  S.  died  of  a  fever. 
It  was  proved  by  several  physicians  and  surgeons,  that  the  wound  had  not 
any  connexion  with  the  fever,  that  the  want  of  retention  was  not  a  dis- 
order that  shortened  Ufe,  and  that  the  party  might,  notwithstanding,  have 
lived  to  the  common  age  of  man.  Lord  mahsfieki  told  the  jury,  that  the 
only  question  was,  whether  the  party  was  in  a  reasonable  good  state  of 
healthy  and  such  a  life  as  ought  to  be  insured  on  common  terms.  The 
jury,  upon  this  direction,  found  a  verdict  for  the  plaintiff.  Ross  v.  Brad" 
shaw^  1  Bl.  R.  312.  A  warranty  that  the  party  is  in  a  good  state  of 
health  will  not  be  falsified  by  showing  that  he  was  troubled  with  spasms 
and  cramps,  and  violent  (its  of  the  gout  Willis  v.  Poole j  at  N.  P.,  1780, 
Marsh.  669. 
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aasared  as  resident  at  Fisherton  Anger ;  whereas,  the  assured  was 
then  a  prisoner  in  the  county  gaol  for  Wilts,  there.  It  was 
holden  (c),  that  it  was  a  Question  for  the  jury,  whether  the  im- 
prisonment were  a  material  fact,  and  ought  to  have  been  commu- 
nicated. False  representation  in  answer  to  parol  questions  not 
comprised  in  list  of  printed  questions,  will  avoid  (d)  the  policy.  If 
the  contract  of  insurance  be  contrary  to  public  policy,  e.  jr.,  by 
taking  away  the  restraint  of  public  crimes,  it  cannot  be  enforced. 
The  late  Mr.  Fauntleroy  insured  his  life  for  a  certain  sum  at  the 
Amicable  Assurance  Office  in  1815.  In  the  same  year  he  com-* 
mitted  a  forgery.  He  continued  to  pay  the  annual  premium  on 
the  amount  msured,  up  to  1824,  when  he  was  apprehended  on  the 
charge  of  forgery.  On  the  29th  of  October,  in  the  same  year,  he 
was  declared  a  bankrupt,  and  an  assignment  of  his  property  was 
made  to  the  defendants.  In  November  following,  Mr.  Fauntleroy 
was  executed*  It  was  adjudged  (e),  that  the  assignees  were  not 
entitled  to  recover ;  Lord  Lyndhurst,  C,  observing,  that  if  a  party 
effected  an  insurance  for  lije,  on  condition  that  the  sum  insured 
shall  be  paidy  in  case  of  suicide,  or  death  by  sentence  of  the  law, 
such  contract  would  be  void,  as  being  contrary  to  public  policv,  by 
taking  away  the  restraint  of  public  crimes ;  wen  if  such  condition 
were  void,  when  expressed,  on  what  principle  coidd  it  be  sustained 
if  it  had  no  other  foundation  than  a  mere  inference ! 


XIV.  Insurance  against  Fire. 

By  this  contract  (/),  the  insurer,  in  consideration  of  a  certain 
premium  received  by  him,  either  in  a  gross  sum,  or  by  annual 
payments,  undertakes  to  indenmify  the  insured  against  any  loss  or 
damage  which  he  mav  sustain  in  his  houses,  or  other  buildings, 
goods,  and  merchandize,  by  fire,  during  a  limited  period  of  time. 
A  policy  of  insurance  asainist  fire  is  a  contract  whicn  is  not  in  its 
nature  assignable  (a):  it  is  merely  a  special  agreement  with  the 
person  msuring,  that  the  insurer  will  mdemnify  him  against  such 
loss  or  damage  as  he  may  sustain.  The  policy,  however,  may,  and 
frequently  is,  assi^ed  with  the  consent  of  the  insurer.  In  order 
to  entitle  the  plaintiff  to  recover  on  a  policy  of  insurance  against 

Sc)  Huffumun  t.  Rayley,  6  Tannt.  186.  Terring  judgment  of  M.  R. 

d)  Wttkiwright  v.  Bland,  1  Tjrw.  &  (f)  Manh.  681. 

Gr.  417.  Ks)  Pof  ^rd  Kingt  Ch.,  fn  Lynch  t. 

(c)  Amiedblt  Auwimee  SoeUiy  t.  BoU  DaUett,  3  Bzt>.  P.  C.  497,  b«t  in  Tomlin't 

land  and  oihen,  D.  P.  July  9,  1830,  re-  ed.  4  Bro.  P.  C.  431. 
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fire,  it  must  appear  that  the  policy  was  duly  stamped  (60).  The 
amount  of  the  stamp  duty  on  insurances  against  fire  is  fixed  by 
Stat.  55  Geo.  III.  c.  184,  Schedule,  Part  I.  By  stat.  9  Geo.  IV. 
c.  13,  s.  1,  that  the  stamp  duty  may  not  be  evaded,  detached  build- 
ings, or  goods  contained  in  such  buildings,  occasioning  a  plurality 
of  risks,  are  to  be  valued  and  insured  separately.  It  is  necessary 
that  the  insured  should  have  an  interest  or  property  at  the  time  of 
insuring  (A),  and  at  the  time  the  fire  happens :  and  in  case  of  loss, 
the  insured  can  only  recover  to  the  extent  of  his  interest,  insurances 
against  fire  being  within  the  stat.  14  Geo.  III.  c.  48. 

The  Stat.  14  Geo.  III.  c.  78,  s.  83,  (Party  Wall  Act,)  where 
house  insured,  situate  within  the  limits  of  the  act,  is  burnt  down, 
gives  any  person  interested  a  right  to  insist  upon  the  insurance 
money  being  laid  out  in  rebuilding,  A.  bought  a  house  on  a  bad 
title  and  insured ;  B.  recovered  in  ejectment,  but  before  posses- 
sion delivered,  house  was  burnt  down ;  B.  has  a  right  to  insist  on 
the  money  being  laid  out  in  rebuilding  (i).  The  form  of  the  policy 
used  by  tne  di^rent  companies  is  nearly  the  same.  The  principsd 
difierence  consists  in  the  articles  of  the  printed  proposals,  which  are 
incorporated  by  reference  with  the  policy,  and  are  to  be  considered 
as  part  of  the  contract  (k).  By  the  printed  proposals  of  a  fire 
insurance  company  (/),  it  was  stipulated,  **  that  the  insured  should 
procure  a  certificate  of  the  minister,  &c.  of  the  parish,  importing 
that  they  knew  the  character  of  the  insured,  &c.; "  it  was  holden, 
that  the  procuring  such  certificate  was  a  condition  precedent  to  the 
right  of  the  insured  to  recover ;  and  that  supposing  the  minister, 
&c.  had  wrongfully  refused  to  grant  such  certificate,  it  would  not 
vary  the  case, — ^the  rule  being,  that  if  a  person  undertake  for  the 
act  of  a  stranger,  that  act  must  be  done.  The  policy  usually  pro- 
vides, that  ^*  no  loss  or  damage  by  fire,  happening  by  any  invasion, 
foreign  enemy,  or  any  military  or  usurpea  power  whatsoever,  will 
be  nuide  good  by  the  insurer.  The  words  **  usurped  power,"  in 
the  proviso  (m),  mean  an  invasion  from  abroad,  or  an  internal  rebel- 
lion, not  the  power  of  a  common  mob.  The  Sun  Fire  Office,  in 
the  year  1727,  introduced  into  the  preceding  exception  the  words 

(h)  Per  Lord  ffardvneke,  in  T%e  Sad-  {k)  See  Rouiiedge  r,  BurreU,  1 H.  BL 

ler9*  Con^anjf  r.  Badeoekf  2  Atk.  555.  254. 

See  the  Btatate  in  the  preceding  section,  (I)  Wonley  r.  Wood,  6T.  R.  710.   See 

p.  1030.  also  Oldnum  v  Bewicke,  2  H.  Bl.  577,  n. 

(t)  Pearee  t.  Waiti,  B.  R.  Trin.  20  to  the  same  effect. 

Geo.  III.,  B.  P.  B.  97 ;  Dampier  MSS.  (m)  Drinkvater  ▼.  Londom  AM9wrmmee^ 

Linooln's  Inn  Library.  2  Wils.  363 ;  Wilmot,  282,  8.  C. 


(60)  By  Stat.  3  &  4  Will.  IV.  c.  23,  insurances  on  fanning  stock  were 
exempted  from  stamp  duties,  and  the  duties  on  certaia  sea  insuiances 
were  reduced. 
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^^  civil  commotion^**  by  reason  of  which  it  was  holden  (n\  that  the 
office  was  not  liable  for  a  loss  sustained  by  the  plaintiff,  whose  house 
and  distillery  were  set  on  fire  by  the  mob  during  the  riots  in  the 
year  1780  (61).  If  a  person  who  is  not  a  linen-draper,  insures 
^^  his  stock  in  trade,  household  furniture,  Unen,  wearing  apparel,  and 
plate,''  by  a  policy  against  fire,  this  will  not  protect  linen-drapery 
goods  subsequently  purchased  on  speculation ;  and  the  word  linen 
m  the  policy  must  be  confined  to  household  linen,  or  linen  used  by 
way  of  apparel  (o).  A.,  abroad,  having  two  warehouses,  writes  to 
this  country  to  effect  an  insurance  upon  one  of  them  cm/y,  without 
stating,  as  was  the  fact,  that  a  house  nearly  adjoining  to  it  had  been 
on  fire  that  evening,  and  that  there  was  danger  of  the  fire  again 
breaking  out ;  and  sends  his  letter  after  the  regular  post  time. 
The  fire  having  broken  out  acain  on  the  day  next  but  one  follow* 
ing,  and  consumed  A.'s  warehouse;  it  was  holden (p),  that  this 
was  a  material  concealment,  although  A.'s  letter  was  written  without 
any  fraudulent  intention.  A  policy  of  insurance  (against  fire)  is 
effected  on  the  stock  and  utensils  of  a  sugar-house,  the  different 
stories  of  which  were  heated  by  a  chimney  running  up  to  the  top. 
By  the  negligence  of  the  plaintiff's  servants,  in  omitting  to  open 
the  register,  the  heat  was  considerably  increased,  by  means  of 
which  large  quantities  of  the  sugar  were  spoiled ;  but  no  damage 
was  occasioned  to  any  thing  but  the  sugar,  and  no  greater  fire 
existed  than  on  ordinary  occasions :  it  was  holden  (9),  that  this  was 
not  a  loss  In/ fire  within  the  policy.  In  a  policy  of  insurance  against 
loss  by  fire,  from  half  a  year  to  half  a  year,  the  insured  agreed  to 
pay  the  premium  half  yearly,  "  as  long  as  the  insurers  should  agree 
to  accept  the  same,'*  within  fifteen  days  after  the  expiration  of  the 
former  half  year;  and  it  was  also  stipulated,  that  no  insurance 
should  take  place  until  the  premium  was  actually  paid :  a  loss  hap- 

(n)  LanffdaU  t.  Maton,  Park,  657 ;  Marsh.  Rep.  46,  8.  C. 
Marsh.  689.  (g)    Austin  and  another  r.  Drewe, 

(o)   Watehomyr.  Longford^  3  Campb.  Holt's  N.  P.  C.  126,  C.  B.,  Gibbt,  C.  J., 

422.  and  afterwards  confirmed  by  the  court,  6 

{p)  Bt^e  ▼.  Twnur^  6  Tannt.  338 ;  2  Taont.  436 ;  4  Campb.  360,  S.  P. 


(61)  The  plaintiff  afterwards  brought  his  action  against  the  hundred 
upon  the  Riot  Act,  1  Geo.  I.  c.  5,  s.  6*,  and  recovered.  Marsh.  791  ; 
2nd  ed,  794 ;  S.  C,  more  fully  reported,  3  Doug.  61  ;  S.  C,  B.  P.  B. 
203 ;  Dampier,  MSS.  L.  I.  L.  An  assurance  company  having  paid  a  loss 
occasioned  by  riots,  may  recover  back  such  loss  in  an  action  against  the 
hundred,  on  the  above  act,  suing  in  the  name  and  with  the  consent  of 
the  insured.  Mason  v.  Sainsbury,  £.  22  Geo.  III.  B.  R.,  Marsh.  794. 
Recognized  in  Clarke  v.  The  Inhabitants  of  B  lit  king,  2  B.  &  C.  254, 
and  in  Yates  Y.Whytey4  Bingh.  N.  C.  272. 

*  Repealed  by  stat.  7  &  8  Geo.  IV.  c.  27.    The  present  law  on  the  subject  is  con- 
tained in  sUt.  7  &  8  Geo.  IV.  c.  31. 

VOL.  II.  2  a 
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pened  within  fifteen  days  after  the  end  of  one  half  year,  but  before 
the  premium  for  the  next  was  paid :  it  was  holden  (r),  that  the  m- 
surers  were  not  liable,  though  the  insured  tendered  the  premium 
before  the  end  of  the  fifteen  days,  but  after  the  loss.  By  a  policy 
under  seal,  referring  to  certain  printed  proposals,  a  fire-office  insured 
the  defendant's  premises  from  11th  of  November,  1802,  to  25th 
of  December,  1803,  for  a  certain  premium,  which  was  to  be  paid 
yearly  on  each  25ih  of  December,  and  the  insurance  was  to  con« 
tinue  so  long  as  the  insured  should  pay  the  premium  at  the  said 
times,  and  the  office  should. agree  to  accept  it.  By  the  printed 
proposals  it  was  stipulated,  that  the  insured  should  make  all  future 

Eajments  annually,  at  the  office,  within  fifteen  days  after  the  day 
mited  by  the  policy,  upon  forfeiture  of  Uie  benefit  thereof,  and 
that  no  insurance  was  to  take  place  till  the  premiums  were  paid ; 
and  by  a  subsequent  advertisement  (agreed  to  be  taken  as  part  of 
the  ^licy),  the  office  engaged  that  aU  persons  insured  there,  by 
policies  for  a  year  or  more,  had  been  and  should  be  considered  as 
insured  for  fifteen  days  beyond  the  time  of  the  expiration  of  their 
policies :  it  was  holden  («),  notwithstanding  this  latter  clause,  (the 
insured  having,  before  the  expiration  of  the  year,  had  notice  from  the 
office  to  pay  an  increased  premium  for  the  year  ensuing,  or  other- 
wise they  would  not  continue  the  insurance,  and  the  insured  having 
refused  to  pay  such  advanced  premium,)  that  the  office  was  not 
liable  for  a  loss  which  happened  within  fifteen  days  from  the  expi- 
ration of  the  year  for  which  the  insurance  was  made ;  though  tne 
insured,  after  the  loss,  and  before  the  fifteen  davs  expired,  tendered 
the  full  premium  which  had  been  demanded :  tor  the  efibct  of  the 
whole  contract,  &c.  taken  together,  was  only  to  give  the  insured  an 
option  to  continue  the  insurance  or  not,  during  fifteen  days  after 
the  expiration  of  the  year,  by  paying  the  premium  for  tibe  year 
ensuing,  notwithstanding  any  intervening  loss,  provided  the  office 
had  not,  before  the  end  of  the  year,  determined  the  option,  by 
giving  notice  that  they  would  not  renew  the  contract.  In  covenant 
against  the  defendants,  who  were  membera  of  the  Sun  Fire  Office,  a 
tender  was  pleaded  and  money  paid  into  court,  under  the  19  Geo. 
II.  c.  37,  s. /.  It  was  objected,  that  the  statute  did  not  extend  to 
insurances  against  loss  by  fire ;  but  the  court  overruled  the  objec- 
tion, on  the  ground  that  the  statute  was  not  necessarily  confined 
to  marine  insurances ;  that  it  ought  to  be  construed  as  extensively 
as  the  mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other  (t). 

Insurance  on  a  granary  with  a  kiln  for  drying  com  attached.  By 
the  3rd  condition  of  the  policy  it  was  stated,  that  the  trades  carried 
on  in  the  insured  premises  should  be  accurately  described,  and  if  a 

(r)   TarMon  t.   Staniforih,  5  T.  R.  («)  8aMn  t.  /«!«#»  6  East,  571. 

695.  Jadgment  affirmed  in  Exch.  Chr.,  1  \t)  Solomon  t.  Bewieke,  2  Tannt.  317. 

Bos.  &  Pul.  471. 
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kibi  or  any  process  of  fire  had  been  used  and  not  noticed  in  the 
policy,  the  policy  was  to  be  void ;  and  by  another  condition,  that  if 
the  risk  to  which  the  insured  premises  were  exposed  should  be  by 
any  means  increased,  notice  was  to*  be  riven  to  the  office,  and 
allowed  by  indorsement  on  the  policy.  A  cargo  of  bark  having 
sunk  near  the  premises  of  plaintiff,  who  was  the  msurer,  he  allowed 
the  bark  to  be  dried  at  his  kiln,  gratis;  and  in  consequence  of  the 
fire  at  the  kiln  during  this  process,  which  lasted  three  days,  the 
premises  were  burnt  down.  In  an  action  against  the  insurance 
office,  the  jory  having  found  that  drying  bark  was  a  more  dangerous 
trade  than  drying  com:  it  was  holden(2i),  first,  that  a  user  of 
the  com  kiln  for  a  different  purpose  from  that  intended  at  the  time 
of  making  the  policy,  was  not  a  misdescription  or  omission,  within 
the  meamng  of  the  third  condition ;  secondly,  that  a  single  user  of 
the  com  kfln  as  a  bark  kiln,  gratis,  was  not  such  an  alteration  or 
increase  of  risk  as  required  notice  to  be  given  to  the  office ;  thirdly, 
that  the  two  conditions  taken  together  did  not  amount  to  a  war- 
ranty, that  the  plaintiff  would  not  use  the  kiln  for  other  purposes 
than  drying  com ;  fourthly,  that  although  the  fire  was  occasioned  bv 
the  negligence  of  the  assured  himself,  ne,  not  being  guilty  of  fraud, 
might  recover.  ' 

The  profits  of  a  business  may  be  insured,  quA  profits  (jt),  but  not 
under  a  general  description,  as  ^'  interest  in  the  inn  and  offices.'* 

(«)  Shaw  V.  Robberds  and  otheri,  1  (x)  In  re  Wright  and  Pole,  1  A.  &  E. 

Ner.  &  P.  279 ;  6  A.  <(  E.  75.  621 ;  3  Ner.  &  M.  819. 
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CHAPTER  XXVI. 


LIBEL. 


I.  Of  the  Nature  of  a  Libel,  and  in  what  Ca^es  an  Action  may 
he  maintained  for  this  Injury^  p.  1038. 

II.  Of  the  Declaration  and  Pleadings,  p.  1043. 

III.  Of  the  Evidence,  p.  1046. 


I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  an  Action  may  be 

maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or  writing, 
or  by  signs,  pictures,  &c.,  tending  to  injure  the  reputation  of  another, 
and  thereby  exposing  such  person  to  public  hatred,  contempt,  or 
ridicule  (a)  (I).  And  an  action  on  the  case  is  maintainable  against 
any  person  who  falsely  and  maliciously  publishes  any  libel  against 
another.  Where  the  natural  tendency  and  import  of  the  language 
used  in  the  publication,  is  to  defame  and  injure  another,  it  is  a  libel, 
and  actionable ;  for  the  law  will  presume,  that  the  defendant,  by 
publishing  it,  intended  to  produce  that  injury  which  it  was  calcu- 
lated to  effect.  In  such  case,  the  judge  ought  to  direct  the  jury, 
that  it  is  a  libel,  and  not  leave  it  as  a  question  to  the  jury  to  say, 

(a)  Diffby  r.  Tkompttm,  4  B.  &  Ad.  821 ;  1  Ner.  &  M.  485. 


(1)  "  If  any  man  deliberately  or  maliciously  publishes  any  thing  in 
writing  concerning  another,  which  renders  him  ridiculous,  or  tencb  to 
hinder  mankind  from  associating  or  having  intercourse  with  him,  an  action 
lies  s^inst  such  publisher.''  Per  Wilmot,  C.  J.,  2  Wils.  403.  **  I  have 
no  doubt  that  the  writing  and  publishing  any  thing  which  renders  a  man 
ridiculous,  is  actionable.  Per  Bathurst,  J.,  &  C  See  also  the  same 
opinion  expressed  by  Gould,  J,,  S.  C. 
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whether  the  defendant  intended  (b)  to  injure  the  plaintiff;  for  every 
man  must  be  presumed  to  intend  the  natural  and  ordinary  con- 
sequences of  his  own  act.  As  there  is  a  difference  between  the 
malignity  and  injurious  consequences  of  slanderous  words  spoken  or 
written  (c),  the  one  being  sudden  and  fleeting,  the  other  permanent, 
deliberate,  and  disseminated  with  greater  ease ;  many  words,  which, 
if  spoken,  would  not  be  actionable,  are  actionable  if  published  in 
the  way  of  libel  (2).  -  Hence  the  word  swindler^  if  spoken  of  another, 
(unless  it  be  spoken  in  relation  to  his  trade  or  business,)  is  not 
actionable  {d)  ;  but  if  it  be  published  m  the  way  of  libel,  it  is  action* 
able  (e).  Hence,  also,  the  publication  of  a  letter  containing  some 
verses,  in  which  the  plaintiff  was  called  an  itchy  old  toaa,  was 
deemed  a  libel  (/).  So  the  publication  of  a  letter ^  in  which  the 
plaintiff  was  stated  to  be  one  of  the  most  infernal  villains  that  ever 
disgraced  human  nature,  has  been  holden  actionable,  without  proof 
of  special  damage  (g). 

A  fair  and  candid  comment  on  a  place  of  public  entertainment, 
in  a  newspaper,  is  not  a  libel  (A).  So  a  fair,  temperate,  and  reason- 
able criticism  on  the  buildings  of  an  architect  (i),  is  not  libellous, 
however  mistaken  in  point  of  taste  the  opinion  may  be,  or  however 
unfavourable  to  the  merits  of  the  architect.  In  like  manner,  a 
comment  upon  a  literaiy  production,  exposing  its  follies  and  errors, 
and  holding  up  the  author  to  ridicule,  will  not  be  deemed  a  libel, 
provided  such  comment  does  not  exceed  the  limits  of  fair  and  candid 


(i)  Bmre  r.  WiUtm,  9  B.  &,C.  643 ;  (e)  TAnrnm  t.  Stuart,  1  T.  R.  748. 

FUher  V.  Clement,  1(^.  &  C.  472.  (/)  Viltere  ▼.  MoneUy,  2  Wib.  403. 


(c)  AuMtin  V.  Culpepper^  2  Show.  314  ;  Qf)  Bell  v.  Stone,  I  Bob.  &  Pal.  331. 

Kiny  ▼.  LaJte,  Hardr.  470.    Per  Hale,  C.  (h)  Dibdin  t.  Swan,  1  Esp.  N.  P.  C. 

B.  28,  Kenyem,  C.  J. 

(lO  SaoOe  T.  JardJme,  2  H.  Bl.  531.  (i)  Sf^ane  t.  Kmght,  1 M.  &  Malk.  74. 


(2)  In  Bradley  v.  Methwyn,  B.  R.  M.  10  O.II ,  MSS.,  which  was  an 
action  on  the  case  for  a  libel,  Lord  Hardwiekey  C.  J.,  observed,  that ''  the 
present  case  is  not  for  words,  but  for  a  libel,  in  which  the  rule  is  different ; 
for  some  words  may  be  actionable,  or  prosecuted  by  way  of  indictment,  if 
reduced  into  writing,  which  would  not  be  so,  if  spoken  only.  For  the 
crime  in  a  libel  does  not  arise  merely  from  the  scandal,  but  from  the  ten- 
dency which  it  has  to  occasion  a  breach  of  the  peace,  by  making  the 
scandal  more  public  and  lasting,  and  spreading  it  abroad ;  which  was  so 
determined  in  this  court,  in  the  case  oi  King  v.  Griffin^  Hil.  7  Geo.  II.'' 
This  subj^t  was  much  discussed  in  Thorley  v.  E,  of  Kerry  j  on  error  in 
£zch.  Chr.,  4  Taunt.  355,  where  a  defaimatory  writing,  imputing  hypocrisy 
to  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  purposes, 
was  holden  to  be  actionable ;  Sir  James  Mansfield,  who  delivered  the  judg- 
ment, observing,  that  he  was  bound  by  the  later  authorities,  although  the 
distinction  between  speaking  and  writing  was  not  to  be  found  in  Rolle*s 
Abridgement,  or  the  earlier  editions  of  Corny n's  Digest :  The  action  was  a 
common  action  on  the  case,  and  not  an  action  for  scandalum  magnatun^* 
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criticism,  by  attacking  the  character  of  the  writer,  unoonnected 
with  his  publication :  and  a  comment  of  this  description  every  one 
has  a  right  to  publish,  although  the  author  may  sulfer  a  loss  from 
it.  Such  a  loss  the  law  does  not  consider  as  an  injury ;  it  is  a  loss 
which  the  party  ought  to  sustain,  inasmuch  as  it  is  the  loss  of  fame 
and  profits  to  which  he  was  not  fairly  entitled  (A).  But  if  a  person, 
under  the  pretence  of  criticising  a  literary  work,  defiunes  the 
private  character  of  the  author,  and  instead  of  writii:^in  the  spirit, 
and  for  the  purpose,  of  iair  and  candid  discussion,  travels  into  ool* 
lateral  matter,  and  introduces  facts  not  stated  in  the  work,  accom- 
panied with  injurious  comments  upon  them,  such  person  is  a  libeller, 
and  liable  to  an  action  (Q.  So  where  defendant  publiiAed  of  a 
painting,  publicly  exhibited,  that  it  was  a  mere  daub,  with  other 
strong  terms  of  censure ;  it  was  holden  (m),  that  it  was  a  question 
for  the  jury,  whether  it  was  a  fair  and  temperate  criticism,  or  only 
a  vehicle  of  personal  malignity  towards  the  plaintiff.  An  adver- 
tisement in  a  public  paper,  strongly  reflecting  upon  the  character 
of  an  individual  who  has  been  declared  bankrupt,  is  libellous  (n), 
although  published  with  the  avowed  intention  of  convening  a 
meeting  of  the  creditors  for  the  purpose  of  consulting  upon  the 
measures  proper  to  be  adopted  for  their  own  security,  if  the  legal 
object  might  have  been  attained  by  means  less  injurious. 

In  the  celebrated  case  of  StochdaU  v.  Hansard  (o),  it  was  holden, 
that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that 
the  defamatory  matter  is  part  of  a  document,  which  was,  by  order 
of  the  House  of  Commons,  laid  before  the  House,  and  thereupon 
became  part  of  the  proceedings  of  the  House,  and>which  was  after- 
wards, by  order  of  the  House,  printed  and  published  by  defendant ; 
aiid  that  the  House  of  Commons  heretofore  resolved,  declared,  and 
adjudged,  "  that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive  to  the 
public  interest,  is  an  essential  incident  to  the  constitutional  func- 
tions of  parliament,  more  especially  to  the  Commons  House  of  Par- 
liament as  the  representative  portion  of  it.'"  On  demurrer,  to  a 
plea  suggesting  such  a  defence,  a  court  of  law  is  competent  to  de- 
termine whether  or  not  the  House  of  Commons  has  such  privilege 
as  will  support  the  plea.     S.  C. 

The  consequences  resulting  from  the  foregoing  decision  belong 
rather  to  history  than  to  a  work  of  this  kind :  it  is  sufficient  to  state, 
that  (as  on  all  similar  occasions)  the  authority  of  the  law  prevailed, 
and  the  legislature  having  interposed,  it  was,  by  stat.  3  &  4i  Vict. 

{k)  Carr  v.  Hoodf  1  Campb.  355,  n.,  (m)  77<oi)y»Mm  v.  iSAocitWi,  M.  &  Malk. 

Ellenborought  C.  J. ;  APLeod  v.  Wakley^  1S7,  Besi^  C.  J.     See  Green  v.  Chapman^ 

3  C.  &  P.  311.  4  Bingh.  N.  C.  92. 

{I)  Nightingale  v.  Siockdale,  London  (n)  Browne  v.  Ooome,  2  Stark.  N.  P. 

Sittings  after  H.  T.  49  Geo.  III.»  Ellen^  C.  297. 

borough,  C.  J.  (o)  9  A.  &  E.  1. 
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c.  9,  enacted,  ^^  that  all  proceedings,  criminal  or  civil,  against  any 
person  for  the  publication  of  any  report,  paper,  votes,  or  proceedings, 
under  the  authority  of  either  House  of  JParliament,  shall  be  stayed, 
by  bringing  before  the  court  or  judge  a  certificate,  under  the  hand 
of  the  chancellor,  or  of  the  Speaker  of  the  House  of  Commons,  to 
the  efhct  that  such  publication  is  by  order  of  either  House  of  Par- 
liam^it,  together  with  an  affidavit  verifying  such  certificate." 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of  a  court  of 
justice,  is  not  a  libel  (jp)  (3),  but  a  highly  coloured  account  of  such 
>roceedings  mixed  up  with  insinuations  of  perjury  (9),  cannot  be 
ustified ;  nor  can  a  statement  of  the  circumstances,  given  as  from 
;he  mouth  of  counsel  (r),  instead  of  being  accompanied  or  cor- 
rected by  the  evidence.    Nor  is  it  lawful  to  publish  even  a  correct 
account  of  the  proceedings  of  a  court  of  justice,  or  of  a  preliminary 
inquiry  before  a  magistrate,  if  such  account  (s)  contain  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature.     A  false  or  scanda- 
lous matter  contained  in  a  petition  to  a  committee  of  Parliament  (O9 
or  in  articles  of  the  peace  exhibited  to  justices  of  the  peace,  or  in 


(p)  Curry  v.  Waiter,  1  Bob.  &  Pal.  /Hmcoii  ▼.7Avat7«t,  3B.  &C.  556. 

525  ;  bat  Me  1 M.  &  S.  279,  281.  (/)  1  Hawk.  B.  1,  c.  73,  s.  8 ;  Moul^ 

Stiln  ▼.  Noku,  7  East,  493.  ton  v.  Ckqfham,  B.  R.  E.  15  Car.  I.,  Sir 

Saunders  ▼.  Millt,  6  Bingh.  213.  W.  Jones,  431 ;  March.  20,  8,  C. 
(f)  R,  ▼.  Mary  Corlile,  3  B.  &  A.  167  ; 


n 


(3)  *'  It  must  not  be  taken  for  granted,  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented,  is, 
under  all  circumstances,  and  with  whatever  motive  published,  justifiable; 
but  that  doctrine  must  be  taken  with  grains  of  allowance.''  Per  Lord 
Ellenbwroughy  C.  J.,  and  Groie^  J.,  in  Stiles  v.  Nokes,7  East,  503.  "  It 
often  happens  that  circumstances  necessary  for  the  sake  of  public  justice 
to  be  disclosed  by  a  witness  in  a  judicial  mquiry,  are  very  distressing  to 
the  feelings  of  individuals,  on  whom  they  reflect ;  and  if  such  circum- 
stances were  afterwards  wantonly  published,  I  should  hesitate  to  say,  that 
such  unnecessary  publication  was  not  libellous,  merely  because  the  matter 
had  been  given  in  evidence  in  a  court  of  justice.'*  Per  Lord  EUenborough^ 
C.  J.,  S.  C.  ''  If  a  member  of  Parliament  publishes  in  the  newspapers 
his  speech,  as  delivered  in  Parliament,  and  it  contains  charees  of  a  slan- 
derous nature  against  an  individual,  an  information  will  he  for  a  libel ; 
though,  had  the  words  been  merely  deli^red  in  Parliament,  they  would 
be  dispunishable  in  the  courts  at  Westminster."  The  King  v.  Ld, 
Ahingdan,  1  £sp.  N.  P.  C.  226 ;  The  King  v.  Creevey,  1  M.  &  S.  273, 
S.  P.,  and  that  the  circumstance  of  the  speech  being  published  for  the 
purpose  of  correcting  a  misrepresentation,  will  not  render  the  author  less 
amenable  to  the  common  law  in  respect  of  the  publication.  ''  It  does 
not  follow,  that  because  a  counsel  is  privileged  as  to  what  he  delivers  in 
a  court  of  Justice,  a  publisher  may  circulate  his  expressions  in  a  printed 
paper."     Per  Park,  J.,  Roberts  v.  Brotvn,  10  Bingh.  525 ;  4  M.  &  Sc. 

407,  s,  a 
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any  other  proceeding  in  a  regular  court  of  justice,  will  not  make 
the  complamt  amount  to  a  libel.  So,  fairly  to  comment  on  a  peti- 
tion, which  has  been  presented  to  the  House  of  Commons,  is  not 
libellous  (tf).  Although  that  which  is  written  may  be  injurious  to 
the  character  of  another  (x),  yet,  if  done  honajide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  interested,  it 
is  not  libellous.  Hence,  where  an  advertisement  was  published  by 
the  defendant,  at  the  instigation  of  A.,  the  plaintiff's  wife,  for  the 
purpose  of  ascertaining  whether  the  plaintiff  had  another  wife  living 
when  he  married  A. ;  it  was  holden,  that  although  the  advertise- 
ment might  impute  bigamy  to  the  plaintiff,  yet  having  been  pub- 
lished under  such  authority,  and  with  such  a  view,  it  was  not 
libellous.  A  letter  written  confidentially  to  persons  who  employed 
A.,  as  their  solicitor  (y),  conveying  charges  injurious  to  his  profes- 
sional character  in  the  management  of  certain  concerns  which  they 
entrusted  to  hun,  and  in  which  B.,  the  writer  of  the  letter,  was 
likewise  interested,  was  holden  not  to  be  a  libel.  So  where  the 
defendant  had,  on  application  for  a  character,  stated  in  a  written 
answer,  that  the  plaintiff  had,  whilst  in  her  service,  conducted 
herself  disgracefully,  and  that  she  had  since  been  a  prostitute; 
and  a  similar  statement  had  been  made  by  the  defendant  to  persons 
who  had  recommended  the  plaintiff  to  her :  it  was  holden  (2:),  that 
they  were  privileged  communications,  and  that  the  plaintiff  was 
properly  nonsuited  for  want  of  proof  of  malice.  But  where  the 
master  wrote  a  first  letter,  without  a  previous  application,  and  then 
a  second  in  answer  to  inquiries  made  of  him  as  to  plaintiff's  cha- 
racter. Lord  Tenterdetiy  C.  J.,  left  it  to  the  jury  to  say,  whether 
the  communication  contained  in  that  letter  was  made  by  the  master 
bond  fidcy  acting  under  a  belief  that  he  was  discharging  a  duty 
which  he  owed  to  the  party  who  was  about  to  take  the  plaintiff 
into  his  service,  or  whether  it  was  made  maliciously,  with  an  in- 
tention of  doing  an  injury  to  the  plaintiff;  and  the  iury  having 
found  that  the  communication  was  maliciously  made,  tne  court  (a) 
]refused  to  disturb  the  verdict. 

There  is  a  difference  between  publications  relating  to  public  and 
private  individuals.  Ev^ry  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the  realm,  if 
he  do  not  make  his  conunentary  a  cloak  for  mauce  or  slander  (i). 

A  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to 
the  secretary  at  war  (c),  bon&  fde^  and  with  a  view  of  obtaining, 
through  his  interference,  the  payment  of  a  debt  due ;  and  contain- 

(ti)  Diamey.  Anderwn^  Ry.  &  M.  297.  {x\  Child  v.  Affleck^  9  B.  &  C.  403. 

See  also  3  Bingh.  88.  (a)  Pattimm  y.  Jonea^  8  B.  &  C.  578. 

{x)  DeUmy  ▼.  Jonev,  4  Esp.  N.  P.  C.  {b)  Per  Parka,  B.,  Ptanmter  t.  Om^i- 

191.  Itoid,  6  M.  &  W.  108. 

{y)  M^Dougall  ▼.  Claridge,  1  Campb.  (c)  Fairman  ▼.  /vet,  5  B.  &  A.  642. 
267,  Lord  Bilenborouyk,  C.  J. 
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ing  a  stAtement  of  facts  which,  though  derogatory  to  the  officer's 
character,  the  creditor  believed  to  be  true,  is  not  a  malicious  libel 
for  which  an  action  is  maintainable.  A  defamatory  writing  (d), 
expressing  only  one  or  two  letters  of  a  name,  in  such  a  manner, 
that,  from  what  goes  before  and  follows  after^  it  must  necessarily 
be  understood  to  signify  such  a  particular  person,  in  the  plain, 
obvious,  and  natural  construction  of  the  whole,  and  would  be  non- 
sense if  strained  to  any  other  meaning,  is  as  properly  a  libel,  as  if 
it  had  expressed  the  whole  name  at  large ;  for  it  brings  the  utmost 
contempt  upon  the  law,  to  suffer  its  justice  to  be  eluded  by  such 
trifling  evamons.  A  justice  of  the  peace  has  authority  (e)  to  issue 
his  warrant  for  the  arrest  of  a  party  charged  with  having  published 
a  libel ;  and  upon  the  neglect,  of  the  party  so  arrested  to  nnd  sure- 
ties, may  commit  him  to  prison,  there  to  remain  until  he  be  deli- 
vered by  due  course  of  law.  Persons  in  partnership,  as  bankers, 
may,  without  showing  (f)  the  proportion  of  their  respective  shares, 
join  in  an  action  for  a  hbel  against  them  in  respect  of  their  business. 
An  alien  friend  (^),  though  resident  abroad,  is  entitled  to  sue  in  the 
courts  at  Westminster,  for  a  libel  published  in  England. 


IL  Of  the  Declaration  and  Pleadings. 

Venue. — This  is  a  transitory  action,  and  consequently  the  venue 
may  be  laid  in  any  county.  It  may  be  stated,  as  a  general,  rule, 
that  the  venue  cannot  be  changed  in  this  action ;  to  this  rule, 
however,  there  are  the  two  following  exceptions.  1st,  Where  the 
writing  and  publication  are  confined  to  the  same  county  (A).  In 
this  case  the  venue  may  be  changed  into  such  county  (t).  2d,  If 
the  libel  be  sent  out  of  England  in  a  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written  (k). 

According  to  the  usual  form  of  the  declaration  in  this  action, 
after  the  prefatory  averments  which  the  circumstances  of  the  case 
may  render  necessary  as  inducement  to  the  action,  the  plaintiff 

(d)  Hurt's  cue,  Trin.  12  Ann.,  Hawk.      90. 

Book  1,  c.  73,  8.  5.  (k)  Pinkney  v.  C&UinM,  1  T.  R.  571. 

(e)  Buit  V.  OmmU,  1  Brod.  &  Bingh.  (t)  Freeman  ▼.  Nwrit,  3  T.  R.  306 ; 
548.                                                                 Earl  ^f  Ksrry  ▼.  TAorley,  B.  R.  M.  49 

(/)  Fbrster  and  two  othert  ▼.  Lawion,      Geo.  III.,  MS.,  S.  P. 
3  Bingh.  452.  (A)  Metea(fY.  Markkam,  3  T.  R.  652. 

(^)  PUom  ▼.  Ixanon,  6  Bingh.  N.  C. 
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states,  *^  that  the  defendant  falsely  and  maliciously  wrote  BXid  pub- 
lished (4t)  of  and  concerning  (5)  the  plaintiff  a  false,  &c.  libel,  which 
libel  is  according  to  the  tenor  and  effect  following :"  the  libel  is 
then  set  forth  in  h€BC  verba^  accompanied,  however,  with  the  neces- 
sary innuendos,  in  order  to  illustrate  and  explain  the  tendency  and 
bearing  of  the  libel,  and  to  give  it  its  force  and  i^)plication ;  and  in 
this  pail;  of  the  declaration  care  must  be  taken,  that  the  libel  be  so 
set  forth  as  to  agree  with  that  produced  in  evidence.  Where  the 
libellous  meaning  is  apparent  on  the  face  of  the  libel,  innuendoes  are 
unnecessary ;  but  though  they  be  unnecessarily  intooduced,  and  be 
unsupported  by  prefatory  averments,  they  do  not  vitiate  the  deda- 
ration  (/).  The  words  of  the  libel  ought  to  be  stated  on  the  record, 
in  order  that  the  defendant  may,  if  he  thinks  fit,  dMnur,  and  brin^ 
before  the  court  the  question  whether  they  amount  to  a  libeL 
Hence  it  is  not  sufficient  to  declare  that  the  defendant  published  a 
libel  concerning  the  plaintiff  in  his  trade,  purporting  that  his  beer 
was  of  bad  quality,  and  sold  by  deficient  measure ;  the  libel  itself 
ought  to  be  set  out.  And  such  declaration  is  bad  on  general 
demurrer  (m).  Neither  is  it  sufficient  to  state  that  the  libel  con- 
tains in  substance  (n)  the  matters  following.  If  the  libel  be  written 
in  a  foreign  language,  the  original  should  first  be  set  forth  in  the 
declaration,  and  then  the  tran^tion  (o).  The  declaration  concludes 
with  the  damage,  either  general,  which  the  law  supposes  to  have 
been  sustained,  or  special,  which  the  party  has  actually  sustained, 
in  consequence  of  the  publication  of  the  libel. 


Of  the  Pleadings, 

Money  cannot  be  paid  into  court  in  an  action  for  libel.     See  stat. 
3  &  4  Will.  IV.  c.  42,  s.  21.     The  defendant  may  plead  the  gene- 

(/)  2  Staikie  on  Libel,  AppendiXi  cites  (»)  Wrighi  y,  Gementg.     In  airest  of 

ArehbUAop  qf  TViam  v.  Robetoiif  5  Bingh.  judgment,  3  B.  &  A.  503. 

17.  (o)  Zenobio  ▼.  AxteU,  6  T.  R.  162. 

(m)  Wood  ▼.  Brown,  6  Taunt.  169. 


(4)  Although  the  publication  of  the  libel  must  be  stated  in  the  declara- 
tion, yet  it  will  be  sufficient  to  state  such  matter  as  amounts  to  a  publica- 
tion, without  using  the  formal  word  published,  Baldwin  v.  Elphinston^ 
2  B).  R.  1037.  See  a  comment  on  this  case  in  Watts  v.  Fraser^  7  A. 
&  E.  233. 

(5)  Judgment  was  arrested  after  verdict,  because  it  was  not  laid  that 
the  libel  was  "  of  or  concerning  plaintiff,*'  in  Lowfield  v.  Bancroft  and 
another^  Str.  934,  and  in  R,  v.  Marsden,  4  M.  &  S.  164.  See  also 
Clement  v.  Fisher,  7  B.  &  C.  459. 
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ral  issue,  not  guilty,  which  under  the  new  rule  H.  T.  4  Will.  IV. 
operates  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement,  and  no  other  defence  than  such 
denial  is  admissible  under  that  plea :  all  other  pleas  in  denial  must 
take  issue  on  some  particular  matter  of  fact  alleged  in  the  declara- 
tion. If  the  supposed  libel  atnounts  only  to  what  is  termed  a  pri- 
vileged commumcation,  this  is  a  defence  which  may  be  set  up  under 
the  plea  of  not  guilty  (p)y  notwithstanding  the  foregoing  rule.  The 
proper  meaning  of  a  privileged  communication  is  this, — ^that  the 
occasion  on  which  the  communication  was  made,  rebuts  the  infe- 
rence primd  facie  arising  from  a  statement  prejudicial  to  the  cha- 
racter of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there  was 
malice  in  fact;  that  the  defendant  was  actuated  by  motives  of 
personal  spite  or  ill  will,  independent  of  the  occasion  on  which  the 
communication  was  made  (q). 

If  the  matter  of  the  libel  be  true,  the  defendant  may  plead  it  in 
jostification ;  but  in  such  justification,  if  there  be  any  thing  specific 
m  the  subject,  issuable  facts  ought  to  be  stated,  and  not  general 
charges  of  misconduct ;  for  where  a  libel  charged  an  attorney  with 
gross  ne^igence,  falsehood,  prevarication,  and  excessive  bills  of 
costs  in  the  business  which  he  had  conducted  for  the  defendant ;  it 
was  holden  (r),  that  a  plea  in  justification  repeating  the  same  general 
charges,  without  specifying  the  particular  acts  of  misconduct,  was 
bad,  upon  demurrer ;  and  that  it  was  incumbent  on  the  defendant, 
who  must  be  taken  to  know  the  particular  acts  of  misconduct,  to 
disclose  them.  And  if  the  plea  professes  to  justify  the  whole  Kbel, 
but  in  effect  iustifies  a  part  only,  it  wiU  be  bad :  as  where  the  libel 
charged  the  defendant  with  having  stolen  cloth  and  velvet,  and  the 
plea  justified  the  accusation  onlv  as  to  taking  the  velvet,  it  was 
holden  («)  ill ;  so  where  the  libel  charged  that  plaintiff,  a  proctor, 
had  been  suspended  three  times,  twice  by  Sir  J  ohn  Nicholl,  and 
once  by  Lora  Stowell,  whereby  his  neignbours  had  been  led  to 
think  he  was  euilty  of  extortion ;  and  the  plea,  professing  to 
answer  the  whole,  justified  only  one  of  the  suspensions,  viz.  one  by 
Sir  John  Nicholl,  and  omitted  the  other  two  specific  charges,  it  was 
holden  (t)  bad.  It  is  sufficient,  however,  if  the  charge  on  the 
plaintiff's  conduct  in  the  libel  is  substantially  met  and  answered  in 
the  justification  (u).  It  is  unnecessary  to  repeat  every  word  which 
might  have  been  the  subject  of  the  original  comment.  So  much 
must  be  iustified  as  meets  the  sting  of  the  charge ;  but  if  anv  thing 
be  contamed  in  a  charge,  which  does  not  add  to  the  sting  of  it  (:r), 

(jf)  LillU  y.  Prie9,  1  Nev.  &  P.  16 ;  5  1  Taunt  543. 
A.  &  £.  645.  («)  Johm  v.  Giitingi,  Cro.  Eliz.  239. 

{q)  Per  Parhe^  B.,  Wright  ▼.  Wood-  (t)  CUvrkmm  y.  Lawwn,  6  Bingh.  266. 

g^ie,  2  Cr.  M.  &  R.  577  ;  1  Tyr.  &  Gr.  («)  Bdwardi  ▼.  Be//,  1  Bingh.  403. 

12,  8.  C.  (*)  n, 

(r)  Hoimetf  Gent,  one,  ^c»  v.  Caicsbyt 
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that  need  not  be  justified.  It  is  not  any  bar  to  the  action,  that 
the  plaintiff  has  been  in  the  habit  of  libelling  the  defendant  (y) ; 
although  it  may  operate  in  mitigation  of  the  damages.  It  is  not 
sufficient  to  plead  that  the  defendant  received  the  libellous  state- 
ment from  another,  and  that,  upon  publication,  he  disclosed  the 
author's  name  (z).  Where  the  libel  tended  to  make  a  man  ridicu- 
lous, it  was  holden  to  be  no  defence  (a),  that  he  himself  told  the 
same  story  to  a  party  of  friends. 

Where  the  defendant  pleaded  a  justification  only,  without  the 
general  issue,  he  was  formerly  (b)  entitled  to  begin.  But,  acoord- 
me  to  Tindalf  G.  J.,  in  Carter  y  Jones^  Sittings  after  Trin.  T.  3 
will.  lY .,  1  Moody  &  Rob.  281,  ^^ a  resolution  has  recently  been 
come  to  by  all  the  judges,  that  in  cases  of  slander,  libel,  and  other 
actions,  where  the  plamtiff  seeks  to  recover  actual  damages,  of  an 
unascertained  amount,  he  is  entitled  to  begin,  although  the  affirma- 
tive of  the  issue  may,  in  point  of  form,  be  witli  the  defendant." 

It  seems,  that  where  the  allegations  in  a  libel  are  divisible,  one 
part  may  be  justified  separately  from  the  rest,  if  a  proper  justifica- 
tion can  be  made  out  (c).  But  where  the  declaration  stated,  that 
the  defendant  published  a  libel  with  intent  to  cause  it  to  be 
believed,  that  the  plaintiff  had  been  guilty  of  feloniously  stealing  a 
horse ;  and  the  justification  only  stated,  that  the  plaintiff  was  on 
certain  grounds  suspected  of  stealing  it ;  it  was  holden  (c2),  on 
demurrer,  to  be  insufficient. 

To  this  action  the  defendant  may  plead  the  statute  of  limita- 
tions (6),  that  is,  ^'  that  the  cause  of  action  did  not  accrue  at  any 
time  within  six  years  next  before  the  commencement  of  the  plain- 
tiff's action/' 


III.  Of  the  Evidence. 

The  libel  must  be  produced,  and  before  -it  is  read,  it  must  be 
proved  that  it  was  published  by  the  defendant.  The  mode  of  pub- 
lication may  be  proved,  in  order  to  enhance  the  damages.  The 
mere  parting  with  a  libel,  with  such  an  intent,  whereby  a  defendant 
loses  all  power  of  future  control  over  it,  is  an  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing^  without  an  actual  com- 

(y)  Finnerty  v.  Tipper,  2  Campb.  76.  T.  2  WiU.  IV.,  TtnierdeUt  C.  J.,  MSS., 

(r)  De  CreijfignyY,  WelUiUy,  5  Bingh.  S.  P. 

392.  (c)  See  opinion  of  Tenierdm,  C.  J.,  io 

(a)  Cook  ▼.  Ward,  6  Bingh.  409.  following  case. 

{b)  Cooper  v.  Wakley,  Moody  &  M.  (<f)  Mouniney  t.  WaHoni,  2  B.  &  Ad. 

248,  Ttnierden,  C.  J.;  Searth  t.  Gar-  673. 

diner,  R.  R.,  Middleaex  Sitting*  after  M.  (e)  21  Jae.  I.  e.  16. 
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inunication  of  the  contents  of  the  paper  (/).  If  it  be  proved,  that 
the  libel  was  bought  in  the  shop  of  a  bookseller  (a),  of  a  person 
actios  in  the  shop  as  the  servant  of  the  bookseller,  this  will  be 
prima  facie  evidence  of  a  publication  by  the  bookseller^  inasmuch 
as  he  has  the  profits  of  the  shop,  and  is  therefore  answerable  for 
the  consequences.  Where  a  publication  is  defanuitory,  the  law 
infers  malice  (A),  unless  any  thing  can  be  drawn  from  the  circum- 
stances attending  the  pubUcation  to  rebut  that  inference.  If  the 
libel  be  in  a  foreign  language,  in  which  case,  as  it  has  already  been 
observed,  the  libel  must  be  set  forth  in  the  declaration,  both  in  the 
original  language  and  in  the  English  translation^  further  proof  will 
be  necessary  (6). 

Where  a  libellous  paragraph,  as  proved,  contained  two  references^ 
by  which  it  appeared  to  be  in  fact  the  language  of  a  thu-d  person 
speaking  of  tne  plaintiff's  conduct,  and  the  declaration  in  setting  it 
out  had  omittea  those  references ;  it  was  holden  (i),  that  these 
omissions  altered  the  sense  of  the  remainder,  and  the  variance  was 
fatal.  In  an  action  for  a  libel  (A),  after  the  libel,  on  which  the 
action  was  brought,  had  been  read,  the  plaintifTs  counsel  offered  in 
evidence  other  ubels  written  by  the  defendant.  This  having  been 
objected  to,  on  the  ground  that  the  plaintiff  could  not  give  in  evi- 
dence any  thing  which  would  of  itself  constitute  a  ground  for  a 
distinct  action ;  Lord  Kenvon,  C.  J.,  said,  he  thought  that  the 
evidence  was  admissible,  and  compared  it  to  actions  for  slander,  in 
which,  evidence  of  other  words,  besides  those  stated  in  the  declara- 
tion, was  usually  received  [to  show  the  malice  of  the  defendant]  (7). 

Burdett,  4  B.  &  A.  135.  (0  Cartwrighi  t.  Wright,  5  B.  &  A. 


if)  J«.T. 

{ji)  R.  ▼.  Almon,  5  Barr.  2686.  615. 

W 


FerLeBlanc,  J.,  in  J2.  ▼.  Creevey,  {k)  Lee  ▼.  Hueon,  Peake's  N.  P.  C. 

1  M.  &  S.  273.  166. 


(6)  In  the  case  of  R,  v.  Peltier,  which  was  an  infonnation  against 
defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evidence  on  the  part  of 
the  prosecution  was  as  follows : — A  witness  proved,  that  he  had  purchased 
several  copies  of  the  book,  containing  the  libel  in  question,  of  a  certain 
bookseller,  which  copies  he  had  marked  at  the  time.  2.  The  bookseller 
proved  that  defendant  was  the  publisher  of  the  book,  and  employed  him 
to  dispose  of  the  copies  on  his  account,  and  that  he  had  accounted  for 
them.  3.  An  interpreter  was  then  called,  who  swore  that  he  under- 
stood the  French  language,  and  that  the  translation  was  correct.  The 
interpreter  then  read  the  whole  of  that  which  was  charged  to  be  a  libel 
in  the  original,  and  then  the  translation  was  read  by  the  clerk  at  Nisi 
Prius, 

(7)  Charlter  v.  Barret,  Peake's  N.  P.  C.  22.  So  in  Rustel  v.  Mac- 
quieter,  Middlesex  Sittings  after  H.  T.  1807,  1  Campb.  49,  n.,  the 
plaintiff,  having  proved  the  words  laid  in  the  declaration,  offered  evidence 
of  other  actionable  words  spoken  by  the  defendant  afterwards ;  this  being 
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In  an  action  on  the  case  for  publishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  '^  W  eeklv  Political  Register'"  (/),  a 
witness  was  called,  who  proved  that  he  had  purchased  one  of  the 

Eapers  containing  the  libel  in  question  before  the  action  was  brought; 
e  was  then  proceeding  to  prove  that  he  had  purchased  another  copy 
of  the  same  pi^r  c^ter  the  action  was  brought.  This  was  objected 
tOy  on  the  part  of  tne  defendant,  on  the  ground  that  the  publication 
of  the  last-mentioned  copy  might  become  the  subject  of  a  future 
action,  and,  therefore,  that  it  ought  not  to  be  given  in  evidence  to 
increase  the  damages  in  this  action.  But  Lord  EUenborough^  C.  J., 
was  of  opinion,  that  although  it  was  not  admissible  for  the  purpose 
of  aggravating  the  damwes^  yet  it  was  evidence  to  show  iiiat  the 
paper  was  circulated  deliberately.  But  in  Finnerty  v.  Tipper  (nt), 
Sir  J.  Mansfield  ruled,  that  the  plaintiff  could  not  give  in  evidence 
other  subsequent  libels  published  concerning  him  by  the  defendant, 
unless  they  directly  referred  to  the  libel  set  forth  in  the  declaration. 
And  in  Stuart  v«  Lovelly  2  Stark.  93,  Lord  Ellenhorough,  C.  J., 
held,  that  the  plaintiff  could  not  give  in  evidence  subsequent  publica- 
tions by  the  defendant,  where  the  intention  of  the  publication  in 
question  was  not  equivocal. 

Under  the  plea  of  not  guilty,  the  plaintiff  cannot  adduce  evidence 
to  show  that  the  allegations  in  the  libel  are  false  (n).  But  in  an 
action  for  a  libel  purporting  to  be  a  report  of  a  coroner's  inquest, 
evidence  of  the  correctness  of  the  report  is  admissible  under  the 


(J)  Plunkett  y.  Cobbeii,  before  Lord  ley  ▼.  Johnson^  Ry.  &  M.  422.    See  also 

BUenborouffh,  Middlesex  Sittings,   26th  May  ▼.  Brottn,  3  B.  &  C.  113  ;  and  7'ar/»- 

May,  1804,  MSS.  ley  y.  Blabey,  2  Bingh.  N.  C.  437. 

(m)  2  Campb.  72,  confirmed  in  Wak-  (n)  Stuart  ▼.  Lwell,  2  Stark.  93. 


objected  to  on  the  ground  that  these  latter  words  mieht  become  the  sub- 
ject of  a  future  action,  Lord  ElUnhorough  overruled  the  objection,  ob- 
serving, that  evidence  might  be  given  of  any  words  as  well  as  any  act  of 
the  defendants  to  show  quo  animo  he  spoke  the  words  which  were  the 
subject  of  the  action.  Still,  however,  it  would  be  the  dutv  of  the  judge 
to  tell  the  jury,  that  they  must  give  damages  for  those  words  only,  which 
were  the  subject  of  the  action.  So  per  Sir  /.  Mansfield^  in  Finnerty  v. 
Tipper,  2  Campb.  76.  *'  In  actions  for  words,  it  has  been  allowed  to 
give  evidence  of  words  subsequently  spoken,  for  the  purpose  of  showing 
that  the  original  words  were  spoken  maliciously  and  to  injure:**  but 
see  Mead  v.  Daubigny,  Peake^s  N.  P.  C.  125,  where,  in  an  action  for 
slander.  Lord  Kenyony  C.  J.,  confined  this  doctrine  to.  words  not  action- 
able in  themselves ;  admitting,  however,  that  such  words  might  be  given 
in  evidence,  although  it  appeared  they  were  not  spoken  to  the  same  person, 
to  whom  the  slander  was  alleged  in  the  declaration  to  have  been  spoken. 
N.  This  distinction  was  exploded  by  Lord  Ellenhorough,  in  the  preceding 
case  of  Rustel  v.  Macquister,  who  observed,  that  it  was  not  founded 
upon  any  principle. 
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general  isfiue  in  mitigation  of  damages  (o) ;  but  evidence  of  the 
truth  or  falsehood  of  the  facts  stated  at  the  inquest  is  not  admissible 
on  either  side. 

Where  a  libel  contains  matters  imputing  to  another  a  crime  ca- 
pable of  being  tried,  evidence  cannot  be  received  at  the  trial  of  the 
truth  of  those  imputations.  Where,  therefore,  the  libel  contained 
imputations  that  certain  persons  at  M.  had  been  guilty  of  murder ; 
the  court  held  (p)j  that  the  judge,  at  the  trial,  properly  refused 
evidence  of  the  truth  of  the  transactions  stated  in  the  libel  to  have 
taken  place  at  M. 

General  evidence,  that  the  plaintiff  has  been  in  the  habit  of  libel- 
ling the  defendant  (q)^  is  inadmissible.  The  defendant  cannot  be 
allowed  (r)  to  do  more  than  prove  the  publication,  by  the  plainti£^ 
of  libels  v^hich  are  connected  with  the  Obel  which  is  the  subject  of 
the  action;  and  clearly  applicable  to  the  defendant's  (s)  libel.  Where 
the  object  of  the  evidence  is  to  show  that  the  defendant  was  pro- 
voked bv  libels  published  against  him,  it  is  essential  that  some  proof 
should  be  given  of  the  libels  having  come  to  the  defendant's  Imow- 
ledge  (0- 

It  is  not  competent  to  a  defendant  charged  with  having  published 
a  libely  to  prove  that  a  paper  similar  to  that  for  the  publication  of 
which  he  is  prosecuted,  was  published  on  a  former  occasion  by 
other  persons,  who  have  never  been  prosecuted  for  it  (u).  Proof 
that  the  libel  was  contained  in  a  letter  (:r)  directed  to  tne  plaintiil^ 
and  delivered  into  the  plaintiff's  hands,  is  not  sufficient  proof  of  pub- 
lication to  maintain  an  action  (8).  The  writing  and  publication  (y) 
must  be  proved.    Proof  that  the  defendant  accounted  (z)  for  the 


(•)  Boii  V.  Chtgmon,  1  M.  &  Malk. 
46,  Tenierden,  C.  J. 

(/»)  R.  Y.  Burdeit,  4  B.  &  A.  145. 

(?)  Wakley  v.  Joknton,  Ry.  &  Moo. 
422,  Begi,  C.  J. 

(r)  2  Stark,  on  libd,  p.  100,  cites 
May  ▼.  BrowHf  3  B.  &  C.  113. 

(«)  Tdrpiey  ▼.  Blabeyt  2  Bingh.  N.  C. 
437.  See  WaiUY.  Frofer,  1  M.  &  Rob. 
449. 


(/)  By  the  court,  Wattt  v.  Fnuer,  T 
A*  Ob  £•  232. 

(ti)  R.  Y.  Holt,  5  T.  R.  436. 

{x)  PAillip*  ▼.  JaiueH,  2  Esp.  N.  P.  C. 
625,  per  Kenyan,  C.  J.,  S.  P.,  admitted 
by  CAmnbre,  J.,  in  JR.  v.  Hombrook, 
Devon  Svmm.  Aas.  1812,  MS. 

(y)  1  Moore,  (C.  P.)  477. 

(z)  Cook  ▼.  Ward,  6  Bingh.  409. 


(8)  The  same  point  was  admitted  in  Hicks* s  case,  in  the  Star  Chamber, 
Hob.  215.  Bat  an  indictment  or  iDformation  may  be  sustained  in  this 
case,  because  such  letter,  being  a  provocation  to  a  challenge  and  breach  of 
peace,  is  considered  as  a  misdemeanour.  Per  Chatnhre,  J.,  in  /?.  v.  Horn- 
brook,  Devon  Summer  Assizes,  1812,  who  there  said,  "  It  is  uot  necessary 
to  constitute  a  pablication  in  a  criminal  prosecution,  to  show  that  it  has 
been  published  to  the  world.  It  is  sufficient  if  it  is  sent  to  the  party 
libelled,  its  criminality  depending  upon  its  tendency  to  provoke  the  party 
libelled  to  a  breach  of  the  peace." 
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stamp  duties  of  the  newspaper  in  which  the  libel  was  contained,  has 
been  holden  to  be  proof  of  publication.  But  see  new  statute,  infra. 
In  an  action  for  a  libel,  contained  in  a  letter  written  by  the 
defendants  daughter,  who  usually  wrote  his  letters  of  business,  but 
there  not  being  any  evidence  given  to  show  that  she  was  autho- 
rized or  instructed  by  him  to  write  the  letter  in  question,  or  that  he 
had  recognized  it ;  it  was  holden  (a),  that  there  was  not  any  evidence 
to  ffo  to  a  jury  against  the  defendant,  inasmuch  as  it  was  not  an  act 
within  the  scope  of  the  daughter'^s  authority.  There  having  been  in 
a  libellous  letter  a  reference  to  a  newspaper  (&),  as  the  authority 
upon  which  the  libel  was  founded ;  it  was  holden,  that  the  newspaper 
referred  to  might  be  arven  in  evidence  on  the  general  issue,  in  miti- 
gation of  damages.  Defendant  may  have  the  whole  of  the  publica- 
tion read  from  which  the  passages  charged  are  extracts  (c) ;  so  the 
defendant  has  a  right  to  have  read,  as  part  of  the  plaintiff's  case  (d), 
another  part  of  the  same  newspaper  referred  to  in  the  libel  com- 
plained of.  Plaintiff  declared  as  proprietor  and  editor  of  a  news- 
paper (e) ;  it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servant  was  editor ;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  publishers,  and  proprietors 
of  newspapers,  either  civilly  or  criminally  (9),  for  any  libel  contained 
in  such  paper,  are  much  facilitated  by  stat.  6  &  7  Will.  IV.  c.  76, 
by  which  it  is  enacted  (/),  that  no  person  shall  print  or  publish  any 
newspaper  before  there  shall  be  delivered  at  the  Stamp  Office,  or  to 
proper  officers,  a  declaration  in  writing,  containing,  1.  The  correct 
title  of  the  newspaper.  2.  A  true  description  of  the  houses  or 
buildings  wherein  such  newspaper  is  intended  to  be  printed  and  pub- 
lished. 3.  The  true  name,  addition,  and  place  of  abode  of  the  printer 
and  publisher,  and  of  every  person  resident  out  of  the  United  King- 
dom who  shall  be  proprietor  thereof ;  and  also,  of  every  proprietor 
resident  in  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of 
printer  and  publisher ;  if  they  do,  then  of  such  two  proprietors,  the 
amount  of  whose  respective  proportional  shares  in  the  property  shall 
not  be  less  than  the  proportional  share  of  any  other  proprietor  resi- 
dent in  the  United  Kingdom,  exclusive  of  printer  and  publisher, 
specifying  the  amount  of  their  shares.  This  declaration  is  to  be 
signea  by  printer,  publisher,  and  the  named  proprietors  resident  in 

(a)  Harding  t.  Greening,  1  Moore,  (C.  Rob.  45 »  Denman,  C.  J.,  on  reference  to 
P.)  477  ;  8  Taunt.  42,  8.  C.  R.  v.  Lambert  and  Perry,  2  Campb.  398. 

(b)  MuUett  ▼.  HuUfm,  4  Esp.  N.  P.  C.  («)  Heriot  ▼.  Stuart,  1  Esp.  N.  P.  C. 
248,  Ellenbwaugh,  C.  J.  437. 

(c)  Cooke  T.  Hughee,  Rj.  &  Moo.  112.  (/)  Sect.  6. 

(d)  Thornton  v,  Stephen,  2  Moody  & 

(9)  The  proprietor  of  a  newspaper  is  answerable  criminally,  as  well  as 
civilly,  for  the  acts  of  his  servants,  in  the  publication  of  a  libel,  although 
it  can  be  shown,  that  such  publication  was  without  the  privity  of  the  pro- 
prietor.    R.  V.  Walter,  3  Esp.  N.  P.  C.  21. 
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ihe  United  Kingdom.  The  act  then  directs  when  fresh  declarations 
shall  be  made,  and  before  whom  the  declarations  are  to  be  made,  and 
imposes  a  penalty  if  the  declaration  be  false  or  defective.  By  sect. 
8,  such  declarations  are  to  be  filed,  and  certified  copies  thereof  shall 
be  admitted  in  all  proceedings  civil  and  criminal  (jf),  and  upon  every 
occasion,  touching  any  newspaper  mentioned  in  such  declaration,  or 
touching  any  publication,  matter,  or  thing  contained  in  such  news- 
paper, as  conclusive  evidence  of  the  truth  of  all  such  matters  set  forth 
m  such  declaration^  as  are  required  by  the  act  to  be  therein  set 
forth,  &c. ;  and  after  production  of  the  declaration,  and  of  a  news- 
paper corresponding  in  every  respect  with  the  description  of  it  in 
the  declaration^  it  will  not  be  necessary  to  prove  the  purchase  of  the 
newspaper. 

In  an  action  against  the  publisher  of  a  newspaper,  one  of  the  pro- 
prietors not  sued  is  a  competent  witness  for  the  defendant,  as  he  is 
not  liable  to  contribution  (h)  :  this  being  an  action  of  tort. 

It  was  observed  in  the  preceding  section,  that  where  the  defendant 
contends  that  the  libel  is  true,  he  must  justify  on  record;  but  in  one 
case  (t),  where  the  facts  to  be  proved  on  the  part  of  the  defendant 
did  not  constitute  a  complete  justification ;  as  where  they  showed  a 
ground  of  suspicion  not  amounting  to  actual  proof  of  the  plaintiff's 
guilt;  it  was  holden  by  Et/re^  C.  J.,  that  such  facts  might  be  given 
m  evidence,  on  the  genend  issue,  in  mitigation  of  damages.  This 
doctrine,  however,  to  the  extent  here  laid  down,  seems  question- 
able (10).     Where  the  justification  avers  the  truth  of  the  facts, 


(A) 


Sm  R.  t.  Woolmer,  4  P.  &  D.  137.  (Q  KnoM  y.  FuUer,  Peake's  Et.  287, 

Moicaii  Y,  LawwHt  7  C.  &  P.  35,      ed.  2 ;  Peake*8  Add.  Cases,  139,  8.  C 


(10)  In  Sir  John  Earner  v.  Merle,  before  Lord  Ellenborough,  which 
was  an  action  for  words  of  insolvency,  the  defendant  was  permitted  to 
prove  that  at  the  time  there  were  rutnaurs  in  circulation  that  the  plain- 
tiflTs  acceptances  were  dishonoured.  And  in  a  case  before  Le  Blanc,  J., 
at  Worcester,  that  learned  judge  received  evidence  under  the  general 
issue,  that  the  plaintiff  had  been  guilty  of  attempts  to  commit  the  crime, 
which  the  defendant  had  imputed  to  him.  2  Campb.  253,  254.  So  in 
tlie  case  of  the  E,  of  Leicester  v.  Walter,  2  Campb.  251,  the  defendant 
was  permitted  to  prove,  under  the  general  issue,  in  mitigation  of  damages, 
that  before  and  at  the  time  of  the  publication  of  the  libel,  the  plaintiff 
was  generally  suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him, 
and  that  on  account  of  this  suspicion,  his  relations  and  acquaintances 
had  ceased  to  associate  with  him.  And  in  Wyait  v.  Qore,  Holt's  N.  P. 
C.  299,  Oibbs,  C.  J.,  permitted  the  defendant,  under  the  general  issue, 
to  prove  that  the  substance  of  the  libel  charged  in  the  declaration  had 
been  previously  published  in  a  newspaper;  and  held,  that  it  was  not  neces- 
sary to  lay  a  basis  for  this  evidence  by  producing  the  newspaper.  In 
V.  Moor^  in  an  action  of  slander  imputing  a  specific  charge  of  unna- 

VOL.  II.  2  B 


1052 


LIBEL. 


which  form  the  ingredients  of  the  Hbel,  each  and  every  of  the  fiicts 
8o  alleged  to  be  true,  must  be  distinctly  proved  (A),  in  order  to  en- 
title the  defendant  to  a  verdict  on  the  justification. 

An  executor  (I)  may,  under  the  stat.  17  Car.  XL  c.  8.  s.  1,  enter 
up  judgment  on  a  verdict  obtained  by  his  testator  in  an  action  for  a 
libel. 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indictment  or 
information  for  a  libel,  upon  the  plea  of  not  guilty,  it  was  competent 
to  the  jury  to  give  their  verdict  upon  the  whole  matter  in  issue,  it 
was  by  stat.  32  Geo.  III.  c.  60,  enacted  and  declared,  that  the  jury 
may  give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue,  and  shall  not  be  required  or  directed  by  the 
court  to  find  the  defendant  guilty,  merely  on  the  proof  of  the  publi- 
cation, and  of  the  sense  ascribed  to  the  same  in  the  indictment  or 
information:  provided  (m),  that  the  court  shall  give  their  opinion 
and  direction  to  the  jury  on  the  matter  in  issue,  as  in  other  criminal 
cases;  and  provided  also  (n),  that  the  jury  may,  in  their  discretion, 
find  a  special  verdict,  and  also  (o),  that  the  defendants,  if  found 
guilty,  may  move  in  arrest  of  judgment  as  before  the  passing  this 
act.  The  foregoing  statute  does  not  afiect  civil  cases,  but  is  con- 
fined to  criminal  (p). 

It  has  been  the  course  for  a  long  time  for  a  judge,  in  cases  of  libel, 
as  in  other  cases  of  a  criminal  nature,  first  to  give  a  legal  definition 
of  the  oflence,  and  then  to  leave  it  to  the  jury  to  say,  whether  the 
facts  necessary  to  constitute  that  oflence  are  proved  to  their  satis- 
faction ;  and  that,  whether  the  libel  is  the  subject  of  a  criminal 


(k)  Weaver  t.  Lloyd,  2  B.  &  C.  678. 
(/)  Palmer  y.  Cohen,  2  B.  &  Ad.  966. 
(m)  Sect.  2. 


(»)  Sect.  3. 
(o)  Sect.  4. 
(/))  Lem  y.  liilne,  4  Bingh.  195. 


tural  practices  to  plaintiff,  where  the  declaration  contained  the  usual  alle- 
gation of  good  fame,  &c.,  it  was  holden,  that  the  witness  who  preyed 
the  words  might  be  asked,  upon  cross-examination,  whether  he  had  not 
heard  reports  in  the  neighbourhood,  that  the  plaintiff  had  been  guilty  of 
similar  practices,  in  order  to  diminish  the  damages.  See  1  M.  &  S. 
284.  But  although  general  reports  have  been  admitted  in  mitigation  of 
damages,  under  the  general  issue,  specific  facts  are  not  so  admissible.  Mills 
V.  Spencer^  Holt's  N.  P.  C.  535,  Gibbsy  C.  J.  See  also  Waithman  y. 
Weaver  J  1  D.  &  R.  10,  and  Starkie*s  Law  of  Slander  and  Libel,  vol.  iu 
p.  80,  n.,  2nd  edition,  where  this  subject  is  fully  discussed.  In  Saunderi 
y.  Mills y  6  Bingh.  213,  the  defendant,  (the  editor  of  a  newspaper,)  was 
permitted,  under  the  general  issue,  in  mitigation  of  damages,  to  show  that 
he  copied  the  libellous  paragraph  from  another  newspaper,  but  was  not 
allowed  to  show  that  it  nad  appeared  concurrently  in  several  other  news- 
papers. See  East  v.  Chapman,  ante^  p.  1049 ;  May  v.  Brovm,  3  B.  & 
C.  113;   Watts  v.  Fraser^  7  C.  &  P.  369. 
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prosecution,  or  civil  action.  The  judge  is  not  bound  to  state  to  the 
jury,  as  matter  of  law,  whether  the  publication  complained  of,  be  a 
libel  or  not.  Mr.  Fox's  Libel  Bill  was  a  declaratory  act,  and  put 
prosecutions  for  libel  on  the  same  footing  as  other  criminal  cases  (g). 

The  reader  who  is  desirous  of  investigating  the  law  of  libel  and 
slander  as  applied  in  Scotland,  is  referred  to  a  very  learned  and  in- 
genious  work  published  at  Edinburgh,  by  John  Borthwick,  Esq., 
advocate.  It  is  worthy  of  consideration,  whether  a  portion  of  that 
law  might  not  be  introduced  with  effect  into  our  system. 

(9)  Per  Park€,  B.,  Parmiter  t.  Ootf/i-      t.  Lawrmet^  3  P.  &  D.  526. 
land^  6  M.  &  W.  108,  recognized  in  Bayli» 
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CHAPTER  XXVII. 

MALICIOUS  PROSECUTION. 

I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution^  and 
in  what  Cases  such  Action  may  be  maintained,  p.  1 054. 

11.  Of  the  Declaration,  p.  1062;   Defence,  p.  1063;    Evidence, 
p.  1064. 


I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution,  and  in 
what  Cases  such  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  maliciously, 
and  without  probable  cause,  prosecutes  another,  whereby  the  party 
prosecuted  sustains  an  injury,  either  in  person,  property,  or  repu- 
tation. The  action  on  the  case  for  a  malicious  prosecution  bears  a 
strong  analogy  to  the  old,  and  now  obsolete,  action  for  a  conspiracy; 
hence,  it  is  frequently  termed  an  action  on  the  case  in  the  nature 
of  a  conspiracy  (a).  But  the  grounds  of  the  old  action  for  conspi- 
racy are  narrow  and  confined^  when  compared  with  those  on  which 
the  action  on  the  case  for  a  malicious  prosecution  is  founded.  The 
action  for  a  conspiracy,  having  been  framed  according  to  the  precise 
terms  of  a  writ  m  the  register,  whose  limits  it  does  not  presume  to 
trans^ess,  lies  only  in  cases  where  two  or  more  persons  maliciously 
conspure  to  indict  any  person  falsely  of  treason  or  felony  (b),  who  is 
afterwards  lawfully  acquitted.  The  action  on  the  case  for  a  mali- 
cious prosecution  varies  its  form  as  the  circumstances  of  each  parti- 
cular grievance  may  require.  Whatever  engines  of  the  law  malice 
may  employ  to  compass  its  evil  designs  against  innocent  and  un- 
offending persons,  wnether  in  the  shape  of  indictment  or  informa- 

(a)  Marth    t.   Vauhan   and   another,  Trehy,  C.  J.,  that  a  coDspiracy  lies  only 

Cro.  EUz.  701 ;  MilU  ▼.  MiUt,  Cro.  Car.  for  procuring  another  to  be  indicted  for 

239.  tretuon  or  febmy,  where  life  waa  in  dan- 

{b)  See  the  opinioni  of  Holt,  C.  J.,  and  ger.    Ld.  Rajm.  379. 
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tion  (c),  which  chai^  a  party  with  crimes  injurious  to  his  fame  and 
reputation,  and  tend  to  aepnye  him  of  his  liberty ;  or  whether  such 
malice  is  eyinced  by  malicious  arrests,  or  by  exhibiting  groundless 
accusations,  merely  with  a  yiew  to  occasion  expense  (d)  to  the 
party,  who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to  the 
party  injured.  It  may  be  brought  aeainst  one  only  (e) ;  and  where 
it  is  brought  against  two  or  more  defendants,  although  a  conspiracy 
be  alleged  in  the  declaration,  and  a  yerdict  be  found  for  all  the 
defendants  except  one,  yet  the  plaintiff  will  be  entitled  to  judg- 
ment (/).  On  the  contrary,  the  action  for  a  conspiracy  must  be 
brought  against  two  persons  at  the  least  (9),  because  the  gist  of  the 
action  is  ^e  conspiracy ;  and  if  one  only  be  found  guilty  (A),  or  if 
all  except  one  are  discharged  by  matter  of  law  (i),  the  action  fails. 
And  to  maintain  an  action  for  a  conspiracy,  the  party  indicted  must 
haye  been  acquitted  upon  a  good  indictment  (A),  by  yerdict,  for 
such  is  the  language  of  the  writ,  ^^  legitime  mode  acguietatvis^^  or 
'*  lawfully  acqmtted  ;^  which  imports  such  an  acquittal  of  the  crime 
charged  as  will  entitle  the  party  to  plead  auter  toits  acquit^  in  case 
he  be  afterwards  prosecuted  for  the  same  crime  (Q.  But  in  an 
action  on  the  case  for  a  malicious  prosecution,  it  is  not  necessary 
that  the  plaintiff  should  allege  or  proye  such  an  acquittal;  for 
it  may  be  brought  under  circumstances  which  preclude  the  possi- 
bility of  such  an  acquittal :  as,  1st,  where  a  bill  of  indictment  has 
been  preferred,  andf  returned  ignoramus  (m).  2ndly,  where  the 
indictment  has  been  preferred  coram  non  judice  (n).  And  lastly, 
where  a  party  has  been  acquitted  on  a  defect  in  the  indictment  (p). 
Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on  the  ground 
of  the  insufficiency  of  the  indictment  was  a  material  objection, 
where  the  subject  matter  of  the  indictment  did  not  affect  the  repu- 
tation of  the  party  accused,  and  he  had  not  been  imprisoned,  be- 
cause scandal  and  imprisonment  were  at  that  time  considered  ad 
the  only  kinds  of  damlEige  for  which  this  action  would  lie.  But  it 
haying  been  decided,  in  the  case  of  Savile  y.  Roberts  (p),  that  the 
expense  incurred  by  a  groundless  prosecution,  without  scandal  or 
imprisonment  of  the  party  accused,  was  sufficient  to  support  this 
action  where  the  indictment  was  good,  quoad  the  damage ;  it  was 
shortly  afterwards  holden,  in  a  case  (q)  where  the  subject  matter  of 

(e)  Motfre  ▼.  Shmiter,  2  Show.  295.  O)  GUb.  199. 

(d)  Jona  ▼.  Owynut  Gilb.  R.  185  ;  10  (m)  Poyn  v.  Porter,  Cro.  Jac.  490  ; 
Mod.  148,  214.  Agr.  2  RoU.  R.  188. 

(e)  MilU  Y.  MUU,  Cro.  Cat.  239.  (n)  1  RoU.  Abr.  112,  pL  9. 

If)  Price  ▼.  Crqfte,  SirT.  Raym.  180 ;  (o)  Jonee  ▼.  Owynn,  Gilb.  185 ;  Wieke 

PolUoFd  T.  Bo4me  and  otkere,  2  Show.  50.  ▼.  Fentkam,  4  T.  R.  247. 
See  alM  Subley  t.  Mott,  1  Will.  210.  (p)  Salk.  13 ;  Garth.  416  ;  Ld.  Raym. 

(Sf)  F.  N.  B.  260,  4to  ed.  1755.  374,  S.  C. 

(A)  28  Aas.  12,  cited  in  F.  N.  B.  260.  (g)  Jonee  t.  Gwynn,  Gilb.   185  ;   10 

(i)  lb.  m  nota.  Mod.  148,  214. 

{k)  Bro.  Conapirade,  pi.  23. 
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the  indiotment  did  not  afiect  the  reputation  of  the  plaintiff,  and 
where  the  only  damage  which  the  plaintiff  had  sustained,  was  the 
expense  attending  the  prosecution,  that  this  action  might  be  main- 
tainedi  althoudi  the  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment.  The  decision  of  Savile  v.  Roberts  has  been  confirmed 
by  the  case  of  Smith  v.  Hixon^  Str.  977,  more  fully  reported  in  Ca. 
Temp.  Hardw.  54,  where  it  was  adjudged,  that  a  husband  alone 
might  maintain  an  action  for  the  malicious  prosecution  of  his  wife^ 
the  expenses  of  which  had  been  defrayed  by  the  husband.  The  case 
of  Jones  V.  Choynn  was  recognized  in  Cnumhers  v.  Robinson^  Str. 
691,  and  in  Wichs  v.  Fentham,  4  T.  R.  247,  where  it  was  holden^ 
that  this  action  would  lie,  although  plaintiff  had  been  acquitted  on 
a  defect  in  the  indictment,  the  subject  matter  of  which  did  not 
affect  his  reputation.  See  also  Pippett  v.  Heam^  5  B.  &  A.  634, 
where  it  was  holden,  that  an  action  would  lie  for  the  malicious 
prosecution  of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are,  the 
malice  of  the  defendant,  either  express  (1)  or  unplied  (r) ;  want  of 

(r)  PureellY.  Macnamara,  9  East,  361. 


(I)  If  the  indictment  be  found  by  the  grand  jury,  the  plaintiff  must 
prove  express  malice,  per  Holtf  C.  J.,  Lord  Raym.  381,  unless  the  (acts 
lie  within  the  knowledge  of  the  defendant.  Parroll  v.  Fishtoick^  Bull. 
N.  P.  14,  cited  by  Park,  J.,  in  Willans  v.  Taylor,  6  Bingh.  189  ;  but  in 
a  faller  note  of  this  case,  9  East,  362,  n.  (6),  it  appears  that  this  position 
is  hardly  warranted.  The  case  was  this :  in  an  action  for  maliciously 
indicting  the  plaintiff  for  perjury,  where  the  indictment  was  found,  ana 
the  plaintiff  acquitted  by  verdict,  Lord  Mansfieldy  in  summing  up,  said 
it  was  not  necessary  to  prove  express  mahoe,  for  if  it  appeared  that  there 
was  no  probable  cause,  that  was  sufficient  to  prove  an  implied  malice, 
which  was  all  that  was  necessary  to  be  proved  to  support  this  action.  For 
in  this  case  all  the  facts  lay  in  the  defendant's  own  knowledge,  and  if  there 
were  the  least  foundation  for  the  prosecution,  it  was  in  his  power,  and  in- 
cumbent on  him,  to  prove  it.  Verdict  for  plaintiff,  £50  damages.  N. 
The  indictment  was  for  perjury  committed  on  the  trial  of  an  action  for 
use  and  occupation,  brought  by  the  defendant  against  the  plaintiff's 
master.  '^  Where  a  person  is  acquitted  by  a  jury,  malice  need  tot  be 
proved  at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbent  on  the 
defendant  to  show,  on  the  other  side,  that  there  was  a  probable  cause ; 
but  where  the  indictment  is  quashed,  it  is  necessary  for  the  plaintiii  to 
prove  express  malice."  Per  Burnett,  J.,  in  Hunter  v.  French,  Willes, 
520.  In  Lilwal  v.  Smallman,  Hereford  Summer  Assizes,  1753,  MSS., 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing  a  shovel, 
value  lid. I  it  was  objected,  that  express  malice  had  not  been  proved. 
Foster,  J.,  overruled  the  objection,  observing,  that  where  the  indictment 
is  for  felony,  there  the  evidence  of  malice  shall  be  left  to  the  jury,  and 
the  defendant  shall  not  object  that  express  malice  is  not  proved.     But  in 
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probable  cause  (s) ;  and  an  injury  sustained  by  the  plaintiff  by 
reason  of  the  malicious  prosecution,  either  in  his  person  by  impri- 
sonment, his  reputation  by  the  scandal,  or  in  his  property  by  the 
expense.  If  the  plaintiff  cannot  prove  any  such  injury,  he  cannot 
maintain  the  action  (<)•  It  lies  on  the  plaintiff  to  give  primA  facie 
evidence  («)  of  want  of  probable  cause ;  but  slight  evidence  (x)  is 
sufficient  to  throw  the  onus  on  the  defendant  of  showing  that  there 
was  probable  cause. 

In  Incledon  v.  Berry ^  Devonshire  Summer  Ass.  1805,  1  Campb. 
203,  n.  (a),  recognized  by  Dallas^  C.  J.,  in  Turner  v.  Turner^ 
Gow*s  N.  P.  C.  20,  in  an  action  for  maliciously  indicting  plaintiff 
for  perjury.  Lens,  Serjt.,  for  the  plaintiff,  having  proved  express 
malice,  contended,  that  it  was  not  necessary  for  him  to  proceed  any 
further,  and  that  it  lay  on  the  defendant  to  show  probable  cause  for 
having  instituted  the  prosecution ;  but  Le  Blanc^  J.,  ruled,  that 
some  evidence  (though  slight  evidence  would  be  sufficient)  must  be 
given  on  the  part  of  the  plaintiff  of  want  of  probable  cause,  before 
the  defendant  coulcl  be  called  upon  for  his  defence.  In  WaUis  v. 
Alpine^  1  Campb.  204,  n..  Lord  EUenhorongh^  C.  J.,  held,  that 
plaintiff  was  not  excused  from  giving  evidence  of  want  of  probable 
cause,  from  the  circumstance  of  de^ndant,  who  had  commenced  a 
prosecution,  having  neglected  to  prefer  a  bill  of  indictment. 

*'*•  The  essential  ground  of  this  action  is,  that  a  legal  prosecution 
was  carried  on  without  probable  cause.  We  say  this  emphatically, 
because  every  other  allegation  may  be  implied  from  this ;  but  this 
must  be  substantively  proved,  and  cannot  be  implied.  From  the 
want  of  probable  cause,  malice  may  be,  and  most  commonly  is,  im- 
plied. The  knowledge  of  the  defendant  is  also  implied.  A  man, 
from  a  malicious  motive,  may  take  up  a  prosecution  for  real  guilt, 
or  he  may,  from  circumstances  which  he  really  believes,  proceed 


(0 


Parmer  t.  DarHnff,  4  Burr.  1971.        affirmed  on  error,  B.  R.,  2  B.  &  Ad.  845. 
Bynt  T.  Moore,  5  Taant.  187.  (ir)  Coiiom  t.  Jamte,  1  B.  &  Ad.  128. 

(«)  WiUmu  T.  Taylor,  6  Bingh.  183 ; 


indictments  for  mifldemeanoun,  it  was  for  some  time  a  question  whether  an 
action  would  lie ;  but  it  was  -determined,  at  last,  an  action  would  lie,  but 
in  such  action  evidence  of  express  malice  must  be  given.  In  action  for 
malicious  prosecution,  if  the  indictment  was  not  found,  that  circumstance 
shows  primd  facie  that  there  was  no  probable  cause,  and  consequently 
that  there  was  malice,  until  it  be  disproved.  If  the  indictment  was 
found,  it  throws  the  proof  of  want  of  probable  cause  and  of  malice  on 
plaintiff;  but  in  that  case,  if  want  of  probable  cause  be  fully  proved,  that 
IS  evidence  to  a  jury  of  malice,  witnout  showing  express  aeclarations, 
or  other  circumstances  of  malice.  Hilditch  v.  EyUs^  C.  B.,  London 
Sittings,  H.  29  Geo.  III.,  coram  Wilson^  J.,  confirmed  by  the  court,  on 
motion  for  new  trial.  Holroyd's  MSS.  See  Dubois  v.  Keats,  1 1  A.  & 
E.  329. 
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from  apparent  guilt ;  and  in  neither  case  is  he  liable  to  this  kind  of 
action  (if).  ^'  The  question  of  probable  cause  is  a  mixed  proposition 
of  law  and  fact.  Whether  the  circumstances  alleged  to  show  it 
probable  or  not  probable  are  true,  and  existed^  is  a  matter  of  fact : 
but  whether,  supposing  them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law^  (z).  '^  The  question  of  probable  cause,  arising 
upon  the  facts  proved  or  admitted,  is  a  question  for  the  court,  and 
in  general  the  plaintiff  must  give  some  evidence  showing  the  absence 
of  probable  cause.  But  such  evidence  is,  in  effect,  the  evidence  of  a 
negative ;  and  very  slight  evidence  of  a  negative  is  sufficient  to  call 
upon  the  other  party  to  prove  the  aflSrmative,  especially  where  the 
nature  of  the  affirmation  is  such  as  to  admit  of  proof  by  witnesses, 
and  cannot  depend  upon  matters  lying  exclusively  within  the  purty^s 
own  knowledge,  as  m  some  cases  of  criminal  prosecution  it  may 
do'*  (a).  ^'  It  is  difficult  to  lay  down  any  general  rule  as  to  the 
cases  where  the  opinion  of  a  jury  should  or  should  not  be  taken. 
I  have  considered  the  correct  rule  to  be  this :  if  there  be  any  fact  in 
dispute  between  the  parties,  the  judge  should  leave  that  to  Uie  jury, 
telling  them,  if  they  should  find  in  one  way  as  to  that  fact,  then, 
in  his  opinion,  there  wss  no  probable  cause,  and  their  verdict  should 
be  for  the  plaintiff;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant^  (b). 

By  analogy  to  the  action  for  a  malicious  prosecution  (c),  the  law 
in  modem  times  has  permitted  an  action  to  be  maintained  for  mali- 
ciously arresting  or  holding  a  party  to  bail,  either  where  there  is 
not  any  debt  due,  or  where  the  party  is  held  to  bail  for  a  larger  sum 
than  is  really  due.  As  in  the  analogous  action  for  a  malicious 
prosecution,  it  must  appear  that  the  prosecution  is  determined  {d)i 
so  in  the  action  for  a  malicious  arrest,  it  must  be  stated  in  the  declar 
ration,  that  the  first  action  has  been  determined.  This  allegation 
must  also  be  proved  (e) ;  and  it  is  not  sufficient  for  this  purpose  to 
put  in  a  judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
to  prove  that  the  costs  were  paid  accordingly  (/).  But  proof  that 
no  declaration  was  filed  or  delivered  within  a  year  after  the  return 
of  the  writ  is  sufficient  (g)  to  show  a  determination  of  the  suit. 


(y)  Johnitone  ▼.  8«ttont  1 T.  R.  544, 5. 

(g)  Per  Lord  Matufield,  C.  J.,  and 
Lord  Louffhborough,  C.  J.,  in  Suiion  ▼. 
Johmtone,  1  T.  R.  545,  and  per  Tindai, 
C.  Jm  delivering  judgment,  WilUms  y. 
TktyloTf  6  Bingh.  186.  See  also  Oolding 
V.  Crowle,  Bull.  N.  P.  14  ;  Say.  R.  I,  S. 
a ;  Davis  v.  Hardy,  6  B.  &  C.  225  ; 
Mutgrove  v.  Newell,  1  M.  &  W.  582 ;  1 
Tyrw.  &  Gr.  957. 

(a)  Per  Ld.  Tenterden,  C.  J.,  delWer- 
ing  judgment  of  the  court  in  Cotton  ▼. 
Jamei,  1  B.  &  Ad.  133. 

(6)  Per  Ld.  Tenterden,  C.  J.,  BfocA- 
ford  T.  Dodf  2  B.  &  Ad.  184,  cited  arg. 


Jamei  t.  Phelps^  3  P.  &  D.  233.  See 
further  on  this  subject,  Milkmaid  ▼. 
Rooke,  2  Bingh.  N.  C.  217 ;  Pmttm  t. 
Williams,  Ex.  Chr.,  on  error  from  Q.  B., 
June  15,  1841 ;  Broad  y.  Ham,  5  Bingh. 
N.  C.  722. 

(c)  Admitted  in  GosUn  y.  WOeoci,  2 
Wils.  305,  per  Ld.  Camdmt,  C.  J. 

{d)  Parker  y.  iMmgUy,  GUb.  R.  163, 
adjudged  on  special  demurrer. 

(«)  Norrish  y.  Richards,  3  A.  &  E. 
733 ;  5  Ney.  &  M.  268,  S,  C. ;  Combe  y. 
CtqfroH,  1  M.  &  Rob.  398. 

(/)  1  Esp.  N.  P.  C.  80. 

(ff)  Pierce  y.  Street,  3  B.  &  Ad.  397. 
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The  termination  must  be  ench  as  to  furnish  primd  facie  evidence, 
that  the  action  was  without  foundation.  Termination  of  cause  by 
stet  processus^  by  consent  of  parties,  is  not  sufficient  (A).  So  in 
an  action  for  a  malicious  presentment  in  the  Ecclesiastical  Court,  it 
must  appear  that  the  presentment  (i)  has  been  determined.  To 
support  an  action  for  a  malicious  arrest,  malice,  and  that  the  arrest 
was  without  probable  cause,  must  be  alleged  and  proved.  The 
mere  not  proceeding  in  an  action  is  not  evidence  of  itself  alone 
sufficient  to  support  this  action  (k).  But  where  there  are  mutual 
dealings  between  two  parties,  and  items  known  to  be  due  on  each 
side  of  the  account,  an  arrest  for  the  amount  of  one  side  of  the 
account,  without  deducting  what  is  due  on  the  other,  is  malicious, 
and  without  probable  cause  (/).  So  where  A.  arrested  B.  on  an 
affidavit  of  debt  for  money  paid  to  his  use,  but  did  not  declare  until 
ruled  to  do  so,  and  afterwards  discontinued  the  action,  and  paid  the 
costs;  it  was  holden  (m),  that  this  was  suf&cient  primd  facie  evidence 
of  malice,  and  of  the  absence  of  probable  cause.  A.,  to  whom  a 
sum  of  money  was  owing  from  B.  (n),  sued  out  a  writ  against  B., 
for  the  purpose  of  holding  him  to  bail ;  before  the  writ  was  served^ 
B.  went  to  the  house  of  A.  and  paid  the  debt,  but  A.  did  not  inune* 
diately  after  such  payment  countermand  the  writ,  in  consequence  of 
which  B.  was  arrested  and  kept  in  prison  for  several  hours ;  B* 
thereupon  brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt,  it  became  the  dutv  of  A.  to  have  countermanded 
the  writ,  and  that  he  had  wrongfully  neglected  so  to  do,  by  reason 
whereof  he  was  arrested :  it  was  holden,  that  the  action  would  not 
lie ;  JEyre,  C.  J.,  observing,  that  the  plaintiff  ought  to  have  inquired, 
at  the  time  when  he  paid  the  debt,  whether  any  writ  had  been  sued 
out,  and  offering  to  pay  whatever  costs  were  incurred  thereby,  to 
have  requested  a  countermand,  which  he  might  take  to  the  sheriff. 
And  Heath,  J.,  said,  '^  This  action  is  founded  on  mere  nonfeasance, 
and  no  case  or  precedent  has  been  cited  to  show  that  such  an  action 
was  ever  maintained.  All  the  cases  of  arrest,  and  holding  to  bail 
without  cause,  are  founded  on  malice.^  In  like  manner  it  has  been 
holden  (o),  that  evidence  of  suing  out  a  writ  and  arresting  a  party 
thereon,  after  the  debt  has  been  discharged  and  a  receipt  given, 
will  not  be  sufficient  to  maintain  an  action  of  this  kind  in  a  case 
where  actual  malice  was  not  proved,  and  the  facts  of  the  case  pre- 
cluded any  inference  of  malice.  MaUce  is  a  question  of  fact  for  the 
jury,  and  the  jury  may  (jp),  but  are  not  bound  to,  imply  malice  from 


(A)  Wilkmson  t.  Hawel,  M.  &  Malk.  Pal.  388,  recognised  in  Page  t.  Wtpltf  3 

495,    Tenierdm,   C.  J.,    confinned    by  East,  317,  and  Lewis  t.  Morris,  4  Tyr. 

court.  914.     See  aUo  Saxon  v.  Browne,  I  NeT. 

(0  Fisher  t.  Bristow,  1  Dong.  215.  &  P.  661 ;  6  A.  &  E.  652 ;  Heywood  t. 

(k)  Sinclair  t.  Eldred,  4  Taunt.  7.  ColHnge,  9  A.  &  E.  268. 

(0  Ansiin  t.  Debnam,  3  B.  &  C.  139.  (o)  Gibson  ▼.  Chaters,  2  Bos.  &  Pal.  129. 

(m)  Niehohon  v.  CoghiU,  4  B.  &  C.  21 .  (p)  MiteheU  ▼.  Jenkins,  5  B.  &  Ad. 

(ji)  Scheibel  ▼.  Fairbaim,  1  Bos.  &  588;  2  Ner.  &  Man.  301. 
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want  of  probable  cause.  An  action  on  the  case  may  be  maintiuned 
for  maliciously  impleading  and  causing  the  plaintiff  to  be  excom- 
municated in  the  Ecclesiastical  Court  {q)^  whereby  he  was  taken 
upon  an  excom,  cap.  and  imprisoned,  until  he  procured  himself  to 
be  absolved.  The  plaintiff  declared  (r),  that  the  defendant  had 
sued  out  SLji.fa.  upon  a  judgment  given  against  the  plaintiff  for  the 
defendant  in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned  that 
the  goods  remained  in  his  hands  for  want  of  purchasers,  and  that 
the  defendant,  well  knowing  this^  to  the  intent  to  vex  the  plaintiff, 
sued  out  another /i.  fa.,  under  which  the  sheriff  levied  the  money 
on  other  goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant. 
After  not  guilty  pleaded,  and  verdict  for  plaintiff^  it  was  holden,  on 
motion  in  arr^  of  judgment,  that  the  action  was  maintainable ; 
Hobart^  C.  J.,  (who  delivered  the  opinion  of  the  court,)  observing, 
that  the  plaintiff  was  twice  vexed  wilfully  by  the  defendant,  who 
had  first  one  execution  inchoate,  which  he  ought  to  have  completed, 
knowing  it^  and  not  to  have  taken  another ;  for  else  he  might  take 
twenty  executions.  An  action  on  the  case  will  lie  against  a 
governor  for  maliciously,  and  without  probable  cause,  suspending 
plaintiff  from  a  civil  office  («).  So  an  action  will  lie  for  falsely  and 
maliciously  suing  out  a  conunission  of  bankruptcy  against  the 
plaintiff  (O9  which  was  afterwards  superseded  (2) ;  and  in  such 
action  it  cannot  be  objected,  at  least  after  verdict,  that  it  is  not 
averred  in  the  declaration,  that  the  plaintiff  had  not  at  any  time 
committed  an  act  of  bankruptcy.  Formerly,  to  prove  that  the  com- 
mission had  been  superseded,  it  was  necessary  to  produce  (u)  the 
writ  of  supersedeas  under  the  great  seal ;  but  now  the  chancellor  s 
order  has  the  effect  {x)  of  a  supersedeas.  It  seems,  that  the  mere 
order  for  annulling  the  fiat  is  not  evidence  of  want  of  probable 
cause,  as  that  may  have  proceeded  on  strict  legal  grounds  (y). 
An  action  will  not  he  against  a  person  (2)  exhibiting  an  information 
for  intention  to  land  goods  without  paying  duty,  i?  the  goods  are 
condemned  by  the  sub-commissioners,  though  the  commissioners  of 
appeal  reverse  the  condemnation ;  for  the  judgment  of  the  sub- 
commissioners  shows  that  there  was  a  foundation  for  the  infer- 

{q)  Hocking  v,  Matthews,  1  Ventr.  86.  (ii)  Poynion  t.  Forater^  3  Campb.  58. 

(r)  Waierer  t.  f^eemanf  Hob.  205,  (1?)  See  ante,  p.  266. 

266;  1  Brownl.  12.  (|f)  See  the  opinion  of  Tindal,  C.  J., 

(«)  Sutherland  t.  General  Murray,  1  as  to  the  effect  of  a  mere  snpenedeas, 

T.  R.  538.  Hay  y.  Weakley,  5  C.  &  P.  361. 

(0  Chapman  ▼.  PiekeregUl,  2  WiU.  {z)  Reynolde  r.  Kennedy,  I  Wils.  232, 

145.  on  error  from  Ireland. 


(2)  See  Whitworth  v.  Hall,  2  B.  &  Ad.  695.     For  another  remedy 
in  this  case,  see  ante,  p.  246^  and  Smith  v.  Broomhead,  7  T.  R.  300. 
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mation.  Where  a  justice  of  the  peace  maliciously  grants  a  warrant 
against  another  (a),  without  any  information,  upon  a  supposed  charge 
of  felony,  the  remedy  against  the  justice  is  by  an  action  of  trespass 
vi  et  armis^  and  not  by  action  on  the  case  (3).  But  a  magistrate 
is  not  liable  for  a  mere  error  in  judgment,  if,  when  a  charge  is  before 
him,  he  does  not  exceed  his  jurisdiction.  Magistrates  ought  not 
to  frame  depositions  in  the  words  of  acts  of  parliament,  but  that 
alone  will  not  make  their  conduct  malicious.  Hence,  where  a  ma- 
gistrate committed  to  prison  as  a  felon  the  plaintiff,  against  whom 
a  charge  had  been  maae  of  maliciously  cuttmg  down  a  tree,  which 
grew  on  land  in  his  own  occupation,  the  property  of  A. ;  it  was 
nolden  (&),  that  defendant  was  not  liable.  A.,  a  cantain  in  the 
navy,  was  accused,  by  his  commander-in-chief,  of  neelect  of  duty, 
disobedience  of  orders,  &c.  A.,  having  been  tried  by  a  court 
martial,  was  honourably  acquitted,  after  which  he  brought  an  action 
in  the  Court  of  Exchequer,  against  his  commander,  for  a  malicious 
prosecution.  A  verdict  having  been  found  for  the  plaintiff,  a  motion 
was  made  in  arrest  of  judgment,  which,  after  a  very  elaborate  dis- 
cussion, was  refused  (c) ;  but  the  defendant  afterwards  brought  a 
writ  of  error  in  the  Exchequer  Chamber,  where  the  judgment  of  the 
Court  of  Exchequer  was  reversed  (rf).  This  reversal  was  afterwards 
afl&rmed  in  the  House  of  Lords  (e).  An  action  will  not  lie  to  re- 
cover damages  (/)  sustained  by  the  plaintiff  in  defending  a  vexatious 
ejectment  brought  against  him  by  the  defendant,  in  which  the 
nominal  plaintiff  has  l^en  non-prossed  (4). 

(«)  Mwrgm  t.  Hugh^,  2  T.  R.  225.  (e)  1  Bro.  P.  C.  76,  Tomlin's  ed. 

{b)  MUU  T.  Oolleii,  6  Bingh.  85.  (/)  Purton  t.  Hotmor,  1  Boi.  &  Pol. 

(c)  Buiitm  ▼.  Johmionej  1  T.  R.  501.  205. 
yt)  lb,  550. 


(3)  '*  Where  the  immediate  act  of  imprisonment  proceeds  from  the 
defendant,  the  action  must  be  trespass,  and  trespass  onl^ ;  but  where  the 
act  of  imprisonment  by  one  person  is  in  consequence  of  information  from 
another,  there  an  action  upon  the  case  is  the  proper  remedy,  because  the 
injury  is  sustained  in  consequence  of  the  wrongful  act  of  that  other." 
Per  Aihhursty  J.,  S.  C. 

(4)  Under  what  circumstances  an  action  will  lie  for  a  malicious  and 
vexatious  suit^  see  notes  on  Co.  Litt.  161,  a.  (4)  IV.,  and  Martin  v. 
Lincoln,  M.  27  Car.  II.  C.  B.,  Bull.  N.  P.  13. 
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II.  Of  the  Declaration,  p.  1062 ;  Defence^  p.  1063 ; 

Evidence^  p.  1064. 

The  declaration  must  state  all  the  material  circumfitances  attend- 
ing the  malicious  prosecution,  and  how  it  was  disposed  of  (a);  be- 
cause, until  that  be  determined,  it  cannot  be  known  whether  the 
S prosecution  were  malicious  or  not  (A),  and  this  absurdity  might 
bllow,  that  plaintiff  might  recover  in  the  action,  and  yet  be  after- 
wards convicted  on  the  original  prosecution  (5).  Care  must  be 
taken  in  framing  the  declaration  so  as  to  avoid  any  objection  being 
raised  on  the  ground  of  a  variance.  For  where  in  the  declaration  it 
was  stated,  that  the  trial  and  the  acquittal  both  took  place  *'  in  the 
court  of  our  lord  the  king,  before  the  king  himself;"  and  upon  the 
production  of  the  record  in  evidence,  it  appeared,  that  the  trial  was 
Defore  the  chief  justice,  at  nisi  prius,  and  that  the  acquittal  was 
by  the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be  fatal  (i).  But  where  the  allegation  was,  ^Hhat  the  plain- 
tiff, by  'a  jury  of  the  county  of  ,  was  dulv  and  in  a 
lawful  manner  acquitted ;^  and  by  the  record  it  appeared,  "that  the 
jury  found  the  plaintiff  not  guilty,  and  upon  that  verdict  the  judg- 
ment of  the  court  was,  that  the  plaintiff  should  go  thereof  acquitted:** 
it  was  holden  sufficient,  by  construing  the  words  reddendo  singula 
singulis,  that  the  plaintiff  was  duly  acquitted  by  the  jury,  that  is, 
found  not  guilty  of  the  facts,  and  in  a  lawful  manner  acquitted;  that 
is,  by  the  judgment  of  acquittal  pronounced  by  the  court  (A).  If  it 
appear  on  the  face  of  the  declaration,  that  the  court  in  which  the 
indictment  was  tried  had  authority  to  hear  and  determine  upon  it,  it 
is  sufficient ;  and  there  is  not  any  necessity  for  copying  exactly  tiie 
style  of  the  record ;  but  if  the  declaration  describe  a  court  of  in- 
competent authority,  it  is  bad.  This  distinction  mav  be  illustrated 
by  the  following  case  :  The  declaration  stated  plaintiff  to  have  been 
indicted  at  the  general  quarter  sessions  (/),  and  by  the  record  it 
appeared  that  he  had  been  indicted  at  the  general  sessions;  the 
word  quarter  was  rejected  as  surplusage,  because  plaintiff  had  been 
indicted  for  an  offence  cognizable  at  the  general  sessions ;  but  if  the 
offence  had  been  cognizable  only  at  the  quarter  sessions,  the  declarar 


(ff)  AnmdtU  t.  Trtgono,  Yely.  116.  (t)  Woo^ord  w.  AMhley,  11  Eait,  508. 

(A)  LewU  T.  F^rrel,  Str.  114  ;  Parker  (k)  Hunter  t.  F\reneh,  WUles,  517. 

T.  Langley,  Glib.  R.  163.  (Q  Buiky  t.  Wateon,  2  BL  1050. 


(5)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v.  Gunton, 
1  Saund.  228,  because  it  will  be  presumed  that  it  has  been  proved  at  the 
trial.     Per  Denison^  J.,  in  P anion  v.  Marshall,  B.  R.  M.  28  Geo.  II., 

MSS. 
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tion  would  have  been  bad.  So  where  it  was  stated  in  the  dechira* 
tion  (m),  that  the  plaintiff  had  been  indicted  as  a  common  barrator 
before  certain  justices,  ad  felonias,  &c.,  nee  non  ad  pacem  conser- 
vandam  assignat.,  and  defendant  having  demanded  oyer  of  the. 
indictment,  it  was  certified  to  have  been  t&en  before  certain  justices 
ad  pacem  conservandam  assignat.;  it  was  holden,  that  the  action  lay, 
on  the  sround  that  the  justices  mentioned  in  ilie  indictment  were 
not  justices  of  another  nature  or  power  than  those  which  were  men* 
tioned  in  the  declaration ;  both  were  justices  of  the  peace,  and  such 
as  had  power  to  receive  such  manner  of  indictment.  It  was  admit- 
ted, however,  if  the  declaration  had  mentioned  justices  of  assize,  and 
the  certificate  had  been  of  a  thing  taken  before  justices  of  gaol  deli- 
very, the  variance  would  have  been  fatal,  for  they  are  distinct  in 
power.    See  stat.  S  &  4  Will.  IV.  c.  42,  s.  23,  ante,  p.  £19. 


Defence. 

Money  cannot  be  paid  into  court  (n).  The  usual  defence  to  this 
action  is,  that  the  defendant  had  reasonable  or  probable  grounds  of 
suspicion  against  the  plaintiff.  It  is  not  necessary  that  these  grounds 
should  be  legal  grounds ;  for  if  it  can  be  inferred,  from  the  circum- 
stances of  the  case,  that  the  defendant  was  not  actuated  by  any  im- 
proper motive,  but  an  honest  desire  to  bring  a  supposed  offender  to 
justice,  it  will  be  a  sufficient  answer  to  this  action  (o) ;  because  such 
circumstances  tend  to  disprove  that  which  is  of  the  essence  of  the 
action,  viz.  the  malice  of  the  defendant  in  preferring  the  charge. 
This  defence  of  probable  cause  ought  not  (p)  to  be  pleaded  speciwy 
by  the  defendant,  inasmuch  as  it  may  be  given  in  evidence  under 
the  general  issue,  not  guilty.  In  case  for  a  malicious  arrest,  the 
plea  of  not  guilty  puts  in  issue  merely  the  malicious  arrest  without 
probable  cause ;  the  averment  of  the  discontinuance  of  the  suit  is  a 
material  allegation,  which  should  be  denied  specially  (a).  In  case 
for  maliciously  and  without  probable  cause  laying  an  information  on 
the  game  laws,  it  appeared  that  there  had  been  a  conviction  and  no 
i^p^.  The  court  held  (r),  that  as  the  defendant  had  acquiesced 
in  the  conviction,  this  was  evidence  of  probable  cause,  and  so  the 
action  could  not  be  maintained. 

To  a  declaration  for  procuring  a  false  and  malicious  charge  to  be 
made  against  the  plaintiff  befbre  a  magistrate,  and  proceedings  to 
be  taken  thereon  without  any  reasonable  or  probable  cause ;  the 


I 


m)  Bame9  t.  CkmiioMiine,  TeW.  46.  (p)  Cottons.  Browne,  3  A.  &  E.  312  ; 

W)  See  Stat.  3  &  4  Will.  IV.  c.  42, 8. 21.  4  Ner.  &  M.  831 ;  Htmnd^eld  t.  Dnuy, 

(o)  Cose  T.  Wirrall,  Cro.  Jac.   193,  3  P.  &  D.  127,  S.  P. 

cited  by   Tindal,   C.  J.,    in    delivering  (q)  Waikins  r.  Lee.b  M,  8iW.  270. 

judgment  in  Ponton  v.  Williitme,  on  error  (r)  Mellor  t.  Baddeley,  2  Cr.  &  M. 

from  Q.  B.,  Ezch.  Cbr.,  June  15, 1841.  675. 
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defendant  pleaded,  that  the  defendant  procured  the  charge  to  be 
made  '^  upon  and  with  a  reasonable  and  probable  cause  C*  ^i^d  then 
proceeded  to  state  what  that  reasonable  and  probable  cause  was, 
and  in  so  doing  allesed  the  several  circumstances  attending  the 
transaction  out  of  which  the  charge  before  the  magistrate  arose. 
Special  demurrer,  alleging,  that  the  plea  did  not  contain  any  allega- 
tion, that  the  defendant,  at  the  time  he  caused  the  charge  to  be 
made,  had  been  informed  of,  or  knew,  or  in  any  manner  acted  on, 
those  circumstances.  The  court  held  («)  the  plea  bad,  not  in  form 
only,  but  in  substance,  on  this  ground  of  objection.  The  defendant 
had  indicted  the  plaintiff  for  felony,  for  maliciously  obstructing  the 
air-way  of  a  mine ;  it  appeared,  that  the  pliuntiff  had  committcwi  the 
act  in  question  under  a  claim  of  right,  and  bond  fide.  In  an  action 
by  the  plaintiff  for  a  malicious  prosecution ;  it  was  holden(^),  that 
the  judge  ought  to  have  left  it  to  the  jury  to  say,  whether  the  de- 
fendant knew,  at  the  time  of  preferring  the  indictment,  that  the 
plaintiff  had  done  the  act  under  a  claim  of  right,  and  bond  fide;  for 
then  there  was  not  any  probable  cause  for  a  charge  of  felony. 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  probable 
cause  (ii)  for  the  creator's  proceeding  to  outlawry,  notwithstanding 
the  creditor  may  know  that  the  debtor  has  an  agent  in  England. 
In  an  action  for  maliciously  and  without  probable  cause  proceeding 
to  outlawry,  which  was  afterwards  reversed,  the  general  issue,  not 
guilty,  puts  in  issue  the  existence  of  probable  cause  only  (:r),  and 
not  the  reversal  of  the  outlawry. 

This  is  an  action  on  the  case,  and  consequently,  if  it  be  not  brought 
within  six  years  next  after  the  cause  of  acticm,  the  statute  of  limi- 
tations (y)  may  be  pleaded  in  bar. 


JSvidence. 

The  plaintiff  must  produce  an  examined  copy  of  the  record  of  the 
indictment,  and,  where  there  has  been  a  verdict  of  not  guilty,  of  the 
acquittal.  Among  the  orders  and  directions  to  be  observed  by 
justices  of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Car.  II., 

(prefixed  to  Kelyng^s  Report  of  Crown  Cases,  ed.  1708,  is  the  fol- 
owing  order,  viz.  "  That  no  copies  of  any  indictment  (or  felony  be 
given  without  special  order,  upon  motion  made  in  open  court  at  the 
general  gaol  delivery ;  for  that  the  late  frequency  of  actions  against 

Srosecutors,  which  cannot  be  without  copies  of  the  indictments, 
eterreth  people  from  prosecuting  for  the  king  upon  just  occa- 

(«)  Delegal  ▼.  Highley,  3  Bingh.  N.  C.  («)  Drunmumd  t.  Pt>o«,  2  Bingh.  N. 

950.  C.  114. 

(/)  Jame*  t.  Phelp9,  3  P.  &  D.  231  ;  (x)  S.  C. 

11  A.  &  E.  483.  (y)  21  Jac.  I.  c.  16. 
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sions  (6).'*^  In  Evans  v.  Phillips^  Monmouth  Sum.  Aes.  1763, 
MSS.9  Adams^  Baron,  (who  had  been  recorder  of  London  for  seve^ 
ral  years,)  said,  that  in  all  cases  of  indictments  for  misdemeanour, 
the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cases  of  indict- 
ment for  felony^  he  should  look  upon  the  copy  as  a  surreptitious 
record,  and  not  pay  any  regard  to  it,  unless  the  judge  had  been 
applied  to,  and  had  ordered  a  copy.  This  case,  however,  was  over- 
ruled in  Legatt  v.  TolUrvey^  14  East,  302,  where  it  was  holden, 
that  the  record  of  the  indictment  for  felony,  or  a  true  copy,  must  be 
received  in  evidence,  although  it  does  not  appear  that  the  officer 
producing  the  record,  or  giving  the  copy,  had  anv  authority  from 
the  court,  or  any  fiat  from  the  attorney-general  for  that  pur- 
pose. The  distinction  between  felony  and  misdemeanour  was  tidcen 
oy  Lord  Mansfield^  C.  J.,  in  Morrison  v.  Kelly^  B.  R.  Middx. 
Sittings,  1  Bl.  R.  385.  That  was  an  action  for  a  malicious  prose- 
cution, in  indicting  plaintiff  for  keeping  a  disorderly  house.  To 
prove  the  fact,  the  clerk  of  the  peace  for  the  Westminster  sessions 
attended  with  the  original  record  of  the  acquittal.  It  was  objected, 
that  there  ought  to  be  a  copy  of  the  record  granted  by  the  court 
before  which  uie  acquittal  is  had,  in  order  to  ground  an  action  for  a 
malicious  prosecution.  But  per  Lord  Mansfield,  although  this  is 
necessary,  where  the  party  is  indicted  (or  felony,  yet  the  practice 
is  otherwise  in  cases  of  misdemeanour.  There  is  a  short  note  in 
Strange's  Reports,  from  which  it  appears  to  have  been  the  opinion 
of  Lee,  C.  J.,  that  if  the  copy  of  the  mdictment  has  been  granted  by 
order  of  court,  it  is  sufficient,  although  it  was  not  granted  to  the 
plaintiff  in  the  action  for  malicious  prosecution,  or  at  his  instance. 
The  plaintiff  and  another  were  indicted  at  the  Old  Bailey  sessions 
for  forgery  (z),  and  acquitted,  and  a  copy  of  the  indictment  granted 
to  the  other  only.  In  this  action,  which  was  for  a  malicious  prose- 
cution, the  plaintiff  offered  the  copy  in  evidence,  and  the  order  at 
the  Old  Buley  was  read  by  way  of  objection.  But  the  Chief 
Justice  {Lee)  said,  he  would  not  refuse  to  let  the  plaintiff  read  it 
(the  copy  of  the  indictment)  ;  for  an  order  was  not  necessary  to 
make  it  evidence  (a),  nor  is  it  ever  produced  in  order  to  introduce  it. 
So  the  copy  of  the  indictment  was  read,  and  a  verdict  obtained  for 
the  plaintiff,  which  the  court  refused  to  set  aside. 

(x)  Jardm  t.  Lewis,  Str.  1122;    14  (a)  Legatt  t.  Tollervey,  14  East,  302, 

East,  305,  n.,  8.  C,  from  Mr.  Ford's  S.  P.     See  also  Stoekfleth  ▼.  De  Tastet, 

MS.    See  also  Str.  856,  and  Caddy  t.  4  Campb.  10. 
Barlow,  1  Man.  &  Rj.  275. 


(6)  **  If  A.  be  indicted  for  febny  and  acquitted,  and  he  is  desirous  of 
bringing  an  action,  the  judge  will  not  permit  htm  to  have  a  copy  of  the 
record,  if  there  was  probable  cause  for  the  indictment ;  and  he  cannot 
have  a  copy  without  leave."  Per  Holt,  C.  J.,  Ixl.  Raym.  253.  But  see 
Brovme  v.  Cumming  and  others,  10  B.  &  C.  70,  73,  n.  (c). 
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If  the  proceeding  was  by  preferring  a  charge  before  a  magistrate, 
the  magistrate  or  ms  clerk  should  be  served  with  a  subpcena  duces 
tecutHy  to  produce  the  proceedings  (5).  If  the  information  was  laid 
by  the  defendant,  his  taking  the  oath  and  handwriting  should  be 
proved,  as  also  the  issuing  the  warrant  to  the  oonstaUe,  &c. ;  the 
warrant  must  also  be  promiced  and  proved,  and  evidence  must  be 
given  of  the  apprehension  and  detention  of  the  plaintiff  under  the 
warrant;  and  his  ultimate  discharge  must  also  be  shown  (c). 

An  averment,  that  the  suit  is  wholly  ended  and  determined,  is 
evidenced  by  proof  of  the  rule  to  discontinue  upon  payment  of  costs, 
and  that  the  costs  were  taxed  and  paid  (d).  So  where  a  suit  was 
determined  by  a  rule  of  court,  it  was  holden  (e),  that  the  production 
of  the  rule  of  court  was  sufficient  evidence  of  that  fact.  This  action 
cannot  be  maintained  without  proof  of  malice,  either  express  or 
implied.  Malice  may  be  implied  from  the  want  of  probable  cause, 
but  that  must  be  shown  by  the  plaintiff.  Proving  an  acquittal  for 
want  of  prosecution  is  not  prima  facie  evidence  of  malice  to  support 
this  action.  In  an  action  for  a  malicious  prosecution  against  the 
defendant  (/)  for  having  indicted  the  plaintiff  for  perjury,  the  proof 
on  the  part  of  the  plaintiff  (in  addition  to  the  formal  proof  oi  the 
record  of  acquittal)  was,  that  after  the  indictment  found  was  ready 
for  trial,  the  prosecutor  (the  present  defendant)  was  called,  and  did 
not  appear ;  on  which  the  verdict  of  acquittal  passed.  Lord  Ellen-- 
borough^  C.  J.,  thought  that  this  was  not  sufficient  to  support  the 
action,  without  evidence  of  express  malice,  or  at  least  of  circum- 
stances evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plaintiff.  The 
court  of  B.  R.  afterwards  concurred  in  opinion  with  the  C.  J»  N. 
The  indictment  assigned  the  perjury  on  an  affidavit  made  by  the 

i>laintiff  swearing  to  words  uttered  by  the  defendant.  In  an  action 
or  a  malicious  prosecution  of  indictment  for  perjury,  the  chief 
justice  allowed  the  plaintiff  to  give  in  evidence  an  advertisement 
put  into  the  papers  by  the  defendant  of  the  finding  of  the  indict- 
ment, with  other  scandalous  matter,  although  an  information  had 
been  granted  for  it  as  a  libel;  not,  as  he  said,  that  the  Jury  were  to 
consider  it  in  damages,  but  only  as  a  circumstance  of  malice  (^). 
In  an  action  for  a  malicious  prosecution  for  forging  a  note  of  hand, 
four  witnesses  proving  that  the  handwriting  was  not  the  plaintiff's, 
the  judge  directed  the  jury  in  his  favour  (A).     Where  a  person 

Srosecutes  on  the  representations  of  others,  he  should  show  that  he 
id  all  he  could,  or  used  proper  and  reasonable  means  and  precau- 

(b)  2  Stark.  Law  of  Slander  and  Libel,  (e)  Brook  t.  Catpenier,  3  Bingh.  297. 
70,  71,  2nd  edit.                                                (/)  Purcell  t.  Maenamara,  9   East, 

(c)  Jb.  361. 

((f)  Bristow  T.  Heywood,  1  Stark.  N.  {g)  Chambenr.  Robinson,  Str.691. 

P.  C.  48  ;  4  Campb.  214,  S.  C.    But  see  (A)  NorrU  t.  Tyler,  Cowp.  37. 

Watkim  t.  Lee,  5  M.  &  W.  270. 
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tioii,  to  diaeoTcr  the  truth,  and  thmt  he  icted  on  m  bdief  that  he  was 
rig^t ;  oth^irise  the  want  of  probaUe  cause  w31  subject  him  to  the 
imiNitation  of  malice,  and  ctmsequently  to  this  action.  MSS*  It 
must  appear  that  the  phuntiff  was  acquitted  upon  the  prosecu- 
tion {t)j  before  the  action  was  brought ;  but  the  day  of  the  acquittal 
is  not  matmal.  Hence,  where  it  was  stated  in  the  declaration, 
undar  a  scilicet,  that  the  ac<|uittal  Uxk  place  on  the  morrow  of  the 
Holy  Trinity,  (which  allegation  was  not  accompanied  with  a  prout 
patet  per  reoordum,)  and  by  the  record,  when  produced  in  evidence, 
it  appeared  that  it  took  place  on  Tuesday  next  after  Blaster  Term ; 
the  latter  day  having  bcM^n  before  action  brousfat,  the  variance  ^^as 
hold^i  to  be  inmiaterial,  on  the  ground  that  Uie  day  mentioned  in 
the  declaration  was  not  aliened  as  part  of  the  description  of  the 
record  of  acquittal  (7).  So  where,  m  an  action  for  a  false  return 
to  a  fieri  fiicias,  the  declaration  stated,  that  the  plaintifTin  Trinity 
Term,  2  Geo.  IV.,  recovered,  &c.,  ^*'  as  it  appean  hy  record^*  and 
tiie  proof  was  of  a  judgment  in  Elaster  Term,  3  Geo.  IV. ;  it  was 
hoMen  (A),  that  this  was  not  any  variance ;  for  that  the  averment 
"  as  i^pears  by  the  record,^  was  surplusage,  and  might  be  rejected, 
inasmuch  as  the  judgment  was  not  the  foundation  of,  but  induce- 
ment to,  the  action.  But  where  a  declaration  against  the  marshal 
for  an  escape  aliened  that  S.  S.  was  arrested  and  gave  bail,  that 
afterwards  bail  above  was  put  in  before  a  judge  at  chambers,  ^^  as 
appears  by  the  record  of  the  recognizance ;"  that  S.  S.  surrendered 
in  dischai^  of  the  bail  and  afterwards  escaped :  it  was  holden  (/), 
that  the  averm^it  was  not  made  out  by  the  production  of  the  filar 
ser's  book,  the  entry  therein  importing  that  the  recognizance  was 
taken  before  a  single  judge,  an  examined  copy  of  the  entry  of  the 
recognizance  of  bail,  statins  that  the  recognizance  was  taken  before 
the  court  at  Westminster,  having  also  been  given  in  evidence.  In 
an  action  on  the  case  for  a  malicious  prosecution  (m),  where  there 

(0  PwreeU  v,  Mtumamara^  9  East,  157»  C.  2. 

in  which  Pope  ▼.  Fo9ter,  4  T.  R.  590,  was  {k)  Sioddart  t.  Paimir,  3  B.  &  C.  2. 

overruled.    See  also  fVoo4ford  t.  ^A/cy,  (I)  Betam  t.  /ofM«,  4  B.  &  C.  403. 

2  Campb.  194  ;  PhiU^  t.  Show,  4  B.  &  (m)  Joktuwa  ▼.  Browmng^  6  Mod.  216. 
A.  435  ;  and  Sioddart  ▼.  Palmer,  3  B.  & 


(7)  **  There  are  two  sorts  of  allegations ;  the  one  of  matter  of  sub- 
stance, which  must  be  substantially  proved;  the  other  of  description, 
which  must  be  literally  proved."  Per  Lord  EUenboraught  C.  J.,  S,  C. 
**  Where  the  day  laid  is  made  part  of  the  description  of  the  instrument 
referred  to,  which  instrument  is  necessary  to  be  proved,  the  day  laid  must 
be  proved  as  part  of  that  instrument.  But  where  the  day  laid  is  not 
material  in  itself,  and  need  not  have  been  proved  as  laid  ;  supposing  the 
proof  to  have  been  hy  parol,  if  the  fact  proved  will  support  the  declara- 
tion, I  see  no  ground  for  any  distinction  between  making  such  proof  by 
matter  of  record  or  by  parol."     Per  Lawrence ^  J.,  S,  C,  9  East,  162. 

VOL.    II.  2  0 
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was  not  any  person  present  at  the  time  when  the  supposed  felony 
was  committed,  except  defendant's  wife ;  Holt^  C.  J.,  allowed  the 
evidence  of  the  wife,  riven  at  the  trial  of  the  indictment,  as  good 
evidence  to  prove  a  felony  having  been  committed.  In  an  action  on 
the  case  for  maliciouslv  indicting  plaintiff  and  others  for  a  con- 
spiracy (n),  the  counsel  for  the  plaintiff  called  one  of  the  grand  jury, 
before  whom  the  bill  of  indictment  had  been  preferred,  and  found 
a  true  bill,  to  prove  that  the  defendant  was  the  prosecutor  of  the 
indictment.  Oarrow^  for  the  defendant,  objected  to  his  being 
examined,  observing,  that  the  grand  juryman  could  collect  this  cir- 
cumstance of  defendant's  having  been  the  prosecutor,  from  the  tes- 
timony only  which  had  been  produced  before  him  in  his  character  of 
grand  juryman,  and  which  by  his  oath  he  was  bound  not  to  disclose; 
but  Kenyan^  C.  J.,  thought  that  the  question  of  ^^  who  was  the  prose- 
cutor of  the  indictment?"  was  a  question  of  fact,  the  disclosure  of 
which  did  not  infringe  upon  the  grand  juryman^s  oath,  and  therefore 
permitted  him  to  be  examined  as  to  that  point.  Case  for  a  mali- 
cious prosecution  of  an  indictment  (o),  whereof  (as  was  alleged) 
plaintiff  was  legitimo  modo  acquietatus ;  upon  the  trial  it  appeared, 
that  he  was  acquitted  no  otherwise  than  by  an  entry  of  a  nolle  prose' 
quL  Per  Cur.  "  This  evidence  does  not  support  the  declaration ; 
for  the  nolle  prosequi  is  a  discharge  as  to  the  indictment,  but  it  is 
not  an  acquittal  of  the  crime.^  In  an  action  for  a  malicious  arrest, 
the  plaintiff  cannot  recover  (p)  damages  for  the  extra  costs.  If  two 
are  found  guilty,  it  must  be  of  joint  acts  (9),  and  the  damages  must 
be  joint.  Action  for  malicious  prosecution  for  perjury,  where  there 
had  been  thirty-three  assignments,  the  defendant  proved,  that  he 
had  probable  cause  for  many  of  the  charges ;  but  knowing  one  of 
them  to  be  false.  Lord  Mansfield^  C.  J.,  held,  that  the  plaintiff  should 
recover  for  that  one,  though  there  was  probable  cause  for  the  others. 
Jury  found  <f  100  damages  for  the  plaintiff  (r). 


(fi)  8yke»,  Gent,,  one,  ^e.  ▼.  Dunbar, 
Middlesex  Sittings  after  M.  T.  40  Geo. 
in.,ir(enyofi,  C.J.,MSS.  See  the  remarks 
of  Mr.  Starkie  on  this  case  in  toI.  2,  p. 
70,  n.  (p)y  of  the  second  edition  of  his 
▼alnable  treatise  on  Slander  and  Libel. 

(0)  Ooddard  v.  Smith,  Salk.  21 ;  6 
Mod.  261,  S,  C. 

(p)  Sinclair  ?.   Eldred,  4  Tannt.  7, 


recognized  by  Bett,  C.  J.,  in  Webber  v. 
Nicholae,  Ry.  &  Moo.  419.  Contra,  per 
Ld.  Ellenbwrough,  C.  J.,  in  Sandback  y. 
Thomas,  1  Stark.  N.  P.  C.  306. 

(q)  Hilditch  V.  Eylee,  H.,  29  Geo.  III., 
coram  Wilton,  J.,  Guildhall,  MSS. 

(r)  Proaeer  ▼.  Nixon,  cited  in  Sutton 
T.  Johnstone,  1  T.  R.  533. 
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MANDAMUS. 

I.  Nature  of  the  Writ  of  Mandamus^  p.  1069 ;  Mandamus  to 
restore  or  admit  Persons  to  Corporate  Offices ^  p.  1070. 
IL  In  what  other  Cases  the  Court  will  grant  a  Mandamus^  p.  1075. 

III.  Where  not,  p.  101%. 

IV.  Form  of  the  Writ,  p.  1081. 
V.  Of  the  Return,  p.  \0^, 

VI.  Of  the  Remedy,  where  the  Party  to  whom  the  Writ  of  Man- 
damus is  directed,  does  not  make  any  Return,  or  where  he 
makes  an  insufficient,  or  false  Return,  p.  1 086. 


I.  Nature  of  the  Writ  of  Mandamus,  p.  1069  ;  Mandamus  to  restore 
or  admit  Persons  to  Corporate  Offices,  p,  1070. 

The  writ  of  mandamus  is  a  prerogative  writ,  containing  a  com- 
mand, in  the  king's  name,  and  issuing  from  the  Court  of  King's 
Bench,  directed  to  persons,  corporations,  or  inferior  courts  of  judi- 
cature within  the  kmg's  dominions,  requiring  them  to  do  a  certain 
specific  act,  as  being  the  duty  of  their  office,  character,  or  situation, 
agreeably  to  right  and  justice.  This  writ  affords  a  proper  remedy, 
in  cases  where  the  party  has  not  any  other  means  of  compelling  a 
specific  performance.  The  object  of  the  writ  is  not  to  supers^e 
legal  remedies,  but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  writ  is  a  aefect  of  justice.  It  is,  however,  a 
prerogative  writ,  and  not  a  writ  of  right  (a),  and  it  is  the  absence 
or  want  of  a  specific  legal  remedy,  which  gives  the  court  jurisdic- 
tion (5).     There  must  be  a  specific  legal  right  (c),  as  well  as  the 

{a)  Per  AMhhurst,  J.,  in  R.  ▼.  Commii-  (c)  Per  Lord Ellenhorough,  C.  J.,  in  R. 

iionen  qf  Ejceise,  2  T.  R.  385.  t.  Archbishop  qf  Canterbury,  8  East,  219. 

(b)  Per  Ld.  EUenborough,  C.  J.,  Brittol  See  also  Coleridge,  J,,  in  R.  t.  NotttHg- 

Dock  Company,  M.  52  Geo.  III.,  MS.  ham  Old  Water  Worke  Company,  6  A.  & 

See  also  the  opinion  of  Butler,  J.,  in  R.  E.  372. 
▼.  MarqtHM  of  Stafford,  3  T.  R.  652. 
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want  of  a  specific  legal  remedy,  in  order  to  found  an  application  for 
a  mandamus.  And  there  must  have  been  a  direct  refusal  (d)  to  do 
that,  which  it  is  the  object  of  the  mandamus  to  enforce,  either  in 
terms,  or  by  circumstances,  which  distinctly  show  an  intention  in 
the  party  not  to  do  the  act  required.  It  is  no  objection,  however, 
to  the  granting  a  mandamus  to  do  a  particular  act,  that  an  indict- 
ment will  also  lie  (e)  for  the  omission  to  do  that  act.  But  the  court 
will  not  carry  the  remedy  by  mandamus  so  far  as  to  issue  the  writ, 
wherever  any  officer  (/)  has  neglected  his  duty.  "  There  is  con- 
siderable doubt  (9),  whether,  when  an  inferior  officer  refuses  to  do 
his  duty,  he  being  amenable  to  other  persons,  this  court  will,  under 
any  circumstances,  interfere  by  mandamus.*'  The  power  to  issue 
this  writ  belongs  exclusively  to  the  Ck>urt  of  King's  Bench,  and  is 
considered  as  one  of  the  flowers  (A)  of  that  court ;  but  this  power 
ought  to  be  exercised  with  great  caution,  as  a  writ  of  error  does  not 
lie  on  this  proceeding.  A  mandamus  lies  either  to  restore  a  person 
WTonfffiiUy  ousted,  or  to  admit  a  person  wrongfully  refused.  A 
man<mmus  lies  to  restore  a  person  who  has  been  removed  from  his 
office  without  cause ;  as  a  mayor,  bailiff  (i),  alderman  (A),  burgess  (l)^ 
jurat  (m),  common  council-man  (n),  recorder  (o),  town-derk  (j?), 
or  Serjeant  (9).  Formerly,  in  these  cases,  the  writ  was  termed 
^'  a  wnt  of  restitution/'  and  appears  to  have  been  confined  exclu- 
sively to  offices  of  a  public  nature.  The  title  *'  mandamus"  is  not 
found  in  the  old  abriagments.  By  an  extension  of  the  ancient  writ 
of  restitution,  a  remedy  has  been  provided  for  persons  who  have 
been  duly  elected  to  offices,  although  they  never  had  possession. 
Hence  a  mandamus  lies  to  admits  as  well  as  to  restore,  a  person  to 
his  office,  as  a  mayor,  alderman  (r),  town-clerk  («),  &c.  The 
admission  under  the  mandamus  gives  no  riffht,  but  only  a  legal  pos- 
session, to  enable  the  party  to  assert  his  right,  if  he  has  any. 
Hence,  non  fuit  electvs  has  been  holden  not  to  be  a  good  return  to 
a  mandamus,  to  swear  in  a  churchwarden  {t)y  because  it  is  directed 
only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  incon- 
venience can  follow ;  for  if  the  party  has  a  right,  he  ought  to  be 


((f)  R.  y.  Brecknock  and  Aberffovenny 
Canal  Company,  3  A.  &  B.  217 ;  4  Ney. 
&  M.  871 ;  8,  C,  R,  v.  Ford,  See  also 
jR.  V.  Wiltt  arid  Berki  Canal  Namgaiion, 
3  A.  &  E.  477 ;  5  Nev.  &  M.  344,  8.  C. 

(«)  R.  ▼.  The  Severn  and  Wye  Rail- 
way  Con^any,  2  B.  &  A.  646.  See  also 
R»  y.  Commienonen  qf  Dean  Inelosure,  2 
M.  &  S.  80,  cited  and  commented  on  by 
Denman,  C.  J.,  3  A.  &  E.  422,  22.  y. 
Jeyee, 

(/)  R.  V.  Jeyes,  3  A.  &  E.  416 ;  5 
Ner.  &  M.  101,  8.  C. 

{g)  Per  Denman,  C.  J.,  8,  C, 

(k)  Poph.  176. 

(t)  2  Rol.  Abr.  tit.  Restitution,  pL  4. 


(k)  8huttUworth  y.  Corporation  qfUn- 
coin,  2  Bulstr.  122  ;  TViytor'tcase,  Poph. 
133,  S.  P. 

(i)  Clerk's  case,  Cro.  Jac.  506.  See 
also  5  Mod.  257. 

1}  Anon.,  I  Ley.  148. 

U)  2  Rol.  Abr.  tit.  Reslitation,  pi.  8. 

\o)  lb.  pi.  6. 

Ip)  Pasch.  2  Car.  said  to  hare  been 
adjudged.     See  Sty.  457. 

(g)  2  Rol.  Abr.  tit.  Restitution,  pi.  7. 

(r)  Com.  Dig.  Mandamus  (A). 

(«)  Awdeley  y.  Joye,  Poph.  176. 

(0  R.  y.  White,  M.  11  Geo.  I.  (cited 
by  Strange,  org,,  Str.  894,  5). 
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admitted ;  if  he  has  not,  the  admission  will  do  him  no  good.  Where- 
ver the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let  the 
consequence  be  what  it  will.  J?,  v.  Simpson^  M.  11  Geo.  I.,  Str.  895. 
That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Kodney  Fane  mto  the  office  of  churchwarden.  The  archd^uxm 
returned,  that  before  the  coming  of  the  writ,  he  received  an  inhi- 
bition from  the  bishop ;  but  the  court  held,  that  was  no  excuse,  and 
that  a  ministerial  officer  is  to  do  his  duty,  whether  the  act  would  be 
of  any  validity  or  not-  Where  there  are  two  sets  of  parties,  who 
have  each  a  colourable  title  to  the  office  of  churchwarden,  both  sets 
must  be  sworn  in  (ic). 

By  the  common  hiw,  upon  the  death  of  a  mayor,  or  other  chief 
ma^trate  of  boroughs  or  corporations  within  the  year,  the  Court 
of  King's  Bench  was  authorized  to  grant  a  mandamus  immediately 
to  fill  up  the  vacancy  thus  occasioned  by  the  act  of  God  and  an 
ordinary  contingency  (x) ;  but,  upon  an  omission  to  elect  at  the 
charter-day  (1),  or  to  do  such  acts  as  were  by  the  charter  required 
to  be  done  at  certain  times,  in  order  to  complete  the  election,  or 
upon  the  removal  of  an  officer  unduly  chosen,  the  court  had  not  any 
power  to  compel  an  election,  or  the  performance  of  such  acts  as 
were  necessary  to  complete  an  election,  before  the  day  came  round 
again ;  for,  to  compel  the  corporation  to  proceed  to  an  election  at 
another  day,  would  not  be  enrorcing  obedience  to  the  king's  charter, 
but  to  authorize  them  to  act  in  opposition  to  it.     The  omission  to 
elect  might  be  owing  to  the  contrivance  of  the  person  who  ousht 
to  hold  the  court,  or  to  preside  in  the  assemblv  where  the  election 
was  to  be  made ;  or  it  might  be  the  efikct  of  pure  accident :   in 
either  case,  the  inconvenience  was  the  same :  a  forfeiture  of  the 
charter  might  be  incurred,  and  the  corporation  dissolved,  in  con- 

(«)  R.  T.  Archdeacon  nf  Middie»etf,  5      Dufield  and  another,  3  A.  &  E.  617. 
Ney.  &  M.  497 ;  3  A.  &  £.  615 ;  B^.  (s)  See  8  Mod.  129. 


(1)  By  Stat.  5  &  6  Will.  IV.  c.  76,  for  the  regulation  of  municipal  cor- 
porations in  England  and  Wales,  sect  1 ,  all  charters,  grants,  and  letters 
patent,  relating  to  the  several  boroughs  named  in  the  Schedules  (A)  and 
(B),  inconsistent  with  that  act,  are  repealed.  By  sect.  49,  the  council  in 
every  year  are  to  elect  the  mayor  on  the  9th  of  November,  and  in  case  of 
vacancy  within  the  year,  then  another  election  is  to  be  made  within  ten 
davs  after  the  vacancy.  In  Reg,  v.  Macgawan,  3  P.  &  D.  557,  it  was 
hoiden,  that  the  election  of  mayor  on  the  9th  of  November,  in  each  year, 
must  be  the  first  business  done  by  the  town  council,  and  that  an  election 
of  aldermen  on  that  day  previous  to  the  election  of  mayor  is  void.  By 
Stat.  6  &  7  Will.  IV.  c.  105,  s.  4,  the  mayor  shall  continue  in  office  one 
whole  year,  and  until  his  successor  shall  have  accepted  the  office  of  mayor, 
and  shall  have  made  and  subscribed  the  declaration  required  in  that  be- 
half. 
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sequence  of  such  omission  (^).  To  remedy  the  mischiefs  which 
might  thus  arise,  it  was  enacted,  by  stat.  11  Geo.  I.  c.  4,  s.  1  (2), 
That  if  in  any  city,  borough,  or  town  corporate,  in  England,  Wales, 
and  Berwick-upon-Tweed,  no  election  shall  be  made  of  the  mayor, 
bailiff,  or  other  chief  officer,  upon  the  day  or  within  the  time 
appointed  by  the  charter  or  usage,  or,  sucn  election  being  made, 
shall  afterwards  become  void,  whether  such  omission  or  avoidance 
shall  happen  through  the  default  of  the  officer  who  ought  to  hold 
the  court  or  preside,  or  by  any  accident,  or  other  means,  the  cor- 
poration shall  not  thereby  be  dissolved  or  disabled  from  electing 
such  officers ;  but  in  any  case  where  no  election  shall  be  made  as 
aforesaid^  the  members  of  the  corporation  may  meet  at  the  town-hall 
or  other  usual  place  of  meeting  for  making  such  election,  upon  the 
next  day  after  the  expiration  of  the  time  within  which  such  election 
ought  to  have  been  made,  unless  such  day  shall  be  Sunday,  and 
then  on  the  Monday  following,  between  the  hours  of  ten  m  the 
morning  and  two  in  the  afternoon  (3),  and  proceed  to  an  election ; 
and  in  case  the  mayor,  or  other  person  who  ought  to  hold  the 
court  or  preside,  shall  be  absent,  the  nearest  in  place  or  office 
having  a  right  to  vote  shall  hold  the  court  or  preside.  And  by 
sect.  2,  If  in  any  city,  borough,  or  town  corporate,  in  EnglancI, 
Wales,  and  Berwick-upon-Tweed,  no  election  shall  be  made  of  the 
mayor,  bailiff,  or  other  chief  officer,  upon  the  day  or  within  the 
time  appointed  by  charter  or  usage  for  that  purpose,  and  no  elec- 
tion of  such  officer  shall  be  made,  pursuant  to  the  directions  herein 

{y)  ^tt  ^e  CMt  of  The  Corporation  qf  verted  Elections,  p.  63,  edit.  1775.  N. 

Bantntry,  10  Mod.  346,  dted  Arom  a  MS.  The  cases  of  Banbury  and  Tmerton  gave 

note  by  Lord  Hardwicke^  C.  J.,  in  J2.  y.  rise  to  the  stat.  11  Geo.  I.  c.  4,  founded 

Pasmore,  3  T.  R.  221 ;  R.  v.  Tregonyj  8  on   a    constitutional   jealousy,    lest  the 

Mod.  127.     See  also  the  report  of  the  crown  should  have  it  in  their  power  to 

attorney  and  solicitor  general  in  1724,  model  all  corporations  upon  the  death  of 

in  the  Twerton  case,  2  Doug.  Contro-  mayors,  &c. 


(2)  By  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  26,  all  the  powers  of  this 
act  of  11  Geo.  IV.,  given  to  the  Court  of  King's  Bench,  are  extended  to 
elections  under  the  5  &  6  Will.  IV.  c.  76,  and  this  act  of  7  Will.  IV.  & 
1  Vict.  c.  78. 

(3)  ''I  think  the  time  is  not  essential ;  but  only  directory.  It  was  ap- 
pointed to  prevent  surprise ;  and  if  the  election  be  fairly  carried  on, 
though  at  a  different  hour,  yet  such  election  is  good."  Per  Lord  Hard- 
wicke,  C.  J.,  in  R.  v.  Pole,  B.  R.  Trin.  7  &  8  Geo.  II.,  MS.  The 
language  of  Lord  Hardwicke,  in  another  note,  is  thus :  '^  As  to  the  hours, 
they  are  merely  directory  to  prevent  surprise ;  and  so  resolved  in  the  case 
of  Mc  Corporation  of  Launceston,  1  R.  A.  513,  4,  pi.  5."  The  distinc- 
tion between  matters  directory  and  obligatory  is  well  known  and  estab- 
lished. Per  Lord  Tenterden,  C.  J.,  delivering  judgment  of  court,  in  R. 
v.  Mayor  of  London,  9  B.  &  C.  31 ;  R.  v.  Mayor  of  Norwich,  1  B.  & 
Ad.  310,  S.  P. 
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before  prescribed,  or  such  election  being  made  shall  afterwards 
become  void  as  aforesaid,  in  every  such  case  his  Majesty's  Ck)urt  of 
King^s  Bench  may,  upon  motion,  award  a  writ  of  mandamus  re- 
quirmg  the  members  or  persons  having  a  right  to  vote  at,  or  to  do 
any  act  necessary  to  be  done  in  order  to  such  election,  respectively 
to  assemble  themselves  at  the  time  prefixed  in  the  writ,  and  to 
proceed  to  the  election  of  a  mayor,  bailiff,  or  other  chief  officer,  as 
the  case  shall  require,  and  to  do  every  act  necessary  to  be  done 
in  order  to  such  election :  or  to  signify  to  the  court  good  cause  to 
the  contrary,  and  thereupon  to  cause  such  proceedings  to  be  had 
as  in  any  other  cases  of  mandamus  for  election  of  officers  of  corpo- 
rations ;  and  of  the  time  appointed  by  such  writ  of  mandamus,  for 
holding  such  assembly,  public  notice  in  writing  shall,  by  such 
person  as  the  court  shall  appoint,  be  affixed  in  the  market-place,  or 
some  other  public  place  within  such  city,  &c.,  six  days  before  the 
day  so  appointed:  and  such  officer,  or  other  person  respectively, 
shall  preside  in  such  assembly  as  ought  to  have  presided  in  case  the 
same  had  been  made  upon  the  day  hereinbefore  prescribed  for  that 
purpose. 

Lastly,  the  persons  {z)  to  whom  the  mandamus  is  directed,  are  to 
make  their  return  to  the  first  writ.  Such  are  the  enactments  and 
provisions  of  the  stat.  11  Geo.  I.  c.  4,  which,  as  it  is  a  remedial  law, 
is  to  be  expounded  in  the  most  liberal  sense  that  the  words  are  ca- 
pable of  (4).  Hence  the  court  will  grant  a  mandamus  under  this 
statute,  to  compel  the  members  of  a  corporation  to  proceed  to  the 
election  of  a  mayor,  although  more  than  one  year,  e.g.y  three  or  four 
years,  have  elapsed,  since  a  regular  election  (a). 

The  statute  is  not  confined  to  annual  officers  (b).  The  words  in 
the  first  section  of  the  statute,  "  no  election,^'  are  to  be  construed 
"  no  legal  election  ;^  and  consequentiv,  although  there  has  been  an 
election,  de  facto^  the  court  has  a  discretionary  power,  upon  con- 
sidering all  the  circumstances  of  the  election,  to  award  or  not  to 
award  a  mandamus,  as  the  justice  of  the  case  may  require  (c).  If 
the  legality  of  the  election,  de  facto  ^  be  doubtful,  and  fit  to  be  tried 

(z)  Sect.  9.  was  an  authority  in  point. 

(a)  R,  ▼.  BurgeMet  qf  the  Borough  qf         (6)  R.  ▼.  The  Mayor  and  Burgeetet  qf 

Or/ord,  M.  9  Geo.  II..  MS.,  BuU.  N.  P.  Thetford,  8  East,  270. 
201 ;  34  MS.  Serjeant  HiU,  p.  263,  S,  C,  (c)  JR.  ▼.  Newsham,  Say.  R.  211,  Bo- 

there  said  by  the  court,  that  the  Corpora-  rough  of  Carmarthen, 
/ton  qf  Maeele^eld,  T.  R.  11  Geo.  I., 


(4)  *<  This  being  a  remedial  law  to  prevent  the  inconveDiences  that  may 
arise,  by  any  accident,  from  non-elections,  if  the  parliament  uses  such 
words  in  an  act  that  will  take  in  other  cases  within  the  same  mischief, 
the  court  ought  to  construe  such  kind  of  acts  as  liberally  as  possible." 
Per  Lord  Hardwicke,  C.  J.,  in  i?.  v.  Pole,  ubi  sup. 


1074 


MANDAMUS. 


by  information  in  nature  of  quo  warranto,  the  court  will  not  award 
a  mandamus  (d) ;  but  if  it  appear  clearly  that  the  election  was 
illegal,  or  a  merely  colourable  and  void  (e)  election,  the  court  will 
grant  a  mandamus  (f) ;  for  in  such  case  it  would  be  nugatory  to  try 
the  legality  of  the  election  in  an  information  in  the  nature  of  quo 
warranto.  And  the  court  will  grant  a  mandamus,  not  only  for  the 
head  ofiBicer  (g),  but  also  for  others  who  are  necessary  constituent 
parts  of  the  corporation  (A). 

An  election  completed  after  the  departure  of  the  presiding  officer, 
who  forms  an  integral  part  in  the  elective  assembly,  is  void  (t).  An 
assembly  was  regularly  convened  for  the  purpose  of  nominating  and 
electing  a  new  mayor,  over  which  the  then  mayor  presided.  He 
declared  that  the  persons  with  whom  the  nomination  rested  were 
equally  divided,  and  consequently  that  no  election  could  be  made ; 
and  thereupon  he  directed  proclamation  to  be  made  for  dissolving 
the  assembly.  No  objection  was  made  to  this,  nor  did  any  persons 
give  notice  that  they  meant  to  proceed  to  make  an  election.  But 
when  the  mayor  was  gone  away,  and  a  number  of  the  burgesses  also 
departed,  considering  the  assembly  as  dissolved,  the  rest  proceeded 
to  make  an  election.  It  was  holden  (ft),  that  this  election  could  not 
be  supported ;  for  assuming  it  to  be  clear  (though  the  point  has 
never  been  judicially  decided)  that  an  election  begun  by  one  pre- 
siding officer,  could  be  completed  under  another,  yet  this  was  not  a 
continuation  of  the  business  begun  before  the  mayor,  but  an  attempt 
to  continue  that  which  had  been  concluded.  Considering,  also,  the 
case  upon  the  statute,  and  that  if  the  mayor  absent  himself,  the  next 
in  place  and  order  present  may  preside :  yet  here  the  mayor  did  not 
absent  himself,  but  did  preside,  and  as  presiding  officer  determined 
upon  the  validity  of  the  votes,  that  they  were  equal,  and  that  no 
election  could  be  had,  and  then  dissolved  the  assembly ;  and  all  this 
without  any  objection  made  at  the  time ;  and  in  consequence  of  such 
dissolution  of  the  assembly,  unobjected  to,  as  it  appeared,  many  of 
the  freemen  went  away,  and  then  the  rest  of  them  niade  the  election 
in  question ;  this  was  not  an  election  within  the  aid  of  the  statute, 
which  never  meant  to  protect  elections  made  by  surprise  and  iraud. 
Words  of  permission,  when  tending  to  promote  the  public  benefit. 


(<0  R,  Y.  Bankes,  H.  4  Geo.  III.,  3 
Burr.  1452,  Borough  of  Corfe  Castle  ;  R, 
Y.  Mayor  of  Colchester,  2  T.  R.  259  ;  R, 
Y.  Mayor,  See.  qf  Oaford,  6  A.  &  E.  349. 

(e)  As  where  the  person  elected  mayor 
was  at  the  time  a  captain  of  foot  on  a 
Yoyage  to  America  with  his  regiment,  and 
likely  to  continue  abroad  for  six  years. 
R,  Y.  Corporation  qf  Cambridge,  New- 
land's  MS.  4to,  109. 

(/)  R.  Y.  Mayor  qf  Bossiney,  alias 
nntagel,U.  8  Geo.  II.,  MS.;  8.  C, 
shortly  reported,  Str.  1003 ;  Bull.  N.  P. 


201,  cited  in  R.  y.  Banket,  3  Burr.  1454 ; 
case  of  Aberyetwith,  Trin.  14  Geo.  II., 
Str.  1157  ;  Corporation  qf  Scarborough^ 
Hil.  16  Geo.  II.,  Str.  1180  ;  R,  y.  New- 
sham,  Borough  of  Carmarthen,  E.  28  Geo. 
II.,  Say.  211;  R,  y.  Mayor  qf  Cam- 
bridge, H.  7  Geo.  III.,  4  Burr.  2008. 

i^g)  R,  Y.  Corporation  qf  BridgewaicTf 
3  Doug.  379. 

(h)  Corporation  of  Scarborough,  Str. 
1180. 

(t)  R.  Y.  Sutler,  8  East,  389. 

(k)  R.  Y.  Gabonan,  U  East,  77. 
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are  always  held  to  be  compulsory ;  hence,  where  the  words  of  the 
charter  were,  that  the  mayor  and  jm*ats  "  might  have  power^  to 
hold  a  court  of  record  for  the  recovery  of  debts,  a  mandamus  was 
granted  (/)  to  compel  them  to  hold  it;  although  it  appeared  that  no 
such  court  had  been  holden  for  above  thirty  years. 


II.  In  what  other  Cases  the  Court  will  grant  a  Mandamus, 

The  circumstance  of  the  office  being  subject  to  the  Ecclesiastical 
Court,  affords  no  objection.  Hence,  writs  of  mandamus  have  been 
granted  to  admit  or  restore  prebendaries(m),  an  apparitor-generaI(n), 
parish  clerks  (o),  and  sextons  {p).  So  to  admit  scavengers  (9),  &c.; 
to  restore  a  schoolmaster  of  a  grammar-school  founded  by  the 
crown  (r) ;  so  to  restore  a  member  of  an  university  who  had  been 
improperly  suspended  from  his  degrees  (5).  In  like  manner  a  man- 
damus will  lie  to  compel  a  dean  and  chapter  to  fill  up  a  vacancy 
among  canons  residentiary  (i) ;  so  to  the  Ecclesiastical  Court  (u)^ 
to  swear  churchwardens  elected  by  the  parish  ;  so  to  grant  the  pro- 
bate of  a  will  to  an  executor  (x).  So  a  mandamus  lies  to  the  judge 
of  the  Prerogative  Court  of  Canterbuiy  to  grant  administration  to 
the  husband  of  the  wife's  estate,  when  the  husband  has  done  nothing 
to  depart  from  his  right  (y).  In  the  case  of  M,  v.  Windham  (z)^ 
the  court  granted  a  mandamus  to  compel  the  warden  of  Wadhiam 
College  to  affix  the  common  seal  of  the  college  to  an  answer  of  the 
fellows^  &c.,  in  chancery,  although  the  warden  disapproved  of  the 
answer  of  the  fellows,  and  had  put  in  a  separate  answer.  So  a  man- 
damus lies  to  compel  a  bishop  (a)  to  grant  inspection  of  his  register 
of  presentations  and  institutions  to  a  living  within  his  diocese,  to  a 
person  claiming  the  right  of  patronage,  although  the  bishop  himself 


(/)  R.  T.  The  Mayor  and  Jurats  of 
Hastings,  B.  R.  HU.  2  &  3  Geo.  IV.,  5 
B.  &  A.  692,  n.  See  also  R,  t.  Steward, 
&>c.  qf  Havering  Atte  Bower,  5  B.  &  A. 
691. 

(m)  R,  y.  Dean  qf  Norwich,  Str.  159. 

(ft)  Folkes^s  case,  cited  per  Cur,,  in  R, 
y.  Ward,  Str.  897. 

(0)  R,  y,  Ashton,  Say.  R.  159 ;  JR.  y. 
Warren,  Cowp.  371. 

(jt)  R.  T.  Churchwardens  qf  King's 
Clere,  2  Lev.  18 ;  1  Vent.  143, 8.  C.  N.  It 
appeared,  by  the  certificate  of  the  minis- 
ster  and  several  parishioners,  that  the 
sexton  was  an  officer  for  life,  and  received 
twopence  from  every  house,  yearly,  aa 
wages.     But  in  the  same  term  it  was 


granted  for  another  sexton  without  such 
certificate. 

(q)  Said  per  Cur,,  in  He^s  case,  1  Ventr. 
143,  to  have  been  granted.  See  also  2  T. 
R.  181. 

(r)  R.  V.  Bailiffs  qf  Morpeth,  Str.  58. 

(»)  R,  V.  U.  qf  Cambridge,  T.  19  Geo. 
III.,  Dr.  Ewin's  case. 

(/)  Bishop  qf  Chichester  v.  Harward, 
1  T.  R.  652. 

(«)  Anon,,  1  Ventr.  115. 

(jr)  1  Ventr.  335. 

(y)  R,  V.  Bettesworth,  Str.  857, 1118. 

(z)  Cowp.  377. 

(a)  R.  V.  The  Bishop  qf  Ely,  8  B.  fit 
C.  112. 
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claimed  that  risht ;  for  such  register  is  of  a  public  nature.     So  to 
admit  a  clerk  (&)  of  ti-ustees  under  the  Genersd  Turnpike  Act. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the  poor, 
although  the  time  mentioned  in  the  stat.  43  Eliz.  has  expired :  be- 
cause the  statute^  for  the  relief  of  the  poor  are  to  be  construed 
liberally  (c).  So  to  appoint  a  surveyor  of  the  highways  (rf),  where 
the  J.  r.  had  not  appointed  at  the  time  mentioned  in  the  stat.  13 
Geo.  III.  c.  78.  s.  1  (e).  So  to  sign  and  allow  a  poor's  rate ;  and 
in  this  case  they  will  grant  the  mandamus  in  the  first  instance,  and 
not  a  rule  to  show  cause ;  for  otherwise  the  poor  might  starve  (/). 
So  to  the  justices  of  the  peace  of  a  county  or  borough,  to  permit  an 
individual  (^)  on  behalf  of  several  persons  who  contribute  to  the 
county  rate,  to  inspect  and  take  copies  of  the  last  two  rates  made 
by  the  justices,  and  all  orders  for  the  expenditure  thereof,  and  other 
proceedings  relating  thereto.  But  an  application  for  such  inspec- 
tion must  be  previously  made  to  the  justices  assembled  at  c|uarter 
sessions.  The  court  will  not  grant  a  mandamus  (h)  to  justices  in 
sessions  to  do  that  which  may  occasion  costs,  for  which  they  have 
no  means  of  reimbursing  themselves.  Neither  will  the  court  grant 
a  mandamus  to  a  J.  P.  to  do  an  act,  when  there  is  a  legal  prooabi- 
lity  than  an  action  (£)  will  be  brought  against  him  for  doing  it.  A 
party  applying  for  a  mandamus  to  compel  churchwardens  to  allow 
him  to  inspect  their  accounts,  according  to  the  directions  of  the 
17  Geo.  II.  c.  38,  must  state  some  special  reasons  (k)  for  which 
he  wishes  to  see  the  accounts.  It  is  no  answer  to  the  applica- 
tion, that  the  statute  imposes  a  penalty  upon  a  churchwarden  impro- 
perly refusing  inspection  (Z).  Although  it  was  formerly  doubted 
whether  a  mandamus  would  lie  to  a  lord  of  a  manor  to  admit  a 
copyholder,  yet  in  R.  v.  Rennett  (m),  where  application  was  made 
for  a  mandamus  to  the  steward  of  a  manor  to  admit  a  person  who 
claimed  as  heir  at  law  to  a  customary  estate  within  the  manor, 
the  court  said,  they  had  no  doubt  but  that  a  mandamus  ouffht 
to  be  granted,  to  compel  a  lord  of  a  manor  to  admit  a  copyholder, 
if  a  proper  case  were  laid  before  them ;  but  as  the  party  making  this 
application  claimed  by  descent,  it  would  not  answer  any  purpose  to 
grant  the  mandamus,  since  he  had  as  complete  a  title  without  ad- 
mittance as  with  it,  against  all  the  world  but  the  lord.    See  also  JR. 


(jb)  JR.  ▼.  Tru8te69  (tf  Cheshimt  Turn- 
pike, 5  B.  &  Ad.  438. 

(c)  H.  ▼.  Sparrow,  Str.  1123. 

(d)  R,  Y.  Justices  of  Denbighshire,  4 
Eaat,  142. 

(e)  Repealed  by  stat.  5  &  6  Will.  IV. 
c.  50. 

(/)  R,  V.  Fisher,  Say.  R.  160. 

(jjf)  R,  Y.  Justices  qf  Leicester,  4  B.  & 
C.  891. 

(A)  In  re  Lodge,  2  A.  &  E.  123 ;  4  Nev. 
&  M.  312,  S.  C. 


(t)  R.  ▼.  Greame,  2  A.  &  E.  615.  See 
also  R.  Y.  The  Justices  qf  Bucks,  3  NeY. 
&  M.  68. 

(k)  R.  Y.  Clear,  4  B.  &  C.  899. 

(0  s.  a 

(m)  2  T.  R.  197 ;  but  this  case  was 
OYerruled  in  R,  y.  The  Brewers*  Company^ 
3  B.  &  C.  172,  recognized  by  Bayley,  J., 
in  R,  Y.  Wilson,  10  B.  &  C.  87 ;  and  see 
R.  Y.  Lord  qfthe  Manor  qfBonsall,  3  B. 
&C.  173. 
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V.  Lord  of  the  Manor  ofHendon  (n),  where  a  mandamus  was  granted 
to  the  lord,  who  had  refused  to  admit  the  surrenderee  of  a  copyhold 
estate  on  account  of  a  disac^reement  respecting  the  fine  to  be  paid  ; 
the  court  observing,  that  tney  would  not  give  an  opinion  respecting 
the  lord^s  fine  on  an  application  by  a  tenant  for  a  mandamus  to  be 
admitted,  because  the  lord  had  not  any  right  to  the  fine  until  admit- 
tance.     See  also  R,  v.  Coggan^  where  a  mandamus  was  granted  to 
the  lord  and  steward  of  a  manor  to  admit  a  person  to  a  copyhold 
tenement,  who  had  k  prima  facie  legal  title^  in  order  to  enable  him 
to  try  his  right,  though  a  court  of  equity  had  before  refused  to  com- 
pel the  lord  to  admit  him  for  want  ot  his  showing  an  equitable  right 
to  the  property  (o)  :  Lord  Ellenhorough^  C.  J.,  observing,  that  he 
was  aware  that  the  power  of  the  Court  of  King's  Bench  to  grant  a 
mandamus  to  admit  to  a  copyhold,  had  been  questioned  on  the  other 
side  of  the  Hall,  yet  the  court  having,  for  many  years  past,  been  in 
the  constant  habit  of  granting  such  writs,  upon  a  sufficient  j?rii7id /bete 
title  made  out  on  the  part  of  the  person  applying,  he  could  not  doubt 
their  power  in  this  respect.      N.  There  being  a  claim  of  a  previous 
fine  due  to  the  lord  in  respect  of  the  ancestor  from  whom  the  party 
claimed,  the  rule  for  a  mandamus  was  granted,  upon  the  party's  un- 
dertaking to  pay  such  fine  or  fines  as  should  be  due  to  the  lord. 
The  court  will  not  grant  a  mandamus  to  admit  cestui  que  trust,  al- 
though he  has  a  clear  equity,  the  legal  estate  appearing  on  the  court 
rolls  to  be  in  the  trustees.     No  instance  is  to  be  found  of  the  court 
granting  a  mandamus  to  the  lord  to  license (p)  under  any  circum- 
stances.     It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  franchise,  whether  by  charter,  prescription,  or  tenure ; 
therefore,  where,  by  the  custom  of  the  borough  of  Midhurst,  the 
jury  at  a  court  baron  is  to  present  the  alienation  of  every  burgage 
tenement,  and  upon  such  presentment  the  steward  is  to  admit  the 
tenant,  who  then  becomes  entitled  to  the  franchises  of  the  borough, 
the  jury,  at  a  court  baron  in  1749,  having  refused  to  present  several 
conveyances  of  burgage  tenements,  the  court  granted  (q)  a  manda- 
mus to  the  lord  to  hold  a  court,  and  to  the  burgesses  to  attend  at 
such  court,  and  to  present  the  conveyances.    And  though  one  man- 
damus will  not  lie  to  restore  several  persons,  yet  the  court  held  it 
would  lie  in  this  case  to  the  jury  to  do  an  act  to  perfect  the  rights  of 
several.     So  where,  by  the  custom,  the  court-leet  was  to  present  to 
the  steward  the  person  whom  the  commonalty  of  the  borough  had 
chosen  to  be  mayor,  the  court  granted  (r)  a  mandamus  to  the  steward 
to  hold  a  court-leet,  and  to  the  in-burgesses  to  attend  at  such  court, 
and  to  present  J.  D.,  who  had  been  chosen  by  the  conunonalty. 
And  it  is  the  same  where  no  particular  person  is  interested;  as 

(n)  2  T.  R.  484.  name  of  R.  v.  Ld.  Montague. 

(o)  6  East,  431.  (r)  Borough  qf  Christehurch,  12  Geo. 

Ip)  R,  T.  Hale,  9  A.  &  E.  342.  II.,  Boll.  N.  P.  200 ;  S,  C,  cited  in  1  Bl. 

{q)  R.  T.  Midhurst,  1  WUs.  283  ;  1  Bl.  R.  62. 
R.  60 ;   Bull.  N.  P.  200»  S.  C,  by  the 
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where  by  charter  or  prescription  the  corporate  body  ought  to  con- 
sist of  a  definite  number  («),  and  they  neglect  to  fill  up  the  vacancies 
as  they  happen,  the  court  will  grant  a  mandamus.  Where  a  defen- 
dant is  ousted  on  quo  warranto,  the  prosecutor  (t)  is  entitled  to  the 
writ  of  mandamus  for  a  new  election,  if  he  applies  in  a  reasonable 
time ;  if  not,  the  defendant  («). 

In  cases  of  actions  or  suits  commenced  here,  for  which  cause 
hath  arisen  in  India,  the  king's  courts  at  Westminster  may  award 
writs  of  mandamus  to  the  C.  J.,  and  judges  of  the  supreme  court 
of  judicature,  or  judges  of  the  mayor  s  court  at  Madras,  Bombay, 
or  Bencoolen,  for  the  examination  of  witnesses.  The  plaintiff  ob- 
taining the  verdict  is  entitled  (x)  to  the  costs  of  cross-examining 
witnesses  under  a  mandamus  obtained  by  the  defendant. 

In  i2.  V.  The  Lords  Cammissumers  of  the  Treanary  (y\  the  court 
granted  a  mandamus  on  the  application  of  W.  G.  Smyth,  to  the 
fords  commissioners  to  make  and  issue  a  Treasury  minute  or  autho- 
rity for  the  payment  to  S.  of  the  arrears  of  a  pension  admitted  to 
be  held  by  them  for  his  benefit ;  inasmuch  as  the  claimant  had  a 
legal  right  and  no  other  remedy,  and  as  the  writ  was  demanded  not 
against  the  king,  but  against  officers  to  whom  the  money  had  been 
paid  for  the  claimant's  use.  A  party  found  guilty  by  a  jury  at  a 
session  irregularly  holden,  is  entitled  to  have  the  record  of  the  pro- 
ceedings correctlv  made  up  according  to  the  fact,  and  the  court 
wiU  grant  a  mandamus  to  tne  justices  to  make  up  such  record  (z). 


III.   Where  not. 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  makmg  the  application  has  not  any  other  specific  legal 
remedy  (a).  On  this  ^und  the  court  remsed  to  grant  a  man- 
damus to  a  bishop,  to  hcense  a  curate  of  a  curacy,  which  had  been 
twice  augmentea  by  Queen  Anne's  bounty,  where  the  rieht  of 
appointing  was  claimed  by  two  several  parties,  and  there  had  been 
cross  nominations ;  because  the  party  nad  another  specific  remedy 
by  qtiare  impedit  (b).     So  a  mandamus  does  not  lie  to  the  governor 

(s)  Case  of  The  Tbion  qf  Nottingham^  5  B.  &  Ad.  1113. 

23  Geo.  II.,  BuU.  N.  P.  201.  (a)  Per  BuUer,  J.,  in  R.  t.  Bishop  f^f 

(/)  22.  ▼.  M'Kay,  4  B.  &  C.  658.  Chester,  1 T.  R.  404 ;  in  R.  ▼.  M.  qfStqf^ 

(u)  Jt,  Y.  MearSf  4  B.  &  C.  659.  ford,  3  T.  R.  652 ;   R.  y.  The  Bristol 

{»)  WhyttY.M'IntoshandotherSfBB,  Dock  Company,  M.  52  Geo.  III.,  S.  P. 

&  C.  317.  See  alio  2  Dong.  526. 

(y)  4  A.  &  E.  286  ;  5  Ner.  &  M.  589.  (b)  R.  y.  Bishop  qf  Chester,  1  T.  R. 

See  4  A.  &  E.  976.  396. 
(i)  R.  Y.  The  Justices  qf  Middlesex, 
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and  company  of  the  Bank  of  England  to  transfer  stock,  because  the 
party  has  his  remedy  by  assumpsit  (c).  The  court  will  not  inter- 
pose where  the  subject  is  purely  of  ecclesiastical  jurisdiction. 
Hence,  it  will  not  grant  a  mandamu&i  to  churchwardens  to  make 
a  church  rate  (d).  But  it  will  put  in  motion  their  functions  in 
ordine  ad. ;  i.  e.,  to  assemble  in  order  to  inquire  and  agree,  whe- 
ther it  be  fit  that  a  rate  (e)  should  be  made. 

Although  the  court  will  grant  a  mandamus  in  order  to  enforce 
the  making  a  poor'^s  rate,  they  will  not  grant  it  with  a  direction, 
that  certain  persons  shall  be  inserted  in  the  rate;  although  an 
affidavit  be  made  of  the  sufficiency  of  such  persons,  and  that  the 
omission  had  for  its  object  the  preventing  their  having  votes  for 
members  of  parliament  (/).  The  power  of  licensing  public  houses 
being  absolutely  in  the  discretion  of  the  justices  of  tne  peace,  the 
court  will  not  award  a  mandamus  for  the  licensing  a  public  house  (g). 
A  mandamus  will  not  lie  to  compel  admission  to  the  degree  of  bar- 
rister (A)  (5).  Nor  to  compel  the  benchers  of  an  inn  of  court  to 
admit  an  individual  as  a  member  of  the  society,  with  a  view  to  his 
qualifying  himself  to  be  called  (t)  to  the  bar.  Nor  to  the  principal 
and  ancients  of  Bamard^s  Inn  to  admit  an  attorney  (k)  into  the 
society.  Nor  for  a  fellow  of  a  college,  when  there  is  a  visitor  (6). 
Nor  to  the  judge  of  the  ecclesiastical  court  to  grant  a  probate  of  a 
will,  lite  pendente  (Z).  Nor  to  the  master  and  wardens  of  the  com- 
pany of  gun-makers,  to  cause  them  to  give  a  proof-mark  to  a  free- 
man of  their  company ;  because  they  are  no  legal  establishment  (m). 
Nor  to  the  mayor  and  aldermen  of  London  to  admit  a  person  to  the 
office  of  auditor  of  the  chamberlain's  and  bridge-master's  accounts, 
who  had  served  it  three  years  successively ;  because  contrary  to 
the  custom  of  the  city  (n).  Nor  to  compel  the  repair  of  a  turnpike 
road  (o).     Nor  to  the  College  of  Physicians,  commanding  them  to 

(c)  R.  y.  Bank  qf  England,  2  Dong.  (h)  R.  y.  €hraif*9  Inn,  Doug.  353. 
524.  (0  R.Y.T%e  Benchers  qf  Lincoln*  a  Inn, 

(d)  R,  V.  Churchwardens  qfSt.  Peter* 9,  Wooller's  case,  4  B.  &  C.  855. 
T%eif»rd,  5  T.  R.  364.  (*)  R.  v.  P.  and  A.  qf  Barnard^a  Inn, 

(«)  R,  ▼.  Churchwardens  and  Overseers  5  A.  &  E.  17. 
qf  8i,  John  and  8t.  Margaret,    West-  (I)  I  Bl.  R.  668. 

minster,  4  M.  &  S.  250.  (m)  Ray.  989. 

(f)  R.  ▼.  Weoblg,  Str.  1259.  (n)  1  T.  R.  423. 

(g)  Giles's  case,  Str.  881,  per  Ryder,  (o)  Reg,  y.  Trustees  of  O^ord  and 
C.  J. ;  R.  Y.  Nottingham,  Say.  R.  217.  Witneg  Roads,  4  P.  &  D.  154. 

(5)  The  only  mode  of  relief  is  by  appeal  to  the  judges. 

(6)  Wherever  there  appears  to  be  a  general  visitor,  the  common  law 
courts  win  not  interpose ;  yet  as  this  is  in  the  nature  of  a  plea  to  the 
jurisdiction,  it  must  appear  on  the  return.  The  court  will  not  supersede 
the  writ  of  mandamus  on  an  affidavit  of  the  fact ;  it  must  appear  by 
matter  of  record,  which  the  party  may  contest.  R.  v.  Dr.  Whaley^ 
Master  of  Peterhatise  College,  Cambridge,  E.  13  Geo.  II.,  34  MS. 
Serjt.  Hill,  p.  325. 
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examine  a  doctor  of  physic,  who  has  been  licensed,  in  order  to  his 
being  admitted  a  fellow  of  the  college  (p).  Nor  to  a  visitor  where 
he  is  clearly  acting  mider  a  visitatorial  authority  (9).  In  22.  v. 
Jotham  (r),  the  court  reAised  a  mandamus  to  restore  a  minister  of 
an  endowed  dissenting  meeting-house ;  because  it  did  not  appear, 
that  he  had  complied  with  the  requisites  necessary  to  give  ium  a 
prim&  facie  title  ;  adding,  that  a  mandamus  to  admit  was  granted 
merely  to  enable  the  psuty  to  try  his  right ;  but  the  court  had 
always  looked  much  more  strictly  to  the  right  of  the  party  applying 
for  a  mandamus  to  be  restored;  for  if  he  nsA  been  before  regularly 
admitted,  he  may  try  his  right  by  action  for  money  had  and  received. 
A  mandamus  will  not  lie  to  the  Archbishop  of  Canterbury  to  issue 
his  fiat  to  the  proper  ofiBicer  for  the  admission  of  a  doctor  of  civil 
law,  a  graduate  of  Cambridge,  as  an  advocate  of  the  Court  of 
Arches  («).  An  authority  was  given  by  patent  to  registrars  to 
exercise  the  office  b^  themselves  or  by  a  sufficient  deputy,  to  be 
appointed  by  the  registrars,  and  allowea  by  the  bishop.  The  r^;is- 
trars  appointed  a  deputy,  but  the  bishop  disapproved  of  the  appomt- 
ment,  stating  that  he  had  good  and  sufficient  reasons  for  so  doing, 
but  did  not  allege  any  reasons.  An  application  for  a  mandamus  to 
the  bishop  to  admit  the  party  disapproved  of  was  refused,  the  court 
being  of  opinion  (0,  that  as  the  bishop  had  the  power  of  approving 
or  disapproving,  they  could  not  call  upon  him  to  exercise  his  dis- 
cretion in  a  particular  manner.  A  mandamus  is  granted  only  for 
public  persons,  and  to  compel  the  performance  of  public  duties. 
Hence,  the  court  will  not  grant  it  to  a  trading  corporation  at  the 
instance  of  one  of  its  members,  to  compel  them  to  produce  their 
accounts,  for  the  purpose  (u)  of  declaring  a  dividend  of  the  profits. 
The  mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cogni- 
zance ;  and  therefore,  where  the  question  was,  whether  a  parish- 
ioner had  a  right  to  be  buried  in  a  churchyard  in  an  iron  coffiji, 
which  was  a  new  and  unusual  mode,  the  court  refused  (;r)  a  manda- 
mus. So  the  court  refused  a  mandamus  to  a  rector  (y)  to  bury  a 
corpse  in  a  vault;  or  in  any  particular  part  of  the  churchyard,  he 
having  a  right  to  exercise  a  discretion  on  the  subject.  The  court 
have  no  power  {z)  to  grant  a  mandamus  to  justices  to  compel  them 
to  come  to  a  particular  decision,  as,  to  make  an  order  of  maintenance 
on  a  particular  parish.  Although  the  court  will  not  grant  a  man- 
damus which  will  expose  justices  to  danger,  yet  it  will  put  them  in 
motion  (a)  in  a  case  where  they  clearly  ought  to  proceed.     Where 

{p)  JR.  V.  College  €f  Phynciantf  7  T.  («)  R,  v.  TAe  Governor  and  Company 

R.  282.  of  the  Bank  of  England,  2  B.  &  A.  620. 

{q)  Adm.  R.  t.  Bi»hop  qfBly,  2  T.  R.  See  also  R,  v.  London  Aet.  Comp.,  5  B.  & 

345.  A.  899. 

(r)  3  T.  R.  575.  («)  R,  v.  Coleridge,  2  B.  &  A.  806. 

($)  R,  Y.   Archbishop  of  Canterbury,  (y)  BlacJtmore,  Exp.,  1  B.  &  Ad.  122. 

8  East,  213.  {z)  R,  t.  Justices  qf  Middlesex,  A  B. 

(/)  R»  Y.  Bishop  of  Gloucester,  2  B.  ft  &  A.  298. 

Ad.  158.  (a)  R.  y.  Barker,  6  A.  &  E.  388. 
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the  certiorari  is  taken  away,  the  court  will  not  (b)  indirectly  bring 
proceedings  under  review  by  a  mandamus. 


IV.  Form  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain  the 
nature  of  a  mandamus,  and  having  briefly  stated  those  cases  in 
which  this  remedy  may  be  adopted,  I  shall  proceed  to  consider  the 
form  of  the  writ ;  as  to  which  the  following  rules  may  be  useful : — 

1.  Care  must  be  taken  that  the  mandamus  is  properly  directed, 
that  is,  to  the  persons  who  are  to  obey  the  writ  (c)  (l).  And  this 
duty  is  cast  upon  the  person  who  applies  for  the  writ;  for  the 
court,  when  they  grant  the  writ,  will  not  specify  the  person  to 
whom  it  is  to  be  directed  (d).  If  the  writ  be  improperly  directed, 
e.  ff.y  if  the  right  of  election  be  in  the  mayor  and  aldermen,  and  the 
mandamus  is  directed  to  the  mayor,  aldermen^  and  common  cotmcilt 
the  court  will  grant  a  supersedeas,  quia  improvide  emanavit  (e).  If 
a  writ  be  directed  to  a  corporation  by  a  wrong  name,  they  may 
return  this  special  matter,  and  rely  upon  it ;  but  if  they  answer  the 
exigency  of  the  writ,  they  admit  themselves  to  be  the  corporation 
to  whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer  (/). 

2.  The  writ  must  contain  convenient  certainty,  in  setting  forth 
the  duty  to  be  performed  ;  but  it  need  not  particularly  set  forth  by 
what  authority  the  duty  exists.  Therefore  where  a  mandamus  to 
the  commissaiT  of  the  Archbishop  of  York  (g),  to  admit  a  deputy 
register,  stated  quod  minus  rite  recusavit  to  admit,  it  was  holden 
sufficient;  though  it  was  objected,  it  was  the  constant  form  to 
allege,  that  the  party  to  whom  the  writ  is  directed,  is  the  person  to 
whom  it  appert<ains  to  swear  and  admit ;  for  if  the  defendant  was 
not  the  person  to  whom  the  executing  this  writ  belonged,  he  should 
have  returned  so,  but  instead  of  that,  the  return  consisted  merely 
of  matter  of  excuse ;  besides  it  was  laid  that  minus  rite  he  refused, 
which  was  an  averment  that  in  justice  he  ought  to  do  it.     So  a 

(b)  JR.  ▼.  Juttice$  qf  the  We$t  Riding  (d)  R,  ▼.  Wiganf  2  Burr.  782. 

qf  Yorkshiret  1  A.  &  E.  563 ;  3  Ner.  &  (e)  JR.  ▼.  Mayor  of  Norwich,  Str.  55. 

M.  802.  (/)  JR.  ▼.  Bailifft  qf  Iptwich,   Salk. 

(c)  R.  Y.  Mayor  qf  Herrfordt   Salk.       434,  5. 

701 ;  R.  Y.  Mayor  qfRippon,  Salk.  433.  (y)  R,  v.  Ward,  Str.  897. 


(7)  If  the  writ  is  directed  to  the  corporation,  it  has  been  held  good. 
But  if  it  be  directed  to  those,  who  by  the  constitution  of  the  corporation 
ought  to  do  the  act,  without  doubt  it  is  good  also.  Per  Holt,  C.  J., 
R.  V.  Mayor  of  Abingdon,  Ld.  Raym.  560. 
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mandamus  to  the  Dean  of  the  Arches  to  grant  probate  to  Lord 
Londonderry's  executors  (A),  setting  out  that  the  aeanjuxia  juris 
exigentiam  recusavit,  was  holden  sufficient,  though  it  was  objected, 
that  it  did  not  show  the  dean's  title  to  grant  probate ;  not  having 
set  out  that  there  were  bona  notctbilui;  for  the -court  will  not  pre- 
sume an  inferior  jurisdiction,  and  it  appeared  that  he  had  already 
done  some  acts  of  office  as  the  prerogative  judge,  and  he  shall  not 
be  received  now  to  say  it  does  not  appear  he  has  any  jurisdiction. 
The  ground  of  the  application  for  a  mandamus  is,  that  there  is  no 
other  remedy.  Where,  therefore,  a  mandamus  directed  to  a  cor- 
poration, and  commanding  them  to  pay  a  poor's  rate,  omitted  to 
state  that  the  defendants  had  no  effects  upon  which  a  distress  could 
be  levied,  it  was  holden  (t)  bad. 

3.  If  several  persons  have  been  removed,  there  must  be  a  distinct 
writ  for  each  person :  for  they  cannot  join  (k) ;  for  the  interest  is 
several,  and  the  amotion  of  one  is  not  the  amotion  of  the  others. 

4.  Every  circumstance  that  is  requisite  to  show  that  the  party  is 
entitled  to  be  admitted,  must  be  suggested  in  the  writ  (Q ;  there- 
fore, where  in  a  mandimius  to  the  ordinary  to  license  a  curate,  it 
was  stated  that  he  had  been  duly  nominated  and  appointed  by  the 
inhabitants  of  a  township  to  be  curate  of  the  church  of  P.,  but 
neither  the  consent  of  the  rector  nor  any  endowment  or  custom  for 
the  inhabitants  to  make  such  nomination  and  appointment  was 
stated,  the  court  quashed  the  writ  (m).  But  although  it  is  essen- 
tial such  facts  should  be  alleged  as  are  necessarv  to  show  that  the 
party  applying  for  the  writ  is  entitled  to  the  relief  prayed,  no  precise 
form  is  required  (n). 

5.  The  writ  must  be  granted  to  proceed  to  an  election  to  the 
office,  and  not  to  elect  a  particular  person  (o). 

Lastly,  the  writ  must  be  tested ;  and  there  must  be  fourteen 
days  between  the  teste  and  the  return,  if  it  goes  above  forty  miles ; 
otherwise  only  eight  days,  and  one  day  is  to  be  taken  inclusive,  the 
other  exclusive  (p).  Upon  discovering  any  informality  in  the  writ, 
the  party  may  apply  to  amend  at  any  time  before  the  return  {q)  ; 
but  after  the  return  has  been  made  and  traversed,  the  court  will 
not  permit  an  amendment  in  the  mandamus  (r).  A  motion  cannot 
be  made  to  supersede  the  writ  after  the  return  is  out  (s).   Although 


(h)  R.  Y.  Bettenaorih,  Str.  857. 

(t)  R,  Y.  Margate  Pier  Company,  3  B. 
&  A.  220.  Q.  Whether  in  sach  a  case  a 
mandamns  will  lie. 

(*)  JR.  Y.  aty  of  Chest ery  5  Mod.  11 ; 
the  case  of  Andover,  Salk.  433 ;  Anon,, 
Salk.  436,  S.  P. 

(/)  6  Mod.  310,  per  Holt,  C.  J. 

(m)  jR.  Y.  Biehop  qf  Qjtford,  7  East, 
S45. 

(»)  Per  Lee,  C.  J.,  in  R,  y.  M»  and  B, 


qf  Nottingham,  Say.  R.  37. 

(o)  2  Bnlst.  122 ;  2  Rol.  Abr.  456,  pi.  5. 

(p)  R.  Y.  Mayor  of  Dover,  Str.  407. 

(q)  6  Mod.  133,  per  Holt,  C.  J. 

(r)  R.  Y.  Mayor  qf  Stafford,  4  T.  R. 
690. 

{$)  Said  per*i>e,  J.,  in  Whitwood  q. 
t.  Y.  Joeam,  B.  R.  M.  7  Geo.  II.,  MS.,  to 
haYe  been  so  determined  in  Lord  Ray^ 
mond^s  time. 
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it  has  been  8aid(0  that  the  defendant  will  not  be  permitted  to 
avail  himself  of  any  objection  to  the  writ  after  the  retam ;  yet  it 
has  since  been  adjudged  that  an  exception  may  be  taken  to  the  writ 
even  after  the  return  (u)y  and  at  any  time  before  a  peremptory 
maudamus  issues.  Where  the  court  grants  a  rule  to  show  cause, 
though  upon  showing  cause  it  appear  doubtful,  whether  the  party 
have  a  right  or  not,  yet  the  court  will  issue  a  mandamus,  in  order 
that  the  right  may  be  tried  upon  the  return  (or).  But  the  court 
will  not  grant  a  mandamus  to  a  person  to  exercise  a  jurisdiction, 
when  it  is  doubtful  whether  he  nas  the  power  to  exercise  it  or 
^oi  (y).  Upon  a  motion  for  a  mandamus  (z)  to  the  warden  of  the 
Vintners^  Ck)mpany  to  swear  J.  S.  one  of  the  court  of  assistants, 
the  affidavit  being  only  that  he  was  informed  by  some  of  the  court 
of  assistants  that  he  was  elected,  and  no  positive  affidavit  of  an 
election,  the  court  would  only  grant  a  rule  to  show  cause,  but  said, 
if  there  had  been  a  positive  affidavit  of  his  election,  they  would  have 
granted  the  writ  in  the  first  instance. 


V.  Of  the  Return, 

Thb  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the  writ  is 
directed. 

2.  It  must  be  positive  and  certain  (a).  The  same  certainty  is 
required  in  a  return  to  a  mandamus  as  in  indictments  or  returns  to 
writs  of  habeas  corpus  (&).  But  if  the  return  be  certain  on  the  face 
of  it,  that  is  sufficient,  and  the  court  cannot  intend  facts  inconsistent 
with  it,  for  the  purpose  of  making  it  bad  (c).  The  return  must  not 
be  argumentative  {d).  To  a  mandamus  to  elect,  it  is  a  good  re- 
turn, uiat  a  person  has  been  duly  elected,  and  sworn  into  the  office  (e). 
To  a  mandamus  to  a  commissarv  to  admit  A.  B.  into  the  office  of 
churchwarden,  reciting  that  he  had  been  duly  elected,  a  return  (/) 
that  A.  B.  was  not  dmy  elected  is  good. 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  very  accurate  in  stating, 
first,  the  power  of  the  corporation  to  remove  {g).     Secondly,  the 

{i)  Per  Kenyan,  C.  J.,  and  Bulltr,  I.,  (b)  Per  Butter,  J.,  Doug.  158. 

in  «.  ▼.  Mayor  qf  York,  5  T.  R.  74,  5.  le)  Doug.  169. 

(■)  R,  ▼.  Margate  Pier  Companjf,  3  B.  W  R-  v.  Lyme  Regie,  Doug.  158. 

&  A.  220.  (e)  R.  ▼.  WiUiatne,  Say.  R.  140. 

(*)  R.  ▼.  Dr,  Bland,  Bull.  N.  P.  200.  (/)  JR.  v.  Wittiams,  8  B.  &  C.  681. 

(y)  JR.  T.  BUhop  qfEly,  1  Wils.  266.  &)  R.  v.  Mayor,  ifc.  qf  Doneaeier, 

(z)  Bull.  N.  P.  200.  Trin.  25  &  26  Geo.  11.,  34  MS.  Seijt. 

(a)  1 1  Rep.  99  b.    See  also  R.  ▼.  Mar-  Hill,  p.  210. 


qw  qfAMngdon,  Salk.  432. 
VOL.  II. 
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return  must  set  forth  a  sufficient  and  reasonable  cause  of  removal. 
There  are  three  kinds  of  offences  (h)  for  which  a  corporator  may  be 
removed : — 

First, — For  any  offence  committed  against  his  duty  as  a  cor- 
porator (8). 

Secondly, — For  any  offence  which  is  in  itself  of  so  infamous  a 
nature  as  to  render  the  offender  unfit  to  execute  any  public  franchise, 
e,  g.y  forgery,  perjury,  &c.,  although  such  offence  has  not  any  imme- 
diate relation  to  his  office  (9). 

Thirdly, — For  any  offence  of  a  mixed  nature,  as  being  an  offence 
not  only  against  the  duty  of  his  office,  but  also  a  matter  indictable 
at  common  law  (10).  Misemploying  the  corporation  monev  is  not 
a  sufficient  cause  of  disfranchisement,  because  the  corporation  may 
have  their  action  for  it  (t). 

Although  the  return  be  insufficient,  yet  if  it  appear  to  the  court, 
that  the  party  has  no  ground  for  beiag  restored,  the  court  will  not 
restore  him  (Jt). 

The  due  execution  of  the  power  of  amoval  must  be  set  forth  in 
the  return.  In  a  return  to  a  mandamus  to  a  corporation  to  restore 
a  member  who  has  been  removed,  it  should  appear  that  the  body 
removing  had  proved  the  charge  for  which  the  member  was  removed. 


(A)  R.  ▼.  Mayor  qf  Derhy^  9  Geo.  II.,  (t)  R,  ▼.  Chaikey  Lord  Raym.  226. 

BuU.  N.  P.  206;    R,  ▼.  RichardMn,  1  {h)  Per    Cur,,  in  R.  ▼.   Tldderlp,    I 

Burr.  538  ;  R.  ▼.  Liverpool,  2  Burr.  732.      Siderf.  14. 


(8)  In  this  case  the  corporator  is  removable  without  any  previous  con- 
viction by  a  jury.  Bull.  N.  P.  206,  cites  R,  v.  Dfrby,  9  Geo.  IL,  which 
case  was  first  brought  before  the  court  in  £.  T.  8  Geo.  11.  See  Session 
Cases,  vol.  ii.  p.  343.  The  power  of  trial,  as  well  as  amotion,  for  an 
offence  of  this  kind,  is  incident  to  every  corporation.  See  Lord  Mans- 
/ielcTs  opinion,  1  Burr.  538. 

(9)  An  offence  of  this  kind  ought  to  be  established  by  a  previous  con- 
viction by  a  jury,  according  to  the  law  of  the  land.  Per  Loni  Mansfield, 
C.  J.,  in  R.  V.  Richardson^  1  Burr.  539.  It  is  the  infamy  which  renders 
the  corporator  an  improper  person  to  be  continued  in  an  o£Bice  of  trust ; 
therefore,  if  the  crime  for  which  he  is  convicted  be  such  as  does  not  carry 
such  infamy  with  it,  it  will  be  no  cause  of  disfranchisement ;  as  if  he 
were  convicted  of  a  simple  assault.  Bull.  N.  P.  206,  cites  R,  v.  Derby, 
9  Geo.  II. 

(10)  Where  the  offence  is  criminal  in  both  respects,  the  difference  seems 
to  be,  that  if  it  consists  of  one  single  &ct,  as  burning  the  charters  of  the 
corporation,  bribery,  &c.,  there  must  be  a  conviction;  but  not  where 
it  may  be  considered  as  abstracted,  the  one  from  the  other,  as  riot  and 
assault  upon  any  other  member,  so  as  to  obstruct  the  business  of  the  cor- 
poration,    lb. 
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It  is  not  sufficient  to  state  merely,  that  he  was  present  when  the 
charge  was  made,  and  did  not  deny  it(/). 

It  is  not  a  good  return  to  state,  that  the  party  was  incapable 
of  being  elected ;  for  the  proper  way  of  trying  whether  he  was 
capable  of  being  elected,  is  by  an  information  in  nature  of  quo  war- 
ranto (m).  So,  where  all  the  proceedings  of  the  election  were  set 
forth  in  the  writ,  concluding,  "  by  reason  whereof  A.  was  elected," 
a  return,  stating  A.  was  not  elected,  was  holden  to  be  bad  (n). 
Where,  upon  a  mandamus  conunanding  defendant  to  take  iipon 
himself  the  office  of  common  council-man  of  the  borough  of  Lei- 
cester, the  return  was,  that,  by  a  by-law,  persons  refusing  to  fill  the 
office  were  subject  to  a  certain  fine,  and  that  defendant  had  paid  the 
fine ;  it  was  holden  (o)|  that  the  return  was  insufficient,  as  it  did  not 
state  that  the  fine  was  to  be  in  lieu  of  service. 

4.  The  same  certainty  is  required  in  the  retmn,  as  before  the 
stat.  of  Queen  Anne  (p), 

5.  The  rule  is,  not  to  presume  every  thing  against  the  return,  but 
not  to  presume  any  thing  either  one  way  or  the  other  (q), 

6.  The  return  must  not  contain  two  inconsistent  causes  (r),  other- 
wise the  court  will  quash  the  whole  return  (s).  But  several  con- 
sistent causes  may  be  returned  (t)  ;  and  where  the  causes  are  not 
inconsistent,  although  some  are  bad,  yet  the  court  may  admit  the 
good  and  reject  the  bad.  It  is  not  necessary  that  every  part  of  the 
return  should  be  good ;  the  court  will  not  quash  it,  if  on  the  whole 
it  state  a  sufficient  reason  to  justify  the  party  making  it  (u). 
Masters  of  grammar  schools  must  be  licensed  by  the  ordinary,  who 
may  examine  the  party  applying  for  a  license  as  to  his  learning, 
morality,  and  religion ;  and  it  is  a  good  return  (x)  to  a  mandamus 
to  the  ordinary  to  grant  such  a  license,  that  the  party  applying 
refused  to  be  examined  as  to  his  sufficiency  in  learning.  To  a  man- 
damus to  restore  J.  S.  to  the  office  of  sexton,  the  defendant  re- 
turned, that  J.  S.  was  not  duly  elected  according  to  the  ancient 
custom  of  the  parish,  and  further,  there  was  a  custom  for  the 
inhabitants  in  vestry  to  remove  the  sexton  from  his  office,  and  that 
J.  S.  was  removed  pursuant  to  such  custom  ;  it  was  holden  (y),  that 
there  was  not  any  repugnancy  in  saying,  that  J.  S.  was  not  duly 
elected ;  but  that  being  in  fact  elected,  they  had,  according  to 
an  ancient  custom,  removed  him.  In  either  case,  they  were  equally 
entitled  to  exercise  that  right.    The  return,  therefore,  was  allowed. 


0  Jl.  ▼.  Faversham,  8  T.  R.  352.  (*)  Adm.  R.  v.  Mayor  qf  Cambridge,  2 

)  R.  ▼.  Doneatter,  Say.  R.  40.  T.  R.  456.  See  also  JR.  v.  Mayor  qf  Vork, 

ayor  qf  York,  5  T.  R.  66.  5  T.  R.  66. 

Bower,  theyo%Mger,  1  B.  (t)  Wright  y.  Faweeti,  4  Burr.  2041. 


(n)  R.  V.  Mayor  qf  York,  5  T.  R.  66.  5  T.  R.  66. 

(o)  R.  V.  S,  Bower,  the  younger,  1  B.  (t)  Wri§ 

&  C.  585.  (tt)  R.  V.  Archbiehop  qf  York,  6  T.  R. 

(p)  Per  Lord  Mttngfleld,  C.  J.,  in  22.  y.  490. 

Lyme  Regie,  Dong.  157.  (')  8,  C. 

(q)  R.  Y.  Lyme  Regie,  E.  19  Geo.  III.  (y)  R-  ▼.  Taunton  8t,  Jamee,  Cowp. 

(r)  See  2  T.  R.  456.  413. 
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The  return  need  not  be  under  the  seal  of  the  corporation,  nor 
need  it  be  signed  by  the  mayor ;  for  the  return  of  a  mandamus  is 
matter  of  record,  and  acts  done  by  a  corporation  upon  record,  are 
not  required  to  be  under  hand  or  seal ;  for  in  such  case  an  action 
lies  against  a  body  politic,  or  the  persons  who  procure  the  false 
return  (z).  Where  a  return  of  a  mandamus  to  restore  a  party  to  a 
corporate  office  is  defective  in  form,  but,  on  the  whole,  it  appears 
that  there  is  good  ground  for  amotion,  the  court  will  not  award  a 
peremptory  mandamus ;  the  only  effect  of  which  would  be  to  compel 
the  corporation  to  restore  an  officer  whom  they  would  be  bound 
immediately  to  remove  in  a  more  formal  manner  (a).  Clerical 
mistakes  in  the  return  may  be  amended,  even  after  it  is  filed  (&). 
The  prosecutor  of  a  mandamus  (c),  to  which  a  return  has  been 
made,  having  moved  for  a  concilium,  and  the  court  having,  upon 
argument,  adjudged  that  the  return  is  sufficient  in  law,  cannot 
afterwards  traverse  the  fisicts  contained  in  the  return. 


VI.  Of  the  Remedy^  where  the  Party^  to  whom  the  Writ  of  Man- 
damus is  directed^  does  not  make  any  Rettam^  or  where  he 
makes  an  insufficienty  or  false  Return. 

The  first  writ  of  mandamus  always  concludes  with  commanding 
obedience,  or  cause  to  be  shown  to  the  contrary  (rf)  ;  but  if  a  return 
be  made  to  it,  which  upon  the  face  of  it  is  insufficient,  the  court  will 
grant  a  peremptory  mandamus,  and  if  that  be  not  obeyed,  an  attach- 
ment will  issue  against  the  persons  disobeying  it.  If  no  return  be 
made,  the  court  will  grant  an  attachment  against  the  persons  to 
whom  the  mandamus  was  directed ;  with  this  difference,  however, 
that  where  a  mandamus  is  directed  to  a  corporation  to  do  a  corpo- 
rate act,  and  no  return  is  made,  the  attachment  is  granted  only 
against  those  particular  persons  who  refuse  to  pay  obemence  to  the 
mandamus;  but  where  it  is  directed  to  several  persons  in  their 
natural  capacity,  the  attachment  for  disobedience  must  issue  against 
all  (e),  though  when  they  are  before  the  court,  the  punishment  will 
be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it 
false,  an  action  upon  the  case  lies  for  the  party  injured,  against  the 

{z)  R.  V.  Mayor  qfEseter,  Lord  Raym.  Mayor  and  Aldermen  qf  London^  3  B.  & 

223.   See  also  R.  t.  Chalice^  Lord  Raym.  Ad.  255. 
848,  S.  P.  {d)  Bull.  N.  P.  201. 

(a)  R,  y.  Griffiths,  5  B.  &  A.  731.  (e)  R,  t.  Overseers  qfSt.  Chad's^  8akp, 

(b)  R.y,LymeReffis,E,  19Geo.  IIL,  H.  8  Geo.  IL,  MS.  BuU.  N.  P.  201, 
Dong.  157.  S,  C. 

(c)  R.  on  Prosecution  qfM.  Scales  t. 
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peraons  making  such  false  return.  And  where  the  return  is  made 
by  several,  the  action  may  be  either  joint  or  severa!,  it  being 
founded  upon  a  tort :  but  if  it  appear  upon  evidence  that  the  de- 
fendant voted  against  the  return,  but  was  overruled  by  a  majoritv, 
the  plaintiif  will  be  nonsuited  (/) ;  and  though  the  return  be  made 
in  the  name  of  the  corporation,  yet  an  action  will  lie  against  the 
particular  persons  who  caused  the  return  to  be  made  (a)  ;  or  if  the 
matter  concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  maintain  an  action,  the  court  will  grant  an  in- 
formation against  the  persons  maidnff  the  return  (A).  The  return 
must  be  fileHi  and  allowed  before  the  mformation  can  be  moved  for. 
A  mandamus  was  directed  to  the  mayor,  bailiii^  and  burgesses  of  A. 
The  mayor  made  a  return  (t) ;  a  motion  was  made  to  stay  the  filing 
of  it,  upon  a  suggestion,  that  the  return  was  made  against  the  votes 
of  the  majority,  who  would  have  obeyed  the  writ.  But  the  court 
resolved,  that  they  could  not  refuse  the  mayor^'s  return,  because  he 
was  the  principal  oi&cer  to  whom  the  writ  was  directed,  and  actually 
delivered ;  and,  as  he  had  returned  and  brought  in  the  writ,  it  was 
not  fit  that  the  court  should  examine  upon  affidavits,  whether  the 
majority  consented.  But  if  the  mayor  had  made  any  return,  con- 
trary to  the  votes'  of  the  majority,  it  was  at  his  peril,  and  the  way 
to  punish  him  was  by  information. 

Note.  Where  several  join  in  an  application  for  a  mandamus,  they 
may  all  join  in  the  action  for  a  false  return  (k).  And  if  in  such 
action  or  information  the  return  be  falsified,  the  court  will  grant  a 
peremptory  mandamus ;  however,  it  cannot  be  moved  for  until  four 
days  after  the  return  of  the  postea,  because  the  defendants  have 
that  time  to  move  in  arrest  of  judgment  (Z)  :  and  the  court  will  not 
award  a  peremptory  mandamus  until  the  proceedings  on  the  original 
mandamus  are  complete  (m).  In  an  action  for  a  false  return  (»), 
the  plaintiff  set  out,  that  he  was  chosen  upon  the  1st  of  October, 
according  to  the  custom.  Upon  evidence  it  appeared,  that  the 
custom  was  to  choose  on  the  29th  of  September,  and  that  the 
plaintiff  was  then  chosen ;  and  this  was  holden  sufficient  to  support 
the  declaration,  for  the  day  in  the  declaration  is  but  form.  If  the 
mayor  of  a  corporation  procure  a  false  return  to  be  made,  it  will  be 
sufficient  evidence  against  him,  that  the  mandamus  was  delivered  to 
him,  and  that  the  mandamus  has  such  a  return  made  ;  and  that  will 
be  presumptive  against  him,  that  he  made  that  return,  unless  he 
shows  the  contrary ;  for  the  mayor  or  any  other  member  of  the 
corporation,  or  others,  who  shall  procure  a  false  return  to  be  made, 

(/)  Carth.  172.  (*)  Oreen  t.  Pope,  Lord  Raym.  125. 

(ff)  Per  Hon,  C.  J.,  Lord  Raym.  564.  (0  Per  Holt,  C.  J.,  Buekfy  y.  Palmer, 

(A)  Surgeon^  Comp.,  SaUc.  374  ;  R.  t.  Salk.  430,  1. 

Mayor  qf  Nottingham,  H.  25  Geo.  II.,  («)  Reg.  t.  Baldwin,  8  A.  &  E.  947 ; 

BuU.  N.  P.  203,  S.  P.  3  P.  &  D.  124. 

(0  R.  y.  Mayor  qfAhmgdon,  Salk.  431 ;  («)  Vaughan  y.  Lewie,  Carth.  228. 
Carth.  499,  8.  C. 


1088  MANDAMUS- 

are  liable  in  their  private  capacity  (o).  In  an  action  brought  in  C. 
B.  for  a  false  return,  the  plaintiff  obi^ned  judgment ;  the  CJourt  of 
B.  R.  refused  to  grant  a  peremptory  mandamus:  HoUy  C.  J., 
observing,  that  every  mandamus  recites  the  fact  prout  patet  nobis 
per  recorduMy  and  tliat  they  could  not  take  notice  of  the  records  of 
the  Common  Pleas  (j?)  (11).  Before  the  stat.  9  Ann.  c.  20(a), 
except  in  extraordinary  cases  (r),  an  attachment  did  not  issue  tor 
want  of  a  return,  until  after  the  return  of  an  alias  sndpluries  writ 
of  mandamus,  and  disobedience  of  a  peremptory  rule  to  return  («). 
But  by  that  statute,  reciting  that  persons  who  had  a  right  to  the 
oi&ce  of  mayors,  or  other  offices  within  cities,  towns  corporate, 
boroughs,  and  places,  or  to  be  burgesses  or  freemen  thereof,  had 
either  been  illegally  turned  out,  or  had  been  refused  to  be  admitted 
thereto,  and  had  no  other  remedy  to  procure  themselves  to  be 
admitted  or  restored,  than  by  writs  of  mandamus,  the  proceedings 
on  which  were  very  dilatory  and  expensive,  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  manda- 
mus (t). 

2.  That  the  persons  prosecuting  such  writ  might  plead  to  (u),  or 
traverse  all  or  any  the  material  facts  contained  in  the  return,  to 
which  the  persons  making  such  return  should  reply,  take  issue,  or 
demur;  and  such  further  proceedings  should  be  had  therein,  as 
might  have  been  had  if  the  persons  suing  such  writ  had  brought 
their  action  on  the  case  for  a  false  return ;  and  in  case  a  ver£ct 
should  be  found,  or  judgment  given  for  them  upon  a  demurrer,  or 
by  nihil  dicity  or  for  want  of  a  replication  or  other  pleading,  they 
should  recover  damages  and  costs,  and  a  peremptory  writ  of  manda- 
mus should  be  granted  without  delay  for  them  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adjudged 
insufficient ;  and  in  case  judgment  shall  be  given  for  the  persons 
making  such  return,  they  shaU  recover  costs. 

3.  The  stat.  for  the  amendment  of  the  law  (4  Ann.  c.  16,)  and  all 
the  statutes  of  jeofail  shall  be  extended  to  writs  of  mandamus,  and 
the  proceedings  thereupon  (x).     The  power  of  traversing  the  return, 

(o)  Per  Cfur.f  R.  t.  Chalice,  Lord  Raym.  the  re-election  of  mayon  and  other  aminal 

848.  retoming  officers,  hy  stat.  3  &  4  Vict.  c.  47. 

(p)  Anon.,  Salk.  428,  probably  the  8.  C.  (r\  See  Skinn.  669. 

as  is  reported  by  the  name  of  Green  y.  («)  Bull.  N.  P.  203. 

Pope,  1  Lord  Raym.  128,  where  S.  P.  is  (/)  Sect.  1. 

said  to  have  been  ruled.  (u^  Sect.  2. 

(q)  Repealed  as  to  so  mach  as  prevents  (s)  Sect.  7. 


(11)  Yet  where,  in  an  action  for  a  false  return,  judgment  was  given  for 
the  defendant,  and  upon  a  writ  of  error  judgment  was  reversed  in  the  Ex- 
chequer Chamber,  the  Court  of  K.  B.  granted  a  peremptory  mandamus 
befpre  judgment  entered,  saying,  it  was  a  mandatory  writ,  and  not  a  judi- 
pis^i  writ  founded  upon  the  record.     Bull.  N.  P.  202. 
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which  is  given  by  the  second  section  of  the  preceding  statute,  is 
given  in  the  room  of  an  action  for  a  false  return ;  and  as  in  such 
action  it  cannot  be  said  that  the  damages  are  collateral,  so  neither 
can  it  be  said  that  they  are  coUatend  in  a  proceeding  under  the 
statute,  for  they  are  consequent  or  dependent  upon  the  issue,  and 
the  jury  are  to  inquire  of  the  damages  as  pircel  of  the  charge ;  and 
consequently,  if,  in  a  proceeding  under  tne  statute,  the  jury  omit 
to  find  damages  and  costs  for  the  plaintiif,  whether  the  verdict  be 
general  or  special,  this  defect  cannot  be  supplied  by  a  writ  of 
mquiry  {y)  :  but  in  such  case  the  party  may  bring  an  action  for  a 
false  return,  for  the  act  does  not  take  away  the  party's  right  to 
bring  such  action,  but  only  provides,  that  in  case  damages  are 
recovered  by  virtue  of  that  act,  against  the  persons  makmg  the 
return,  they  shall  not  be  liable  to  be  sued  in  any  other  action  for 
making  such  return  {z).  Where  issue  is  joined  upon  the  traverse 
of  the  return,  and  the  prosecutor  does  not  proceed  to  trial  accord- 
ing to  the  practice  of  the  court,  judgment  as  in  case  of  a  nonsuit 
may  be  given  (a).  Since  the  precemng  statute,  a  mandamus,  in 
cases  to  which  the  statute  applies,  is  in  the  nature  of  an  action, 
pleadings  therein  being  admitted,  and  it  seems  that  in  such  cases  a 
writ  of  error  lies  upon  the  judgment  (b)  ;  but  upon  the  award  of  a 
peremptory  mandamus,  in  a  case  to  winch  the  stat.  of  Anne  does  not 
apply,  a  writ  of  error  will  not  lie  (c).  It  appears  from  the  wording 
of  the  statute,  that  there  are  many  cases  to  which  it  does  not  ex* 
tend ;  therefore  in  all  those  cases  the  proceedings  must  have  been 
according  to  the  course  of  the  common  law  {d).  But  now,  by  stat. 
1  Will.  fV.  c.  21,  [SOth  March,  1831,]  s.  2,  after  recitmg  that  the 
provisions  contained  in  the  9th  Ann.  c.  20,  had  been  found  useful 
and  convenient,  and  that  the  same  ought  to  be  extended  to  the 
proceedings  on  other  such  writs,  it  is  enacted,  that  the  several 
enactments,  contained  in  the  said  statute  relating  to  the  return  to 
writs  of  mandamus  and  the  proceedings  on  such  returns,  and  to  the 
recovery  of  damages  and  costs,  shall  be  and  are  extended  and  made 
applicable  to  all  other  writs  of  mandamus  and  the  proceedings 
thereon,  except  so  far  only  as  the  same  may  be  altered  by  this  act. 
These  alterations  are  as  follow : — The  4th  section,  reciting,  that 
writs  of  mandamus,  other  than  such  as  relate  to  the  offices  and 
franchises  provided  for  by  the  9th  of  Anne,  are  sometimes  issued  to 
officers  and  other  persons,  commanding  them  to  admit  to  offices,  or 
to  perform  other  matters,  in  respect  whereof  the  persons  to  whom 
such  writs  are  directed  claim  no  ri^ht  or  interest,  or  whose  func- 
tions are  merely  ministerial  in  relation  to  such  offices  or  matters ; 

(y)  Kyiuuion  Y.  Mayor  of  Shrewbury,  (fi)  1  P.  Wms.  351 ;  Str.  1052. 

T.  9  &  10  Geo.  li.,  MS.,  and  Str.  1Q52,  (c)  Dean  qf  Dublin  y.   The  King,  in 

8,  C.  error,  D.  P.,  2l8t  April,  1724,  1  Bro.  P. 

(z)  BaU.  N.  P.  203.    See  Str.  1053.  C.  73,  Tomllns'  ed. 

(a)  Wtgan  y.  Bolmee,  Say.  R.  110 ;  R.  {d)  BuU.  N.  P.  204. 

y.  Mayor  qf  Stafford^  4  T.  R.  689. 
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and  that  it  may  be  proper  such  officers  and  persons  should,  in 
certain  cases,  be  protected  against  the  payment  of  damages  or  costs, 
to  which  they  might  otherwise  become  liable ;  enacts,  that  the  court, 
if  it  shall  see  fit,  may  make  rules  and  orders,  calling  not  only  on 
the  person  to  whom  such  writ  may  be  required  to  issue,  but  also 
every  other  person  having  or  claiming  any  right  or  interest  in  or 
to  the  matter  of  such  writ^  to  show  cause  against  the  issuing  of  such 
writ  and  payment  of  costs  of  the  application ;  and  upon  the  appeaiv 
ance  of  such  other  person,  or  in  default  after  service,  to  exercise  all 
such  powers  and  authorities,  and  make  aU  such  rules  and  orders, 
applicable  to  the  case,  as  are  or  may  be  ^ven  or  mentioned  by  or  in 
any  act  passed  during  this  session,  for  giving  relief  against  adverse 
ckums  made  upon  persons  having  no  interest  in  the  subject  of  such 
claims,  [see  the  provisions  of  1  &  2  Will.  IV.  c.  58,1  provided,  that 
the  return  and  issues  in  fact  or  in  law,  shall  be  made  and  joined  in 
the  name  of  the  person  to  whom  the  writ  is  directed ;  but  the  court 
may  direct  the  same  to  be  made  and  joined  on  the  behalf  of  such> 
other  person  as  may  be  mentioned  in  such  rules,  and  in  that  case 
such  other  person  shall  be  permitted  to  frame  the  return,  and  to 
conduct  the  subsequent  proceedings  at  his  own  expense ;  and  in 
such  case,  if  any  judgment  shall  be  given  for  or  against  the  party 
suing  such  writ,  such  judgment  shiOl  be  given  against  or  for  the 
person  on  whose  behalf  the  return  shall  be  expressed  to  be  made, 
and  who  shall  have  the  like  remedy  for  recovery  of  costs  and  en- 
forcing judgment,  as  the  person  to  whom  the  writ  shall  have  been 
directed,  might  and  would  otherwise  have  had.  The  proceedings 
are,  by  the  5th  section,  not  to  abate  by  the  death,  resignation,  or 
removal  from  office,  of  the  person  miJdng  the  return  under  the 
authority  of  this  act,  and  peremptory  writ  may  be  directed  to  the 
successor.  The  6th  section  is  general,  and  enacts,  that  in  all  cases 
of  application  for  any  writ  of  mandamus,  the  costs  of  such  application, 
whether  the  writ  be  granted  or  refused,  and  also  the  costs  of  writ, 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  court,  who  is  to 
order  by  whom,  and  to  whom,  the  same  shall  be  paid  (e).  In  a  case 
where  the  proceedings  had  commenced  before  this  act  came  into 
force,  the  court  refused  the  application  (/)  for  costs.  Under  this 
statute,  the  costs  may  be  obtained  (g)  by  a  distinct  motion  after 
issuing  of  the  writ. 

(e)  See  Reg.  y.  Fiill,  1  6.  &  D.  117 ;  (/)  R.  t.  Wup,  2  B.  &  Ad.  203. 

lUg.  ▼.  Keli,  1  G.  &  D.  127.  (jf)  R,  t.  Kirie,  5  B.  &  Ad.  1089. 
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CHAPTER  XXIX. 

MASTER  AND  SERVANT. 

I.  Of  Actions  by  Servants  against  their  Masters^  for  the  Reco- 
very of  their  Wages^p.  1091. 

II.  Of  the  Liability  of  the  Master  in  respect  of  a  Contract  made 
by  the  Servant^  p.  1094. 

III.  Of  the  Liability  of  the  Master  in  respect  of  a  tortious  Act 

done  by  the  Servant^  p,  1097. 

IV.  Of  Actions  brought  by  Masters  for  enticing  away  Apprentices 

and  Servants^  and  for  Injuries  done  to  their  Servants^ 
p.  1102  ;  and  herein  of  the  Action  for  Seduction^  p.  1103 ; 
WitnesSj  p.  llOi;  Damages^  p.  1106. 


I.   Of  Actions  by  Servants  against  their  Mastersyfor  the 

Recovery  of  their  Wages. 

If  a  person  retain  a  servant  under  an  agreement  to  pay  him  se 
much  by  the  day,  month,  or  year,  in  consideration  of  the  service  to 
be  performed,  the  servant,  havine  fulfilled  his  part  of  the  contract, 
may  maintAin  an  action  against  the  master,  or,  in  case  of  his  death, 
against  his  personal  representative,  for  a  breach  of  the  contract  on 
the  part  of  the  master.  The  form  of  action  will  depend  upon  the 
nature  of  the  contract ;  if  the  contract  be  by  deed,  an  action  of 
debt  or  covenant  must  be  brought  (1) ;  if  by  parol,  (i.  e.  in  writing, 
but  not  a  specialty,  or  verbal,)  an  action  of  debt  or  assumpsit. 


(1)  If  a  feme  covert,  without  any  authority  from  her  husband^  con- 
tract with  a  servant  by  deed,  the  servant,  having  performed  the  service 
stipulated,  may  maintam  an  action  of  assumpsit.  White  v.  Cuyhr,  6  T. 
R.  176. 
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If  a  servant  be  hired  in  the  general  way,  without  mentioning  the 
time,  that  is  a  general  hiring,  and,  in  point  of  law  (a),  a  hiring  for 
a  year. 

If  a  clerk  or  servant  (£),  engaged  at  a  fixed  salary,  payable 
quarterly  or  yearly,  resign  his  employment  in  the  middle  of  a 

Quarter,  he  is  not  entitled  to  a  proportionate  part  of  his  salary, 
(ut  where  there  has  been  no  misconduct  on  either  side,  it  may  be 
left  as  a  question  for  the  jury,  whether  the  facts  of  the  case  raise  a 
presumption  that  at  the  time  of  the  resignation  there  was  an  under- 
standing that  a  payment  pro  raid  should  be  made. 

In  a  case  (c)  where  the  plaintiif,  commencing  his  service  in  March, 
1793,  served  the  defenduit,  an  army  agent,  in  the  capacity  of  his 
clerk  for  several  years,  until  December  23,  1826,  at  which  time  the 
defendant,  without  assigning  any  reason,  dismissed  the  plaintiff,  who 
was  willing  to  have  continued :  it  appeared  that,  in  one  year,  the 
salary  had  been  paid  quarterly,  but  for  the  last  six  years,  before 
1826,  it  was  paid  monthly  :  it  was  holden,  that  there  was  an  implied 
yearly  hiring,  and  that  defendant  was  bound  to  pay  the  salary  up  to 
the  end  of  the  year,  and  that  a  contract  in  writing  was  not  neces- 
sary. So  where  the  contract  was  to  serve  as  reporter  to  a  news- 
paper for  one  whole  year  from  a  certain  day,  and  so  from  year  to 
year  to  the  end  of  each  year  commenced,  so  long  as  the  parties 
should  respectively  please ;  it  was  holden,  that  this  contract  could 
only  be  terminated  at  the  end  of  a  current  year  (d).  A  commis- 
sion of  bankrupt  does  not  operate  (e)  as  a  dissolution  of  the  contract 
of  hiring  between  the  bankrupt  and  his  clerk.  In  the  case  of 
domestic  servants,  the  rule  is  well  established,  that  the  contract  may 
be  determined  by  a  month^s  notice  or  a  month's  wages  (/).  A 
master  may  discharge  his  servant  at  a  mementos  wamme  lor  mis- 
conduct (^),  e.  g.^  for  being  absent  when  wanted,  sleeping  from  home 
at  night  without  his  master's  leave ;  or  in  the  case  of  a  mercantile 
clerk  (A),  for  asserting  that  he  is  a  partner  in  the  business,  &c. 
But  if  the  servant  has  not  been  guilty  of  misconduct,  and  the  master 
discharges  him  without  warning,  the  servant  in  that  case  will  be 
entitled  to  a  month's  wages  beyond  the  wages  due  for  the  period  of 
actual  service  (i).  Where  a  servant  under  a  general  hiring  at  the 
rate  of  so  much  per  annum,  is  dismissed  for  misconduct,  he  cannot 


(a)  Faweett  t.  Cashf  5  B.  &  Ad.  904 ; 
3  Ner.  &  Man.  177. 

(b)  Lamkum  t.  Cruden^  C.  B.  Jan.  21, 
1841,  Law  Jour.  N.  S.  toI.  x.  p.  121. 
See  Huttman  t.  Boulnoitj  2  C.  &  P.  512  ; 
BayUy  y.  Rimmell,  1  M.  &  W.  506. 

(c)  Beetton,  t.  Collyer,  4  Bingh.  309 ; 
12  Moore,  552. 

(d)  WiiiUtmi  T.  Byme,  2  Ner.  &  P. 
139;  7  A.  &£.  177. 

(«)  Thomoi  T.   WWiamt,  1  A.  &  E. 


685  ;  3  Nev.  &  Map.  545. 

(/)  Ver  Uttledale,J,,  Faweeitr.  Caah, 
5  B.  &  Ad.  908  ;  3  NeT.  &  M.  177.  See 
Nowlan  r.  Ablett,  2  Cr.  M.  &  R.  54. 

{jg)  Robinson  t.  Hindman,  B.  R.  Lon- 
don Sittings  after  M.  T.  41  Geo.  III., 
Kenyon,  C.  J.,  3  Eap.  N.  P.  C.  235. 

(A)  Amor  y.  Fearon^  9  A.  &  E.  548.  . 

(t)  Per  Kenyon,  C.  J.,  in  Robinson  y. 
Hindmanj  nM  tup. 
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recover  (A)  any  of  the  salary  of  the  current  year,  even  for  the  time 
during  wluch  he  has  served.  Nor  is  it  necessary  that  a  master, 
having  a  good  cause  of  dismissal,  should  either  state  it  to  the 
servant  or  act  upon  it ;  it  is  sufficient  if  the  cause  exist,  and  the 
servant  is  not  entitled  to  object  that  it  is  not  the  cause  for  which 
he  was  dismissed  (/).  A  servant  who  comes  over  from  the  West 
Indies  (m),  where  he  has  been  a  slave,  and  who  continues  in  the 
service  of  his  master,  in  England,  without  any  agreement  for 
wages,  is  not  entitled  to  any  wages,  unless  there  has  been  an  ex- 
press promise  on  the  part  of  the  master. 

Where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them,  '^  That  any  service  to  be  rendered  by 
him  should,  at  a  certain  time,  be  taken  into  consideration,  and  sucn 
remuneration  be  made  as  should  be  deemed  right ;  it  was  holden(n), 
that  an  action  would  not  lie  to  recover  a  compensation  for  such 
work,  the  resolution  importing  that  the  committee  were  to  jud^e 
whether  any  compensation  was  due.  However,  in  a  case  where  A. 
agreed  to  enter  into  the  service  of  B.,  and  wrote  to  him  a  letter  as 
follows :  ^^  I  hereby  agree  to  enter  your  service  as  weekly  manager, 
commencing  next  Monday ;  and  the  amount  of  payment  I  am  to 
receive  I  leave  entirely  to  you."  A.  served  B.  in  that  capacity  six 
weeks.  It  was  holden  (o),  {Parke^  B.,  dissentiente)  that  the  con- 
tract implied  that  A.  was  to  be  paid  something  at  ail  events  for  the 
services  performed ;  and  that  the  jury,  in  an  action  on  a  quantum 
meruit^  might  ascertain  what  B.,  acting  hon&  Jide^  ought  to  have 
awarded. 

Where  the  declaration  stated  a  contract  for  service  for  certain 
wases  per  annum,  subject  to  be  determined  at  a  month's  notice, 
and  alleged  that  the  defendant  dismissed  the  plaintiff  without  a 
month'^s  notice,  by  means  whereof  plaintiff  lost  all  the  wages,  &c. 
he  might  have  acquired  from  being  continued  in  the  service ;  it  was 
holden  {p\  that  the  plaintiff  was  only  entitled  to  recover,  as  da- 
mages, wages  for  one  month ;  and  that  the  arrears  of  salary,  due  to 
him  at  the  time  of  dismissal,  could  only  be  recovered  in  indebitatus 
assumpsit  for  work  and  labour.  But  a  servant  (9),  under  a  quarterly 
hiring,  improperly  dismissed  in  the  middle  of  a  quarter,  and  who 
tendered  himself,  but  was  not  allowed  to  serve  through  the  re- 
maining part  of  the  quarter,  cannot  recover  wages  for  such  part  in 
an  action  of  indebitatus  assumpsit  for  work  and  labour  conunenced 
before  the  quarter  ended.  If  the  contract  be  the  usual  one  for  a 
year,  determinable  at  a  month^s  notice,  the  servant,  if  improperly 

(k)  Turner  y.  Bobhuon,  5  B.  &  Ad.  N.  P.  C.  3. 

789 ;  2  NeT.  &  M.  829.  (n)  Taylor  ▼.  Brewer,  1  M.  &  S.  290. 

(/)  Hidffyfay  ▼.   Hvngetford  Market  (o)  Bryant  t.  Fliffht,  5  M.  &  W.  114; 

Cim^Mmy,  3  A.  &  £.171;  4  Ner.  &  M.  {p)  Hartley  y.  Harmony  3  P.  &  D.  567. 

*97.  {q)  Smith  y.  HayuMtrd,  7  A.  &  E.  544  ; 

(«)  Affred  v.  M.  <if  Fitzjames,  3  Esp.  2  Nev.  &  P.  432. 
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turned  away,  cannot  recover  on  a  count  stating  the  contract  to  be 
for  an  entire  year ;  and  he  cannot  recover  on  a  common  count  for 
wages  for  any  further  period  than  that  during  which  he  served  (r). 
However,  where  the  plaintifl^  a  domestic  servant,  entered  into 
the  defendant's  service  on  the  19th  November,  and  on  the  15th 
January  her  mistress  caused  her  to  be  taken,  on  a  charge  of  stealing, 
before  a  magistrate,  who  remanded  her  till  the  20th,  when  she  was 
discharged.  On  the  22nd,  the  plaintiff  went  to  demand  her  clothes 
and  wages,  including  £1  Is.  'm  lieu  of  a  month^s  warning.  The 
defendant  tendered  her  £2  28.  for  the  two  months'  actual  service, 
but  refused  to  pay  the  additional  guinea.  It  was  holden  («),  that, 
inasmuch  as  such  placing  the  plaintiff  in  custody  was  no  dissolution 
of  the  contract,  the  pliwitiff  was,  under  the  circumstances,  entitled 
to  wages  for  the  third  month,  which  had  been  entered  upon ;  and 
that  uie  whole  might  be  recovered  under  the  common  count  for 
work  and  labour.  Where  to  an  action  (t)  for  wrongfully  discharging 
the  plaintiff,  the  defendant  pleads  only  payment  of  money  into  court, 
he  cannot  prove  in  mitigation  of  damages,  that  he  discharged  the 
plaintiff  for  misconduct,  for  evidence  of  such  facts  would  be  a  bar 
to  the  right  to  recover,  wliich  was  admitted  by  the  plea. 

A  master  (u)  is  not  liable  to  his  servant  for  injuries  received  by 
him  in  consequence  of  the  breaking  down  of  an  overloaded  van, 
(conducted  by  another  servant,)  in  which  the  servant  is  travelling 
on  his  master's  business. 

The  statutes  20  Geo.  II.  c.  19,  6  Geo.  III.  c.  25,  and  4  Geo.  IV. 
c.  34,  give  powers  to  justices  to  determine  complaints  between 
masters  and  servants,  and  between  masters,  apprentices,  artificers, 
and  others. 


II.   Of  the  Liability  of  the  Master  in  respect  of  Contracts 

made  by  the  Servant. 

A  CONTRACT  made  by  a  servant  acting  under  the  express  (x) 
authority  of  the  master,  is  binding  on  the  master.  And  the  same 
rule  holds,  where  the  servant  acts  under  an  implied  authority.  The 
defendant  (y),  who  was  a  dealer  in  iron,  sent  a  waterman  to  the 
plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the 
same  waterman  a  second  time,  with  ready  money,  who  received  the 
goods,  but  did  not  pay  for  them.     Pratt^  C.  J.,  ruled,  that  the 

(r)  Per  Lord  Tenierdm,  C.  J.,  in  ^-  A.  &  E.  544. 
eAard  ▼.  Hormor,  3  C.  &  P.  349.    A  de-  U)  Smith  ▼.  King^/brdj  3  Soott,  279. 

dnon  approTed  of  and  preferred  to  that  of  (0  Speei  ▼.  PhiUipi,  5  M.  &  W.  279. 

Lord  EUenbarouffh,  in  Oandell  y.  Pontig'  M  Priettiey  y.  Fowler ,  3  M.  &  W.  1. 

fl^,  4  Campb.  375,  by  Court  of  O.  B. ;  («)  F.  N.  B.  120,  6. 

Smith  y.  Hayward,  2  Ney.  &  P.  432  ;   7  (y)  Hazard  y.  TreadweU,  Str.  506. 
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sending  the  waterman  on  trust  the  first  time,  and  the  defendant 
paying  for  the  goods,  was  giving  the  waterman  a  credit  so  as  to 
make  the  defen^mt  liable  upon  the  second  contract.  In  an  action 
by  a  publican  (z)y  for  beer  sold,  it  appeared  that  the  defendant  had 
dealt  with  the  plaintiff  on  credit,  and  paid  him  several  sums  for 
beer ;  at  length  the  defendant  gave  notice  to  plaintiff's  servant,  who 
brought  the  beer,  that  he  would  pay  for  the  beer  as  it  came  in. 
The  defence  to  the  present  action  was,  that  the  defendant  had  paid 
the  servant.  Lord  Eldon^  G.  J.,  thought  the  defendant  was  liable ; 
for,  as  the  change  in  the  usual  mode  of  dealing  had  been  suggested 
by  the  defendant  himself,  and  as  he  had  personal  dealings  with  the 
master,  in  a  particular  mode,  notice  to  the  servant  alone  of  a  change 
in  that  mode  would  not  be  sufficient;  the  defendant  must  show 
that  the  master  himself  had  notice  of  it,  or  he  could  have  no  defence 
to  the  action.  In  an  action  on  a  farrier's  bill  (a),  it  appeared  that 
the  defendant,  bv  an  agreement  with  the  sroom,  allowed  him  five 
guineas  a-year,  tor  whicn  he  was  to  keep  tne  horses  properly  shod, 
and  furnish  them  with  proper  medicines  when  necessary.  Lord 
Kenyan  said,  that  it  was  no  defence  to  the  action,  unless  the  plaintiff 
knew  of  this  agreement,  and  expressly  trusted  the  groom.  That 
if  the  servant  buys  things  whicn  come  to  his  master^s  use,  the 
master  should  take  care  to  see  them  paid  for ;  for  a  tradesman  has 
nothing  to  do  with  any  private  agreement  between  the  master  and 
servant.  But  where  an  express  authority  is  not  ^ven  by  the 
master,  and  from  the  nature  of  the  case  an  authority  cannot  be 
implied,  the  master  is  not  liable.  Hence,  where  the  chaise  of  the 
master  had  been  broken  by  the  negligence  of  his  servant  (6),  and 
the  servant  desired  a  coachmaker,  who  had  never  been  ernvhyed  by 
the  mastery  to  repair  it,  which  was  accordingly  done,  and  tne  master 
refusing  to  pay  the  amount  of  the  bill  sent  in  by  the  coachmaker, 
he  insisted  on  retaining  the  chaise  as  a  lien ;  Lord  ElUnborough^ 
G.  J.,  was  of  opinion,  that  the  coachmaker  was  not  entitled  so  to 
retain  it ;  for  whatever  claim  of  that  sort  he  might  have,  he  must 
derive  it  from  legitimate  authority ;  that  unless  the  master  had  been 
in  the  habit  of  employing  the  tradesman  in  the  way  of  his  trade,  it 
should  not  be  in  the  power  of  the  servant  to  bind  him  to  contracts 
of  which  the  master  had  not  any  knowledge,  and  to  which  he  had 
not  given  any  assent.  It  was  the  duty  of  the  tradesman,  when  he 
was  employed,  to  have  inquired  of  the  principal,  whether  the  order 
was  given  by  his  authority;  but  having  neglected  to  do  so,  the 
master  was  not  liable  to  the  demand,  and  the  detainer  of  the  chaise 
was  unlawful.  When  the  master  is  in  the  habit  of  paying  ready 
money  for  articles  furnished  in  certain  quantities  to  his  family  (c), 
if  the  tradesman  delivers  other  goods  of  the  same  sort  to  the 

(j)  GratUmd  t.  Frennan,  3  Esp.  N.  P.  C.  174.    See  Mmmdw  y.  GMyerff,  8 

P.  C.  85.  Stark.  N.  P.  C.  281. 

(fl)  Preeiaui  t.  Abel,  1  Esp.  N.  P.  C.  (c)  Pearce  t.  Bog^n,  3  Eip.  N.  P.  C. 

350.  214.     See  also  1  Show.  95. 

{h)  Hi$eo9  y.  Greenwood,  4  Esp.  N. 
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servant,  upon  credit,  without  informing  the  master  of  it,  and  the 
latter  goods  do  not  come  to  the  master^s  use,  the  master  is  not 
liable.  A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  money  (d),  and  the  master  gave  his  servant  jnaney 
to  pay  for  the  articles,  which  was  done  accordingly;  after  some 
time,  the  master  turned  away  his  servant  and  took  another,  to 
whom  he  gave  money  as  before ;  the  second  servant  did  not  pay  the 
tradesman,  and  afterwards  ran  away :  ao  action  having  been  brought 
by  the  tradesman  against  the  master;  it  was  holden,  that  the  master 
was  not  liable  to  pay  the  money  again  (2).  If  a  person  (e)  keeping 
livery  stables,  and  having  a  horse  to  sell,  direct  his  servant  not  to 
warrant  him,  and  the  servant  does  nevertheless  warrant  him,  still 
the  master  is  liable  on  the  warranty,  because  the  servant  was  acting 
within  the  general  scope  of  his  authority,  and  the  public  cannot  be 
supposed  to  be  cognizant  of  any  private  conversation  between  the 
master  and  servant :  but  if  the  owner  of  a  horse  were  to  send  a 
stranger  to  a  fair,  with  express  directions  not  to  warrant  the  horse, 
and  the  latter  acted  contrary  to  the  orders,  the  purchaser  could 
only  have  recourse  to  the  person  who  actually  sold  the  horse,  and 
the  owner  would  not  be  liable  on  the  warranty,  because  the  servant 
was  not  acting  within  the  scope  of  his  employment.  A  horse- 
dealer's  servant  (/),  sent  to  deliver  a  horse  to  a  purchaser,  was 
held  not  to  have  rendered  his  master  liable  by  warranting  the  horse 
on  delivery ;  for  a  warranty  by  a  person  entrusted  merely  to  deliver 
is  not  prima  facie  binding  on  the  principal,  but  an  express  authority 
must  DC  shown.  A  journeyman  to  a  baker  was  holden  a  good 
vritness  to  prove  the  delivery  of  bread  to  the  defendant  (^),  without 
a  release,  in  a  case  where  there  was  not  any  evidence  of  an  usage 
for  the  journeyman  to  receive  the  money  for  the  bread  delivered. 
A  clerk  who  receives  money  for  his  master  is  a  good  witness  to 
prove  that  he  has  paid  it  over  to  his  master  ex  necemiaie  ret, 
without  a  release  (A). 

(<Z)  stubbing  t.  Hemig,  Peake*8  N.  P.  391,  per  Bayley,  B.    See  ante,  p.  649. 
C.  47.  (s)  Adanu  y.  DavU,  3  Esp.  N.  P.  C. 

{e)  Per  Athhurstf  J. ,  in  Fenn  t.  Harri-  43,  Eldon,  C.  J. 
•on,  3  T.  R.  760.  (A)  Matthew*  y.  Haydon^  2  Esp.  N. 

(/)  Wi>odin  y.  Burford,  2  Cr.  &  M.  P.  C.  509. 


(2)  It  was  said  by  Lord  Kenyon^  in  this  case,  that  if  the  master  employs 
the  servant  to  buy  things  on  credit,  he  will  be  liable  to  whatever  extent 
the  servant  shall  pledge  his  credit. 
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III.  Of  the  Liability  of  the  Master  in  respect  of  a  tortious 

Act  done  by  the  Servant. 

An  action  on  the  case  will  lie  against  a  master  for  an  injury  done 
through  the  negligence  or  unskimilness  of  the  servant  acting  in 
his  master's  employ.  As  where  the  servants  of  a  carman  ran  over 
a  boy  in  the  streets  (i),  and  maimed  him  by  negligence,  an  aqtion 
was  brought  against  the  master,  and  the  plaintiff  recovered.  So 
where  the  servant  of  A.  (A),  with  his  cart,  ran  against  the  cart  of 
B.,  which  contained  a  pipe  of  wine,  whereby  the  wine  was  spilled ; 
an  action  was  brought  against  A.,  the  master,  and  holden  to  be 
maintainable.  An  action  on  the  case  is  the  proper  remedy  for  an 
injury  of  this  kind,  and  not  an  action  of  trespass  (Q.  In  these 
cases,  if  the  declaration  state  that  the  defendant  (the  master) 
negligently  drove  his  cart  (m),  &c.,  it  will  be  supported  by  evidence 
that  the  defendant'^s  servant  drove  the  cart.  In  case  for  negligently 
driving  against  the  plaintiff's  horse,  the  plaintiff's  servant,  in  whose 
charge  the  horse  was,  is  nofc  a  competent  witness  for  the  plaintiff 
without  a  release  (n).  Plaintif&  employed  B.,  a  broker,  to  sell 
goods  for  them,  and  to  deliver  such  goods  in  the  port  of  London, 
according  to  the  contracts  of  sale.  C,  a  lighterman,  acted  in  the 
delivery  of  the  goods,  under  B.'s  direction,  and  was  employed  bv 
the  plaintiffs  so  to  do,  and  was  paid  by  them.  Plaintiffii,  througn 
B.,  contracted  with  a  purchaser  for  the  sale  to  him  of  a  parcel  of 
goods,  to  be  paid  for  on  delivery.  The  goods  were  delivered  without 
payment ;  and  the  price  was  in  consequence  lost.  In  an  action  by 
plaintifi&  a^inst  B.  for  the  breach  of  duty,  they  called  G.  to  prove 
that,  while  he  was  waiting  for  B.'s  orders  as  to  the  delivery,  a  person, 
whom  C.  supposed  to  have  proper  authority,  but  who  really  had 
not,  desired  C.  to  carry  them  alongside  a  certain  vessel,  which  he 
did  without  orders  from  B.,  and  the  goods  were  taken  away,  as  on 
behalf  of  the  purchaser;  that  C.  informed  B.  of  what  had  happened, 
and,  upon  hearing  B.  had  given  no  orders,  said  it  was  not  too  late 
to  sfcop  the  goods,  and  he  would  do  so ;  but  that  B.  prevented  him, 
and  md  not,  himself,  take  proper  measures  to  stop  them.  It 
was  holden  (o),  that  C.  was  incompetent  by  reason  of  his  liability  to 
the  plaintiff  as  their  servant,  it  would  seem  to  be  the  better 
opinion,  that  in  an  action  for  a  similar  injury,  the  defendant's 
servant  may  (p)  be  a  witness  for  him  without  a  release,  the  objec- 

(t)  1  Raym.  739»  ex.  rel.  M'ri  Place.  since  the  statute. 

(k)  Id.  (o)  Boorman  ▼.  Brown,  9  A.  &E.  487. 

(0  Morley  v.  Gai^ord,  2  H.  Bl.  443.  (p)  Pieklet  y.  Holling$,  1  M.  &  Rob. 

m)  Bmekir  t.  Fromoni^  6  T.  R.  659.  468,  Parke,  B. ;  Creei/y  ▼.  Bowtmm,  1  M. 


t 


[n)  Morieh  t.  Foote,  8  Taant.  454  ;  &  Rob.  496  ;  FaUk  y.  M^hUyre,  7  C.  & 

Shemum  y.  Bamet,  1  M.  &  Rob.  69,  S.  P.  P.  44,  by  the  same  learned  judge.    And 

These  cases  were  before  stat.  3  &  4  WiU.  see  PhiUips  on  Eyidence,  p.  110,  8th 

IV.  c.  42,  8.  26,  27 ;  Harding  y.  Cobhift  edit.  . 
6  C.  &  P.  664,  S.  P.,  per  HemiMm,  C.  J., 
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tion  to  the  witness  being  removed  under  the  stat.  3  &  4  Will.  IV. 
c.  42,  ss.  26,  27,  by  making  an  indorsement  on  the  record,  ao 
cording  to  the  directions  of  the  statute.  To  an  action  on  the  case 
against  several  partners  (j),  for  negligence  in  their  servant,  whereby 
the  plaintiff's  goods  were  lost,  it  cannot  be  pleaded  in  abatement 
that  there  are  other  partners  not  named.  Having  stated  the  cases 
in  which  the  law  considers  the  master  as  responsible  for  the  inju- 
rious act  of  his  servant,  it  may  be  proper  to  observe,  that  where  tiie 
servant  commits  a  toilful  trespass,  without  the  direction  or  assent 
of  the  master,  an  action  of  trespass  will  not  lie  against  the  master : 
in  such  case  (r)  the  servant  only  is  liable.  As  if  a  servant  («), 
authorized  merely  to  distrain  cattle  damage  feasant,  drives  a  horse 
from  the  highway  into  his  master^s  close,  and  there  distrains  it. 
So  where  a  servant  of  the  defendant  wilfully  drove  the  defendant's 
chariot  against  the  plaintiff's  chaise  (t) ;  an  action  of  trespass  having 
been  brought  against  the  defendant,  it  appeared  in  evidence^  that 
the  defen£uit  was  neither  present  at  the  time  when  the  injury  was 
committed,  nor  had  he  in  any  manner  directed  or  assented  to  the 
act  of  his  servant;  it  was  holden,  that  the  action  could  not  be 
maintained.  If  a  servant  driving  a  carri^e,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  horses  of  another  person, 
and  produce  the  accident,  the  master  will  not  be  liable.  But  if,  in 
order  to  perform  his  master  s  orders,  he  strikes,  but  injudiciously, 
and  in  order  to  extricate  himself  from  a  difficulty,  that  will  be  neg- 
ligent and  careless  conduct,  for  which  the  master  will  be  liable  («), 
being  an  act  done  in  pursuance  of  the  master's  employment. 
Where  an  injury  happens  through  the  misconduct  of  a  servant  in 
driving  his  master's  carriage ;  it  was  holden  (x)^  that  the  master 
was  liable,  if  the  servant  be  guilty  of  negligence  whilst  on  his 
master's  business,  though  he  may  be  going  out  of  the  way ;  but  not 
if  the  servant  uses  the  carriage  for  his  own  purpose,  and  without 
his  master^s  consent.  Where  one  of  a  ship's  crew  wilfully  injured 
another  ship,  without  any  direction  from  or  privity  of  the  master, 
it  was  holden,  that  trespass  could  not  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time  (y).  If  a 
master  command  ms  servant  to  do  an  illegal  act  (z)^  the  ser- 
vant, as  well  as  the  master,  will  be  liable  to  the  party  injured  ;  for 
the  servant  cannot  plead  the  command  of  the  master  in  bar  of  a 
trespass.  An  action  on  the  case  was  brought  against  a  master  and 
his  servant  (a),  for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields, 


(q)  mtehell  y.  TarlmH  and  othen,  5  {*)  Joel  v.  Moriton,  6  C.  &  P.  501, 

T.  R.  649.    See  2  Bob.  &  Pal.  N.  R.  365.  Parke,  B. 

(r)  See  judgment  of  Paiiemm^  J.,  in  (y)  Boweker  y.  Noidttrom,  1  Taant. 

Lyotu  y.  Jfor/in,  8  A.  &  E.  512.  568.     See  Niekoktm  y.  ifouiiMy,  ti|/^, 


(#)  Lyons  y.  Martin,  8  A.  &  E.  512.  p.  1101. 

(0  M'Manw  y.  Criekeii,  1  East,  106.  (m)  Sc 

(tt)  Per  Cur.  J  Crq/t  y.  Aliwn,  4  B.  &  (a)  Miekaei  y.  AUstree  and  imoiher. 


3PManuB  y.  Crickett,  1  East,  106.  (m)  Sands  y.  ChUd,  3  Ley.  352. 

Per  Cur,,  Crq/t  y.  Alison,  4  B.  &  (a)  Michael  y.  Alestree  an 

A.  592.  2  Ley.  172.    See  ante,  p.  434 
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where,  being  nnmanageable,  they  ran  against  and  hurt  the  plaintiff; 
it  appeared  that  the  master  was  absent;  but  it  was  holden,  on 
motion  in  arrest  of  ludgment,  that  the  action  would  lie ;  for  it  should 
be  intended  that  the  master  sent  the  servant  to  train  the  horses 
there.  In  an  action  on  the  case  (b)  against  the  defendant  for 
causing  a  quantity  of  lime  to  be  placed  on  the  high  road,  by  means 
of  which  the  plaintiff  and  his  wife  were  overtumed  and  much  hurt, 
and  the  chaise  in  which  they  then  were  was  considerably  damaged  ; 
it  appeared  that  the  defendant  having  purchased  a  house  by  the  road 
side,  (but  which  he  had  never  occupied,)  contracted  with  a  surveyor 
to  put  it  in  repair  for  a  stipulated  sum ;  a  carpenter  having  a  con- 
tract under  the  surveyor  to  do  the  whole  business,  employed  a 
bricklaver  under  him,  and  he  again  contracted  for  a  quantity  of 
lime  with  a  lime-burner,  by  whose  servant  the  lime  in  question  was 
laid  in  the  road.  In  support  of  the  action,  it  was  contended,  that 
the  act  which  caused  the  injury  complained  of,  was  an  act  done  for 
the  benefit  of  the  defendant,  and  m  consequence  of  his  having 
authorized  others  to  work  for  him;  and  although  the  person  by 
whose  neglect  the  accident  happened  was  the  immediate  servant  of 
another,  yet,  for  the  benefit  of  the  public,  he  must  be  considered  as 
the  servant  of  the  defendant.     If  the  defendant  was  not  liable,  the 

Elaintiff  might  be  obliged  to  sue  all  the  parties  who  had  sub-contracts 
efore  he  could  obt^  redress.  On  the  part  of  the  defendant,  it 
was  urged,  first,  that  the  cause  of  action  did  not  arise  on  the  defen- 
dant's premises,  the  complaint  being,  that  a  quantity  of  lime,  which 
should  have  been  placed  there,  was  actually  laid  on  the  high  road  : 
that  being  the  case,  there  was  no  authority  to  show  that  the  defen- 
dant was  liable,  merely  because  the  act  from  which  the  injury  arose 
was  done  for  his  benent.  If  that  general  proposition  were  true,  it 
might  be  contended,  that  the  defendant  must  have  answered  for  any 
accident  which  might  have  happened  during  the  preparation  of  the 
lime  in  the  lime-burner's  yard.  Secondly,  that  the  liability  of  the 
principal  to  answer  for  his  agents,  is  founded  in  the  superintendence 
and  control  which  he  is  supposed  to  have  over  them.  1  Bl.  Com. 
431.  In  the  civil  law,  that  liability  was  confined  to  the  person 
standing  in  the  relation  of  pater  familias  to  the  person  doing  the 
injury.  Inst.  lib.  4.  tit.  5,  s.  1 ;  Dig.  lib.  9,  tit.  3.  And  though  in 
our  law  it  has  been  extended  to  cases  where  the  agent  is  not  a  mere 
domestic,  yet  the  principle  continues  the  same.  Now  clearly  it  was 
not  in  the  power  of  this  defendant  to  control  the  agent  by  whom  the 
injury  to  this  plaintiff  was  effected.  He  was  not  employed  bv  the 
defendant,  but  by  the  lime-burner ;  nor  was  it  in  the  defendant's 
power  to  prevent  him,  or  any  one  of  the  intermediate  sub-contracting 
parties,  from  executing  the  respective  parts  of  that  business  which 


(b)  Buih  ▼.  Steinmrn^  1  Bos.  &  Pnl.      Demmanj  C.  J.,  in  Pwmabjf  t.  LaneoMter 
404.    See  Jfo/^AwM  v.  We$tMid.  Water-      Canal  Compaay,  3  Ner.  &  P.  530 ;  11  A. 
work$    Company,    3  Campb.    403,    and      &  E.  223. 
HarrU  ▼.  Baker,  4  M.  &  S.  27,  cited  by 

VOL.  II.  2  B 
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each  had  undertaken  to  perform.  The  court,  however,  were  of 
opinion,  that  the  action  would  lie ;  and  that  it  was  competent  to  the 
plaintiff  to  bring  his  action  either  against  the  person  from  whom  the 
authority  flow^  or  against  the  person  by  whom  the  injury  was 
actually  committed. 

The  defendant,  a  gentleman  usually  residing  in  the  country,  being 
in  London  for  a  few  days  with  his  own  carnage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day.    The  stable- 
keeper  accordingly  sent  a  pair,  and  a  person  to  drive  them.     The 
defendant  did  not  select  the  driver,  nor  had  he  any  previous  know- 
ledge of  him ;  but  the  stable-keeper  sent  such  person  as  he  chose 
for  this  piurpose.     The  driver  had  no  wages  from  his  master,  but 
depended  on  receiving  a  gratuity  from  the  person  whose  carriage  he 
drove ;    the  defendant  in  this  case  gave  him  five  shillings  as  a 
gratuity ;  by  reason  of  his  negligent  driving,  the  plaintiff's  horse 
sustained  an  injury ;  whereupon  an  action  was  brought.    The  Court 
of  King^s  Bench  were  equally  divided  (c)  :  Abbott^  C.  J.,  and  Little- 
dalcy  J.,  holding,  that  the  defendant  was  not  liable ;  BayUy^  J.,  and 
Holroydj  J.,  contra.     The  opinion  of  the  two  former  judges  was 
adhered  to  in  the  following  case.     The  owners  of  a  carriage  were  in 
the  habit  of  hiring  horses  from  the  same  person,  to  draw  it  for  a  day 
or  drive,  and  the  owner  of  the  horses  provided  a  driver,  througn 
whose  negligence  an  injury  was  done  to  a  third  party:   it  was 
holden  (ef),  that  the  owners  of  the  carriage  were  not  liable  to  be 
sued  for  such  injury ;   and  that  it  made  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same  driver, 
he  being  the  only  regular  coachman  in  the  employ  of  the  owner  of 
the  horses ;  or  that  they  had  always  paid  him  a  fixed  sum  for  each 
drive ;  or  that  they  haa  provided  him  with  a  livery,  which  he  left  at 
their  house  at  the  end  of  each  drive,  and  that  the  injury  in  question 
was  occasioned  by  his  leaving  the  horses  while  so  depositmg  the 
livery  in  their  house.     The  owner  of  a  carriage  hired  four  post 
horses  and  two  postilions  of  A.,  a  livery  stable-keeper,  for  the  day, 
to  take  him  from  London  to  Epsom  and  back.     In  returning,  the 
postilions  damaged  the  carriage  of  B.     It  was  holden  (e),  that  A., 
as  owner  of  the  horses  and  master  of  the  postilions  was  liable  to  B., 
for  such  damage.    A  warehouseman  at  Liverpool  employed  a  master 
porter  to  remove  a  barrel  from  his  warehouse.     The  master  porter 
employed  his  own  men  and  tackle ;  and  through  the  negligence  of 
the  men  the  tackle  failed,  the  barrel  fell  and  mjured  the  plaintiff; 
it  was  holden  (/),  that  the  warehouseman  was  liable  in  case  for  the 
injury.     But  where  a  butcher  employed  a  licensed  drover  to  drive 

(e)  Laugher  v.  Pointer,  5  B.  &  C.  547.  499. 

See  remarks  of  Lord  Abinger,  C.  B.,  in  (e)  Smith  ▼.  Lawrence,  2  Man.  &  R.1. 

Brady  t.  Gilee,  1  M.  &  Rob.  495,  on  this  (/)  Sandleeon  y.  Mwrra^,  8  A.  &  B. 

cue.  109. 

{d)  Quarman  y.  Burnett,  6  M.  &  W. 
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home  some  buUocks  from  Smithfield  market,  and  the  drover  em- 
ployed a  servant  of  his  own  for  the  purpose,  through  whose  negli- 
gence a  bullock  injured  the  plaintiff's  property ;  it  was  holden  (g), 
that  the  butcher  was  not  liable,  for  the  drover  was  a  person  carry- 
ing on  a  distinct  and  independent  business  of  his  own.  Case  for 
sinking  plaintiff's  vessel  by  a  steam-boat,  of  which  defendants  were 
possessed  and  had  the  care,  management,  and  direction,  by  their 
servants  and  mariners,  through  the  mismanagement  of  the  said 
servants  and  mariners.  Plea,  that  the  defendants  had  not  the  pos- 
session and  care,  &c.,  by  their  servants  and  mariners  or  otherwise. 
Defendants,  being  owners  of  the  steam-vessel,  chartered  her  to  D., 
for  six  months,  at  <f  20  per  week,  the  owners  to  keep  her  in  good 
and  sufficient  order  for  the  conveyance  of  goods,  &c.,  to  and  nrom 
Newcastle  and  Ooole,  or  any  other  coasting  station  which  D.  might 
employ  her  in :  D.  to  pay  i^  disbursements,  including  harbour  dues, 
pilotageS;  seamen's  and  captain's  wages,  and  coals,  oil,  tallow,  &c. 
for  engines,  and  to  insure*  the  vessel  (A)  ;  the  policy  to  be  deposited 
with  the  owners.  It  was  holden,  that  the  issue  ought  to  be  found 
for  plaintiff  upon  the  interpretation  of  the  charterparty  alone.  A 
fortiori,  upon  proof,  in  addition,  that  D.  had  no  power  to  appoint  or 
dismiss  the  officers  and  crew,  and  did  not  interfere  in  the  arrange- 
ments of  the  ship.  A.  and  B.  were  partners  in  the  business  of 
public  carriers ;  by  agreement  between  them,  A.  provided  horses 
and  drivers  for  certam  stages,  and  B.  for  the  remainder.  It  was 
holden  (t),  that  notwithstanding  this  division  of  the  concern  between 
them,  they  were  responsible  for  the  misconduct  and  negligence  of 
their  drivers  and  servants  throughout  the  whole  distance.  And 
that  it  was  not  any  defence  to  B.,  that  the  servant,  through  whose 
negligence  an  injury  had  been  committed,  had  been  hired  and  was 
paid  by  A.  alone.  The  captain  of  a  king's  ship  of  war  was  holden 
not  to  be  responsible  for  the  damage  done  to  another  vessel,  through 
the  negligence  of  his  lieutenant  (X),  who  was  upon  deck,  and  had 
the  actual  direction  and  management  of  the  steering  and  navigating 
of  the  ship  at  the  time,  and  when  the  captain  was  not  upon  deck, 
nor  was  called  upon  by  his  duty  to  be  there. 

(0)  MiUiffon  v.  Wedffe,  Q.  B.  Not.  18,  (t)  WeyUmd  v.  BIImm,  Holt's  N.  P.  C. 

1840,  Tol.  X.  Law  Journal,  N.  S.  p.  19.  227,  GibbM,  C.  J. 

(A)  Fmtm  y.  (Hty  qf  Dublin  Steam  (k)   Nicholion  v.  Mountey,   15  East, 

Packet  Compoftift  8  A.  &  E.  835.  384. 
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IV.  Of  Actions  brought  hy  Masters  for  enticing  away  Apprentices 
and  Servants^  and  for  Injuries  done   to  their  Servants^ 
p.  1102;  and  herein  of  the  Action  for  Seduction^  p.  1103; 
Witness^  p.  \\Q4i\  JDamageSf  p,  1106, 

An  action  on  the  case  may  be  maintained  by  a  master  against 
any  person  who  entices  away  his  apprentice  or  servant  from  his 
service  (Q,  or  who  continues  to  employ  such  servant  after  notice, 
though  tiie  defendant  did  not  procure  the  servant  to  leave  his 
master,  or  know,  when  he  employed  him,  that  he  was  the  servant 
of  another  (m).  But  the  master  may,  if  he  chooses,  waive  his 
action  for  the  tort  (n) ;  and  bring  an  action  of  indebitatus  as- 
sumpsit  for  work  and  labour  done  by  his  apprentice,  against  the 
person  who  tortiously  employed  lum.  So  the  captain  of  a  ship  of 
war  detaining  an  apprentice  who  had  been  impressed,  after  verbal 
notice  by  sudi  apprentice  of  his  condition,  is  liable  in  an  action  by 
the  master  for  wages  for  the  service  of  the  apprentice  (o).  But 
the  prize  money  gained  by  an  apprentice  serving  on  board  a  letter 
of  marque  ship,  does  not  belong  {p)  to  the  master,  the  usage  being 
proved  that  such  money  Is  the  property  of  the  apprentice. 

It  is  not  material  whether  the  apprentice  be  legally  apprenticed 
or  not ;  it  is  sufficient  if  he  be  so  de  facto  (q). 

It  has  been  holden  (r),  that  a  master  cannot  maintain  an  action 
for  seducing  his  servant,  after  his  servant  has  paid  him  the  penalty 
stipulated  by  his  articles  for  leaving  him.  Neitner  can  an  action  be 
maintained  for  harbouring  an  apprentice,  as  such,  if  the  master  to 
whom  he  was  bound  was  then  not  a  housekeeper,  and  of  the  age 
of  twenty-four  years  («). 

A  master  may  maintain  an  action  for  an  injury  done  to  his  ser^ 
vant,  as  false  imprisonment,  battery,  &c.,  which  deprives  the  master 
of  his  service.  The  form  of  action  is  an  action  of  trespass,  usually 
termed  an  action  per  quod  servitium  amisit^  the  gist  of  the  action 
being  the  loss  of  service ;  and  hence,  the  servant  may  be  a  wit- 
ness (t)y  for  he  is  not  interested  as  to  the  point.     In  an  action  of 


(0  Adm.  per  Cur.,  in  Q.  ▼.  Dauel,  6 
Mod.  182. 

(m)  Blake  t.  Lanyon,  6  T.  R.  221. 

(»)  Lightly  v.  Clouaion,  1  Taunt.  112. 
See  also  F^ier  t.  Stewmri,  3  M.  &  S. 
191,  S.  P. 

(o)  Bade*  ▼.  Vandejmt,  M.  25  Geo. 
III.,  6.  R.,  5  East,  39,  n. ;  4  Doug.  1, 
8.  a 

(p)  Canon  t.  WatU,  3  Dong.  350. 

{q)  Barber  ▼.  Detmie,  Salk.  68 ;  6  Mod. 


69,  8,  C,  reoogniied  by  Lord  HardwUie, 
C.  J.,  in  R.  ▼.  8t.  Nieholae,  1  Burr.  S.  C. 
94,  95. 

(r)  Bird  ▼.  Rand^,  3  Bnrr.  1345  ;  1 
Bl.  R.  387. 

f«)  dye  ▼.  Felton,  4  Tannt.  876. 

J)  Jewell  ▼.  Harding,  T.  10  Geo.  I., 
GUb.  £yid.  94,  ed.  1761 ;  1  Str.  595,  8, 
C,  by  the  name  of  Dnel  ▼.  Harding, 
Lewie  ▼.  Fifg,  2  Str.  944,  S.  P. 
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tort  («)  for  wounding  plaintiff's  servant,  whereby  he  was  disabled 
from  serving,  the  jury  may  nve  damages  for  the  loss  of  service,  not 
only  before  action  brought,  but  afterwards,  down  to  the  time  when 
the  disability  may  be  expected  to  cease. 


Of  the  Action  far  Seduction. 

This  form  of  action  is  frequently  adopted  by  a  parent  for  the 
purpose  of  obtaining  a  compensation  in  damages  for  debauching  his 
daughter,  and  getting  her  with  child,  and  the  expenses  attending  the 
lying-in  (3).  As  to  the  nature  of  the  action,  it  has  been  decided  (x), 
that  it  may  be  brought  either  in  trespass  for  the  direct  injury,  or 
in  case  for  the  consequential  damage.  It  has  been  holden,  that 
this  action  may  be  maintained,  although  the  daughter  was  of  age 
at  the  time  of  the  seduction  (y).  But  as  the  action  is  founded  on 
the  loss  of  service,  that  must  be  alleged  in  the  declaration  (z)  (4)  ; 
and  it  must  be  proved  that  the  relation  of  master  and  servant, 
(which  in  these  cases  the  law  implies  from  very  slight  circum- 
stances) (6),  subsisted  at  the  time  when  the  injury  was  commit- 
ted (a);  and  the  circumstance  of  the  daughter  having  been  under 

(«)  HadsoUr.  SiaOebraa,  11  A.  &  E.  (z)  SaterthuHute  ▼.  Dewhwr9t,  B.  R. 

301 ;  3  P.  &  D.  200.  E.  25  Geo.  III.,  cited  in  5  East,  47,  n., 

(jr)  Chamberlain  t.  Hazlewood,  5  M.  and  MSS.,  and  8.  C,  A.  P.  B.,  No.  85, 

&  W.  515 ;  on/tf,  p.  8 ;  and  see  Wood'  Dampier  MSS.,  L.  I.  L. ;  4  Dong.  315, 

ward  ▼.  Walton,  2  Bos.  &  Pnl.  N.  R.  476,  8.  C. 

recognized  in  JHieham  y.  Bond,  2  M.  &  (a)  Pogilethwaite  t.  Parket,  3  Burr. 

S.  436.  1878,  recognised  by  B^iUer,  J.,  in  2  T. 

(y)  BsMier/  y.  AUeoU,  2  T.  E.  166.  R.  166.  ' 


(3)  A  mastery  not  standing  in  the  relation  of  a  parent,  mav  maintain 
this  action  for  debauching  his  servant.  Fore$  v.  Wilson^  Peake's  N.  P. 
C.  55,  In  like  manner  it  may  be  mamtained,  for  the  seduction  of  an 
adopted  child.     Irwin  v.  Dearmany  1 1  East,  23. 

(4)  **  Although  the  daughter  cannot  have  an  action,  yet  the  father 
may,  not  for  assaulting  his  daughter,  and  getting  her  with  child,  because 
this  is  a  wrong  particularly  done  to  her,  yet  for  the  lo$$  of  her  service 
caused  by  this.      Per  Rolle,  C.  J.,  Norton  v.  Jason^  Sty.  398. 

(5)  In  one  case,  Littledale,  J.,  expressed  an  opinion  that  it  was  not 
necessary  to  show  any  acts  of  service  done  by  the  aaughter ;  it  was  suffi- 
cient that  she  lived  in  the  father's  family  under  such  circumstances  that 
he  had  a  right  to  her  services.  Maunder  v.  Venn,  M.  &  Malk.  323.  In 
Holloway  v.  Abell,  1  Q,  ^V,  528,  it  appeared  that  A.  occupied  two 
farms  seven  miles  distant  from  each  other ;  A.  resided  at  one,  and  his  son 
and  his  daughter  at  the  other,  where  she  acted  as  mistress,  and  had  the 
poultry  for  her  benefit.  This  was  holden  sufficient  to  prove  her  the  ser- 
vant of  A.,  per  Littledale,  J.,  who  thought  that  it  was  not  necessary  for 
defendant  to  plead  specially  that  daughter  was  not  servant  of  plaintiff 
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age  at  that  time,  will  not  dispense  with  the  necessity  of  this 
proof  (ft).  It  is  not  necessary,  however,  to  prove  a  contract  for 
service,  if  the  daughter  was  in  fact  a  servant,  nor  that  she  slept  in 
the  house  (c).  But  evidence  must  be  given  of  acts  of  service ; 
the  slightest,  however,  will  be  sufficient,  as  milking  cows  (d)  and 
the  like.  An  action  cannot  be  maintained  by  a  father  {e)  for  the 
seduction  of  his  daughter,  though  a  minor,  while  she  was  in  the 
service  of  another  person ;  although  it  be  alleged  in  the  declara- 
tion, that  she  was  there  with  the  intention,  on  the  part  of  her  father 
and  herself,  that  she  should  return  to  her  father^s  when  she  quitted 
her  service,  unless  she  should  immediately  go  into  another  service. 
In  a  case  where  it  appeared  that  the  plaintiff's  daughter  had  been 
married  eight  years  before,  had  two  children,  and  was  then  sepa- 
rated from  her  husband  for  five  years,  during  which  the  husband 
had  not  any  access,  the  wife  having  returned  to  her  father's  house, 
and  lived  with  him,  and  acted  as  his  servant.  During  this  resi- 
dence with  her  father  she  was  debauched  by  the  defendant,  and  had 
a  child  by  him.  It  was  holden  (/),  that  the  relation  of  master  and 
servant  might  and  did  exist  in  this  case,  and  that  in  the  absence  of 
any  interference  by  the  husband,  it  was  not  competent  to  the  de- 
fendant, a  wrongdoer,  to  set  up  the  rights  of  the  husband  as  an 
answer  to  the  action. 

Witness. — ^The  daughter  or  servant  is  a  competent  witness  to 
prove  the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  breaking 
and  entering  his  house  (^),  and  debauching  his  daughter,  by  whicn 
he  lost  her  service  for  a  long  space  of  time.  Upon  the  trial  it  ap- 
peared, that  the  defendaitt  was  admitted  in  the  way  of  courtship  to 
visit  the  young  woman :  that  proposals  had  been  made  on  both 
sides :  that  one  night  she  went  to  bed,  and  left  her  chamber  window 
open,  and  the  defendant,  by  setting  a  ladder  to  her  window,  got 
into  her  chamber,  and  having  lain  with  her,  she  became  pregnant, 
and  afterwards  had  a  child,  whereby  the  father  was  put  to  a  great 
expense.  These  facts  the  judge  at  Nisi  Prius  admitted  the  daugh- 
ter to  prove,  upon  which  the  jury  gave  ^150  damages.  A  motion 
for  a  new  trial  was  made  on  the  following  grounds ;  1st,  Because  the 
verdict  was  a^nst  evidence,  there  being  no  proof  of  any  trespass 
committed  in  breaking  the  house,  but  on  the  contrary,  that  the  win- 
dow having  been  left  open  by  the  plaintiff^s  daughter,  the  defendant 
entered  by  virtue  of  a  license  from  her,  and  so  could  not  be  a  tres- 
passer.   Norton  v.  Jason^  Styl.  398;  Hunt  v.  Wotton^  T.  Raym.  260. 

(b)  Dean  ▼.  Peel,  5  East,  45,  bat  see      ▼.  T^onwon,  2  C.  &  P.  304. 

remarks  of  Parke,  B.,  in  HarrU  v.  But-^  {e)  Blaymire  t.  Haley,  6  M.  &  W.  55. 

fer,  2  M.  &  W.  542.  (/)  Harper  v.  L^Srkm,  7  B.  &  C.  387. 

(c)  Mann  y.  Barrett,  6  Esp.  N.  P.  C.  {g)  Cock  v.  Wortham,  B.  R.  M.  10 
23.  Geo.  II.,  MSS.,  8.  C.    Shortly  reported' 

{d)VeT Butter,  J.,in Bennett v.Allcott,      in  Str.  1054. 
2  T.  R.  168  ;  per  Abbott,  C.  J.,  Manvetl 
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2dly,  That  the  daughter,  who  WBsparticeps  criminist  and  sweariiig 
for  her  father,  and  m  consequence  of  that,  swearmg  for  herself,  was 
not  a  competent  witness,  ^dly.  That  the  damages  were  excessive, 
no  loss  of  service  having  been  proved,  and  the  jury  mistaken  in 
their  assessment  of  the  damages,  the  girl  having  since  the  trial 
brought  another  action  for  breach  of  the  promise  of  marriage.  Sed 
per  Curiam^  as  to  the  first  ground,  the  defendant's  entrance  into  the 
oouse  without  the  privity  of  the  father  or  mother,  is  plainly  a  tres- 
pass ;  as  to  the  2d,  the  daughter  was  a  competent  witness,  and  no 
more  interested  in  the  question  than  servants  in  actions  brought 
by  their  masters  for  beatmg  them,  per  quod  their  masters  lost  their 
service,  in  which  cases  the  servants  are  constantly  admitted.  Srdly, 
The  daxnages  in  this  case  are  far  from  being  excessive :  the  defend- 
ant being  admitted  in  an  honourable  way,  made  a  very  ungenerous 
use  of  the  acquaintance  with  the  daughter,  which  is  a  great  aggra- 
vation of  his  offence,  and  it  is  hardly  possible  to  estimate  the 
damage  of  a  father  under  such  ciroumstuices ;  aud  as  to  a  loss  of 
service  not  having  been  proved,  that  was  quite  immaterial,  the  rule 
being,  that  where  the  loss  of  service  is  the  gist  of  the  action,  there 
it  must  be  proved;  as  in  trespass  by  a  master  for  beating  his 
servant ;  but  where  laid  only  in  aggravation  of  damages,  loss  of 
service  need  not  be  proved ;  and  here  the  action  is  founded  on  the 
trespass  in  breaking  the  house,  and  the  loss  of  service  is  onlv  con- 
sequential to  it.  As  to  the  new  action  that  has  been  brought,  we 
cannot  take  any  notice  of  it. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plamtiff,  as  to 
the  daughter'^s  general  character  for  chastity,  except  in  answer  to 
evidence  adduced  by  the  defendant  of  general  bad  character  (h). 
A  specific  breach  of  chastity  alleged  on  the  part  of  the  defendant 
will  not  afford  ground  for  such  examination  (j).  Nor  does  the  mere 
cross-examination  of  the  daughter  to  show  uxsi  she  had  been  guilty 
of  improper  conduct,  entitle  the  plaintiff  to  call  other  witnesses  to 
her  cnaracter  (k).  The  daughter  is  not  bound  to  answer,  in  cross- 
examination,  whether  she  had  not  previously  been  criminal  with 
other  men(/)«  Neither  can  evidence  be  admitted  that  the  defendant 
accomplished  the  seduction  by  means  of  a  promise  of  marriage  (m). 
The  defendant  may  give  evidence  not  only  of  the  general  bad  cha- 
racter of  the  iplaintin  s  daughter,  but  he  may  also  examine  witnesses 
to  prove  particular  acts  of  sexual  intercourse  (n)  between  them  and 
the  daughter ;  this  evidence,  however,  does  not  go  to  the  verdict, 
but  only  in  mitigation  of  damages,  if  the  jury  are  satisfied  that  the 
defendimt  had  such  intercourse  with  plaintiff's  daughter  as  caused 
him  to  be  the  father  of  the  child  alleged  to  have  been  gotten  by  him. 

{h)  Bamfield  v.  Money,  1  Campb.  460.  100,  Park,  J. 

(0  8,  C.  (m)  Dodd  ▼.  Norrit,  3  Campb.  519. 

(k)  Dodd  Y.  NorriM,  3  Campb.  519.  (n)  Veny  v.  Watkint,  7  C.  &  P.  308, 

(0  lb,  i  bat  see  Bate  v.  HiU,  1  C.  &  P.  Alderion,  B. 
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Money  cannot  be  paid  into  conrt,  stat.  8  &  4  Will.  IV.  c.  42, 
s.  21. 

Of  the  Damages. 

• 

Liberal  damages  are  usually  given  in  an  action  for  seduction,  and 
the  courts  are  disinclined  to  grant  new  trials  merely  on  the  ground 
of  excess  in  that  respect  (o).  From  a  laudable  desire,  as  I  con- 
ceive, to  suppress  the  vice  of  seduction,  against  which  our  criminal 
code  has  not  provided  any  punishment,  many  eminent  judges  have 
thought  it  proper  to  direct  juries,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regard  not  merely  to  the  injury  sus- 
tained by  the  loss  of  service,  a  proper  compensation  for  which  might 
amount  to  a  few  pounds  only,  but  also  to  the  wounded  feelings  of 
the  parent  or  party  standing  in  loco  parentis.  In  Southernwood  v. 
Ramsden,  Middx.  Sittings  after  H.  T.,  19th  Feb.  1805,  which  was 
an  action  by  a  custom-house  officer  against  a  cowkeeper  for  the 
seduction  of  the  plaintiff's  daughter,  per  quod  servitium  amisit^  Lord 
Ellenborough^  G.  J.,  in  explaining  the  nature  of  this  action,  said 
that  it  was  laid  as  a  trespass,  and  was  founded  on  the  injury  done 
to  the  father  by  the  loss  of  the  service  of  the  child ;  this  was  neces- 
sary to  let  in  the  case,  but  when  this  was  established,  further 
damages  might  be  conceded  for  the  loss  which  the  father  sustained 
by  being  deprived  of  the  society  and  comfort  of  his  childj  and  by  the 
dishonour  which  he  receives.  The  jury  gave  1^300  damages.  Lord 
Eldon^  C.  J.,  had  expressed  a  similar  opinion  at  Bristol  Summer 
Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin^  where  the  action 
was  brought  by  an  aunt,  for  the  seduction  of  her  niece,  against  the 
defendant,  a  lieutenant  in  the  navy.  The  chief  justice  told  the 
jury,  that  in  calculating  the  quantum  of  damages,  they  were  not  to 
look  merely  to  the  loss  of  service,  which  might  amount  only  to  a  few 
pounds,  but  also  to  the  wounded  feelings  of  the  party.  The  jury 
gave  <f  200  damages.  From  the  amount  of  the  damages  in  the  pre- 
ceding cases,  it  will  be  observed  that  due  respect  was  paid  by  the 
jurv  to  the  direction  of  the  judge.  It  may  be  remarked,  that 
although  this  practice  of  giving  damages  for  the  wounded  feelings  of 
the  pfuty  can  scarcely  be  reconciled  with  the  strict  rme  of  law, 
which  entitles  a  person  to  recover  onlv  secundum  allegata  et  probata ; 
yet  when  the  nature  of  the  vice  of  seduction,  and  the  pernicious 
consequences  which  result  from  it,  are  duly  considered,  few  persons, 
(however  anxious  they  may  be  that  the  boundaries  between  civil 
injuries  and  criminal  offences  should  be  preserved  as  distinct  as 
possible,)  will  regret  that  such  a  practice  has  been  adopted.  Since 
the  first  publication  of  the  preceding  remarks,  an  application  was 
made  to  tne  court  of  B.  R.  to  set  aside  an  inquisition  on  the  ground 

(o)  TuUidgt  ▼.    Wade,    3  Wils.    18 ;     t.  Allcott,  2  T.  R.  166. 
Edmmuon  t.  Machell,  2  T.  R.  4  ;  Bennett 
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of  excessive  damaffes  (p),  where  the  phuntiflf  had  declared  against 
the  defendant  for  tiie  seduction  of  his  adopted  daughter  and  servant, 
and  the  jury  had  given  <f  100  damages,  although  it  appeared  that 
the  only  pecuniary  damage  which  the  party  had  sustamed,  was  the 
being  obUffed  to  hire  another  servant  for  five  weeks  during  the 
Ijdng-in.  The  plaintiff  had  been  a  seijeant  in  a  regiment  <h  the 
hne,  and  the  servant  was  the  daughter  of  a  deceased  comrade,  whom 
the  plaintiff  had  adopted  and  maintained.  It  was  urged,  that  she 
could  only  be  considered  as  a  servant ;  and  a  case  was  cited  as 
having  been  tried  before  Chamhre^  J.,  at  Worcester,  where,  upon 
an  action  brought  by  a  father  for  the  seduction  of  his  natural 
daughter,  that  learned  judge  told  the  jury  they  must  consider  her 
merely  in  the  character  of  a  servant,  and  award  the  plaintiff  a  com- 
pensation for  the  loss  of  service  only.  The  court,  however,  in  the 
present  instance,  refused  the  application.  Lord  Ellenhorough,  C.  J., 
observing,  that  the  courts  had  uniformly  expressed  their  reluctance 
to  disturb  the  verdict  in  this  action  merely  on  the  ground  of  exces- 
sive damages,  and  referred  to  Edmonson  v.  Machell^  2  T.  R.  4, — 
that  it  was  a  case  sui  generis^  where,  in  estimating  the  damages,  the 
parental  damages,  and  the  feelings  of  those  who  stood  in  loco  paren- 
tis^ had  always  been  taken  into  consideration ;  and  although  it  was 
difficult  to  conceive  upon  what  legal  principles  the  damages  could 
be  extended  ultra  the  mjury  arising  from  the  loss  of  service,  vet  the 
pr^ice  was  now  inveterate,  and  could  not  be  shaken.  He  added  (9), 
that  the  action  having  been  considered  in  Edmonson  v.  Macheli 
to  extend  to  an  aunt,  as  one  standing  in  loco  parentis^  he  thought 
that  the  present  plaintiff,  who  had  adopted  and  ored  up  the  daughter 
of  a  friend  and  comrade  from  her  mfancy,  seemed  to  be  e(|[ually 
entitled  to  maintain  the  action  on  account  of  the  loss  of  service  to 
him,  affgravated  by  the  injury  done  to  the  object  on  whom  he  had 
thus  pG^ed  his  affection. 


(p)  Irwm  V.  Deamumf  B.  R.  E.  49         (q)  11  East,  24,  5. 
Geo.  III.,  MS.,  and  11  East,  23. 
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NUSANCE. 

I,  In  what  Cases  an  Action  for  a  Nusance  may  he  maintained, 
p.  1 108 ;  and  herein  cf  the  Right  to  Use  of  Lights  p.  1109 ; 
Water,  p.  lUO;   TFay,p.  1112;  and  Pew,  p.  1118. 

II.  By  whom  and  against  whom  an  Action  for  a  Nusance  may  be 
maintained,  p.  UVI. 

III.  Pleadings,  p,  1119. 

IV.  Evidence,  ^c,  p.  1120. 
V.  Costs,  p.  1121. 


I.  In  what  Cases  an  Action  for  a  Nusance  may  he  maintained. 

An  action  on  the  case  lies  for  a  nusance  to  the  habitation  or  land 
of  another ;  as,  if  A.  build  a  house  so  as  to  hanff  over  the  land  of 
B.y  whereby  the  rain  falls  upon  B.'^s  land,  and  mjures  it,  B.  may 
maintain  an  action  against  A.  for  this  nusance  (a).  So  if  the 
owner  of  the  adjacent  land  erects  a  building  so  near  the  house  of 
the  plaintiff  as  to  prevent  the  air  and  light  from  entering  and  coming 
through  the  plwitiff's  windows,  an  action  will  lie.  Formerly  it  was 
holden,  that  a  party  could  not  maintain  an  action  for  an  obstruction 
of  lights,  unless  he  had  gained  a  right  in  the  lights  by  prescrip- 
tion (6)  ;  and  in  conformity  with  this  rule,  it  was  usual  to  state  m 
the  declaration  that  the  house  was  an  ancient  house,  wherein  were 
ancient  windows,  through  which  the  light  had  entered,  and  had 
been  used  to  enter  from  time  immemorial  (c)  (1).    But  afterwards 

{a)  Penruddoek*»  case,  5  Rep.  100,  b. ;  Elir.  118,  S,  C. 
1  Rol.  Abr.  107,  pi.  18 ;  2  Rol.  Abr.  140,  (c)  See  Co.  Ent.  tit.  Action  but  le  Case, 

pi.  U.  pi.  17. 

(6)  Bowry  y.  Pope,  1  Leon.  168 ;  Cro. 


(1)  Against  this  prescription  a  contrary  prescription  to  obstruct  the 
lights  could  not  be  alleged.     9  Rep.  85,  b. 
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it  was  holden  (cQ,  that  upon  evidence  of  an  adverse  enjoyment  of 
lights  for  twenty  years  or  upwards,  unexplained,  a  jury  might  be 
directed  to  presume  a  right  by  grant  or  otherwise,  even  though  no 
lights  had  existed  there  before  the  commencement  of  the  twenty 
years.  But  if  the  period  of  enjoyment  fell  short  of  twenty  years, 
then,  formerly,  other  circumstances  than  the  mere  length  of  time 
must  have  been  brought  in  aid,  in  order  to  raise  the  presumption  of 
the  plaintirs  right.  Now,  by  stat.  2  &  8  Will.  IV.  c.  71,  s.  6,  no 
presumption  shidl  be  allowed  or  made  in  support  of  any  claim,  upon 

!)roof  of  the  exercise  of  enjoyment  of  the  rieht  or  matter  claimed 
or  less  than  twenty  vears.  It  is  well  establi^ed  (e)  by  the  decided 
cases,  that  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person,  although  the 
lights  be  new,  he  cannot,  nor  can  any  one  who  claims  under  him, 
build  upon  the  adjoining  land,  so  as  to  obstruct  or  interrupt  the 
enjoyment  of  those  lights.  Total  privation  of  light  is  not  necessary 
to  sustain  the  action.  If  the  plamtiff  can  prove  that,  by  reason  of 
the  obstruction,  he  cannot  enjoy  the  light  m  so  free  and  ample  a 
manner  as  he  did  before,  it  will  be  sufficient  (  f).  If  an  ancient 
window  be  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully 
obstruct  the  passage  of  light  to  any  part  of  me  space  occupied  by 
the  ancient  wmdow,  although  a  greater  portion  of  light  be  aomitted 
through  the  unobstructed  part  of  the  enlarged  window,  than  was 
anciently  enjoyed  (^).  A  party,  however,  may  (h)  so  alter  the 
mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of  ease- 
ment as  to  lose  the  right  altogether. 

By  stat.  2  &  3  Will.  IV.  c.  71,  s.  8,  "  When  the  access  and  use 
of  light  to  and  for  any  dwelling  house,  workshop,  or  other  building, 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption^  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  tibat 
purpose  by  deed  or  writing.'*  The  foregoing  statute  took  effect  on 
the  first  day  of  Michaelmas  Term,  1882.    By  s.  4,  ''  The  period  of 


{d)  Lewis  t.  Price,  Worcester  Summer 
Ai8.  1761,  coram  Wilmot,  J. ;  Dougal  ?. 
WiUont  C.  B.  T.  9  Geo.  III. ;  Darwin  v. 
Upton,  B.  R.  M.  26  Geo.  III.  These 
cases  are  reported  in  2  Wms.  Sannd. 
175,  a. ;  Ikarwin  ▼.  Vpimi  will  also  be 
foDnd  in  B.  P.  B.  397,  Dampler  MSS. 
L.  I.  L.  See  also  Hubert  t.  Groves, 
1  Esp.  N.  P.  C.  148. 

(e)  Per  Tindai,  C.  J.,  SwoHtborougk 
▼.  Coventry,  9  fiingh.  309,  citing  Palmer 
T.  Fletcher,  1  Ley.  122,  *'  that  no  man 
shaU  derogate  from  his  own  grant ;"  Cojb 


▼.  Matthews,  1  Ventr.  237 ;  Holt,  C.  J., 
in  Rosewell  v.  Pryor,  6  Mod.  116 ;  GMnp- 
ton  ▼.  Bichards,  I  Price,  27.  See  also 
Blanchard  v.  Bridges,  4  A.  &  E.  192. 

(/)  CottereU  y.  Griffiths,  4  Esp.  N. 
P.  C.  69. 

(^)  Chandler  y.  Thompson,  3  Campb. 
80,  per  Le  Blanc,  J.,  cited  by  Patteson 
J.,  deliyering  judgment,  Blanchard  t. 
Bridges,  4  A.  &  E.  192. 

{h)  Per  JDeHnum,  C.  J.,  deliyering  jndg- 
ment,  Garritt  y.  Sharp,  3  A.  &  E.  330. 
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twenty  years  sludl  be  taken  to  be  the  period  next  before  some  suit 
or  action  wherein  the  claim  shall  have  been  brought  into  question, 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption 
within  the  meaning  of  this  statute,  unless  the  same  shall  have  been 
submitted  to,  or  acquiesced  in,  for  one  year  after  the  party  inter- 
rupted shall  have  had  notice  thereof,  and  of  the  person  maJdng  or 
authorizing  the  same  to  be  made."  N.  Light  (i)  is  not  included  in 
the  8th  section  of  this  statute,  which  see  |>o<^,  p.  1111. 

^^  The  right  to  the  use  of  water  rests  on  clear  and  settled  prin- 
ciples. Prim&  facie,  the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  hsuf  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right  to  use 
the  water  which  flows  in  the  stream,  and  consequently  no  proprietor 
can  have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  of  the  other  proprietors,  who 
may  be  affected  by  his  operations,  no  proprietor  can  either  diminish 
the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
prietors below,  nor  throw  the  water  back  upon  the  proprietors 
above.  Every  proprietor  who  claims  a  ri^ht  either  to  throw  the 
water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove 
an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years.  An  action  wul  lie  at  any  time  within  twenty  years,  when 
injury  happens  to  arise  in  consequence  of  a  new  purpose  of  the 
p^y  to  avail  himself  of  his  common  right.^  The  foregoing  re- 
marks of  Sir «/.  Leacli,  V.  C,  in  the  case  of  Wright  v.  Howard  {k)^ 
were  adopted  and  recognized  by  Lord  Tenterden,  0.  J.,  delivering 
the  judgment  of  the  court  in  Mason  v.  HiU  (Q,  where  it  was  holden, 
that  the  proprietor  of  land  contiguous  to  a  stream  may,  as  soon  as 
he  is  injured  by  the  diversion  of  the  wat^  from  its  natural  course, 
maintain  an  action  against  the  party  so  diverting  it ;  and  it  is  no 
answer  to  the  action,  that  the  defendant  first  appropriated  the 
water  to  his  own  use,  unless  he  has  had  twenty  years^  undisturbed 
enjoyment  of  it  in  the  altered  course.  A  right  (m)  to  a  watercourse 
is  not  destroyed  by  the  owner  altering  the  course  of  the  stream, 
and  the  owner  may  establish  his  claim,  notwithstanding  an  inter- 
ruption within  twenty  years  of  action  brought.  A  right  to  the  use 
of  water  flowing  in  a  stream,  and  publici  juris,  becomes  private  by 
appropriation,  but  may  become  (n)  again  publici  juris  by  relinquish- 
ment. 

• 

When  a  mill  has  been  erected  on  a  stream  for  a  long  period  of  time, 
it  gives  to  the  owner  a  right  that  the  water  shall  continue  to  flow  to 

(0  See  Woolrych'B  Law  of  Ltghti.  (m)  Hall  t.  Su^fl,  4  Bingh.  N.  C. 

(k)  1  Sim.  &  Stu.  190.  381. 

(0  3  B.  &  Ad.  304 ;  2  Ney.  &  M.  747.  (»)  lAff^nt  v.  Inge,  7  Biogh.  682. 
See  5  B.  &  Ad.  1. 
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and  from  the  mill  in  the  mamier  in  which  it  has  been  accustomed  to 
flow  during  all  that  time.  The  owner  is  not  bound  to  use  the  water 
exactly  in  the  same  manner  or  to  apply  it  to  the  same  mill ;  if  he 
were,  that  would  stop  all  improvements  in  machinery.  Hence  the 
occupier  of  a  mill  built  on  the  site  of  an  old  mill,  which  had  existed 
for  forty  years,  may  maintain  an  action  for  forcing  back  water,  and 
injuring  his  mill,  although  he  has  not  enjoyed  the  mill  precisely  in 
the  same  state  for  twenty  years ;  and  therefore  it  was  holden  to  be 
no  defence  to  such  an  action,  that  the  occupier  had  within  a  few 
years  erected  in  his  mill  a  wheel  of  different  dimensions,  but  requiring 
less  water  than  the  old  one  (o). 

In  the  absence  of  a  special  custom^  artificial  watercourses  are  not 
distinguished  in  law  from  natural  ones ;  and  a  title  may  be  gained 
by  twenty  years'  user,  as  well  to  the  former  as  the  latter.  Therefore 
where  mme  owners  made  an  adit  through  their  lands  to  drain  the 
mine,  which  they  afterwards  ceased  to  work,  and  the  owner  of  a 
brewery,  through  whose  premises  the  water  flowed  for  twenty  years 
after  the  working  had  ceased,  had  during  that  time  used  it  for 
brewing ;  it  was  holden  ( /?),  that  he  thereby  gained  a  right  to  the 
undisturbed  enjoyment  of  the  water,  and  that  mines  could  not 
afterwards  be  so  worked  as  to  pollute  it. 

By  stat.  2  &  3  Will.  IV.  c.  71,  s.  2,  no  claim  which  may  be  law- 
fully made  at  the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse  (a)^  or  the  use  of 
any  water  to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or 
water  of  our  lord  the  king,  his  heirs,  or  successors,  or  being  parcel 
of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the 
property  of  any  ecclesiastical  or  lay  person  or  body  corporate,  when 
sucn  way,  &c.  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way,  &c.  was  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years ;  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and 
where  such  way,  &c.  shall  have  been  so  enjoyed  as  aforesaid  for  the 
full  ^riod  of  forty  years,  the  right  thereto  shaU  be  deemed  absolute 
and  mdefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that 
purpose,  by  deed  or  writing.  But  by  sect.  8,  when  any  land  or  water, 
upon,  over,  or  from  which  any  way  or  other  convenient  watercourse 
or  use  of  water  shall  have  been  or  shaU  be  enjoyed  or  derived,  hath 
been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any 
term  of  years,  exceeding  three  years,  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  other  matter  as  herein 

(o)  Sawndert  t.  Newman,  1  B.  &  A.      571';  3  P.  &  D.  367. 
258.  iq)  See  Wnghi  ▼.  Williami,  1  M.  & 

(p)  Magor  v.  Chadwiek,  11  A.  &  E.      W.  77. 
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last  before  mentioned,  during  the  continuance  of  such  term,  shall 
be  excluded  in  the  computation  of  the  said  period  of  forty  years,  in 
case  the  claim  shaU  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof.  The  6th  section 
disaUows  any  presumption  (s)  in  favour  of  a  claim  upon  proof  of 
enjoyment  for  any  less  jperiod  of  time  than  may  be  applicable  under 
the  act  to  the  nature  of  the  right  claimed.  The  statute  substitutes 
positive  proof  of  enjoyment  during  a  limited  number  of  years,  for 
the  immemorial  enjoyment  formerly  aUeged,  and  in  aid  of  which,  as 
it  never  could  be  proved  throughout,  presumption  was  admitted. 

Enjoyment  '^  as  of  right  ^  (t)y  means  an  enjoyment  had,  not 
secretiv  or  by  stealth,  or  bv  tacit  sufferance,  or  by  permission  asked 
from  tune  to  time,  on  eacn  occasion  or  even  on  many  occasions  of 
using  it ;  but  an  enjoyment  had  openly,  notoriously,  without  par^ 
ticumr  leave  at  the  time,  by  a  person  claiming  to  use  without 
danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right,  whether 
strictly  legal  by  prescription  and  adverse  user,  or  by  deed  conferring 
the  right,  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  of 
excusing  a  trespass  («). 

The  enjoyment  of  an  easement,  as  of  right,  for  twenty  years  next 
before  the  commencement  of  the  suit  under  the  foregoing  act,  means 
a  continuous  enjoyment  as  of  right,  for  the  twenty  years  next  before 
the  commencement  of  the  suit,  of  the  easement,  as  an  easement, 
without  interruption  acquiesced  in  for  a  year.  It  is  therefore 
defeated  by  unity  of  possession  during  all  or  part  of  the  twenty 
years  (x). 

Unity  of  possession  merely  suspends  a  prescriptive  easement; 
there  must  be  an  unity  of  ownership  to  destroy  it  (y).  Where  a 
party  became  seised  in  fee  of  one  set  of  premises,  and  possessed  of 
a  cliattel  interest  in  another,  the  owner  of  which  latter  had  pre- 
viously enjoyed  an  easement  in  the  former,  it  was  holden  (2;),  that 
such  unity  of  possession  of  the  land  a  qud  and  in  qu&  the  easement 
existed,  would  operate  only  to  suspend,  and  not  to  extinguish  the 
easement. 

Where  a  way  had  been  used  adverselv  and  under  a  claim  of  right, 
for  more  than  twenty  years,  over  land  m  possession  of  a  lessee  who 
held  under  a  lease  for  lives  granted  by  the  bishop  of  Worcester,  it 
was  holden  (a),  that  under  the  foregoing  act,  this  user  gave  no  right 
as  against  the  bishop,  and  did  not  affect  the  see  ;  and  that,  as  the 

(#)  Per  Coleridge,  J.,  Bailey  ▼.  Apple-  (x)  Onley  v.   Gardiner,  4  M.  &  W. 

yard,  3  Nev.  &  P.;26i;;  8  A.  &  E,  161 ;  496. 

ante,  p.  425.  (y)  Per  Baylejf,  "B.,  in  Canhem  ▼.  Fiei, 

(0  See  statates  2  &  3  Will.  IV.  c.  71,  2  Tyr.  155. 

■8.  2  and  5.  (x)  Thomaa  v.  Thonuu,  5  Tyr.  S04  ; 

(«)  Per  Lord  Denman,  C.  J.,  delivering  2  Cr.  M.  &  R.  34. 

judgment  of  court  in  Tickle  ▼.  Brown,  (a)  Bright  ▼.  Walker,  1  Cr.  M.  &  R. 

4  A.  &  E.  369 ;  6  Nev.  &  M.  230.  21 1. 
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user  could  not  give  a  title  as  against  all  persons  having  estate  in 
the  locus  in  quo,  it  gave  no  title  as  against  the  lessee  and  tihe  persons 
claiming  under  him,  and  that  no  title  was  gained  by  an  user  which 
did  not  give  a  valid  title  as  against  the  bishop,  and  permanently 
aSect  the  see.  In  a  plea  (b)  under  this  statute,  it  is  sufficient  to 
allege  that  the  user  had  existed  for  forty  years  before  the  com- 
mencement of  the  suit,  and  it  need  not  be  alleged  to  have  existed 
for  forty  years  before  the  act  complained  of  m  the  declaration. 
The  plea  (c)  must  be  supported  by  user  down  to  the  commence- 
ment of  the  action.  Proot  of  user  commencing  forty  years  ago,  but 
discontinued  four  or  five  years  before  the  commencement  of  the 
action,  is  insufficient.  Evidence  of  user  of  a  way  with  horses,  carts, 
and  carriages,  for  certain  purposes,  does  not  necessarily  prove  a  right 
of  way  for  all  purposes,  but  the  extent  of  the  right  is  a  question  for 
the  jury  in  each  particular  case  (d). 

A  seat  in  a  church  may  be  annexed  to  a  house,  either  by  a 
faculty  or  prescription  (e).  Extra-parochial  persons  cannot  establish 
a  claun  to  seats  in  the  body  of  a  parish  church  without  proof  of 
prescription  at  least,  if  indeed  they  can  do  so  by  prescription  (/). 
Nor  in  the  case  of  a  pew  in  the  body  of  a  church,  can  an  action  at 
common  law  be  maintained  for  a  disturbance,  unless  the  pew  be 
annexed  to  a  house  in  the  parish.  It  is  only  on  account  of  the 
pew  being  annexed  to  a  house,  that  the  temporal  court  can  take 
cognizance  of  any  intrusion  into  it  (g).  Where  a  party  claims  a 
ri^t  against  the  ordinary,  he  ought  to  show  a  title  by  repairing, 
&c.,  but  not  in  an  action  on  the  case  against  a  trespasser  or 
tort-feasor.  In  such  case  it  is  neither  necessary  to  allege  or  prove 
repairs  (A).  An  old  entry  on  the  vestry  book,  signed  by  the 
churchwardens,  stating  that  the  pew  had  been  repaired  by  the  then 
owner  of  the  messuage,  (under  whom  plaintiff  claimed,)  in  consider- 
ation of  his  using  it,  is  admissible  evidence  (i),  beinff  made  by  the 
churchwardens  within  the  scope  of  their  official  autiiority,  and  as 
showing  the  reputation  of  the  parish  upon  the  riffht.  The  right 
to  sit  in  a  pew  may  be  apportioned  in  consequence  of  Uie  messuage, 
to  the  owners  and  occupiers  of  which  it  was  originally  granted, 
becoming  subdivided.  Thus  three  or  four  families  may  become 
entitled  to  use  a  pew  (%),  and  a  question  may  arise,  how  many 
persons  are  entitled  to  use  the  pew  in  respect  of  each  of  the  sub- 
divisions. That  is,  however,  a  matter  to  be  settled  among  the 
respective  owners.     The  churchwardens  have  no  right  to  interfere. 

(b)  Wright  ▼.  WUUanu,  I  M.  &  W.      qf  Cambridge,  1  G.  &  D.  100. 

77.  {g)  Mainwaring  t.  Qila^  5  B.  &  A. 

(c)  Parker  y.  Miichell,  3  P.  &  D.  655.  356. 

(d)  Cowling  ▼.  Higginion,  4  M.  &  W.  {h)  Bunion  ▼.  Batemanf  1  I^er.  71 1 
245.  Ashleg  ▼.  Freekieton,  8  Ley.  73 ;  Kenriek 

(e)  Per  BuUer,  J.,  in  Grifitk  y.  Mai-  y.  liylor,  I  Wile.  326 ;  Sayer'i  R.  31 ; 


tkewe,  5  T.  R.  296.  BuU.  N.  P.  76,  5.  C. 

(/)  BgerUff  y.  Wimdue,  5  B.  &  C.  1 ;  (t)  Price  r.  Uttlewood,  dCampb.  288. 

2  D.  &  Ry.  23.  See  HaUaek  y.  UnhereUg  (i)  Harrie  y.  Drewe,  2  B.  &  Ad.  164. 
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It  would  be  an  endless  task  to  enumerate  all  the  instances  of 
nusanee,  for  which  an  action  may  be  maintained.  It  may  be  sufficient 
to  observe,  that  the  erection  of  any  thing  offensive  so  near  the  house 
of  another,  as  to  render  it  useless  and  unfit  for  habitation,  e,  g.^  the 
erection  of  a  swine  stye  (Z),  lime-ldln  (m),  privy  (n),  smith's  forge  (o), 
tobacco  mill  (p)^  tallow  furnace  near  a  common  inn  (9),  or  the  U£e, 
is  actionable.    The  principle  on  which  the  rule  of  law  proceeds,  is, 
sic  utere  tuOy  ut  non  kedas  alientan  (r),  ^^  enjoy  your  own  property 
in  such  a  manner,  as  not  to  injure  that  of  another  person.^ 
According  to  this  rule,  a  party  is  liable  for  the  consequence  of  his 
own  neglect.     Hence  it  has  been  holden  («),  that  an  action  lies 
against  a  party  for  so  negligently  constructing  a  hay-rick  on  the 
extremity  of  his  land,  that  in  consequence  of  its  spontaneous  ignition 
his  neighbour's  house  was  burnt  down.   To  an  action  (t)  of  nusanee  for 
carrying  on  the  business  of  a  tallow  chandler  in  a  messuage  adjoining 
the  messuage  of  the  plainti£^  it  is  no  plea  that  the  defendant  was 
possessed  of  his  messuage,  and  the  business  was  carried  on,  before 
the  plaintiff  became  possessed  of  the  adjoining  messuage ;  and  in  a 
similar  case  (u),  the  court  said  that  the  defendant  should  at  least 
have  alleged  a  holding  of  twenty  years'  duration.    It  must  not,  how- 
ever, be  inferred,  from  the  preceding  remarks,  that  an  action  can 
be  maintained  for  a  thing  aone  merely  to  the  inconvenience  of 
another.     The  building  a  wall  which  merely  intercepts  the  prospect 
of  another,  without  obstructing  the  light,  is  not  actionable  (x).     So 
the  opening  a  window,  whereby  the  privacy  of  a  neighbour  is  dis- 
turbed, is  not  actionable  (y).     The  only  remedy  in  wis  case  is  to 
build  on  the  adjoining  land,  opposite  to  the  offensive  window. 

In  an  action  on  the  case  against  defendant,  for  keeping  dogs  so 
near  plaintiff's  dwelling-house  («),  that  he  was  disturbed  in  the 
enjoyment  thereof,  it  appeared  in  evidence,  that  defendant  kept  six 
or  seven  pointers  so  near  plaintiff's  dwellins-house,  that  his  family 
were  prevented  from  sleeping  during  the  ni^t,  and  were  very  much 
disturbed  in  the  day-time.  There  was  not  any  evidence  given  on 
the  part  of  the  defendant,  notwithstanding  which  the  jury  found  a 
verdict  for  defendant.  On  a  motion  for  a  new  trial.  Lord  Kenyan^ 
C.  J.,  said, ''  I  know  it  is  very  disagreeable  to  have  such  neighbours, 
but  we  cannot  grant  a  new  trial.  Gases  certainly  of  this  nature 
have  been  made  the  subject  of  investigation  in  courts  of  justice ;  I 


(t)  Aldred't  case,  9  Rep.  59,  a. 

(m)  Per  Wray,  C.  J.,  8.  C. 

(»)  Jon«9  ▼.  Powtll,  Hutt.  136. 

lo)  Bradley  ▼.  Qill,  Lutw.  69. 

\P)  Styan  v.  Hutchinaout  London  Sit- 
tings after  M.  T.  40  Geo.  III.  B.  R.. 
Kenyon,  C.  J.,  MSS. 

(9)  Morley  v.  Pragnell,  Cro.  Car.  510. 

(rS  9  Rep.  59. 

(«)  Vtmghmi  ▼.  Menhve,  3  Bingb.  N. 
C.  468  ;  4  Sc.  244,  recognizing  TVr^em/ 


▼.  Stamp,  Salk.  13. 

(/)  B/tfff  ▼.  Hall,  4  Bingh.  N.  C.  183. 

(«)  BllioiMn  V.  Feetham,  2  Bingh.  N. 
C.  137.  See  Fliffht  v.  Thomat,  10  A.  & 
£.  590 ;  3  P.  &  D.  442. 

(x)  Per  Wray,  C.  J.,  9  Rep.  58,  b. ; 
Knowles  v.  JUchardton,  1  Mod.  55. 

(y)  Per  Eyre,  C.  J.,  es  relatione  Le 
Blane,  J.,  3  Campb.  82. 

(z)  Street,  Clerk,  y.  TugweU,  B.  R.  M. 
T.  41  Geo.  III.,  MSS. 


NUSANCE. 


1116 


remember  a  ciise  in  Peere  Williams  (a),  *  where  the  phuntiflTs  house 
being  so  near  the  church,  that  the  five  o'clock  morning  bell  disturbed 
her ;  the  plaintiff  came  to  an  agreement  with  the  diurchwardensi 
that  she  should  erect  a  cupola  and  a  clock,  and  in  consideration 
thereof  the  five  o'clock  bell  should  not  be  rung.  This  was  considered 
as  a  good  agreement,  and  the  chancellor  decreed  an  injunction  to  stay 
the  ringing  the  bell.'  If  the  defendant  continues  the  nusance,  and 
you  thmk  it  advisable,  you  may  bring  a  new  action.'*    Rule  refused* 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a  person's 
right,  although  it  may  be  to  the  annoyance  of  another :  as  if  a 
butcher,  brewer,  &c.,  use  his  trade  in  a  convenient  place  (&).  For 
a  nusance  in  a  public  highway,  an  action  cannot  be  maintained, 
unless  there  be  special  damage  (c)  :  and  mere  obstruction  of  the 
plaintiff's  business  (<f ),  or  delaying  him  a  little  while  in  a  journey  (e), 
IS  not  such  special  damage  as  wilTsustain  an  action ;  for  the  damage 
ought  to  be  direct (/),  and  not  consequential;  e.  g.y  the  loss  of  a 
horse,  or  some  corporal  hurt,  as  falling  into  a  trench,  &c.  (2) :  and 
the  plaintiff  must  have  used  common  and  ordinary  caution  {g).  But 
in  some  cases  there  may  have  been  negligence  in  both  psuties,  and 
yet  the  plaintiff  may  be  entitled  to  recover ;  for  the  rule  is,  that 
although  there  may  have  been  negligence  on  the  part  of  the  plaintiff, 
yet,  unless  he  might  by  the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled  to 
recover :  if  by  ordinary  care  he  misht  have  avoided  them,  he  is  the 
author  of  his  own  wrong  (A).  ^^  If  I  am  guilty  of  negligence  in 
leaving  a  dangerous  thing  in  a  place,  where  accidents  are  likely  to 
happen  from  it,  can  I,  should  an  accident  happen  from  it,  charge 
another  person,  the  person  injured,  with  negligence,  and  thus  defeat 
his  claim  to  compensation  t  Or  am  I  not  answerable  for  my  own, 
which  was  the  first,  act  of  negligence"  (t)  \  Illidge  v.  Goodwin  {k)  is 
an  authority  on  this  point.  There  it  was  holden,  that  if  a  horse  and 
cart  are  left  standing  in  the  street  without  any  person  to  watch 


r4i)  Moriin  v.  NuiUm,  2  P.  Wmi.  268. 

(i)  Com.  Dig.  Action  upon  the  Case  for 
NoMoiee  (C). 

(e)  1  lost.  56,  a. 

la)  Hubert  ▼.  GroMt,l  Esp.  N.  P.  C. 
148,  dted  in  Ro§€  ▼.  MUa,  4  M.  &  S. 
103.  Bvt  see  WUke$  ▼.  Hunger/brd 
Markei  Cfon^an^,  2  Bingh.  N.  C.  281. 

(e)  Per  Cfur.,  Carth.  191. 

If)  Per  (Mr.,  in  Pome  ▼.  Partriek, 
Carth.  191. 


(ff)  Butterfield  y.  Forreiter,  II  East, 
60,  cited  per  Cfur,,  in  Lynch  ▼.  Nurden^ 
poat,  p.  1116. 

(A)  Per  Parke,  B.,  in  Bridge  ▼.  Grand 
Junction  Railway  Coti^,,  3  M.  &  W.  248. 

(t)  Per  DenmaUf  C.  J.,  deliyering  jadg- 
ment  in  Lynch  t.  Nurden,  poet,  p.  1116. 
See  also  Marriott  ▼.  Stanley,  1  M.  &  Gr^ 
568  ;  2  Scott.  N.  R.  60. 

(k)  5  C.  &  P.  190,  TMal,  C.  J. 


(2)  The  grantee  of  an  occupation-way  may  maintain  an  action  affainst 
the  owner  of  the  land  over  which  the  way  leads  for  obstructing  it,  without 
proving  special  damage,  although  it  appears  that  such  way  has  been 
used  by  tne  public  for  twelve  years  and  upwards.  Allen  v.  Ormond, 
8  £ast,  4. 
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them,  the  owner,  whose  eervaiit  had  so  negligently  left  the  cart,  waB 
liable  for  damage  done  by  them ;  although  there  was  evidence  to  show 
that  the  damage  was  directly  occasioned  ^  the  act  of  a  person 
striking  the  horse.  So  where  the  pkunti£^  a  child,  with  other 
children,  got  up  and  down,  into  and  mm  a  cart,  and  so  frightened 
the  horse,  which  was  not  under  the  control  of  any  person,  having 
been  lefb  by  the  defendant  at  a  door  unattended,  in  a  public  street ; 
the  jury  having  found  for  the  plaintifi^  the  court  sustained  the 
verdict  (k) ;  observing,  that  there  was,  on  the  part  of  the  defendant, 
a  blameable  carelessness,  which  had  tempted  the  children  into  the 
commission  of  the  misconduct  which  had  been  set  up  as  a  defence ; 
but  which  did  not  relieve  the  defendant  in  the  least  from  his  liability 
for  his  want  of  prudence  and  forethought  in  leaving  his  horse  un- 
attended in  a  public  street.  If  the  immediate  and  proximate  cause 
of  damage  be  the  unskilfulness  of  the  plaintiff,  he  cannot  recover. 
As  where  it  appeared  (/)  that  some  bricklayers  employed  by  the 
defendant  had  laid  several  barrows  full  of  lime  rubbiah  before  the 
defendant's  door ;  the  plaintiff  was  passing  in  a  single-horse  chaise ; 
the  wind  raised  a  whirlwind  of  the  lime  nu)bish,  and  that  frightened 
the  horse,  which  usually  was  very  quiet ;  he  started  on  one  side,  and 
would  have  run  against  a  waggon  which  was  meeting  them,  but  the 

Elaintiff  hastilv  pulled  him  round,  and  the  horse  then  ran  over  a  lime 
eap  lying  before  another  man's  door ;  by  the  shock  the  shah  was 
broken ;  and  the  horse  being  still  more  alarmed  by  it,  ran  away,  and 
overset  the  chaise,  and  the  plaintiff  was  thrown  out  and  hurt.  It 
was  holden,  that  as  the  immediate  and  proximate  cause  of  the 
injury  was  the  unskilfulness  of  the  driver,  the  action  could  not  be 
maintained. 

Whether  the  damage  stated  be  sufficient  to  maintain  the  action, 
is  frequently  the  subject  of  controversy  (3).  The  plaintiff  de- 
clared (tm),  that  he  was  entitled  to  certain  tithes,  and  that  his 
direct  way  to  carrv  them  to  his  bam  was  through  a  certain  high* 
wav ;  that  the  defendant  had  stopped  up  the  highway  by  a  ditch 
and  gate  erected  ex  transversa  vub  ;  and  that  by  reason  of  such 
obstruction,  he  (the  plaintiff)  was  forced  to  carry  his  tithes  by  a 
longer  and  more  difficult  way ;  verdict  for  the  plaintiff,  and  £^ 
damages.  It  was  moved,  in  arrest  of  judgment,  that  this  being 
laid  in  a  common  highway,  the  obstruction  was  a  common  nusance, 
and  that,  therefore,  the  action  would  not  lie;  and  1  Inst.  66,  waa 
cited ;  but  it  was  resolved  by  the  court,  that  the  action  was  main- 
tainable ;  for  they  said,  that  this  rule,  ^^  that  the  action  will  not 
lie  for  that  which  every  one  suffers,^  ought  not  to  be  taken  too 

(*)  Lynch  ▼.  Nurden,  Q.  B.  H.  1840,  (t)  flower  v.  Adam,  2  Taunt.  314. 

Law  Journal,  N.  S.  vol.  z.  p.  73.  (m)  Hart  ▼.  Ba»9et,  T.  Jones,  156. 


(3)  See  an  useful  note  on  this  subject  by  Durnford,  Willes,  74. 
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^largely ;  in  this  case  the  plaintiff  had  sustained  a  particular  dar 
mage ;  for  the  labour  and  pains  which  he  was  forced  to  take  with 
his  cattle  and  servants,  by  reason  of  the  obstruction,  might  be  of 
more  value  than  the  loss  of  a  horse,  which  had  been  holden  to  be 
sufficient  damage  to  maintain  such  action.  This  case  was  recognized 
in  Chichester  v.  Lethbridge,  Willes,  73,  where  the  declaration  was 
similar  to  the  foregoing,  with  this  addition  only,  that  defendant 
opposed  the  plaintiff  in  attempting  to  remove  the  nusance.  Where 
plaintiff  declared  that  before,  and  at  the  time  of,  committing  the 
grievance^  he  was  navigating  his  barges  laden  with  goods,  along  a 
public  navigable  creek,  and  that  defendant  wrongf^y  moored  a 
barge  across,  and  kept  the  same  so  moored,  from  thence  hitherto, 
and  thereby  obstructed  the  public  navigable  creek,  and  prevented 
the  plaintiff  from  nstvigating  his  barges  so  laden,  per  quod  plaintiff 
was  obliged  to  convey  his  goods  a  great  distance  overland,  and  was 

Eut  to  trouble  and  expense  in  the  carriage  of  his  goods  overland : 
eld  (n),  that  this  was  sufficient  special  damage,  for  which  an  action 
upon  the  case  would  lie.  Where  there  is  direct  special  damage,  an 
action  on  the  case  lies  for  not  repairing  (o),  as  well  as  for  a  nusance 
in  a  highway,  if  an  individual  is  liable  to  repair;  but  otherwise, 
where  the  county  or  parish  is  to  repair  the  highway  (p). 


II.  JBy  wham  and  against  whom  an  Action  for  a  Nusance 

may  be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as  well  as 
the  possessory  interest,  an  action  may  be  brought  as  well  by  the 
reversioner  (^)  as  by  the  tenant  in  possession,  and  each  will  be 
entitled  to  recover  damages  commensurate  with  the  injuries,  which 
their  respective  interests  may  have  sustained.  If  any  thing  be 
done  to  destroy  the  evidence  of  title,  an  action  is  maintsdnable  (r) 
by  the  reversioner.  Reversioner  may  maintain  an  action  for  the 
obstruction  of  an  ancient  light,  and,  in  the  event  of  its  not  being 
removed,  for  the  continuance  {s).  But  where  the  acts  of  trespass 
did  not  amount  to  any  permanent  injury  to  the  land,  but  only 
tended  to  establish  a  right  of  way;  it  was  holden  (^),  that  the  rever* 
sioner  could  not  maintain  an  action  on  the  case  in  respect  thereof. 

(»}  Bmb  ▼.  Milet,  4  M.  &  S.  101.  («)  ShadweU  t.  HuicMnaon,  2  B.  & 

(o)  1  Inst.  56,  a.  n.  (2),  Hargrave's  rd.  Ad.  97. 

Ip)  Ruuelly.MenofDevon,2T,R.67l.  (0  Baxter  v.  Taylor,  4  B.  &  Ad.  72  ; 

^    Ig)  Bedingifield  t.  Onskno,  3  Lev.  209  ;  1  Nev.  &  M.  13.   N.  This  action  wai 

Leader  t.  MMon,  3  WUs.  461 ;  2  Bl.  R.  brought  before  the  stat.  2  &  3  WiU.  IV. 

924,  8,  C.  c.  71.    See  sect.  8.     See  Tucker  v.  New- 

(r)  r<nmg  ▼.  SpeHcer,  10  B.  &  C.  152.  man,  11  A.  &  E.  40 ;  3  P.  &  D.  14,  ante, 

See  also  Alston  t.  Sealee,  9  Bingh.  3.  p.  435. 
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If  the  house,  &c.  affected  by  the  nusance  be  aliened,  the  alienee, 
after  request  mack  to  remove  or  abate  the  nusance,  may  maintain 
an  action  for  the  nusance  (u).     Tenants  in  common  may  join  in 
an  action  to  recover  damages  for  a  nusance,  which  concerns  the 
tenements  which  they  hold  m  common.    The  action  may  be  main- 
tained against  the  person  who  erects  the  nusance,  or  his  alienee  (or), 
who  permits  the  nusance  to  be  continued.     If  the  party,  against 
whom  a  verdict  in  an  action  of  this  kind  has  been  recovered,  does 
not  abate  the  nusance,  another  action  may  be  brought  for  contir 
nuing  the  nusance,  in  which  the  jury  will  be  directed  to  give  large 
damages.   N;  It  is  usual,  in  the  first  action,  to  give  nominiJ  damages 
onlv.     Trespass  is  the  proper  remedy  for  wron^uUy  continuing  a 
building  on  plaintiff's  land,  for  the  erection  of  which  plaintiff  has  al- 
ready recovered  compensation ;  and  a  recovery,  with  satisfaction,  for 
erecting  it,  does  not  operate  as  a  purchase  of  the  right  to  continue 
such  erection.     Therefore,  where  the  trustees  of  a  turnpike  road 
built  buttresses  to  support  it  on  the  land  of  A.,  and  A.  thereupon 
sued  them  and  their  workmen  in  trespass  for  such  erection,  and 
accepted  money  paid  into  court  in  full  satisfaction  of  the  trespass ; 
it  was  holden  (y),  that  after  notice  to  defendants  to  remove  the 
buttresses,  and  a  refusal  to  do  so,  A.  might  bring  another  action  of 
trespass  against  them  for  keeping  and  continuing  the  buttresses  on 
the  land,  to  which  the  former  recovery  was  no  bar. 

Tenant  for  years  erected  a  nusance  {z)y  and  afterwards  made  an 
underlease  to  I.  S.  The  question  was,  whether,  after  a  recoveiy 
against  the  first  tenant  for  years  for  the  erection,  an  action  would 
lie  against  him  for  the  continuance,  after  he  had  made  an  under- 
lease i  Et  per  Cur.  it  lies ;  for  he  transferred  it  with  the  original 
wrong,  and  nis  demise  affirms  the  continuance  of  it ;  he  hath  also 
rent  as  a  consideration  for  the  continuance,  and,  therefore,  ought  tp 
answer  the  dama^  it  occasions.  Vide  Wm.  Jones,  272.  Receipt 
of  rent  is  upholding.  Cro.  Jac.  373,  656.  The  action  lies  against 
either  at  the  plaintiff^s  election.  Case  lies  against  the  landlord 
of  a  house  demised  by  lease,  who,  under  his  contract  with  his 
tenants,  employs  workmen  to  repair  the  house,  for  a  nusance  in 
the  house  occasioned  by  the  negligence  of  his  workmen  (a). 

The  trustees  of  a  turnpike  road,  empowered  by  stat.  to  make 
watercourses,  to  prevent  the  road  from  being  overflowed,  directed 
their  surveyor  to  present  a  plan  for  carrying  off  the  water  of  an 
adjacent  brook :  he  recommended,  and  on  that  recommendation  they 
adopted,  and  caused  him  to  make,  a  wide  channel  from  the  road, 
ffradually  narrowing,  and  conducting  the  water  into  the  ordinary 
fence-ditches  of  the  plaintiff*s  land,  which  were  insufficient  to  dis- 
charge it,  and  his   land  was  consequently  overflowed.     It  was 


(«)  Penruddoek'M  case,  6  Rep.  lOI,  a.  (j)  Ro$€weU  ▼.  Prior,  Salk.  460. 

&  Rep.  100,  b.  (a)  LtiUe  ▼.  Powmdi,  4  Taoot.  649. 

Holmea  ▼.  WiltOHt  10  A.  &  E.  503. 


(y) 
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liolden  (&),  that  the  action  did  not  lie  against  the  defendant,  who 
was  one  of  the  trustees,  and  the  chaiman,  who  had  signed  the 
order  for  cutting  this  trench;  for  the  defendant  was  not  a  volun- 
teer :  he  executed  a  duty  imposed  on  him  by  the  legislature,  which 
he  was  bound  to  execute;  and  he  had  exercised  his  best  skill, 
diligence,  and  caution  in  tlie  execution  of  it.  But  a  surveyor  of 
highway,  who  had  subtracted  a  portion  of  a  bank  by  the  road-side, 
was  holden  (c)  liable  in  an  action  on  the  case  at  the  suit  of  the 
reversioner ;  for  it  was  a  permanent  injury  to  the  land,  and  had  a 
tendency  to  alter  the  evidence  of  title. 


III.  Pleadings, 

Bt  Stat.  2  &  S  Wi]l.  IV.  c.  71,  s.  5,  in  all  actions  upon  the  case 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law 
allege  his  n^ht  generally,  without  averring  the  existence  of  such 
right  from  tune  unmemorial,  such  general  -allegation  shall  still  be 
deemed  sufficient  {d). 

By  R.  6.  H.  T.  4  Will.  IV.,  in  actions  on  the  case,  the  plea  of 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  auty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea;  all  other 
pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration.  Ex.  or.  In  an  action  on  the  case  for 
a  nusance  to  the  occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that  the 
defendant  carried  on  uie  alleged  trade  in  such  a  way  as  to  be  a 
nusance  to  the  occupation  of  the  house,  and  will  not  operate  as  a 
denial  of  the  plaintiff's  occupation  of  the  house.  In  an  action  on 
the  case,  for  obstructing  a  right  of  way,  such  plea  [not  guilty]  will 
operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's 
nght  of  way ;  and  all  matters  in  confession  and  avoidance  shall  be 
pleaded  specially  as  in  actions  of  assumpsit. 

Under  the  operation  of  the  foregoing  rules,  "  Not  guilty," 
pleaded  to  a  declaration  {e)  in  case  for  the  wrongful  diversion  of 
water  from  the  plaintiff's  miU,  puts  in  issue  the  mere  fact  of  the 
diversion,  and  not  its  torongful  character.  But  in  an  action  (/)  on 
the  case  for  keeping  dogs,  well  knowing  them  to  be  accustomed  to 

S   Sutton  ▼.  Clarke,  6  Taunt.  29.  (e)  Frankum  ▼.  Earl  of  Falmouth,  2 

AUton  ▼.  Sealei,  9  Bingh.  3.  A.  &  E.  452  ;  4  Ner.  &  Man.  330  ;  after 

{d)  See  TiekU  ▼.  Brown,  4  A.  &  E.  a  conference  with  all  the  judges. 

369;  6  NeT.  &  M.  230}  and  poMt^  tit.  (/)  TAomatv,  Morgan,  2Cr.  M.  JbR, 

"Trespass."  496;  5  Tyr.  1085. 
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bite  cattle,  &c.,  and  which  bit  and  worried  the  plaintiff's  cattle ;  ii 
was  holden,  that  the  plea  of  not  guilty  put  in  issue  the  scienter^^^ 
that  not  being  inducement,  but  an  essential  part,  indeed  the  sub- 
stance, of  the  issue. 

In  case  against  the  defendant  for  negligently  driving  his  cart 
and  horse  against  the  plaintiff's  horse,  it  was  holden  (g\  that  under 
the  plea  of  not  guilty,  the  defendant  could  not  show  that  he  was 
not  the  person  driving,  and  that  the  cart  did  not  beion?  to  him, 
those  being  facts  stated  in  the  inducement  of  which  the  plea  could 
not  operate  as  a  denial,  and  the  misconduct  in  driving  being  the 
only  wrongful  act  put  in  issue  thereby* 


IV.   Evidence^  {fc. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the 
land,  house,  &c.  affected  by  the  nusance,  and  the  continuance  or 
erection  of  the  nusance  by  the  defendant,  as  the  circumstances  of 
the  case  may  require,  and  also  the  injury  thereby  sustained.  Where 
the  plaintiff  complains  of  an  injury  to  an  easement  (A),  it  will  be 
incumbent  on  hun  (unless  he  can  show  an  express  grant)  to  carry 
his  evidence  of  the  condition  of  the  land,  &c.,  and  the  enjoyment  of 
the  right,  as  far  back  as  posmble,  in  order  to  raise  a  presumption  of 
right  by  grant  or  prescription.  This  action  being  local  in  its  nature, 
the  nusance  must  be  proved  to  have  been  committed  in  the  county 
where  the  venue  is  laid  (i).  But  it  is  not  necessary  that  the 
gravamen  should  be  described  with  anv  local  certainty  (A).  It  is 
sufficient  if  the  declaration  point  out  the  gravamen  with  certainty 
enough  to  enable  the  defendant  to  have  notice  of  it.  Notice  to 
remove  nusance  left  at  premises  is  evidence  (Z)  against  subsequent 
occupier.  The  defendant  may  prove  that  the  plaintiff  gave  him 
leave  by  parol  to  do  the  act  which  occasioned  the  nusance  (m),  and 
that  it  was  done  under  that  permission ;  for  a  license  executed  is 
not  countermandable(n).  Secus,  while  it  remains  executory  (o). 
^'  A  parol  executory  license  is  countermandable  at  any  time'^  {p). 
Hence  a  parol  license  from  A.  to  B.  to  enjoy  an  easement  over  A.'s 
land,  was  holden  {q)  to  be  countermandable  at  any  time  whilst  it 

ig)  Tavemer  v.  Litth,  5  Bingh.  N.  C.  ▼.  Dtmeomie,  11  East,  226. 

678.  (I)  Salmon  ▼.  Benaley,  Ry.  &  M.  189. 

(h)  Peake's  EtIcI.  294.     See  stat.  3  &  (m)  Winter  y,  Broekwell,  8  East,  308. 

4  Will.  IV.  c.  71.  {n)  See  Uggins  y.  Inge,  7  Bingh.  682. 

(t)  Warren  ▼.  Webb,   1  Taant.  379.  (o)  Per  Haughtan,  J.,  Webb  t.  Paier^ 

But  see  3  &  4  Will.  IV.  c.  42,  s.  22,  ante,  nosier,  Poph.  151. 

p.  494.  {p)  Per  Parke,  B.,  Waiiie  t.  Harrieim, 

(k)  Mersey  and  Irwell  Navigation  ▼.  4  M.  &  W.  544. 

Douglas,  2  East,  497.     See  also /<^erte«  (q)  8,  C, 
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remained  executory ;  and  that  if  A.  conveyed  the  land  to  another, 
the  license  was  determined  at  once  without  notice  to  B.  of  the 
transfer.  But  an  authority  coupled  with  an  interest  cannot  be  re- 
voked (r).  The  license  must  be  established  by  clear  and  satisfac- 
tory proof  («).  Qoods  which  were  upon  plaintiff's  land  were  sold  to 
defendant ;  by  the  conditions  of  sale,  to  which  plaintiff  was  a  party, 
the  buyer  was  to  be  allowed  to  enter  and  take  the  goods ;  it  was 
holden,  that  after  the  sale  the  plaintiff  could  not  countermand  the 
license  (t).  Although  a  parol  license  may  be  an  excuse  for  a  tre&- 
pass,  until  such  license  is  countermanded,  yet  a  right  (u)  and  title  to 
have  a  passage  for  water  over  another  s  Iwd,  being  a  freehold  inte- 
rest, requires  a  deed  to  create  it. 


V.  Costs. 

Actions  of  trespass  on  the  case,  under  which  this  action  is 
classed,  are  within  the  statute  3  &  4  Vict.  c.  24  (x),  which  see, 
antej  p.  37.  The  operation  of  this  statute  is  not  limited  to  cases  in 
which  the  judge  has  power  to  certify.  Hence  in  an  action  on  the 
case  for  negligently  exposing  ploughshares  on  a  highway,  whereby 
the  plaintiff  sustained  severe  injury ;  the  jury  having  given  a  verdict 
for  Is.  damages,  and  the  judge  having  refused  to  certify,  thinking 
the  case  not  to  be  within  the  statute ;  it  was  holden  (y),  that  the 
plaintiff  was  not  entitled  to  costs.  An  action  on  the  case  for  the 
mfringement  of  a  patent,  is  within  the  operation  of  this  act ;  and 
notwithstanding  the  provisions  of  the  stat.  5  &  6  Will.  IV.  c.  83, 
s.  3,  the  plaintiff  recovering  only  nominal  damages,  cannot  have  his 
full  costs  or  treble  costs,  without  a  certificate  under  the  3  &  4  Vict* 
c.  24  (z). 

(r)  Gim$teH  ▼.  Mortim,  10  B.  &  C.  221. 
731.  (x)  Explained  aa  to  actions  in  which 

(«)    Per  Pattewn,  J.,   BUmchard  ▼.  verdicts  had  been  returned  before  its  paas- 

Bridges,  4  A.  &  E.  195.  ing,  by  stat.  4  &  5  Vict.  c.  28. 

(/)  Wood  V.  MaiUey,  11  A.  &  E.  34  ;  (y)  Marriott  t.  StanUy,  2  Scott,  N.  R. 

3  P.  &  D.  5.  60. 

(tt)  Hewlhw  V.  Shippam,  5  B.  &  C.  {z)  OilMt  ▼.  Oreen,  7  M.  &  W.  347. 
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I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitute  a  complete  partnership,  as  well  between  the 
parties  as  in  respect  to  strangers  who  may  deal  with  them,  a  com- 
munion of  participation  of  profits  and  loss  is  essential.  The  shares 
of  the  parties  must  be  joint,  though  it  is  not  necessary  that  they 
should  DC  equal.  If  the  parties  b^  jointly  concerned  m  .the  pur- 
chase, they  must  also  be  jointly  concerned  in  the  future  sale,  olJier- 
wise  they  are  not  partners.  A.,  for  himself  and  his  two  partners  (a) 
(who  were  genersd  merchants),  B.,  for  himself  and  partner  (wlbo 
were  oil  merchants),  C,  for  himself  and  son  (who  were  also  oil 
merchants),  agreed  to  purchase  jointly  as  much  oil  as  they  could 
procure,  on  a  prospect  that  the  price  of  that  commodity  would  rise. 

A.  was  to  be  the  ostensible  buyer,  and  the  others  were  to  share  in 
his  purchase,  at  the  same  price  which  he  might  riye.  A.  and  Co. 
were  to  haye  a  half,  B.  and  Co.  a  quarter,  and  C.  and  Co.  the 
remaining  quarter.  In  pursuance  of  this  agreement,  A.  and  Co. 
ordered  a  broker  to  buy  quantities  of  oil.  Tne  broker  accordingly 
bought  seyeral  ship-loads,  and  among  the  rest  a  ship-load  from  the 
plaintiff.     To  some  of  the  vendors,  (not  plaintiife  in  this  action,) 

B.  and  Co.  and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a 

(a)  Coope  and  others  t.  Eyre  and  others ,  1  H.  Bl.  37. 
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common  concern  between  them  and  A.  and  Co. ;  but,  with  respect 
to  the  plaintifb,  the  purchase  wb»  made  in  the  name  of  A.  and  Co. 
only,  without  any  notice  that  the  other  defendants  had  any  con- 
cern in  it.  The  majority  of  the  court,  viz.  Heath,  J.,  Chmld,  J., 
and  Lord  Loughborough^  C.  J.,  were  of  opinion  that  B.  and  Co. 
and  C.  and  Co.  were  not  to  be  considered  as  purtners  with  A.  and 
Co.,  on  the  ground  that  there  was  no  commumon  of  profit  and  loss. 
Each  party  was  to  have  a  distinct  share  of  the  whole ;  the  one  to 
have  no  interference  with  the  share  of  the  other,  but  each  to 
manage  his  share  as  he  judged  best.  The  profit  or  loss  of  the  one 
might  be  more  or  less  than  that  of  the  other.  This  was  a  sub- 
contract, by  which  was  to  be  understood  a  contract  subordinate  to 
another  contract,  made  or  intended  to  be  made,  between  the  con- 
tracting parties  on  one  part,  or  some  of  them,  and  a  stranger.  A. 
and  Co.  were  the  only  purchasers  known  to  the  plaintifi9 ;  entire 
credit  was  given  to  them  alone.  The  contracts  made  with  the 
ether  merch^ts  were  not  admissible  evidence  in  this  cause,  except 
to  prove  a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that 
the  house  of  A.  and  Co.,  as  a  failing  house,  was  to  stand  forward  in 
order  to  protect  the  other  defendants,  who  by  such  means  might 
have  the  benefit  of  the  speculation,  if  it  proved  fortunate,  without 
sustaining  any  loss  in  the  event  of  its  failing.  No  such  evidence 
had  been  adduced ;  on  the  contrary,  it  appeiured  that  the  objection 
made  by  the  other  vendors  to  the  fiirin  of  A.  and  Co.  was,  ^^  that  they 
were  unknoum  and  new  in  the  trade"  Wilsony  J.,  differed  in 
opinion  from  the  rest  of  the  court ;  observing,  that  although  the 
contract  was  actually  made  between  the  plaintifib  and  A.  and  Co.^ 
yet  if  the  other  defendants  were  jointly  concerned  in  it,  they  ought 
to  be  responsible,  as  much  as  if  they  had  personally  contracted ; 
that  they  were  so  concerned,  sufficientiv  appeared  from  the  con- 
tracts with  the  other  merchants,  and  their  own  declarations ;  these 
he  thought  were  proper  to  be  given  in  evidence,  being  against 
themselves. 

Where  the  executors  of  a  deceased  partner  continued  his  share 
of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter;  it  waa  holden(i),  that  they  were  liable  upon  a  bill 
drawn  for  the  accommodation  of  the  piu^nership,  and  paid  in  dis- 
charge of  a  partnership  debt ;  although  their  names  were  not  added 
to  the  firm,  but  the  trade  was  earned  on  by  the  other  partners 
under  the  same  firm  as  before,  and  the  executors,  when  they  divided 
the  profits  and  loss  of  the  trade,  carried  the  same  to  the  account 
of  the  infant,  and  took  no  part  of  the  profits  themselves. 

A  father  established  in  business  (c),  on  his  son's  coming  of  ase, 
told  him,  he  should  have  a  share  in  it,  and  held  him  out  to  me 
world  as  his  partner :  the  son  acted  as  such  for  several  years,  but 

{b)  IViffkiman  t.  Townroef  1  M.  &  S.  (c)  Peacock  ▼.  Peacock,  2  Campb.  45. 

412. 
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the  particular  share,  which  the  son  was  to  have,  was  not  settled ;  it 
was  holden,  that  as  there  was  a  partnership  as  between  the  parties 
and  the  rest  of  the  world,  the  presumption  of  law  was,  that  they 
were  partners  inter  se.  That  tiiis  presumption  not  having  been 
repelled,  the  son,  though  not  entitled  to  a  moiety,  was  entitled  to  a 
share  of  profits ;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give,  and  the  son  to 
expect ;  the  jury  found  that  the  son  was  entitled  to  a  fourth  part 
of  the  profits.  Where  an  infant  held  himself  out  as  in  partnerahip 
with  I.  S.,  and  continued  to  act  as  such  till  within  a  short  period 
of  his  coming  of  age,  but  there  was  no  proof  of  his  doing  any  act 
as  a  partner  after  twenty-^ne ;  it  was  holden  (eQ,  that  it  wbs  his  duty 
to  notify  his  disaffirmance  of  the  partnership  on  arriving  at  twenty^* 
one ;  .and,  as  he  had  neglected  to  do  so,  that  he  was  responsible  to 
persons  who  had  trusted  I.  S.  with  goods,  subsequently  to  the 
mfant's  attaining  twenty-one,  on  the  credit  of  the  partnerehip.  In 
respect  of  creditors,  he  who  takes  a  moiety  of  all  the  profits  inde- 
finitely, shall,  by  operation  of  law,  be  made  liable  to  losses,  if  losses 
arise ;  upon  the  principle,  that  by  taking  a  part  of  the  profits,  he 
takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper 
security  to  them  for  the  pajnoient  of  their  debts.  A.  and  B., 
ship-agents  at  difierent  ports  (^),  entered  into  an  agreement  to 
share,  in  certain  proportions,  the  profits  of  their  respective  com* 
missions,  and  the  discount  on  tradesmen's  bills  employed  by  them 
in  repairing  the  ships  consigned  to  them,  &c.  It  was,  however, 
expressly  stipulated  between  A.  and  B.,  that  they  were  not  to  be 
answerable  for  each  other^s  losses.  It  was  holden,  that  although, 
with  respect  to  each  other,  these  persons  were  not  to  be  considered 
as  partners  under  this  agreement,  yet  thev  had  made  themselves 
such  with  regard  to  all  persons  with  whom  either  contracted  as  ship- 
agent.  The  distinction  taken  in  the  preceding  case  as  to  an  agree- 
ment not  constituting  a  partnership  as  between  the  parties  them- 
selves, though  it  may  have  that  effect,  quoad  third  parties,  was 
recognized  in  the  following  case :  A.,  having  neither  money  nor 
credit  (/),  offered  to  B.,  that  if  he  would  order  with  him  certain 
goods  to  be  shipped  upon  an  adventure,  if  any  profit  skauM  arise 
from  them^  B.  should  have  half  for  his  trouble :  B.  having  lent  his 
credit  on  this  contract,  and  ordered  the  goods  on  their  joint  account, 
which  were  fumidied  accordingly,  anf  afterwards  paid  for  by  B. 
alone ;  it  was  holden,  that  B,  was  entitled  to  recover  back  such 
payment  in  assumpsit  against  A.,  who  had  not  accounted  to  him 
for  the  profits ;  such  contract  not  constituting  a  partnership  as 
between  themselves,  but  only  an  agreement  for  a  compensation  for 
trouble  and  credit,  though  B.  was  liable  as  a  partner  to  third 

{d)  Goode  and  Bennion  ▼.  HarrUon^  5      recognized  by  Boilafid,  B.,  in  Bond  ▼. 
B.  &  A.  147.  Pitiard,  3  M.  &  W.  361. 

(«)  Waugh  y.  Carver,  2  H.  Bl.  235  ;  (/)  Hetieth  y.Blanchard,  4  East,  144* 
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persons,  creditors.  But  where  two  persons,  wbo  were  never  in  part- 
nership  as  general  partners,  concur  in  giving  an  order  for  an  undi-* 
vided  parcel  of  goods,  they  are  not,  therefore,  liable  jointly  (g)  to 
the  seller,  if,  upon  the  whole  of  the  transaction,  the  intention  of  the 
parties  appears  to  have  been  that  the  buyers  should  be  severally 
responsible  for  the  amount  of  their  respective  interests  in  the  goods. 
A  party  pacing  a  deposit  on  shares  in  a  trading  company,  and  after- 
wards siemng  the  deed  of  partnership,  is  to  be  considered  (A)  as  a 
partner  n:om  the  time  of  his  paying  the  deposit.  But  in  an  action 
for  goods  and  work  applied  in  equipping  a  miney  (the  defendant 
beinff  charged  as  one  of  the  company  concerned  in  working  it;)  it 
was  bolden  (t),  that  the  mere  payment  of  deposits  without  any  sig- 
nature of  a  deed,  or  interference  in  management,  was  not  enouni 
to  make  the  defendant  liable,  unless  the  jury  believed,  from  me 
evidence,  that  an  actual  conve^^ce  of  an  interest  in  the  mine  had 
been  made  to  her.  Where  a  mming  company  was  formed,  the  capital 
to  be  «£^dO,000,  m  3,000  shares  of  <f  10  each,  and  S,000  shares  only 
were  actually  subscribed  for,  of  which  the  defendant  took  100 ;  it 
was  holden,  that  letters  subsequently  written  by  the  defendant  to 
the  directors,  requiring  them  to  call  a  meeting  for  the  purpose  of 
changing  a  director,  were  evidence  to  go  to  the  jury  to  show  that 
he  authorized  the  directors  to  proceed  with  the  smaller  amount  of 
capital,  so  as  to  render  him  liable  for  the  price  of  articles  supplied 
for  the  use  of  the  mines,  on  the  order  of  the  directors  (k).  A 
project  having  been  formed  for  the  establishment  of  a  company  for 
the  manufacturing  of  sugar  from  beet-root,  a  prospectus  was  issued^ 
stating  the  proposed  capital  to  consist  of  10,000  shares  of  £25 
each.  The  directors  begtm  their  works  and  entered  into  contracts 
respecting  them,  and  manufactured  and  sold  some  sugar;  but  only 
a  small  portion  of  the  proposed  capital  was  raised,  and  only  1,400 
out  of  tike  10,000  shares  were  taken ;  it  was  holden  (2),  that  a 
subscriber,  who  had  taken  shares,  and  paid  a  d^)osit  on  them,  waa 
not  liable  upon  such  contracts  of  the  directors,  without  proof  that 
he  knew  and  assented  to  theiB  proceeding  on  the  smaller  capital, 
or  expressly  authorized  the  making  of  the  contract.  Wnere, 
however,  it  was  proved,  that  A.  had  contributed  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the  society, 
and  party  to  a  resolution  that  certain  houses  should  be  built ;  it 
was  holden  (m),  that  he  was  liable  in  an  action  for  work  done  in 
building  those  houses,  without  proof  that  he  had  any  actual  interest 
in  them,  or  in  the  .land  on  which  they  were  built,    A  merchant 

(S)  GiiitmN.LupiommidWoodf9'B\ngh.  461.    See  JHcMinitm  t.  Valpyf  10  B.  & 

297 ;  2  M.  &  So.  371.  C.  128 ;  5  M.  &  Ry.  126 ;  and  ante,  p. 

(k)  Lawlerr.  Kenhanf,  1  M.  &  Malk.  331. 

93.  (/)  PUchford  ▼.  DatftM,  5  M.  &  W.  2. 

(t)  Vice  ▼.  LadyAnum,  1  M.  &  Malk.  (m)  Braitkwaite  v.  Skofield,  9  B.  &  C. 

96  ;  7  B.  &  C.  409.  401. 

{k)  IVedwen  ▼.  Boume,  6  M.  &  W. 
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in  London  recommended  consignments  to  a  merchant  abroad,  and 
it  was  agreed  that  the  commission  on  all  sales  of  goods  recom- 
mended by  one  house  to  the  other  should  be  equally  divided,  without 
allowing  any  deduction  for  expenses ;  it  was  holden  (it),  that  this 
was  a  participation  in  profit,  and  constituted  a  partnership  between 
the  parties  quoad  hoc.  In  1820,  W.  advanced  to  A.  ana  B.,  then 
carrying  on  Dusinees  in  partnership  as  brewers,  the  sum  of  24,000/^ 
imd  the  three  executed  a  deed,  by  the  terms  of  which  a  partnership 
stock  was  created,  in  which  they  all  bad  a  joint  property :  W.,  how- 
ever, was  not  to  have  any  definite  aliquot  proportion  of  the  profits, 
but  was  to  have  an  account  of  the  profits  as  Instween  themselves,  so 
as  to  get  <£2,000  or  ^2,400  a  year,  as  the  case  might  be,  out  of  the 
clear  profits :  W/s  name  never  appeared  to  the  world  as  a  partner : 
it  was  holden  (o),  that  W.  was  a  partner;  and  the  new  firm  having 
become  bankrupt  in  1826,  that  the  creditors  of  the  old  firm  and  the 
creditors  of  the  new  firm  were  both  entitled  to  prbve  against  the 
property  of  the  new  firm.  A.,  B.,  and  C,  the  proprietors  of  a  stage 
coach,  dividing  the  general  profits  of  the  concern  (^),  agreed  that 
they  Gliould  each  work  the  coach  a  stage  with  horses,  thev  separate 
propertv,  and  maintained  respectively  at  their  separate  expense ;  it 
was  holden,  that  B.  and  C.  were  not  jointly  liable  as  co-partners 
with  A.  for  the  price  of  hay  furnished  at  A.'s  request  for  the  use  of 
the  horses  which  were  his  separate  property,  but  were  kept  by  him 
for  the  purpose  of  working  the  coach  the  stage  allotted  to  nim  under 
the  agreement.  N.  It  £d  not  appear  in  what  manner,  upon  an 
adjustment  of  the  accounts,  the  hav  furnished  to  the  different  horses 
was  paid  for ;  whether  as  part  of  the  general  outgoings,  or  sepa- 
rately by  each  party.  Where  A.,  the  keeper  of  a  coach-office,  and 
a  part  owner  in  several  coaches,  made  a  contract  with  B.  for  the 
carriage  of  parcels  which  he  was  in  the  habit  of  sending  from  that 
office  to  various  places;  it  was  holden (^),  that  this  bound  the 
owners  of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  well 
those  who  became  part  owners  after  making  the  contract,  as  those 
who  were  so  before.  A.  was  employed  by  JB.  (r)  to  sell  goods,  and 
was  to  receive  for  his  trouble  whatever  money  ne  could  procure  for 
them  beyond  a  stated  sum ;  this  was  holden  not  to  constitute  a 
partnership  between  A.  and  B.  as  to  these  goods.  So  where  A., 
having  purchased  two  bullocks  («),  put  them  to  depasture  upon  the 
lands  of  B.,  under  an  agreement  that,  after  they  had  been  fatted, 
the  profit  to  be  made  upon  the  resale,  above  a  certain  sum  (at  which 
A.  then  valued,  the  bullocks),  should  be  equally  divided  between  A* 


(«)  Ch€tqf  V.  Barclay,  4  B.  &  A.  663.       F^romoni  ▼.  Cbt^lcaJ,  poH,  1138. 
(o)  Exp.  ChueJt,  8  Bingh.  469  ;  coram  (q)  HeUbp  ▼.  Mean,  5  B.  &  C. 

Lord  Chancellor,  auisted  by  Tmdal,  C.  (r)  Bet^amm  ▼.  Portetu,  2  H.  Bl.  590. 


(o)  Sjfp.  CkueJt,  8  Bingh.  469  ;  coram  (q^  Heltby  ▼.  Mem,  5  B.  &  C^504. 

J.,  and  Liitledale,  J.  (a)  With  ▼.  Small,  Devon  Spring  Aa- 


(jb)  Barton  ▼.  Hanatm  and  oikere,  2      aiaes,  1808,  coram  7!lofN«M,B.,  ICampb. 
Taunt.  49.  See  WeylandY.  Elkins,  HoU'a      331. 
N.  P.  C.  227;  and  ante,  p.  1101.    See 
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and  B*  It  was  holden,  that  A.  and  B.  were  merely  partners  in  the 
profits,  and  that  this  was  a  mode  of  paying  B.  for  the  pasture ;  con- 
sequently A.  might  maintain  an  action  m  his  own  name,  without 
joining  B.,  to  recover  the  price  of  the  bullocks  from  a  person  to 
whom  he  had  sold  them.  So  where  there  was  an  agreement  between 
A.,  the  sole  owner  of  a  lighter,  and  B.,  a  lighterman  (t)^  that  B.,  in 
consideration  of  working  the  lighter,  should  have  naif  her  gross 
earnings.  Lord  Ellenborough  was  of  opinion,  that  as  this  was  onlpr 
a  mode  of  paying  B.  wages  for  his  labour,  and  differed  from  a  parti- 
cipation of  profits  and  loss,  it  did  not  constitute  a  partnership.  So 
an  agent,  who  is  paid  by  a  proportion  of  the  profits  of  the  adventure, 
is  not  therefore  a  partner  in  the  goods  (u).  A  partnership  cannot 
acquire  property  in  goods  obtained  {x)  by  the  fraud  of  one  of  the 
partners,  to  which  the  rest  are  not  privy.  An  agreement  to  carry 
on  a  partnership  in  violation  of  an  act  of  parliament  is  void  (y),  and 
will  confer  no  rights  on  either  party  against  the  other. 

By  Stat.  7  Will.  IV.  &  1  Vict.  c.  73,  the  Queen  is  enabled  to 
confer  certain  powers  and  immunities  on  trading  and  other  com- 
panies by  patent;  inter  alia,  1.  The  same  powers (2r)  may  be 
inranted  to  companies  not  incorporated,  as  if  they  were  so.  2. 
That  suits  may  be  carried  on  in  the  name  of  one  of  the  officers  (a). 
3.  The  individual  liability  of  members  may  be  limited  (ft).  4.  The 
evidence  of  any  officer  or  member  of  such  company  is  niade  admis- 
sible (c). 

Spiritual  Persons  (d). — By  stat.  4  &  6  Vict.  c.  14,  after  reciting, 
that  ^^  divers  associations  and  copartnerships  consisting  of  more  than 
six  members  or  shareholders  have  been  ^rmed,  for  the  purpose  of 
carrying  on  the  business  of  banking,  and  other  trades  and  dealings, 
for  gain  and  profit,  and  were  then  engaged  in  carrying  on  the  same, 
by  means  of  boards  of  directors  or  managers,  committees,  or  other 
officers  acting  on  behalf  of  all  the  members  or  shareholders  of  or 
persons  otherwise  interested  in  such  associations  or  copartnerships ; 
and  that  divers  spiritual  persons  holding  dignities,  prebends,  canon- 
ries,  benefices,  stipendiary  curacies,  or  lectureships,  have  been  mem- 
bers or  shareholaers  of  or  otherwise  interested  in  divers  of  such 
associations  or  copartnerships ;  and  that  it  was  expedient  to  render 
legal  all  contracts  entered  mto  by  such  associations  or  copartner- 
ships, although  the  same  may  now  be  void  by  reason  of  such  spiritual 
pe^ons  being  or  having  hLn  mch  memfiers  or  sharehol^rs;  it 
was  enacted,  that  no  such  association  or  copartnership  already 
formed,  or  which  may  be  hereafter  formed,  nor  any  contract  either 
as  between  the  members,  partners,  or  shareholders  composing  such 

(0  'Dry  ▼.  Boiweil,  1  Cunpb.  329.  (a)  Sect  3.    See  QuUowtijf  ▼.  Bleoden^ 

(«)  Meytr  T.  8karp€,  5  Tannt.  74.  1  M.  &  Gr.  247. 

(x)  KUby  ▼.  Wilioti,  Ry.  &  Moo.  178.  (b)  Sect.  4. 

(y)  ArmMtrong  ▼.  LewU,  2  Cr.  &  M.  298.  (e)  Sect  23. 

(«)  Sect  2.  (d)  See  an/«,  p.  308r 
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aasociation  or  copartnership  for  the  purposes  thereof,  or  as  between 
such  association  or  copartnership  and  other  persons,  heretofore 
entered  into  or  which  shall  be  entered  into  by  any  such  association 
or  copartnership  already  formed  or  hereafter  to  be  formed,  shall  be 
deemed  to  be  illegal  or  void,  or  to  occasion  any  forfeiture  what- 
soever, by  reason  only  of  any  such  spiritual  person  as  aforesaid 
being  or  having  been  a  member,  partner,  or  shareholder  of  or 
otherwise  interested  in  the  same;  but  all  such  associations  and 
copartnerships  shall  have  the  same  validity,  and  all  such  contracts 
shall  be  enforced  in  the  same  manner,  to  aU  intents  and  purposes,  as 
if  no  such  spiritual  person  had  been  or  was  a  member,  partner,  or 
shareholder  of  or  interested  in  such  association  or  copartnership : 
Provided  always,  that  it  shall  not  be  lawful  for  any  spiritual  person 
holding  any  cathedral  preferment,  benefice,  curacy,  or  lectureship, 
or  who  shall  be  licensed  or  allowed  to  perform  the  duties  of  any 
ecclesiastical  office,  to  act  as  a  director  or  managing  partner,  or  to 
carry  on  such  trade  or  dealing  as  aforesaid  in  person.' 


II.  How  far  the  Acts  of  one  Partner  are  binding  on  his 

Co-Partners. 

A  GENERAL  partnership  agreement  (e),  though  under  seal,  does 
not  authorize  the  partners  to  execute  aeeds  for  each  other,  unless  a 
particular  power  be  given  for  that  purpose ;  and  the  power  must  be 
given  by  deed,  for  one  man  cannot  authorize  another  to  execute  a 
deed  for  him  but  by  deed ;  and  no  subsequent  acknowledgment  will 
suffice  (/).  But  although  one  partner  cannot  bind  the  other 
partners  by  deed^  without  an  authority  bv  deed,  yet  in  mercantile 
transactions,  in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  rest(^),  even 
without  their  knowledge  or  assent.  A  new  partner,  however, 
cannot  be  bound  in  this  manner  for  an  old  debt  incurred  by  the 
other  partners,  before  the  new  partner  was  taken  into  the  firm: 
this  was  established  in  the  case  of  Sheriff  v..  Wilhs^  1  East,  48. 
There  the  plaintifib  had  sold  a  quantity  of  porter  to  A.  and  B.,  who 
were  then  partners,  which  porter  was  entered  in  the  plainti&'  books 
in  the  names  of  A.  and  B. ;  and  the  same  was  afterwards  shipped 
for  the  West  Indies,  and  the  defendant  B.  paid  the  shipping 
charges.  Six  months  afterwards  C.  became  a  partner  with  A.  and 
B.,  and  continued  so  for  a  few  months,  when  their  partnership  was 

(e)  Harriton  t.  Jackson  and  oiherSf  7      C.  141. 
T.  R.  207.  (ff)  See  ante,  tit.  **  BiUs  of  Exchange/' 

(/)  SteiglitM  t.  Bgffintm,  Holt,  N.  P.      p.  307. 
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dissolved.  Tho  defendant  B.,  previously  to  the  dissolution  of  the 
partnership,  sent  to  the  plainti£&  a  memorandum  of  calculation,  in 
nis  own  handwriting,  of  certain  deductions  claimed  by  him  in  respect 
of  the  porter.  The  plaintiffii  drew  a  bill  upon  the  defendants  for 
the  bahoice.  This  bill  was  accepted  by  A.  in  the  partnership  firm  of 
all  the  defendants,  by  his  subscribing  thereon,  ^'  Accepted,  A.  & 
Go.^  An  action  having  been  brought  by  the  plaintifi^,  against  A., 
B.,  andC,  upon  the  acceptance;  and  A.  and  C.  having  been  out- 
lawed, B.  pleaded  the  general  issue :  it  was  holden,  that  the  plaintiffs 
could  not  recover ;  Le  Blanc^  J.,  observing,  that  this  case  must  be 
determined  in  the  same  manner  as  if  C.  had  pleaded  to  the  action. 
It  seemed  admitted,  that  if  one  of  several  partners  pledge  the  part- 
nership fund  for  his  individual  debt,  that  would  not  bind  the  rest. 
And  he  saw  no  difference  between  the  case  of  one,  and  the  case  of 
two,  of  several  partners  pledging  the  joint  fund  for  their  individual 
debt,  which  was  the  case  before  the  court.  The  point  above  alluded 
to  by  Le  Blanc^  J.,  viz.  that  one  partner  cannot  pledge  the  security 
of  another  for  his  own  private  debt,  appears  to  have  been  expressly 
decided  in  two  cases  referred  to  by  Mr.  East,  in  a  note  to  the  fore- 
>ing  decision,  viz,  in  Gregson  and  others  v.  Button  and  another^ 
.  R.  E.  22  Qeo.  III.,  and  in  Marsh  v.  Vansommer  and  another^ 
London  Sittings  after  Mich.  T.  1786,  cor,  Buller^  J.  See  also 
Swan  V.  Steele^  ante^  p.  307,  and  Chreen  v.  Deakin^  2  Stark.  N.  P. 
C.  347. 

Where  an  agreement  for  a  partnership  was  entered  into  on  the 
24th  of  June,  1824,  and  such  agreement  was  intended  by  the  parties 
to  have  a  by-gone  operation,  viz,  from  the  18th  of  May  preceding : 
A  bill  had  been  discounted  for  'the  firm  by  the  plamtifls  in  the 
interval  between  the  18th  of  May  and  the  24th  of  June ;  and  other 
bills  were  discounted  subsequently  to  the  latter  day;  it  was  holden  (A), 
that  the  liability  of  the  defendant  did  not  attach  upon  the  bill  dis- 
counted before  the  24th  of  Jime,  until  which  day  he  was  not  in  fact 
a  member  of  the  firm.  But  where  A.  and  B.  agreed  to  become 
partners  from  the  1st  of  January  next  following,  upon  certain  terms, 
which  were  to  be  embodied  in  a  deed  to  be  executed  on  that  day ; 
and  the  deed  was  executed  on  the  18th  of  January,  but  the  parties 
considered  themselves  as  partners  from  the  1st  of  January.  It  was 
holden  (i),  that  B.  was  bound  by  the  contracts  of  A.  entered  into  in 
the  name  of  the  firm  between  the  1st  and  18th  of  January ;  for  if 
no  deed  had  ever  been  executed,  each  partner  would  have  been 
liable  for  the  engagements  of  the  firm  entered  into  whilst  the 
business  was  carrying  on  for  their  mutual  benefit.  To  a  coimt  in 
assumpsit  on  a  bill  of  exchange  aeainst  three  partners,  one  of  them 
pleaded  that  the  bill  was  accepted  by  the  other  two  in  the  name  of 
the  firm  without  his  knowledge,  privity,  or  consent,  for  a  debt  due 

(h)  Vere  y,  AMhby,  10  B.  &  C.  288.  1  Scott,  N.  R.  143. 

(t)  Baitley  ▼.  Lewia,  1  M.  &  Gr.  1 55 ; 
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ftom  them  before  he  became  a  member  of  the  firm;  it  was  holden  (h)^ 
that  this  plea  was  not  supported  by  evidence  that  the  bill  was 
accepted  in  discharge  of  a  debt  which  arose  partly  before  and  partly 
after  the  third  partner  joined  the  firm ;  but  that  such  partner  was 
liable  only  for  so  much  of  the  debt  for  which  the  bill  was  accepted 
as  accrued  subsequently  to  his  becoming  a  partner. 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm  (/). 
A  retired  partner  may  give  authority  by  parol  to  a  continuing 
partner  to  mdorse  bills  in  the  partnership  name,  after  the  dissolu- 
tion of  the  partnership  (m) . 

One  of  several  partners  cannot  bind  the  others  by  a  submission  to 
arbitration,  even  of  matters  arising  out  of  the  business  of  the  firm  (n), 
and  in  this  respect  there  is  not  any  distinction  between  a  general 
partnership,  ana  a  partnership  in  a  particular  transaction  (o). 

Where  one  of  several  partners  (p)  commits  an  act  of  bankruptcy^ 
which  is  afterwards  followed  up  by  a  commission  and  assignment,  he 
has  no  longer  any  property  in  the  partnership  eflects ;  but  the  pro* 
perty  is,  from  the  time  of  such  act  of  bankruptcy,  in  his  assignees 
by  relation,  and  in  the  solvent  partners.  It  may  be  observed,  that 
the  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charge  another,  is  only  an  implied  authority  (q) ;  and 
consequently  that  implication  may  be  rebutted :  for  it  is  not  essen- 
tial to  a  partnership,  that  one  partner  should  have  power  to  draw 
bills  and  notes  in  the  partnership  firm  to  charge  the  others  ;  thev 
mav  stipulate  between  themselves  that  it  shall  not  be  done ;  and  if 
a  third  person,  having  notice  of  this,  will  take  such  a  security  from 
one  of  tne  partners,  he  shall  not -sue  the  others  upon  it,  in  breach 
of  such  stipulation,  nor  in  defiance  of  a  notice  previously  given  to 
him  by  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note 
signed  by  Uie  others.  If  one  of  two  partners  commit  a  secret  act  of 
bankruptcy  (r),  the  other  party  may,  for  a  valuable  consideration, 
and  without  fraud,  dispose  of  the  paitnership  effects ;  and  though 
he  himself  afterwards  become  bankrupt,  the  assignees,  under  a  joint 
commission,  cannot  maintain  trover  against  the  bond  fide  vendee  of 
such  partnership  effects ;  and  the  same  rule  holds,  although  the 
solvent  partner  Knew  of  the  bankruptcy.     Hence,  where  one  of  two 

Sartners,  who  were  country  bankers,  became  bankrupt ;  and  the 
efendants,  being  holders  oi  their  not^  obtained  payment  of  part  of 
them  from  the  London  banker,  at  whose  house  they  were  payable 
out  of  the  funds  in  their  hands  belonging  to  the  country  bank ;  and 


(k)  WUmmY. 2>iMff, 2Soott,N. R.  115.  (p)  BagUg,  J.,  10  East,  426. 

(/)  WUUamton  t.  Johmom,  1  B.  &  C.  {q)  Oaiiway  t.  Maikew  and  anotker, 

146.  10  Eaity  264.    See  Didie«i  ▼.  LowndeB, 

(m)  Smith  ▼.  Wmter,  4  M.  &  W.  454.  3  Campb.  478.  Ai  to  the  rigfat  of  director 

{u)  Steed  ▼.  Salt,  3  Bingh.  101.  of  joint  stock  oompMiy  to  draw  bills,  see 

(o)  Adame  ▼.  Bankart,  I  Cr.  M.  &  R.  ante,  p.  331. 

681  ;  5  Tjr.  425.  (r)  Fas  ▼.  Hanbwy,  Cowp.  449. 
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the  solvent  partner,  knowing  of  the  bankruptcy,  procured  a  debtor 
to  the  firm  to  m.ye  his  bill  in  part-  satisfaction  of  his  debt,  and  in- 
dorsed and  dehvered  the  same  to  defendants  in  payment  of  the 
residue  of  the  notes  in  their  hands,  and  afterwards  became  bank- 
rupt; it  was  holden  (s),  that  the  assignees,  under  a  joint  commission, 
could  not  recover  from  the  defendants  the  monies  so  paid  to  them 
by  the  London  bankers,  nor  the  proceeds  of  the  said  biU.  If  one 
partner  becomes  a  bankrupt,  his  assignees  cannot  obtain  (t)  any 
share  of  the  partnership  effects,  until  they  first  satisfy  all  that  is 
due  from  him  to  the  psurtnership.  A  solvent  partner  {u)  may  sue 
out  a  writ  in  the  name  of  his  partner,  or  of  his  assignees  if  he  is 
bankrupt,  as  well  as  his  own,  in  order  to  recover  a  debt  due  to  the 
partnership ;  but  the  partner  who  objects  has  a  right  to  be  indem- 
nified against  the  costs. 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  after- 
wards followed  up  by  a  commission  and  assignment,  he  has  no  longer 
any  power  over  the  partnership  property.  And  any  disposition  of 
it  by  him  is  void  as  against  the  other  partners,  it  being  vested  in 
them  and  his  assignees  by  relation  to  his  act  of  bankruptcy  (:r). 
Where  one  of  two  partners  (y),  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such  as  might  be  used 
in  the  partnership  business,  which  he  instantly  converts  to  his  own 
separate  use,  if  tnere  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  as  a  partnership  transaction,  and  the  inno- 
cent partner  is  liable  for  the  price  of  the  goods,  without  proof  of 
any  previous  dealings  between  the  parties. 

Where  goods  are  ordered  by  one  member  of  a  club  for  the  benefit 
of  all,  every  member,  who  either  concurs  in  the  order  or  subsequently 
assents  to  it,  is  liable  (^r),  although  the  member  who  ordered  the 
goods  is  made  the  debtor  in  the  plaintiff^s  books,  and  the  bill  is  sent 
to  him,  unless  it  clearly  appear  that  the  plaintiff  meant  to  give 
credit  to  that  member  only.  But  in  a  later  case,  where  a  club  was 
formed  subject  to  the  following  among  other  ndes,  viz.  that  the 
entrance  fee  should  be  ten  guineas,  and  the  annual  subscription  five 
ffuineas ;  that  if  the  subscription  were  not  paid  within  a  certain 
umited  period,  the  defaulter  should  cease  to  be  a  member ;  that 
there  should  be  a  committee  to  manage  the  affiurs  of  the  club,  to 
be  chosen  at  a  general  meeting;  and  that  all  members  should 
discharge  their  club  bills  daily ;  the  steward  being  authorized,  in 
default  of  payment,  on  request,  to  refuse  to  continue  to  supply  them : 

(«)  Hartfey  ▼.  CrieJteU,  5  M.  &  S.  336.  (»)  Per  Ikiyley,  B.,  in  Burt  ▼.  Moult, 

See  Woodbridge  ▼.  Swarm,  4  B.  &  Ad.  3  Tyr.   569,  recognizing    Thomaton  ▼. 

636.  Frere,  10  East,  418. 

(/)  Per  TentiHrden,  C.  J.,  Holdemeu  (y)  Bond  ▼.   Gibson  and  another,  1 

▼.  ShaekelM,  8  B,  &  C.  618.  Campb.  185. 

(tf)  Whitehead  t.  Hughee,  4  Tjr.  92 ;  (r)  Delauney  v.  Strickland,  2  Stark. 

2  Cr.  &  M.  318.  N.  P.  C.  416,  Abbott,  C.  J. 

VOL.  II.  2  o 
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it  was  holden  (a),  that  a  member  of  the  dnb,  merely  as  sach,  was 
not  liable  for  debts  incurred  by  the  committee  for  work  done  or 
goods  supplied  for  the  use  of  the  club ;  for  that  the  committee  had 
no  authority  to  pledge  the  personal  credit  of  the  members. 

A  judgment  taken  by  one  of  two  joint  creditors,  does  not  extin- 
guish the  debt,  unless  it  be  taken  with  the  concurrence  of  both  (ft). 

A.,  B.,  and  C.  carried  on  trade  in  partnership,  and  A.  was  also 
In  partnership  with  D.  A.  being  indebted  to  the  firm  of  A.,  B., 
and  C.  before  the  dissolution  of  that  partnership,  unknown  to  D. 
indorsed  a  bill  and  paid  over  money  (belonging  to  A.  and  D.)  in 
discharge  of  the  private  debt  due  fix)m  A.  to  A.,  B.,  and  C,  and 
inunediately  afterwards  indorsed  the  same  bill  to  a  creditor  of  the 
firm  of  A.,  B.,  and  C.  The  partnership  between  A.,  B.,  and  C. 
having  been  dissolved;  it  was  holden,  that  A.  and  D.  could  not 
maintain  trover  against  B.  and  C.  for  the  biU,  nor  assumpsit  for  the 
money  paid  by  A.  out  of  the  funds  of  A .  and  I),  to  A.,  B.,  and  C,  in 
discharge  of  his  private  debt:  and  A.  and  D.  having  afterwa^ 
become  bankrupts;  it  was  holden  (c),  that  their  assignees  could  not 
maintain  such  action.  The  principle  of  this  decision  was,  that  if  one 
of  the  plaintifis  is  barred,  he  cannot  recover  by  joining  other  plaintiflb 
in  an  action  to  undo  his  own  act  (d).  So  where,  to  an  action  by 
three  plaintifis  for  a  joint  demand,  the  defendant  pleaded  an  accord 
and  satisfacti(m  with  one  of  the  plainti£k,  by  a  part  payment  in  cash, 
and  a  set-off  of  a  debt  due  from  that  one  to  tne  defendant ;  it  was 
holden,  that  the  plea  was  good,  without  alleging  any  authority  from 
the  other  two  plainti£&  to  make  the  settlement  (e). 

One  of  two  partners  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  discounted  with  a  banker,  through  the 
medium  of  the  same  agent  who  had  discounted  other  bills  drawn  in 
the  partnership  firm  with  the  same  banker ;  it  was  holden,  that  the 
banker  had  not  any  remedy  against  the  jkxrtnership  upon  the  bill  so 
drawn  by  the  single  partner,  because  they  did  not  appear  to  have 
been  drawn  for  and  on  account  of  the  ^tnership.  And  although 
the  proceeds  of  these  bills  had  been  applied  to  the  use  of  the  purtner- 
ship,  yet  the  court  held  (/),  that  the  partners  were  not  liable  as  for 
money  lent,  inasmuch  as  the  transacticm  was  originally  mere  matter 
of  discount,  and  not  an  advance  of  money  to  the  partnership,  taking 
the  bills  as  a  collateral  security.  But  where  one  of  several  partners, 
with  the  privity  of  the  others,  draws  bills  of  exchange  in  his  own 
name  upon  the  partnerdiip  firm,  in  favour  of  persons  who  advanced 

(a)  Flemyng  ▼.  Hector,  2  M.  &  W.  Urns,  8  B.  &  C.  405. 

172,  recognized  io  Todd  t.  Emly,  7  M.  (c)  Jones  ▼.  Yates,  9  B.  &  C.  532 ;  4 

&  W.  427  ;  and  S.  C,  Ezch.  £.  T.  1841,  M.  &  Ry.  206. 

Law  Journal,  vol.  x.  N.  S.  262.     See  (d)  Per  Parke,  B.,  in  Wallace  t.  Ken- 

also  Tyrrell  t.  Woolley,  2  Soott,  N.  R.  sail,  7  M.  &  W.  273. 

171,  case  of  a  Benefit  Society.  {e)  WaUacey,  Ken»aU,1  M.  & W.  264. 

{b)  Per  Holroyd,  J.,  in  Biggs  ▼.  FeU  (/)  Emly  y.  Lye,  15  East,  7. 
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him  the  amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they  may  be 
jointly  sued  (g)  by  the  payees  for  money  lent.  Where  one  of  three 
partners,  after  a  dissolution  of  partnership,  undertook  by  deed  to 
pay  a  particular  partnership  debt  on  two  bills  of  exchange,  and  that 
was  communicated  to  the  holder,  who  consented  to  take  the  separate 
notes  of  the  one  partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bdls ;  it  was 
holden  (A),  that  the  separate  notes  having  proved  unproductive,  he 
might  still  resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  under  these  circumstances  the  separate  tiotes,  and  even 
afterwards  renewing  them  several  times  successivelv,  did  not  amount 
to  satisfaction  of  the  joint  debt.  Payment  to  one  of  two  partners  of  a 
partnership  debt,  after  they  had  appointed  a  third  person  to  collect 
the  debts,  and  with  notice  of  such  appointment,  is,  notwithstanding 
the  notice,  good  (i).  In  an  action  (k)  brought  by  partners  to  recover 
a  debt,  if  the  defendant,  to  prove  payment,  gives  in  evidence  a 
receipt  signed  by  one  of  the  plainti£»,  they  are  not  concluded,  but 
may  nhow  that  it  was  given  under  circumstances  which  destroy  its 
effect,  as  fraud  on  the  partners  not  signing ;  for  a  receipt  is  evidence, 
but  evidence  only,  and  capable  of  bemg  explained  (Z).  Where  one 
of  two  partners  makes  a  contract^  as  to  the  terms  on  which  any 
business  is  to  be  transacted  bv  the  firm,  although  such  business  is 
not  in  their  usual  course  of  dealing,  and  even  contrary  to  their 
arrangement  with  each  other,  and  the  business  is  afterwards  trans- 
acted by  or  with  the  knowledge  of  the  other  partner;  it  was  holden, 
that  he  is  bound  by  the  contract  made  by  his  partner  (m).  So  a 
pledge  by  cme  partner  of  partnership  property  will  bind  (n)  his 
partners,  although  the  pledge  is  made  without  their  privity  and 
consent ;  provided  there  be  not  any  fraud,  and  provided  also  the 
pledgee  did  not  know,  nor  had  means  of  knowing,  that  the  property 
was  partnership  property.  Mere  knowledge  by  a  creditor  (p)  of  the 
dissolution  of  partnership,  will  not  release  the  old  partners  from  their 
liability  to  him,  though  he  continue  his  account  with  the  new  firm, 
unless  he  appears  expressly  or  by  some  act  to  have  accepted  the 
substituted  credit  of  the  new  partnership,  instead  of  the  retiring 
partners. 

(si)  Dmtom  y.  Roiie,  3  Campb.  493.  (m)  8andiland$  t.  Martk,  2  B.  &  A. 

(A)  Bedford  ▼.  Deakm,  2  B.  &  A.  21 0.  673. 

(t)  Porter  y.  Taylor,  6  M.  &  S.  156.  (n)  Raba  ▼.  Ryland,  per  IXalhi,  C.  J., 

(k)  Farrar  ▼.  Huiehimom,  9  A.  &  £.  coDfirmed  by  court,  Gow.  N.  P.  C.  132. 

641.  (o)  KtrwoH  ▼.  Kirwan,  4  Tyr.  491 ;  2 

(0  See   Gravet  ▼.  Key,  3  B.  &  Ad.  Cr.  &  M.  617.    See  Blew  ▼.  Wyait,  5 

318,  D. ;  ofi/e,  p.  82.  C.  &  P.  397. 
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III.  Of  Actions  by  and  against  Partners^  p.  1134;  What  Remedy 
one  Partner  has  against  another,  p.  1137. 

Whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  either  in  the  name  of  the  person  with  whom  it  was  actually 
made,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it 
was  made.  Hence  where  three  parties  agreed  to  be  jointly  interested 
in  goods,  but  that  they  should  be  bought  by  one  of  them  in  his  own 
name  only,  and  he  made  a  contract  for  the  purchase  accordingly;  it 
was  holden  (p),  that  all  might  join  in  suing  the  vendor  for  a  breach 
of  that  contract.  A  contract  was  made  by  one  of  several  partners 
in  his  individual  capacity,  he  declaring  at  the  time  that  the  subject 
matter  was  his  property  alone ;  it  was  holden  (j),  that  his  declara- 
tion was  evidence  of  the  fact  against  all  the  partners,  and  therefore 
that  they  could  not  sue  jointly  upon  such  a  contract.  The  defendant 
agreed  with  Sharpe,  a  coachmaker,  for  the  hire  of  a  carriage  for  five 
years.  The  defendant  did  not  know  that  Sharpe  had  a  partner,  but 
in  fact  Robson  was  partner  with  Sharpe  at  the  time  of  the  contract. 
At  the  end  of  three  years  there  was  a  dissolution  of  partnership 
between  Sharpe  and  Robson,  and  notice  of  that  dissolution  and  of 
Sharpe  having  assigned  all  his  interest  in  the  contract  to  Robson 
was  given  to  the  defendant,  who  said  he  would  not  continue  the 
contract  with  Robson.  It  was  holden  (r),  that  it  was  competent  to' 
the  defendant  to  consider  the  agreement  as  at  an  end ;  for  ne  might 
have  been  induced  to  enter  into  the  contract  by  reason  of  the 
confidence  he  reposed  in  Sharpe ;  and  at  all  events  was  entitled  to 
his  services  in  the  execution  of  it. 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to  enable 
him  to  injure  the  other  partners,  they  can  maintain  (s)  a  joint  action 
against  the  person  so  colluding. 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the 
name  of  K.  in  the  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney  and  without  the  authority  of  K.,  and  caused  the 
produce  to  be  mixed  with  the  money  of  the  firm.  F.  having  been 
convicted  of  another  forgery  committed  under  similar  circumstances, 
and  executed ;  it  was  holden  (<),  that  K.  might  recover  the  amount 
against  the  surviving  partners  in  an  action  for  money  had  and 
received. 

An  action  of  assumpsit  may  be  maintained  (u)   by  the  several 

(v)  Cothay  T.  Fmnell,  10  B.  &  C.  671.  num  v.  Pole,  1  M.  &  Malk.  225. 

(q)  iMcat  Y,  De  la  Cbur,  1  M.  &  S.  (/)  Manh  and  others  t.  Keatmffy  D. 

249.  P.,  June  25th,  1834,  1  Sc.  5  ;  1  Bingh. 

(r)  Robeon  and  Sharpe  v.  Drummondf  N.  C.  198. 

2  B.  &  Ad.  303.  («)  Garrett  y.   Handley,  4  B.  &  C. 

(t)  Per  Lord  Tenterden,  C.  J.,  ia  Long-  664. 
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partners  of  a  firm,  upon  the  guarantee  given  to  one  of  them,  if  there 
be  evidence,  that  it  was  given  for  the  benefit  of  all.  It  vfrill  be 
observed,  that  in  the  foregoing  case  the  guarantee  was  not  by  deed. 
Ck)venant  lies  (x)  on  a  deed  of  composition  with  creditors  by  one  of 
two  partners  who  signs  the  deed  in  the  name  of  the  firm  and  sets 
his  seal  thereto,  for  non-payment  of  an  instalment  due  on  a  part- 
nership debt ;  for  the  other  partner,  not  being  a  party  to  the  deed, 
cannot  join  in  covenant.  In  an  action  by  partners  for  the  non- 
performance of  a  contract  entered  into  with  the  partnership,  it  is 
essentially  necessary  that  the  action  should  be  brought  in  the  joint 
names  of  all  the  persons  of  whom  the  partnership  consisted  at  the 
time  the  contract  was  made  (1),  otherwise  the  parties  suing  will 
be  liable  to  be  nonsuited  for  the  omission  of  their  co-paitners. 
In  one  case,  where  an  action  was  brought  in  the  names  of  two 
persons,  with  whom  the  defendants  had  dealt  as  partners,  and  it  ap- 
peared that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  his  name  from  his  firm,  but 
still  continued  to  receive  part  of  the  profits:  although  it  was 
objected  that  the  dormant  partner  ought  to  have  been  jomed,  Lord 
Kenyan^  C.  J.,  is  reported  to  have  refused  to  nonsuit  the  plain- 
tifis  (y).  So  where  in  an  action  (z)  brought  by  A.  for  goods  sold 
and  delivered,  it  i^peared  that  B.,  who  proved  the  delivery  and 
value  of  the  goods,  was  the  principal  manager  of  A.'s  trade ;  and 
that  he  received  for  his  service  a  certain  salary,  and  besides  that,  a 
certain  proportion,  per  cent,  on  the  profits  of  the  plaintiff's  whole 
trade,  and  mclusively  on  the  profits  of  the  demand  in  question ;  it 
was  holden,  that  A.  might  sue  alone,  and  that  it  was  not  necessary 
that  B.  should  be  joined  with  the  plaintiff.  So  where  an  action 
was  brought  by  Mawman  (a),  a  bookseller,  against  the  printer,  for 
not  insurmg  the  *^  Travels  of  Anacharsis ;""  and  it  appeared  that 
several  other  booksellers,  and  amongst  them  Evans,  a  witness,  had 
a  share  in  the  work ;  but,  inasmuch  as  Evans  had  never  contracted 
with  Oillett,  but  Mawman  was  the  only  ostensible  man,  the  court 
held,  that  he  was  the  only  proper  plaintiff;  and  with  good  reason, 
for  the  only  acting  partner  might  owe  much  money  to  the  defend-* 
ant,  which  the  defendant  might  set  off;  but  if  the  plaintiff  and  the 
dormant  partner  had  sued,  that  debt  of  the  acting  partner  could 
not  be  set  off.     ^*  There  is  a  material  distinction  between  the  case 

(s)  Metcalfe V,  Ryerqft,6M,  8c  S.  75.  (a)  Mawman  ▼.  GilUii,  cited  bj  Sir 

ly)  Leveek  and  another  y,  PoUard  and  James  Mtaufleld,  C.  J.,  2  Taunt.  S25. 

another,  2  Etp.  N.  P.  C.  468.  See  farther  on  this  point,  Hodtoii  y.  Drum" 

{z)  Lloyd  ▼.  Archbovle,  2  Taunt.  324.  mond,  2  B.  &  Ad.  303. 


(1)  Subsequently  admitted  partners,  though  under  an  agreement  to 
share  in  profit  and  loss,  from  a  time  antecedent  to  the  contract,  ought 
not  to  be  joined.  Wilsford  v.  Wood,  1  Esp.  N.  P.  C.  180,  Lord  Ken-' 
yon,  C.  J. 
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where  partners  are  defendants,  and  where  patinere  are  plaintiflb; 
if  you  can  find  out  a  dormant  partner  defendant,  you  may  make  hun 
pay,  because  he  has  had  the  benefit  of  your  work ;  but  a  peikm 
with  whom  you  have  no  privity  of  communication  in  your  contract, 
shall  not  sue  you.**^  But  where  a  merchant,  carrying  on  trade  on 
his  own  separate  account,  introduced  into  Us  firm  tiie  name  of  a 
clerk,  who  did  not  partake  in  the  profits  of  the  business,  but  con- 
tinued to  receive  a  fixed  salary ;  Lord  EUenborougk  held  (6),  that 
in  an  action  on  a  bill  of  exchange,  payable  to  the  order  of  this  finn, 
the  clerk  ou^t  to  have  been  joined  as  a  plaintiff^  for  he  was  to  be 
considered,  in  all  respects,  as  a  partner  as  between  himself  and  the 
rest  of  the  world ;  that  where  the  name  of  the  real  person  is  intro- 
duced with  his  own  consent,  it  is  immaterial  what  agreement  there 
may  be  between  him  and  those  who  share  the  profit  and  loss — ^they 
are  equally  responsible,  and  the  contract  of  one  is  the  contract  <k 
all.  An  ostensible  partner,  who  makes  a  contract,  may,  if  he 
pleases,  join  dormant  partners  with  himself  as  plaintiflh  (c).  But 
a  party  with  whom  the  contract  is  actually  made,  may  sue  without 
joining  others  with  whom  it  is  apparently  made  (cQ.  Where  one  of 
sevenu  partners  in  a  banking-house,  drew  a  bill  in  his  own  name 
upon  a  third  party,  who  accepted  the  same,  upon  condition  that  the 
drawer  should  provide  for  the  same  when  due ;  it  was  holden,  that 
all  the  partners  could  not  recover  on  the  bill  {e). 

The  rule  above  alluded  to  formerly  held  with  respect  to  actions 
brought  against  partners,  and  plaintifls  were  freauently  nonsuited 
for  not  naming  all  the  partners  as  defendants.  Tnis  rule  was  consi- 
dered as  oppressive,  inasmuch  as  it  was  not  possible  for  the  plainti£b 
in  many  cases,  without  the  assistance  of  a  bill  of  discovery,  to  ascer- 
tain the  names  of  all  the  persons  constituting  the  firm  with  which 
they  had  had  dealings.  On  this  ground  the  rule  was  departed  from 
in  the  time  of  Lord  Mansfield^  and  it  was  then  laid  down  that  de- 
fendants should  be  permitted  to  take  advantage  of  this  objection  by 
a  plea  in  abatement  (/)  only.  This  plea,  however,  for  the  non- 
joinder of  a  person  as  co-defendant  will  not  be  allowed  (^),  unless  it 
be  stated  in  the  plea,  that  such  person  is  resident  within  the 
jurisdiction  of  the  court,  and  unless  the  place  of  residence  of  such 
person  shall  be  stated  with  convenient  certainty  iu  an  affidavit 
verif}dng  such  plea.  But  plaintiff  may  reply  (A),  the  discharge  of 
such  person  by  bankruptcy  and  certificate,  or  under  Insolvent  Act. 
The  liability  of  the  parties  depends  upon  their  being  partners  at  the 
time  when  the  contract  is  made  (i),  and  a  dormant  partner  cannot 
set  up  the  plaintifTs  ignorance  of  his  being  a  partner,  to  obviate 

[b)  Guidon  ▼.  Bohwn^  2  Campb.  302.        wie,  p.  409,  n.,  412. 

(c)  Skhmer  ▼.  Stocks,  4  B.  &  A.  437.  (g)  Stat.  3  &  4  WUl.  IV.  c.  42,  s.  8. 
hi)  Kelt  y.  Nainby,  10  B.  &  C.  20.                (A)  lb.  sect.  9. 

(c)  Sparrow  and  others  ▼.  Chitman,  9  (t)  See  Lord  KenyoiCa  opinion  in  Sa^ 

B.  &  C.  241.  ville  y.  Hobertion,  4  T.*R.  725. 


(/)  Hies  y.  Shuts,  5  Burr.  2611,  Knd 
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such  liability.  But  in  a  ease  where  there  was  a  stipulation  between 
three  persons  who  appeared  to  the  world  as  partners  (A),  that  one 
of  them  should  not  participate  in  the  profit  and  loss,  and  should 
not  be  liable  as  a  partner ;  it  was  holden,  that  he  was  not  liable  as 
such  to  persons  who  had  notice  of  this  stipulation.  A.  and  B.  (/) 
had  entered  into  a  written  engaffement  to  employ  plaintiff  in  their 
trade  for  a  certain  time ;  it  was  holden,  that  plaintiff  could  not  sue 
C,  who  was  a  dormant  partner,  with  A.  and  B.,  inasmuch  as  the 
agreement  was  in  writing  and  inter  partes;  and  it  did  not  contain 
any  intimation  that  A.  and  B.  were  carrying  on  business  as  mem- 
bers of  a  more  extensive  firm.  ^^  I  know  of  no  authority  for  intro- 
ducing the  name  of  a  dormant  partner  into  such  a  contract.  In 
implied  contracts,  where  the  benefit  is  equal,  and  the  liability  not 
limited,  a  dormant  partner  may  be  included :  but  there  is  no  autho- 
rity which  extends  the  principle  to  express  contracts."  The  non- 
joinder of  a  secret  partner  cannot  be  pleaded  (m)  in  abatement. 

It  is  a  general  rule,  that,  between  partners,  whether  they  are  so 
in  general  or  for  a  particular  transaction  only,  no  account  can  be 
taken  at  law.  Hence,  where  A.  and  B.  jointly  undertook  to  pro- 
cure a  cargo  for  a  vessel,  for  certain  commission,  which  they  agreed 
to  divide  equally  between  themselves;  and  B.  made  all  disburse- 
ments and  received  all  the  monies  for  the  owners,  who  objected  to 
money  claimed  by  B.  for  commission ;  it  was  holden  (n),  that  A. 
could  not  maintain  money  had  and  received  against  B.  for  his  share 
of  the  conmiission,  the  demand  arising  out  of  a  partnership  trans- 
action, and  no  account  having  been  settled ;  and  the  circumstance 
of  all  the  monies  having  been  received  and  paid  by  one  partner 
made  no  difference.  But  where  A.  and  B.  had  been  partners  in 
certain  transactions  for  the  sale  and  purchase  of  wool,  having  also 
had  other  dealings  together ;  and  they  settled  a  general  account,  in 
which  was  an  item  to  B.'^s  debit  ^^to  loss  on  wool,"  and  wluch 
showed  a  balance  against  him ;  and  B.  signed  the  account  and  ad- 
mitted the  balance  due ;  it  was  holden  (o),  that  A.  might  afterwards 
maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss 
on  the  wool. 

One  partner  cannot  maintain  an  action  against  his  co-partners 
for  work  and  labour  performed  or  money  expended  on  account  of 
the  partnership. 

A  number  of  persons  associating  together  and  subscribing  sums 
of  money  for  the  purpose  of  obtainmg  a  bill  in  parliament  to  make 
a  railway,  are  partners  in  the  undertaking ;  and,  therefore,  a  sub- 
scriber who  acted  as  their  surveyor  cannot  (p)  maintain  an  action 

{k)  Ald€nany,Pope,  1  Campb.  404,  n.  88,  recognised  in  De  Mauiori  ▼.  SauH' 

(/)  Beckham  y.  Kmghi,  4  Bingh.  N.  C.  ders,   1  B.  &  Ad.  398.     See  also  Exp. 

243 ;  5  Sc.  619.    Judgment  affirmed  on  Chucks  8  Bingh.  469. 

error,  in  Ezch.  Chr.,  1  M.  &  Or.  738 ;  1  (n)  Boviiiv.  Hammond,  6  B.  &  C.  149. 

Se.  N.  R.  675.  (o)  Wray  ▼.  ItUntone,  5  M.  &  W.  21. 

(m)  MmiUtt  T.  Hook,  1  M.  &  Malk.  (p)  Holmu  ▼.  Higghu,  1  B.  &  C.  74. 
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for  work  done  by  him  in  that  character  on  account  of  the  partner- 
ship against  all  or  any  one  of  the  other  subscribers.  But  where  the 
plaintiff,  on  the  24th  of  October,  entered  into  an  express  contract 
with  a  committee  of  individuals,  associated  together  for  the  purpose 
of  obtaining  an  act  of  parUament  for  making  a  turnpike  road,  to  do 
certain  work  for  a  specified  sum ;  and  on  the  1 4th  of  November  the 
plaintiff  caused  his  name  to  be  inserted  in  the  list  of  subscribers  for 
two  shares ;  it  was  holden  (j),  that  the  circumstance  of  his  be* 
coming  a  partner  did  not  affect  his  right  to  recover  in  respect  of 
the  express  contract  previously  made ;  but  that  with  respect  to  a 
sum  which  had  been  allowed  by  the  jury  for  work  contracted  for 
after  the  14th  of  November,  the  plaintiff,  being  then  a  partner,  could 
not  recover  that,  the  case  falling  within  the  principle  of  Holmes  v. 
Higgins.  One  partner  (r)  cannot  recover  a  sum  of  money  received 
by  the  other ;  unless,  on  a  balance  struck,  that  sum  be  found  to  be 
due  to  him  alone.  Where  {s)  plaintiff  and  defendant  had  been 
engaged  in  running  a  coach  from  B.  to  L.,  plaintiff  finding  horses, 
for  one  part  of  the  road,  defendant  for  another,  and  the  profits  of 
each  party  were  calculated  according  to  the  number  of  miles  covered 
by  his  own  horses ;  the  plaintiff  received  the  fares,  and  rendered 
an  account  thereof  every  week  to  the  defendant ;  it  was  holden, 
that  plaintiff  and  defendant  were  partners  in  this  concern ;  and  that, 
in  an  action  by  the  plaintiff  against  the  defendant  upon  a  separate 
transaction,  the  defendant  could  not  set  off  a  balance  which  had 
been  declared  in  his  favour  upon  these  weekly  accounts ;  inasmuch 
as  this  was  a  balance  during  the  continuance  of  the  concern,  and 
not  a  final  balance  upon  all  the  partnership  accounts.  See  further 
on  this  point,  Coffee  v.  Brian^  3  Bingh.  54 ;  10  Moore,  341 ;  Brown 
V.  Tapscotty  6  M;  &  W.  119. 

The  partners  in  one  house  of  trade  cannot  maintain  an  action 
against  the  partners  in  another  house  of  trade,  of  which  one  of  the 
partners  in  the  plaintiff^s  house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  partner  in  both  houses ;  whether  the 
action  be  brought  in  the  lifetime  of  the  common  partner  or  after  his 
decease.  But,  after  his  decease,  the  surviving  partners  of  the  one 
house  may  sue  the  surviving  partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease  of  the  common  partner  {t). 
A.,  B.,  and  C.  were  partners;  A.  retired  from  the  firm,  whereof 
notice  was  given  to  D.,  a  creditor  of  the  firm,  who  at  the  same  time 
was  informed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C,  the  remaining  partners,  ^^  who  assume  the  funds,  and 
cnarge  themselves  with  the  liquidation  of  the  partnership.*'  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm ; 

{q)  Lucas  v.  Beack,  1  M.  &  Gr.  417  ;  reoof^zed  in  Green  y.  Beeeley,  2  Bingh. 

1  Scott,  N.  R.  350.  N.  C.  108.  See  Bartam  v.  Hanson,  ante,  p. 
(r)  Ver  BuUer,  J,,  in  Smithy,  Barrow,  1126. 

2  T.  R.  478.  (/)  Bosanfuei  v.  VProy,  6  Taunt.  597. 

(<)  Fromont  v.  Coupland,  2  Bingh.  172, 
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and  D.  was  informed  of  this  transfer  and  assented  to  it.  D.  after* 
wards  drew  upon  the  new  firm  for  a  part  of  this  balance,  and  they 
accepted  and  paid  his  bills.  The  new  firm  having  become  insolvent ; 
it  was  holden  (v),  that  B.  continued  liable  for  the  debt  due  to  D. 
from  the  old  finn.  But  where  S.  and  others  carried  on  business 
under  the  name  of  the  **  Plas  Modoc  Colliery  Company ^^  S.  with- 
drew from  the  firm^  which  afterwards  became  indebted  to  C,  no 
notice  having  been  given  to  C.  or  the  public  of  S.'s  withdrawing.  It 
was  holden  (x),  that  S.  was  not  liable  for  the  debt ;  for  the  name  of 
the  company  did  not  give  any  information  of  the  parties  composing 
it|  and  there  was  not  anv  sufficient  evidence  that  S.  had  ever,  while 
a  partner,  represented  himself  as  such  to  C,  or  appeared  so  pubKcly 
in  that  character,  that  C.  must  have  been  presumed  to  know  of  it 

Bv  stat.  1  8e  2  Vict.  c.  96,  after  reciting  the  stat,  7  Geo.  IV* 
c.  46,  (An  Act  for  the  better  regulating  Go-partnerships  of  certain 
Bankers  in  England,)  and  stat.  6  Geo.  IV .  c.  42,  (Irish  Act,)  it  is 
enacted,  that  any  person  now  being,  or  having  been,  or  who  may 
hereafter  be,  or  have  been,  a  memb^  of  any  co-partnership,  carry- 
ing on,  or  which  may  hereafter  carry  on,  tne  business  of  banking 
under  the  provisions  of  these  acts,  may,  at  any  time  during  the 
continuance  of  this  act,  in  respect  of  any  demand  which  such 
person  may  have,  either  solelj  or  jointly  with  any  other  person, 
against  the  said  co-partnership,  or  the  funds  or  property  tnereof, 
commence  and  prosecute,  either  solely  or  jointly  with  any  other 
person,  (as  the  case  may  require,)  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity  against  any  public  officer  appointed  or 
to  be  i^pointed  under  the  provisions  of  tne  said  acts,  to  sue  and  be 
sued  on  behalf  of  the  saia  co-partnership ;  and  any  such  public 
officer  may  in  his  own  name  commence  and  prosecute  any  action, 
&c.  against  any  person  being  or  having  been  a  member  of  the  said 
co-partnership,  either  alone  or  jointly  with  any  other  person,  against 
whom  any  such  co-partnership  has  or  may  have  any  demand ;  and 
that  every  person  bemg  or  havm?  been  a  member  of  any  such  copart- 
nership shall,  either  solely  or  jomtly  with  any  other  person,  (as  the 
case  may  require,)  be  capable  of  proceeding  against  any  such  co- 
partnersnip  by  their  pubuc  officer,  and  be  liable  to  be  proceeded 
against,  by  or  for  the  benefit  of  iJie  said  co-partnership,  by  such 
public  officer,  by  such  proceedings  and  with  the  same  leral  conse* 
quences  as  if  such  person  had  not  been  a  member  of  the  said  co-part- 
nership ;  and  that  no  action  or  suit  shall  in  anywise  be  affected  by 
reason  of  the  plaintifib  or  defendants,  or  any  oi  them  respectively, 
or  any  other  person  in  whom  any  interest  may  be  averrea,  or  who 
may  in  anywise  be  interested  or  concerned  in  such  action,  being 
or  having  been  a  member  of  the  said  co-partnership ;  and  that  all 

(tt)  Damd  T.  BtUce  and  othert,  5  B.  &      and  Hart  y,  Alexander,  2  M.  &  W.  492. 
C.  196.     Bat  see  remark  of  Parie,  B.,  (jr)  Carter  ▼.  WhaUey^  1  B.  &  Ad.  11. 

in  Kirwan  v.  Kirttant  2  Cr.  &  M.  624, 
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such  actions,  8ec.  shall  be  conducted  and  have  efifoct  as  if  the  same 
had  been  between  strangers.  And  by  sect.  2,  in  case  the  merits 
pf  any  demand  by  or  against  any  such  co-partnership  shall  have 
been  determined  in  any  action  or  suit,  by  or  against  any  such  puUic 
officer,  the  proceedings  in  such  action  or  suit  may  be  pleaded  m  bar 
of  any  other  action  or  suit,  by  or  against  the  public  officer  ot  the 
same  co-partnership  for  the  same  demand.  This  act  has  been  con- 
tinued (y)  until  the  Slst  of  August,  1842. 


IV.  Evidence. 

Acts  subsequent  to  the  time  of  delivering  ffoods  (z)  on  a  con- 
tract, may  be  admitted  as  evidence  to  show  that  the  goods  were 
delivered  on  a  partnership  account,  if  it  were  doubtful  at  the  time 
of  the  contract ;  but  if  it  clearly  appear  that  no  partnership  existed 
at  the  time  of  the  contract,  no  suosequent  act  by  any  person,  who 
may  afterwards  become  a  partner,  (not  even  an  acknowledgment 
that  he  is  liable,  or  his  accepting  a  bill  of  exchange  drawn  on  them 
as  partners  for  the  very  goods,)  will  make  him  hable  in  an  action 
for  ffoods  sold  and  delivered,  though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange.  It  is  incumbent  on  persons  dissolving  a  part- 
nership (a),  to  send  notice  of  such  dissolution  to  all  the  persons  with 
whom  thev  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  however,  that 
in  respect  of  persons  who  had  not  any  previous  dealings  with  the 
partnership,  an  advertisement  in  the  Gazette  would  be  sufficient 
notice  of  the  dissolution,  so  as  to  prevent  such  persons  from  re- 
covering against  the  parties  who  constituted  the  firm  originally, 
upon  a  security  given  by  one  of  the  parties  in  the  name  of  the  firm, 
after  such  notice  of  dissolution  (ft).  Bankers  ought,  regularly,  to 
give  notice  of  a  change  in  the  firm,  by  a  circular  letter ;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name  in  the 
printed  cheque;  and  persons  who  have  used  the  new  cheques 
cannot  take  advantage  of  the  want  of  a  more  express  notice  (c). 
Assumpsit  for  goods  sold  and  delivered  (d).  The  pfaintiiF's  witness 
swore,  that  the  defendant  and  I.  S.  were  partners  in  trade,  and 
that  these  goods  were  sold  to  them  in  partnership.  The  defendant 
called  I.  S.  to  prove  that  the  mods  were  sold  to  him,  and  that  the 
defendant  had  no  concern  in  the  purchase  of  them,  otherwise  than 

(y)  By  BUt.  3  &  4  Vict.  c.  111.  (b)  Godfrey  y.  Tumbull  and  another , 

(j)  SavUU  ▼.  Robertmm,  4  T.  R.  720.  1  Esp.  N.  P.  C.  371. 

(a)  Graham  ▼.  Hope,  Peake'sN.  P.  C.  (c)  Barfooi  ▼.  GoodaU,  3  Campb.  147. 

154.     See  alio   Ocrham  ▼•   Thompetm,  {d)  GoodacreT,BreaMetVt9k»*tff.F. 

Peake's  N.  P.  C.  42.  C.  174. 
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as  his  senrant.  Lord  Kenyoh^  C.  J.  ^^  He  is  not  a  witness  to  prove 
this,  for  he  comes  to  defeat  the  action  of  the  jplaintiff,  against  a  man 
who  is  proved  to  be  his  partner ;  and  by  discharging  the  present 
defendant  he  benefits  himself,  as  he  will  be  liable  to  pay  a  share  of 
the  costs  to  be  recovered  by  the  plaintiff  in  this  cause.^  In  an 
action  against  one  partner  (e),  if  the  plaintiff  gives  in  a  particular 
of  his  demand,  and  the  defendant  pleads  partnership  in  abatement, 
if  the  defendant  proves  any  of  the  items  to  have  been  furnished  on 
the  partnership  account,  he  will  be  entitled  to  a  verdict,  although 
the  plaintiff  should  be  prepared  to  prove  that  some  of  the  items 
were  furnished  on  the  credit  of  the  defendant  only.  In  an  action 
against  the  drawers  of  a  bill  of  exchange  (/),  purporting  to  be 
drawn  by  a  firm  upon  one  of  the  partners  constituting  the  firm,  if 
it  be  proved  that  we  bill  was  accepted  by  such  drawee,  this  will  be 
sufficient  evidence  of  the  bill  having  been  regularly  drawn :  and 
further,  it  is  not  necessary,  in  such  case,  to  prove  that  the  drawers 
received  express  notice  of  the  dishonour  ox  the  bill,  because  this 
must  necessarily  have  been  known  to  one  of  them,  and  the  know- 
ledge of  one  is  the  knowledge  of  all  (2).  To  establish  a  partner- 
ship between  two  defendants  (a)y  a  verdict  on  the  issue  directed 
out  of  a  court  of  equity,  to  try  whether  the  defendants  were  partners, 
and  for  what  time,  on  a  bill  filed  by  one  of  them  against  tne  other, 
is  admissible  evidence  to  establish  a  partnership,  the  verdict  having 
found  them  to  be  so.  Where  a  foundation  has  been  laid  by  prinui 
facie  evidence  of  a  partnership,  the  declaration  of  one  partner  is 
evidence  against  another  partner  (A).  A  person  who  suffers  his 
name  to  be  used  in  a  firm  (t),  although  he  thereby  makes  himself  a 
partner  to  the  world,  yet  if  in  fact  he  is  not  so,  nor  has  any  share  in 
the  profits,  may  be  a  witness  in  an  action  brought  by  the  other 

Earties  in  the  firm,  for  ^oods  sold  and  delivered.  A  father  who 
olds  out  to  the  world  that  his  son  is  his  partner,  and  who  sends 
bills  and  signs  receipts  in  their  joint  names,  in  an  action  brought  in 
his  own  name,  is  not  precluded  from  showing  that  his  son  is  not  a 
partner  (k).  When  a  partnership  is  dissolved  (/),  it  is  not  dissolved 
with  regard  to  things  past,  but  onlv  with  regard  to  things  future^ 
Hence  an  admission  made  by  one  of  two  partners  after  the  dissolu- 

(«)  CoUon  ei  al.  y.  Selby,  1  Esp.  N.  (t)  Parwna  ▼.  Crosley,  5  Esp.  N.  P.  C. 

P.  C.  452.  199,  Lord  Ellenborough,  C.  J. 

(/)  Porthou9€  y.  Parker,  1  Campb.  82.  {i)  GUmop  y.  Colnum,  1  Stark.  N.  P. 

{g)  Whateley  y.  Menheim  and  another,  C.  25 ;  recognized  in  Barker  y.  Stubbs,  1 

2  Esp.  N.  P.  C.  608.  M.  &  6r.  44. 

(h)  Per  Bilenborough,  C.  J.,  in  NiehoUe  (I)  Wood  y.  Braddick,  1  Tannt.  104. 

Y.  Dowdinsf,  1  Stark.  N.  P.  C.  81. 


(2)  See  Alderson  v.  Pope,  1  Campb.  404,  n.,  where  it  was  holden,  by 
Lord  JEllenbaroughy  C.  J.,  that  notice  to  one  member  of  a  firm,  was 
notice  to  the  whole  partnership. 


1142  PARTNERS. 

tion  of  the  partnership,  concerning  joint  contracts,  that  took  place 
during  the  partnership,  is  competent  evidence  to  charge  the  other 
partner.  But  a  declaration  by  one  of  two  partners  is  not  evidence 
to  charge  the  other  with  respect  to  a  transaction  with  that  other 
partner  which  occurred  previatis  to  the  partneiship,  unless  a  joint 
responsibiUty  in  the  subject  matter  is  shown  (m)* 

A.,  being  indebted  to  B.  and  C,  partners,  and  being  informed  of 
the  intended  dissolution  of  partnership,  gave  a  warrant  of  attorney 
to  B.  alone,  who  managed  the  concerns.  A.  afterwards  committed 
an  act  of  bankruptcy;  and  after  that,  and  after  a  dissolution  of 
partnership,  paid  the  money  to  B.  B.  died.  The  assignees  of  A. 
sued  C.  for  the  money;  and  it  was  holden  (n),  that  they  were  entitled 
to  recover ;  for  the  money  being  paid  in  respect  of  a  debt  due  to 
the  partnership,  both  parties  were  liable  to  refund,  unless  some* 
stipulation  could  be  shown  to  exonerate  C.  from  his  liability.  If 
one  of  several  partners  promise  individually  to  pay  a  debt,  without 
making  any  mention  of  his  partners,  such  promise  is  conclusive 
evidence  that  the  debt  was  due  from  him  individually,  and  not  from 
the  partnership,  and  he  will  not  be  permitted  to  show  that  it  was 
due  jointly  from  himself  and  his  piurtners  (o).  In  an  action  on  a 
joint  contract  against  several  partners  fp),  one  of  the  defendants 
having  suflered  judgment  to  go  by  default,  is  not  admissible  as 
a  witness  to  prove  the  partnership  of  himself  and  the  other  de- 
fendants, without  their  consent,  although  the  proposed  witness  is 
released  as  to  all  other  actions,  save  that  on  which  he  is  called  to 
give  evidence ;  for  it  is  a  general  rule,  that  a  partv  to  the  record 
cannot  be  called  as  a  witness,  but  by  consent,  and  all  the  parties  to 
the  record  must  consent. 

But  in  an  action  brought  to  charge  A.  as  a  partner  in  a  trading 
company,  it  was  holden  (j),  that  a  witness,  who,  by  other  evidence 
than  his  own,  appeared  to  be  a  shareholder  in  the  company,  was 
competent  to  prove  that  A.  was  a  partner. 

(m)  Per  Abbott,  C.  J.,  in  Catt  ?.  How-  {q)  Hall  r.  Curztm,  9  B.  &  C.  646 ;  4 

9td,  3  Stark.  N.  P.  C.  3.  M.  &  Ry.  565,  recognizing  Blaekett  t. 

(fi)  Biggs  y.  Fellow$,  8  B.  &  C.  402.  Weir,  5  B.  &  C.  385  ;  8  D.  &  Ry.  142 ; 

(o)  Murrag  y.  SomervilU,  2  Campb.  and  Loekart  y.  Grahamt  1  Str.  35.    See 

99,  n.  Fowler  y.  Round,  5  M.  &  W.  478. 

(p)  Maui  y.  Mainwaring,  8  Tannt.  139. 
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QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations^ 
and  Statutes  relating  thereto^  viz.  Stat.  4s  ^  5  Will.  ^ 
Ma.  c.  18,  and  9  Ann.  c.  20,  p.  1143;  Proceedings 
against  the  City  of  London  in  the  Time  of  Charles  the 
Second^  p.  1148, 
II.  In  what  Cases  the  Court  will  grant  an  Information  in 
Nature  of  Quo  Warranto^  p.  1149 ;  Of  the  Corporation 
Act,  Stat.  13  Car.  II.  Stat.  2,  c.  1,  p.  1163;  Test  Act, 
25  Car.  11.  c.  2,  p.  1153  ;  Repeal,  p.  1164. 
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V.  Byc'Laws,  p.  1158. 
.   VI.  Of  the  Inspection  of  the  Records  of  the  Corporation,  p.  1163* 
VII.  Of  the  Pleadings,  p.  1163. 
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IX.  Judgment,  p.  1168. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations,  and 
Statutes  relating  thereto,  viz.  Stat.  4^6  WHl.  ^  Ma. 
c.  18,  and  9  Ann.  c.  20,  p.  1143;  Proceedings  against  the 
City  of  London  in  the  Time  of  Charles  the  Second,  p.  1148. 

The  ancient  writ  of  quo  warranto  (1),  whence  the  information  of 
the  present  day  derives  its  origin,  was  in  the  nature  of  a  writ  of 

(1)  See  the  form  in  Rastal's  Entr.  540,  b.  ed.  1670,  where  the  writ 
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right  for  the  king,  against  persons  who  claimed  or  usurped  any 
office,  franchise,  liberty,  or  privilege  belonging  to  tlie  crown,  to 
inquire  by  what  authority  they  maintained  their  claim,  in  order  to 
have  the  right  determined.  The  judgment  on  this  writ  was,  that 
the  franchise  capiatur  in  manum  domini  regis  (2).  This  writ  having 
fallen  into  disuse,  on  account  of  the  delay  with  which  it  was  attended, 
a  more  expeditious  mode  of  proceeding  has  been  adopted,  viz,  an 
information  filed  by  the  king'^s  attorney  general,  in  nature  of  a  quo 
warranto,  in  which  the  person  usurping  is  considered  as  an  offender, 
and  consequently  punishable  by  fine.  The  court,  however,  will  not 
extend  this  remedy  beyond  the  limits  prescribed  to  the  old  writ ; 
and,  as  that  could  only  be  prosecutea  for  an  usurpation  on  the 
rights  or  prerogatives  of  the  crown,  so  an  information  in  nature  of 
quo  warranto  can  only  be  granted  in  such  cases  (a)  ;  and  upon  this 
principle  the  court  refused  to  grant  an  information  to  try  the 
validity  of  an  election  to  the  office  of  churchwarden. 

Bv  stat.  4  8e  5  Will.  &  Ma.  c.  18,  it  is  enacted,  ^^  That  the  clerk 
of  the  crown  office  shall  not,  without  express  order  of  the  court, 
receive  or  file  any  information  for  trespass,  or  other  misdemeanour, 
or  issue  any  process  thereon,  before  he  shall  have  taken,  &c.  a 
recognizance  m>m  the  prosecutor  to  the  defendant,  in  the  penalty 
of  <f  20,  to  prosecute  with  effect :  and  in  case  the  defendant  shaU 
appear  and  plead  to  issue,  and  the  prosecutor  shall  not,  at  his  own 
costs,  within  one  year  after  issue  joined,  procure  the  same  to  be 
tried  (ft),  or  in  case  the  defendant  shall  have  a  verdict,  or  a  noli 
prosequi  be  entered  by  the  informer,  the  court  may  award  the 
defendant  costs,  &c.,  unless  the  judge  shall,  at  the  trial,  certify 
that  there  was  a  reasonable  cause  for  exhibiting  the  information; 
and  if  the  informer  does  not  pay  the  costs  taxed  within  three 
months  after  demand,  the  defendant  shall  have  the  benefit  of  the 
recognizance  to  compel  him."*^  Although  the  words  of  this  statute 
relate  only  to  informations  for  trespasses,  batteries,  and  other  mis- 
demeanours, yet  it  has  been  holden  to  extend  to  informations  in 
nature  of  quo  warranto,  to  try  the  right  of  usurping  on  public 
franchises ;  consequently  such  informations  cannot  be  filed  without 
leave  (c),  nor  can  process  be  issued  thereon  without  a  recogni- 
zance ((2),  and  the  defendant  is  entitled  to  costs  in  the  cases  pro- 

(a)  R.  ▼.  Shepherd,  4  T.  R.  381 ;  JR.      Howell,  C.  T.  H.  248. 

T.  Dawbeny,  Str.  1196,  S.  P.  {d)  R.  y.  ifoyor  qf  Hmiford,  Garth. 

(b)  R.  ▼.  Howell,  Ca.  Temp.  H.  247.        503 ;  Salk.  376. 

(c)  Per  Lord  Hardwieke,  C.  J.,  jR.  y. 


appears  to  have  been  prosecuted  by  the  king's  attorney  general  before  the 
justices  in  Eyre,  who  are  empowered  by  stat.  18  Edw.  I.,  stat.  2,  s.  2, 
(A.  D.  1290,)  to  determine  pleas  of  quo  warranto.     See  2  Inst.  497. 

(2)  See  Rast  540,  b. 
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vided  for  by  the  statute,  as  far  as  the  recognizance  extends,  that 
is,  to  <f  20,  but  not  further  (e)  (3).  The  foregomg  statute  is  con* 
fined  to  informations  exhibited  in  the  King's  Bench  (/). 

The  usurpation  of  offices  and  franchises  in  corporations  consti- 
tutes the  principal  ground  for  applications  to  the  court  for  this  kind 
of  information.  By  the  common  law,  such  usurpations  could  be 
punished  only  by  a  prosecution  at  the  king's  suit,  though  the  dispute 
were  really  between  party  and  party  (4),  To  remedy  this  incon- 
venience,  it  was  enacted,  by  stat.  9  Ann.  c.  20,  s.  4,  that  ^'  in  case 
any  person  should  usurp,  intrude  into,  or  unlawfully  hold  and 
execute  any  of  the  said  offices  or  franchises  (5),  the  proper  officer 
of  the  court  may,  with  leave  of  the  respective  courts,  exhibit  infor- 
mations in  the  nature  of  quo  warranto,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  (and  who  shall  be  mentioned  in  the 
information  to  be  the  relator,)  against  the  person  usurping,  and 
proceed  therein  as  is  usual  in  informations  in  the  nature  of  a  quo 
warranto;  and  if  it  shaU  appear  to  the  courts,  that  the  several 
rights  of  divers  persons  may  properly  be  determined  on  one  infor- 
mation, the  courts  may  give  leave  to  exhibit  one  information  against 
several  persons ;  the  parties  prosecuted  are  to  plead  the  same  term 
or  sessions  in  which  the  iniormation  is  filed,  imless  further  time 
be  allowed  by  the  court,  and  the  prosecutors  are  to  proceed  with 
the  most  convenient  speed.  By  the  5th  section,  the  courts  are 
authorized  to  give  judgment  of  ouster  against,  and  to  fine  the 
parties,  if  found  guilty  of  the  usuipation,  and  to  award  costs  to  the 
relator ;  but  if  judgment  be  given  for  the  defendants,  then  the  court 
may  award  costs  against  the  relator. 

Before  the  statute  of  Queen  Anne,  a  private  person  could  not 
interpose  in  quo  warranto  ;  the  crown,  by  the  attorney  general,  could 
file  such  iniormations ;  but  although  this  statute  gives  liberty  to 
file  such  informations  at  the  relation  of  a  particular  person,  who  is 
made  liable  to  costs  if  there  be  judgment  for  the  defendant,  yet  they 

(e)  JR.  Y.  HoweU,  C.  T.  H.  249;  8,  C,      145 ;  JR.  t.  Brooke,  2  T.  R.  197. 
mt  videtur^  under  the  name  of  R,  ▼.  Mar-  (/)  R.  ▼.  Robertt,  2  B.  &  Ad.  63. 

gm,  Str.  1042 ;  R.  ▼.  FUewood,  2  T.  R. 

(3)  The  ground  of  the  decision  appears  to  have  been  that  such  usurpa- 
tions are  misdemeanours.    See  C.  T.  H.  248. 

(4)  In  informations  at  common  law,  there  is  no  relator. 

(5)  t.  e.  the  offices  of  mayors,  bailifis,  portreves,  and  other  offices 
within  cities,  towns  corporate,  boroughs,  and  placet  (that  is,  places  of  the 
same  kind  with  those  before  enumerated,  see  5  T.  R.  879,)  in  England  and 
Wales,  and  the  franchises  of  being  burgesses  or  freemen.  See  the  preamble. 
**  All  corporations  consist  of  officers  and  freemen.  This  statute  was  meant 
to  extend  to  both."  Per  Lord  Mansfield,  C.  J.,  in  R.  v.  Williafns,  1  Bl, 
R.  95. 
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must  be  filed  with  leave  of  the  court  (9).  '^  There  is  no  (A)  instance 
of  a  quo  warranto  information  having  been  granted  by  leave  of  the 
court  against  persons  for  usurping  a  franchise  of  a  mere  private 
nature,  not  connected  with  pubhc  government."  ^^As  to  the 
granting  of  an  information  in  nature  of  quo  warranto,  I  cannot  con- 
ceive that  it  can  be  done  (i)  against  a  mere  servant  of  a  corporation, 
one  who  exercises  no  franchise  or  authority  of  any  kind  under  the 
A  quo  warranto  information  does  not  (k)  lie  for  the  office 


crown. 


of  governor  and  director,  elected  annually  by  rated  inhabitants, 
under  a  local  act,  for  the  government  of  the  poor  and  maintenance 
of  a  nightly  watch.  But  an  information  in  nature  of  quo  warranto 
has  been  granted  against  a  party  claiming  to  act  as  guardian  of  the 
poor  in  Exeter  (I),  under  stat.  28  Geo.  In.  c.  76.  An  information 
m  nature  of  a  quo  warranto  against  persons  for  claiming  to  act  as  a 
corporation,  must  (m)  be  filea  by  and  in  the  name  of  the  attorney 
general.  The  courts  will  not  stay  proceedings  until  the  prosecutor 
gives  security  for  costs,  on  the  ground  that  the  relator  is  in  insolvent 
circumstances,  where  it  appears  that  he  is  a  corporator,  and  no 
fraud  is  suggested  (n).  It  was  observed  by  Wilmot^  J.,  in  i2.  v. 
Trekmmev^  3  Burr.  161 6,  that  the  two  acts  of  parliament  (of  4  &  5 
Will.  &  Ma.  c*  18,  and  9  Ann.  c.  20,)  relate  to  quite  different 
objects,  and  are  the  reverse  of  each  other.  The  former  restrains 
the  clerk  of  the  crown  in  the  Court  of  King^s  Bench  from 
exhibiting  or  filing  informations  without  leave  of  the  court,  in 
cases  where  all  the  king's  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  without  such  leave. 
The  latter  lets  in  every  person  who  desires  it,  to  make  use  of  his 
name  in  prosecuting  usurpers  of  franchises;  whereas,  before,  no 
subject  could  have  done  so :  but  it  provides,  that  these  informations, 
(as  well  as  those  for  misdemeanours)  must  be  under  the  leave  and 
discretion  of  the  court ;  and  the  court  oueht  not  to  give  such  leave 
without  sufficient  reason.  The  court  will  make  the  rule  absolute, 
although  the  party  after  rule  obtained  resigns  the  office,  and  his 
resignation  is  accepted  (o). 

The  stat.  9  Ann.  c.  20,  only  regulates  the  proceedings  on  informa* 


(ff)  Per  Lord  MmifiM,  C.  J.,  in  R, 
T.  Trelawnesf,  H.  5  Geo.  III.,  MS.,  and 
per  Wilmoi,  J.,  in  8.  C,  3  Burr.  1615. 
But  see  the  remarks  of  Mr.  Tancred  in 
his  valnahle  treatise  on  Informations  in 
Nature  of  Quo  Warranto,  p.  14. 

{h)  Per  Barley,  J,,  in  R,  t.  Ogden,  10 
B.  &  \ja  239. 

(t)  Per  Lawrenee,  J.,  R,  ▼.  The  Cor- 
poratum  qf  Bedford  Le^ei,  6  East,  367. 

(it)  R.  ▼.  Ranuden,  3  A.  &  E.  456,  per 
Liitledak  and  Patinon,  Js.,  recognised 
and  adopted  hy  Lord  Deniman,  C.  J.,  in 


the  matter  of  The  Aston  rrmm,  6  A.  & 
E.  785  ;  R,  ▼.  Hanley,  3  A.  &  E.  463, 
per  Tenierden,  C.  J.,  Taunton  and  Pat- 
teton^  Jr.  ;  Parke,  J.,  diss.  See  Reg.  v. 
Stoke  Damerel,  case  of  Sexton. 

(/)  H.  T.  1816,  ex  relatione  magri, 
Dealtry,  3  A.  &  E.  476,  in  R,  ▼.  Beedle, 
S.  P.  where  local  act  created  a  corpora- 
tion, cited  by  Coleridge,  J.,  in  jR.  ▼.  if. 
^c.  of  Oaford,  1  Ncv.  &  P.  479. 

(m)  R,  ▼.  Ogden,  ID  B.  &  C.  230. 

[n)  R,  t.  Wynne,  2  M.  &  S.  346. 

[0)  R,  ▼.  Warhuf,  2  M.  &  S.  75. 
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tions  against  individuals  (p)  usurping  corporate  offices  or  franchises 
in  corporate  places ;  it  does  not  extend  to  a  private  company  (q)  ; 
and  consequently,  in  other  cases  where  the  information  at  common 
law  is  euiibited,  advantage  cannot  be  taken  of  the  foregoing 
provisions.  If  any  number  of  individuals  claim  to  be  a  corporation 
without  any  right  so  to  be,  that  is  an  usurpation  of  a  franchise ; 
and  an  information  against  the  whole  corporation,  as  a  body,  can  be 
brought  only  by  and  in  the  name  of  the  attorney  general  (r).  In 
the  mformation  at  common  law  there  is  not  any  relator ;  but  the 
addition  of  a  relator  to  an  information  at  common  law  may  be 
rejected  as  surplusage  («).  Doubts  appear  to  have  been  entertained, 
whether  in  the  common  law  information  a  judgment  of  ouster  could 
be  given.  In  R,  v.  Mayor  of  Hertford^  Lord  Raym.  426,  Holt,, 
C.  J.,  speaks  of  this  as  the  proper  form  of  judgment.  In  iZ.  v. 
JBennet  (t),  Trin.  4  Geo.  I.,  the  judges  were  equiQly  divided  on  the 
question ;  but  in  iZ.  v.  Ponsonhy^  M.  29  Geo.  II.,  Say.  R.  245,  it 
was  solemnlv  determined,  that,  unless  the  case  of  the  person  found 
guilty  be  within  the  statute,  judgment  of  ouster  ought  not  to  be 

E'ven  (u).     It  has  also  been  expressly  decided,  that,  unless  the  case 
)  within  the  statute,  judgment  for  costs  {x)  ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch  as  there 
are  many  cases  not  mentioned  in  the  statute,  in  which  informations 
in  nature  of  quo  warranto  will  lie ;  e.  jr.,  it  will  lie  against  a  private 
person  or  against  a  corporation,  for  holding  a  market,  a  court  leet, 
or  other  court,  or  for  exercising  any  other  franchise ;  that  is,  the 
king's  attomev  general  may  exhibit  informations  for  the  usurpation 
of  these  franchises  upon  the  crown ;  but  whether  informations  for 
such  usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determination.  The  point  underwent  considerable  discussion  in  the 
case  of  JB.  v.  Marsden,  8  Burr.  1812 ;  1  Bl.  R.  679.  Yates,  J., 
thought,  that  as  every  usurpation  of  a  franchise  was  a  misdemeanour, 
a  private  person  miaht  apply  as  for  the  misdemeanour;  but  he, 
together  with  the  other  judges,  declined  giving  any  fixed  opinion.:  in 
the  case  then  before  the  court,  it  was  not  sufficiently  shown,  that  there 
had  been  an  usurpation ;  the  court  therefore  refused  to  grant  the  in- 


(p)  R,  V.  Corporaiion  of  Carmartkmf 
2  Barr.  869. 

(q)  Horn  t.  Cuihn^  Company,  B.  R. 
E.  9  Geo.  II.,  MS.  But  see  R.  v.  High- 
nuir^  5  B.  &  A.  771»  where  it  was  bolden» 
that  an  infonnatlon  may  be  granted  within 
the  9  Ann.  against  a  party  for  exercising 
the  offiee  of  bailiff  in  the  borongh  of  M., 
although  it  was  not  a  corporate  oiBce. 
See,  howeyer,  this  case  explained  by  Bay- 
Uy,  J.,  deliTcring  judgment  of  conrt,  in 
R.  T.  M*Kay,  5  B.  &  C.  645,  where  it 
waa  holdan,  that  the  proYicions  of  the 
statute,  as  to  writs  of  mandamus  and  quo 
VOL.  II. 


warranto  informations,  apply  whoUy  to 
corporate  officet  m  corporate  places.  See 
also  R.  ▼.  Attwood,  4  B.  &  Ad.  481 ;  1 
Ner.  &  M.  286. 

(r)  Per  Lord  TetUerdenf  C.  J.»  R-  ▼. 
Offdem,  10  B.  &  C.  233,  recognizing  R.  v. 
Corporation  qf  Carmarthen,  3  Barr.  869. 

(»)  Per  Deniaon,  J.,  1  Barr.  403. 

(0  Cited  in  Say.  R.  247. 

(tt)  See,  however,  1  Burr.  402. 

(jr)  R.  T.  Willianu,  B.  R.  M.  31  Geo. 
II.,  1  Burr.  402  ;  1  Bl.  R.  93,  S.  C. ;  R. 
V.  JVaUu,  5  T.  R.  375  ;  R,  v.  HaU,  1  B. 
&  C.  237  ;  R.  ▼.  3PKay,  5  B.  &  C.  640. 
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formation  on  that  eround.  There  must  be  an  information  against 
each  person  to  enable  each  to  disclaim,  for  distinct  offices ;  and  the 
court  will  not  consolidate  them  (y). 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  increase  the 

C>wer  and  influence  of  the  crown,  it  was  deemed  expedient,  in  the 
tter  end  of  King  Charles  the  Second's  reign,  to  new  model  the 
corporate  cities  and  boroughs.  Against  many  corporations,  (who 
declined  surrendering  their  charters  voluntarily,)  mformations,  in 
nature  of  quo  warranto^  were  iBled,  grounded  upon  the  notion  tiiat 
such  corporations  had  forfeited  their  franchises  through  neglect  or 
by  abuse  of  them.  An  information  of  this  kind  was  filed  agiunst 
the  corporation  of  the  city  of  London.  The  charge  against  them 
was,  that  they  had  forfeited  the  liberty  of  being  a  corporation, — 
first,  by  making  a  bye-law  for  the  levying  several  sums  of  money  of 
the  king^s  subjects  coming  to  the  public  markets  within  the  city  to 
sell  their  provisions.  Secondly,  by  having  in  common  council  voted 
a  petition  to  the  king,  stating  that  by  the  prorogation  of  the  parlia- 
ment on  the  10th  of  Jan.  32  Car.  II.,  the  prosecution  of  the  public 
justice  of  the  kingdom  had  received  interruption,  and  by  ordering 
the  said  petition  to  be  printed,  with  intention  that  it  should  be 
dispersed  among  the  king'^s  subjects,  to  induce  an  opinion  that  the 
king,  by  proroguing  the  parliament,  had  obstructed  the  public 
justice,  and  to  incite  the  king's  subjects  to  a  hatred  of  his  person 
and  government,  and  to  disturb  the  peace  of  the  kingdom.  The 
case  came  before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  II.,  at  which  time  Pembertan  was  C.  J.  of  the  King|s 
Bench;  but  before  H.  T.,  when  it  came  to  be  argued,  Sir  m1. 
SannderSy  who  had  been  counsel  for  the  crovm  in  drawing  and 
advising  upon  the  pleadings,  was  appointed  C.  J.  of  the  King's 
Bench,  in  the  room  of  Pemberton  (2r),  who  entertained  doubts.  It 
was  argued  twice :  the  first  time  in  H.  T.  35  Car.  II.,  1682-3,  by 
Finch,  solicitor  ffeneral,  for  the  crown,  and  Sir  O.  Treby^  recorder 
of  London,  for  the  corporation ;  the  second  time  in  E.  T.  35  Car. 
II.,  1683,  by  Sir  R.  Sawyer,  attorney  general,  for  the  crown,  and 
PoUexfen  for  the  corporation.  It  was  contended,  on  the  part  of  the 
crown,  that  a  corporation  may  be  forfeited ;  that  corporations  have 
the  same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms ;  that  there  is  a  trust  annexed  to  all  franchises,  that  they 
be  not  abused,  and  the  breach  of  them  is  a  forfeiture.  It  was  then 
insisted,  that  any  act  of  the  mayor,  aldermen,  and  common  council, 
in  conunon  council  assembled,  was  so  much  an  act  of  the  corpora- 
tion as  would  make  a  forfeiture ;  and  lastly,  it  was  urged,  that  the 
acts  in  question  were  such  acts  as,  being  done  by  the  corporation, 
worked  a  forfeiture.  It  was  argued,  on  the  part  of  the  corporation, 
that  no  corporation,  since  the  foundation  of  the  monarchy,  had  ever 

{y)  R.  y.  Warlow,  2  M.  &  S.  75.  Time»  yoL  ii.  p.  925,  ed.  12mo.  1725. 

(2)  See  Barnet's  History  of  hii  Own 
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yet  been  exposed  to  forfeiture,  and  the  thing  itself  implied  an 
absurdity ;  that  a  corporation,  as  such,  was  incapable  of  all  crime 
and  o£knce,  and  none  were  answerable  for  any  iniquity,  but  the 
persons  themselves  who  committed  it.  That  the  members,  in 
choosing  magistrates,  had  entrusted  them  with  legal  powers  only ; 
and  where  the  magistrates  exceeded  those  powers,  their  acts  were 
void,  but  could  never  involve  the  bod^  itself  in  criminal  imputation : 
that  such  had  ever  been  the  practice  of  England,  except  at  the 
Reformation,  when  the  monasteries  were  abolished ;  but  this  was 
an  extraordinary  case,  which  it  was  afterwards  thought  necessary 
to  ratify  by  an  act  of  parliament :  that  corporate  bodies,  framed  for 
public  good,  and  calculated  for  perpetual  duration,  ought  not  to  be 
annihilated  for  the  temporary  faults  of  their  members,  who  might 
themselves,  without  injuring  the  community,  be  questioned  for  their 
offences.  Judgment  was  given  in  Trin.  T.  35  Gar.  II.,  that  the 
liberty,  privilege,  and  franchise  of  the  mayor,  commonalty,  and 
citizens,  being  a  bodv  politic  and  corporate,  should  be  seized  into  the 
king's  hands  as  forfeited.  This  was  a  great  extension  of  the  pre- 
rogative; but  it  was  conceived  by  the 'king's  advisers,  that  the 
example  of  this  proceeding  against  the  metropolis  might  have  an 
effect  (as  in  fact  it  had)  upon  other  corporations ;  and  that  the 
crown  would  be  enabled,  upon  granting  new  charters,  to  name  the 
magistrates.  This  violent  exercise  of  the  prerogative,  as  far  as  it 
respected  the  city  of  London,  was  strongly  marked  by  stat.  2  Will. 
&  Ma.  sess.  1,  c.  8,  which  reversed  the  judgment,  and  declared  that 
the  mayor,  commonalty,  and  citizens  of  the  city  of  London,  should 
for  ever  continue  a  body  corporate  and  politic  in  xe^facto^  et  nomine^ 
without  any  seizure  or  forejudger  of  the  said  franchise,  liberty,  and 
privilege,  or  being  thereof  excluded  or  ousted,  upon  any  pretence  of 
any  foneiture  or  misdemeanour  any  time  theretofore,  or  thereafter 
to  be  done,  committed,  or  suffered. 


II.  /n  what  Cases  the  Court  will  grant  an  Information  in  Nature  of 
Quo  Warranto^  p.  1149 ;  Of  the  Corporation  Acty  Stat. 
13  Car.  II.  Stat.  2,  c.  1,  p.  1153;  Test  Act,  25  Car.  II. 
c.  2,  p.  1153;  Repeal^p.  1154. 

Havino  thus  endeavoured  to  explain  the  general  nature  of  the 
quo  warranto  information,  and  having  set  forth  the  alterations  made 
by  the  statute  of  Queen  Anne,  in  cases  relating  to  corporate  offices 
and  franchises  in  corporate  places,  I  shall  proceed  to  inquire,  what 
the  nature  of  the  office  must  be  for  the  usurpation  of  which  the 
court  will  graot  this  information.     In  the  case  of  R.  v.  Boyles, 

2h2 
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Str.  836,  2  Lord  Raymond;  1559,  it  was  holden,  that  it  is  not 
necessary  to  set  forth  in  the  information  the  whole  constitution  of 
the  place ;  or  to  show,  whether  the  office  is  by  charter  or  prescrip- 
tion. If  it  be  alleged  to  be  an  office,  which  appears  upon  the  face 
of  the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  Hence,  the  court  permitted  an  in&rma«> 
tion  to  be  exhibited  against  the  defendant,  who  exercised  the  office 
of  bailiff  of  a  viUe ;  because  it  appeared,  that  it  was  a  public  office, 
and  concerned  the  government  of  the  ville,  and  the  administration 
of  public  justice.  So,  the  court  will  grant  an  information  in  the 
nature  of  quo  warranto  against  the  portreve  of  a  borough  and  manor, 
who,  as  portreve,  is  returning  officer  of  the  borough  (a).  So,  against 
a  person  claiming  to  have  a  right  of  voting  by  virtue  of  a  burgage 
tenement  (b).  So,  against  the  bailiff  of  a  borough  and  manor,  who, 
being  a  prescriptive  officer  and  member  of  the  court  leet,  had  power 
to  summon  and  select  the  junr  (c) ;  for  such  discretionarv  power  is  a 
material  and  important  function  in  the  administration  of  justice  (6). 
So,  against  the  steward  of  a  court  leet  (d).  So,  against  the  con- 
stable of  a  parish  (e).  There  must  be  an  user  as  well  as  a  claim  of 
a  franchise,  before  the  court  can  entertain  an  application  for  an 
information  (f).  As  to  what  shall  amount  to  an  user,  see  R,  v. 
Tate{ff).  IJnder  the  stat.  5  &  6  WiU.  IV.  c.  76,  (Municipal 
Corporation  Act,)  the  court  will  not  grant  a  quo  warranto  informa- 
tion, unless  it  be  shown  that  the  party  is  in  office  de  facto  ;  and  for 
this  purpose  it  is  not  enough  if  the  affidavit  states  simply  that  he 
has  '^  accepted  the  office,^  without  specifying  the  mode  of  acceptance ; 
although  it  be  sworn  that  the  presiding  alderman  has  declared  the 
party  duly  elected  (A).  But  where  the  affidavit  stated  that  the 
party  had  taken  upon  himself  the  office,  and  acted  in  that  capacity, 
and  had  been  seen  present  at  meetings  of  the  council  acting  as  a 
coimcillor,  though  the  nature  of  the  acceptance  or  acting  was  not 
further  specified,  and  though  it  was  not  stated  that  he  had  made 
the  declaration  under  the  50th  section  of  the  5  &  6  Will.  IV .  c.  76, 
the  court  held  the  affidavit  sufficient  (i).  Where,  in  an  application 
for  a  quo  warranto  against  a  constable,  the  affidavits  in  support  of 

(a)  JR.  T.  Mem,  3  T.  R.  596,  Borough  U)  JR.  y.  Ooudge,  Str.  1213. 

of  Fowey.  (/)  J2.  t.  Whitwell,  5  T.  R.  85,  recog- 

(b)  Hortham  case,  H.  30  Geo.  III.,  3      nized  in  Reg,  t.  Pepper,  7  A.  &  E.  745. 
T.  R.  599,  n.  {g)  4  East,  337. 

(e)  R.  T.  Bingham^  2  East,  308,  Bo-  (A)  Reg,  t.  Blatter,  11  A.  &  E.  505  ; 

roogh  of  Gosport.  3  P.  &  D.  263. 

(d)  R.  T.  Hulston,  str.  621.  (i)  Reg.  t.  Qmty!e,  11  A.  &  E.  508. 


(6)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to  any  fees, 
so  that  an  action  for  money  had  and  received  could  not  have  been  brought 
to  try  the  defendant's  title;  a  circamstance  which  seems  to  have  influenced 
the  decision  of  the  court. 
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the  rule  stated  that,  for  fifty  years  back  and  as  long  as  deponents 
could  recollect,  there  had  been  a  custom  to  elect  a  constable  in  a 
particular  mode,  but  did  not  state  that  they  believed  such  custom 
to  be  immemorial ;  it  was  holden  (A),  that  it  was  not  sufficient.  If 
a  party  (/)  has  been  ousted  of  an  office  by  the  election  of  another 
party  to  that  office,  (the  election  not  being  merely  colourable,)  his 
remedy  is  not  by  mandamus,  but  by  an  information  in  the  nature  of 
a  quo  warranto. 

By  rule  of  court,  (H.  T.  7  &  8  Geo.  IV.,  1827,)  reciting  that 
vexation  and  expense  had  been  occasioned  to  defendants,  by  the 
practice  of  raising  issues  upon  various  matters  distinct  from  the 
ground  on  which  the  information  was  granted  by  the  court ;  it  was 
ordered,  that  henceforth  the  objections  intended  to  be  made  to  the 
title  of  the  defendant  shall  be  specified  in  the  rule  to  show  cause ; 
and  no  objection,  not  so  specified,  shall  be  raised  by  the  prosecutor 
on  the  pleadings  without  the  special  leave  of  the  court  or  some 
judge  thereof.  See  6  B.  &  C.  26'7.  And  by  another  rule  of  court, 
(Nov.  8, 1839,  M.  3  Vict.,  11  A.  &  E.  2;  3  P.  &  D.  1,)  it  is  ordered, 
that  no  rule  be  granted  for  filing  an  information  in  nature  of  a  quo 
warranto^  unless  at  the  time  of  moving,  an  affidavit  shall  be  pro- 
duced, by  which  some  person  shall  depose,  upon  oath,  that  such 
motion  is  made  at  his  instance  as  relator,  and  that  such  person 
shall  be  deemed  to  be  the  relator  in  case  such  role  shall  be  made 
absolute,  and  shall  be  named  as  such  relator  in  such  information  in 
case  the  same  shall  be  filed,  unless  the  court  shall  otherwise  order. 
Under  the  foreeoing  rule  the  affidavit  must  state  at  whose  instance 
the  application  is  made ;  it  is  not  sufficient  for  a  party  to  depose, 
that  if  the  court  grant  the  information,  it  is  his  intention  to  become 
really  and  bond  fide  the  relator  (m). 

If  the  motion  for  a  quo  warranto  be  made  on  the  affidavits  of 
three  persons,  two  of  whom  are  not  qualified  to  be  relators,  the  in* 
formation  may  nevertheless,  be  granted,  if  the  third  party  be 
unobjectionable  as  a  relator,  though  his  affidavit  does  not  show 
sufficient  ground  for  the  information  (n).  Any  inhabitant  of  a 
borough  may  be  a  relator,  although  he  is  not  a  burgess  (o). 

The  court  have  established  a  general  rule  to  ^ide  them  in  exer- 
cising theur  discretionary  power  of  permitting  informations  in  nature 
of  quo  warranto  to  be  med,  that  they  will  not  permit  one  corporator 
to  object  to  the  title  of  another,  if  he  has  concurred  in  the  election 
of  that  other,  or  acknowledged  his  title  by  acting  with  him ;  or  if 
the  objection  that  he  makes  to  the  title  of  that  other  be  equally 
applicable  to  his  own,  or  to  the  title  of  those  under  whom  he 


(k)  R,  Y.  Lane,  5  B.  &  A.  488. 
(0  R.  V.  Jlfoyor,  Sfc.  of  Oj^ord,  1  Ncv. 
&  P.  474. 


(m)  R.  Y.  Hedges,  11  A.  &  E.  163. 
(n)  R,  V.  Parry,  6  A.  &  £.  810. 
{o)  Reg,  T.  Quay/tf,  11  A.  &  £.  508. 
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claims  (p).  It  is  a  valid  objection  (q)  to  a  relator  applying  for  a 
quo  warranto  information  for  usurping  the  office  of  burgess,  that  he 
was  formerly  present  at,  and  concuri^Bd  in,  the  election  of  another 
burgess,  when  the  objection  he  sought  by  the  application  to  avail 
himself  of  was  taken  and  overruled,  and  he  voted  for  the  party  then 
elected.  But,  on  motion  for  a  quo  warranto  against  a  capital 
burgess,  on  the  ground  of  irregularity  in  his  election,  it  is  no 
answer  (r)  that  the  relator  frequently  acted  with  the  party  against 
whom  he  applies,  in  corporation  business,  during  the  two  years 
following  such  party's  election,  the  relator  not  being  shown  to  have 
concurred  in  that  election ;  nor  is  the  relator  disqualified  by  the 
mere  circumstance  of  having  formerly  taken  part  in  other  elections, 
where  the  same  irregularity  as  now  complained  of  existed,  but  vuis 
not  noticed.  It  is  not  competent  to  a  stranger  to  the  corporation, 
although  an  inhabitant  of  the  town,  to  impeach  the  title  of  a  corpo- 
rator (5),  unless  he  can  show  that,  as  an  inhabitant,  he  is  subject 
to  the  local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid 
objection  to  a  relator,  that  he  was  present  and  concurred  at  the 
time  of  the  objectionable  election,  even  although  he  was  then 
ignorant  of  the  objection :  for  a  corporator  must  be  taken  to  be  cog- 
nizant of  the  contents  of  his  own  charter,  and  of  the  law  arising 
therefrom.  The  court  will  not  make  such  a  rule  absolute,  where  a 
relator  appeared  to  be  a  man  in  low  and  indigent  circumstances,  and 
there  were  strong  grounds  of  suspicion  that  he  was  applying,  not 
on  his  own  account,  or  at  his  own  expense,  but  in  collusion  with  a 
stranger  (t).  It  is  in  the  discretion  of  the  court  to  grant  the  in- 
formation or  not ;  and  under  circumstances  tending  to  throw  sus- 
picions on  the  motives  of  the  relator,  they  will  not  grant  it,  where 
the  consequence  will  be  to  dissolve  a  corporation  (u).  It  has  been 
generally  considered  as  a  rule  of  corporation  law,  that  a  person  is 
not  to  be  permitted  to  impeach  a  title  conferred  by  an  election  in 
which  he  nas  concurred,  or  the  titles  of  those  mediately  or  imme- 
diately derived  from  that  election  (x).  Formerly,  elections  under 
the  presidency  of  a  bad  mavor  or  other  person  were  void.  Hence 
where  the  mayor,  who  presided  at  the  election  of  a  new  mayor,  was 
only  mayor  defacto^  and  not  dejure^  and  was  subsequently  removed 
by  judgment  of  ouster ;  it  was  holden  (^),  that  the  election  of  the 
new  mayor  was  void.  But  now,  by  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  s.  1,  no  election  of  any  person  into  any  corporate  office,  which 
shall  take  place  after  the  passing  of  this  act,  (17th  July,  1837,) 

{p)  R,  y.  CtuUipp,  6  T.  R.  503,  Bo-  (0  R,  v.  Trevenen,  2  B.  &  A.  339,  Bo- 

roagh  of  Lannceston.  rough  of  Helleston,  cited  and  distinguished 

{g)  R.  y.  Parkyn,  1  B.&  Ad.  690,  re-  in  R.  r.WaJkelin,  1  B.  &  Ad.  50. 

cogniziDg  R,  y.  Symmofw,  4  T.  R.  223.  M  8,  C. 

Ir)  R.  y.  Betmey,  1  B.  &  Ad.  684.  («)  Per  Abbott,  C.  J.,  in  R.  y.  Sfythe, 

(9)  R,  y.  8t,  John,  E.  T.  52  Geo.  III.,  6  B.  &  C.  242. 

MS.,  Borough  of  Wotton  Bassett;  R,  y.  (y)  R.  y.  Corporaiion  qf  Bridf/waitr, 

Hodge,  2  B.  &  A.  344,  n.  3  Dong.  379. 
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ehall  be  liable  to  be  questioned  by  reason  of  any  defect  in  the  title 
or  want  of  title  of  the  person  before  whom  such  election  may  have 
been  had,  provided  that  the  person  before  whom  such  election  shall 
be  had,  shall  be  then  in  the  actual  possession  of  or  acting  in  the 
office  giving  the  right  to  preside  at  such  election.  Every  corporator 
must  be  presumed  to  be  conusant  of  that  which  has  recently  taken 
place  in  the  corporation  of  which  he  is  a  member,  unless  he  shows 
the  contrary  (z).  But  if  a  person  should  concur  in  an  election  in 
Ignorance  of  some  fact  making  it  invalid,  and  should  afterwards 
come  before  the  court,  and  show  the  objection,  and  that  it  has  come 
to  his  knowledge  since  the  election,  and  that  it  is  a  matter  which 
ought  to  be  inquired  into,  the  application  might  be  heard  (a). 
Where  a  rule  is  obtained  upon  the  ground  (&),  that  a  party  has 
vacated  a  corporate  office  by  having  accepted  a  second  incom* 
patible  office,  the  affidavits  must  show  a  valid  appointment  to  the 
second  office,  and  that  the  offices  are  incompatible.  Where  dif- 
ferent persons  filling  two  offices  would  be  in  the  relation  of  master 
and  servant  to  each  other,  those  offices  cannot  be  held  by  the  same 
person.  But  there  is  nothing  inconsistent  in  one  member  of  a 
body  noting  down  the  acts  of  the  body.  Thus,  in  the  borough  of 
Cannarthen  (c),  the  offices  of  common  councilman  and  town  clerk 
are  not  incompatible. 

By  the  Corporation  Act,  13  Car.  II.  stat.  2,  c.  1,  the  election  of 
corporate  officers  who  had  not  taken  the  sacrament  within  one  year 
next  before  their  election,  was  declared  to  be  void.  By  the  Test 
Act  (d),  every  person  admitted,  &c.  into  an  office,  civil  or  military, 
or  receiving  any  pay,  &c.,  by  reason  of  anv  patent  or  grant  of  his 
Majesty,  or  admitted  into  the  family  of  his  Majesty,  was  required 
to  take  the  oaths  of  supremacy  and  allegiance  the  next  term,  and 
subscribe  the  declaration  against  transubstantiation ;  and  also  re* 
ceive  the  sacrament  of  the  Lord's  Supper,  according  to  the  usage 
of  the  Church  of  England,  within  three  months  (7)  after  their  ad- 
mittance into  office,  in  some  public  church,  upon  Sunday,  imme- 
diately after  divine  service  and  sermon.  Persons  neglecting  or 
refusing  to  take  the  oaths  and  sacrament,  and  being  convicted  of 
executmg  their  offices  after  such  neglect  or  refusal,  were  disabled  (e) 
from  suing  either  at  law  or  in  equity ;  from  beins  a  guardian,  executor, 
or  administrator ;  from  being  capable  of  any  legacy,  or  deed  of  gift, 
or  to  bear  any  office ;  and  forfeited  <£^500.    Sevend  attempts  were 

(j)  R.  T.  Sfythe,  6  B.  &  C.  243.  (c)  R.  t.  Jones,  1  B.  &  Ad.  677. 

(a)  Per  Abbott,  C.  J.,  in  R.  v.  Slythe,  (<f)  25  Car.  II.  c.  2,  8.  2,  A.  D.  1672. 

6  B.  &  C.  243.  («)  25  Car.  II.  c.  2,  8.  5. 
(6)  R,  y.  Day,  9  B.  &  C.  702. 


(7)  Enlarged  to  six  months  by  stat.  16  Geo.  II.  c.  30,  s.  3. 
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made  to  obtsun  a  repeal  of  the  Coi-poration  and  Test  Acts,  but  they 
were  ineffectual  until  the  year  1828,  when,  by  stat.  9  Geo.  IV.  c.  17, 
such  parts  of  the  stats.  13  and  25  Car.  II.  and  16  Oeo.  11.  as  required 
the  taking  the  sacrament,  were  repealed,  and  a  declaration  was 
substituted  by  the  second  section  of  that  statute  (9  Geo.  IV.  c  17), 
in  lieu  of  the  sacramental  test,  which  must,  within  one  calendar 
month  (8)  next  before  or  upon  admission,  be  made  and  subscribed 
in  the  presence  of  the  proper  officer  (sect.  3),  otherwise  the  election 
is  void  (sect.  4).  And  by  stat.  10  Geo.  IV.  c.  7,  s.  14,  any  subject 
professing  the  Roman  Catholic  religion  may  be  a  member  of  any  lay 
corporation,  and  hold  any  civil  office  or  place  of  trust  or  profit 
therein,  and  do  any  corporate  act,  or  vote  in  any  corporate  election, 
upon  taking  and  subscribing  the  oath  appointed  by  that  act,  instead 
of  the  oaths  of  allegiance,  supremacy,  and  abjuration.  The  incon- 
veniences arisinff  from  the  Corporation  and  Test  Acts  have  been 
greatly  mitigated  by  annual  acts  of  parliament,  which  since  the  year 
1743  (/)  have  been  constantly  passed  for  the  indemnity  of  persons 
who  have  omitted  to  qualify  themselves  within  the  time  limited,  and 
for  allowing  further  time  for  that  purpose.  The  annual  Indenmity 
Act  is  prospective  as  well  as  retrospective,  and  extends  to  those  who 
may  be  in  default  during  the  time  for  which  it  is  made,  and  is  not 
limited  to  those  who  had  incurred  penalties  or  disabilities  before  it 
passed  (g). 

Votes  given  for  a  candidate,  after  notice  of  his  being  ineligible, 
are  to  be  considered  as  thrown  away,  that  is,  as  if  the  persons  so 
voting  had  not  voted  at  all  (A).  In  such  case,  if  there  are  other 
candidates,  who  are  duly  qualified,  he  who  has  the  greatest  number 
of  legal  votes  will  be  duly  elected :  but  until  he  be  sworn  in,  the 
office  is  not  legally  filled  up  and  enjoyed  by  him,  within  the  excep- 
tion in  the  annual  Indemnity  Act.  And,  therefore,  if  the  disqualified 
person  who  had  the  greatest  number  of  votes  be  sworn  into  office, 

(/)  See  16  Geo.  II.  c.  30.  (A)  R.  t.  HigwkmM,  10  East,  211 ;  JL 

(g)  In  re  Steavetuon,  2  B.  &  C.  34.  v.  Parry,  14  East,  549. 


.  (8)  The  statute  does  not  give  the  party  elected  a  month,  at  all  events, 
for  deciding  whether  he  will  make  the  declaration  or  not,  but  only  excuses 
him  from  making  it  at  the  time  of  his  admission,  if  he  has  made  it  within 
a  month  before.  The  words  ''  upon  admission"  mean  at  the  time,  and  not 
within  a  reasonable  time  after ;  and  the  authorities  who  admit,  may  pre- 
scribe the  order  in  which  the  ceremonies  forming  parts  of  the  admission 
shall  take  place.  Hpnce,  if  a  party  offers  himself  to  the  proper  court  to 
be  admitted,  not  having  made  the  declaration  within  a  month  before,  and 
being  asked  whether  he  will  make  it  or  not,  declines  to  say,  but  requires 
the  court  to  admit  him,  which  they  refuse,  the  election  is  thereupon  void, 
and  a  precept  may  issue  for  a  new  election.  The  Queen  v.  Uumphery, 
10  A.  &  E.  335. 
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i^iid  afteihvards  dualify  himself  by  making  the  declaration^  &c.  within 
the  time  allowea  by  the  Indenmity  Act,  he  is  hereby  reci^^acitated, 
and  his  title  to  the  office  protected ;  such  office  not  having  been 
then  vacated  by  judgment,  or  legally  filled  up  and  enjoyed  by 
another  person  (i).  Votes  given  before  notice  of  the  ineligibility 
are  not  to  be  considered  as  thrown  away  (A). 


III.  Of  the  Limitation  of  Time  far  granting  an  Information. 

In  the  year  1767,  in  the  Winchehea  cases,  the  Court  of  King^s 
Bench  determined  that  the  period  of  possession  after  which  a 
corporator  ought  not  to  be  disturbed,  by  any  information  in  the 
nature  of  a  quo  warranto  granted  under  the  discretion  of  the  court, 
should  be  twenty  years :  this  limitation  was,  in  the  year  1791,  by 
rule  of  court,  narrowed  to  six  years,  and  that  rule  was  afterwards 
confirmed  by  stat.  32  Geo.  III.  c  58.  Where  a  rule  nisi  for  a 
quo  warranto  information  for  exercise  of  a  franchise  was  obtained 
within  six  years  after  the  earliest  time  at  which  the  defendant 
appeared  to  have  exercised  it,  but  the  motion  for  a  rule  absolute 
was  not  made  till  the  six  years  had  expired,  the  court  discharged 
the  rule;  holding,  that  it  was  too  late,  by  stat  32  Geo.  III.  c.  58, 
s.  1,  to  file  the  information  (/)•  By  stat.  7  Will.  IV.  &  1  Vict.  c. 
78,  s.  23,  (17th  July,  1837,)  every  application  to  the  Court  of 
King's  Bench,  for  the  purpose  of  calling  upon  any  person  to  show 
by  what  warrant  he  claims  to  exercise  the  office  of  mayor,  alderman, 
councillor,  or  burgess,  in  any  borough,  shall  be  made  before  the  end 
of  twelve  calendar  months  after  the  election,  or  the  time  when  the 
person  against  whom  such  application  shall  be  directed  shall  have 
been  disqualified,  and  not  at  any  subsequent  time. 


IV.  Of  the  Construction  of  Charters^  and  of  the  Operation  and 

Effect  of  a  New  Charter. 

Contemporaneous  usage  has  always  been  considered  as  of  great 
importance  in  the  construction  of  charters  (m) :  not  that  uswe  can 
overturn  the  clear  words  of  a  charter ;  but  if  they  are  doubtful,  the 

(i)  R,  T.  Porryf  14  East,  549.  (m)  Per  Lord  JtMyon,  C.  J.,  deUrering 

\k)  R,  V.  Bridge,  1  M.  &  S.  76.  opinion  of  opurtp  R*  r.  BeUrmger,  i  T. 

(/)  Reg.v.  Harris,  11  A.  &  E.  518 ;  3  R.  821. 
P.  &  D.  266. 
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usage  under  the  charter  will  tend  to  explain  the  meaning  of  them  (n). 
If  a  corporation  has  franchises  and  privileges  by  grant  or  prescrip- 
tion, and  afterwards  they  are  incorporated  by  another  name,  as  if 
they  were  ^'  the  baiii&  and  burgesses^  before,  and  afterwards  they 
are  to  be  styled  ^'the  mayor  and  conunonalty;^  yet  the  newly- 
named  body  shall  enjoy  all  the  franchises,  privileges,  and  hereditar 
ments,  which  the  old  corporation  had  either  by  grant  or  prescrip- 
tion (o).  Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is  void 
a£  initio;  because  two  corporations,  for  the  same  purposes  of 
government,  cannot  exist  within  one  and  the  same  place,  and  at 
one  and  the  same  time  (p).  Where  a  corporation  takes  its  rise 
from  the  king^s  charter,  the  king  by  granting,  and  the  corporation 
bv  accepting,  another  charter,  may  alter  it ;  because  it  is  done  with 
the  consent  of  all  the  parties  who  are  competent  to  consent  to  the 
alteration.  But  the  constitution  of  a  corporation,  as  settled  by  act 
of  parliament,  cannot  be  varied  by  the  acceptance  of  any  charter 
inconsistent  (q)  with  it.  A  corporation  cannot  accept  a  part  of  the 
charter  and  not  the  whole."  Per  Yates^  J.,  in  i2.  v.  Spencer^  Hil. 
6  Geo.  III.  6.  R.  *^  An  acceptance  of  a  charter  is  like  an  attorn- 
ment to  a  grant,  which  cannot  be  limited  or  qualified."  Per  Powell^ 
J.,  in  case  of  Mahnsbwry  CarporatioUy  Serjt.  Hill^s  MSS.  vol.  22, 
p.  271. 

By  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  s.  1, 
so  much  of  all  laws,  statutes,  and  usages,  and  of  all  charters,  grants, 
and  letters  patent,  relating  to  the  several  boroughs  named  in  the 
schedules  A.  and  B.,  as  are  inconsistent  with  that  act,  are  repealed. 
This  statute  has  been  amended  bv  a  subsequent  act,  7  Will.  IV.  & 
1  Vict.  c.  78,  which  enacts  (r),  tnat  after  the  passing  of  this  act, 
(17th  July,  1837,)  in  case  no  election  shall  be  made  of  any  mayor, 
or  any  of  the  aldermen,  councillors,  or  other  corporate  officers  in  any 
borough  in  the  said  schedules,  upon  the  day  or  within  the  time 
appointed  by  the  Municipal  Corporation  Act,  or  bv  this  act,  for 
any  such  election,  or  such  election  being  made,  shall  afterwards 
become  void,  whether  such  omission  or  avoidance  shall  happen 
through  the  default  of  the  officer  who  ought  to  preside  at  such 
election,  or  by  any  accident  or  other  means,  the  corporation  shall 
not  thereby  be  deemed  to  be  dissolved  or  disabled  from  electing  such 
mayor,  alderman,  or  councillor,  or  other  corporate  officer,  for  the 
future ;  but  in  any  case  where  no  such  election  shall  be  made,  the 
election  for  any  such  mayor,  &c.,  may  be  had  and  proceeded  with 
upon  the  day  next  after  the  day  on  which  such  election  ought  to 

(n)  Per  Lord  Man$/ield,  C.  J.,  in  H.  (p)  JZ.  t.  Amery,  D.  P.  20  April,  1790, 

T.  Varh,  Cowp.  250.  2  Bro.  P.  C.  366,  Tomlins'  ed. 

(o)  4  Rep.  77,  b. ;  per  Our.,  Haddoci'9  (q)  R.  y.  MUkr,  6  T.  R.  268. 

case,  1  Ventr.  355.  (r)  Sect  25. 
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have  been  made,  unlesB  such  day  shall  happen  to  be  on  a  Sunday, 
and  then  on  the  Monday  following. 

While  a  corporation  exists  capable  of  discharging  its  functions, 
.the  crown  cannot  obtrude  anotner  charter  upon  them  (s).  It  is 
competent  to  them,  either  to  accept  or  reject  the  proffered  charter. 
A  charter  cannot  be  partially  accepted,  whether  it  be  a  charter  of 
creation,  or  granted  to  a  pre-existing  corporation  {t).  If  there  be 
an  old  charter  surrendered,  but  the  surrender  is  not  inrolled,  and  a 
new  charter,  in  consideration  of  the  surrender,  granted,  the  second 
charter  is  void  (u).  And  if  there  be  any  other  persons  named  in 
the  new  charter  who  were  not  in  the  old,  any  law  made  by  them  is 
void ;  because  they  act  under  a  void  charter ;  but  otherwise  if  the 
members  nominated  are  the  same  as  in  the  old  charter,  because 
then  they  act  by  their  first  charter,  which  still  remains  good  (x). 
Upon  a  quo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which  was  not 
inrolled  until  the  reign  of  King  James  the  Second,  who,  in  conside- 
ration of  the  sunrender,  granted  a  new  charter  to  them.  It  was 
holden,  that  the  second  oiarter,  being  in  consideration  of  a  void 
surrender,  was  also  void  (y). 

Where  an  application  is  made  to  the  court  for  a  mandamus,  to 
direct  the  filling  up  of  any  vacancies  in  a  definite  integral  part  of 
a  corjporation,  the  court  wiU  require  strong  grounds  to  mduce  them 
to  refuse  the  writ,  on  account  of  the  great  inconvenience  which  may 
follow  from  the  not  filling  up  such  vacancies,  and  the  risk  of  dis- 
solving the  corporation  (z).  The  court  will  grant  a  rule  for  an 
information  in  nature  of  quo  warranto  (a),  at  the  suit  of  a  private 
relator,  against  an  individual  member  of  a  corporation,  on  grounds 
affecting  nis  individual  title,  although  the  affidavits  on  which  the 
rule  is  moved  disclose  matter  tendij^  to  dissolve  the  corporation. 
When  a  corporation  is  reduced  to  such  a  state  as  to  be  mcapable 
of  continuing  its  existence,  and  of  doing  any  corporate  act,  it  is 
extinct  as  a  body  corporate.  In  such  case,  it  is  competent  to  the 
crown  to  renovate  it,  by  granting  a  new  charter  to  the  remaining 
members  of  the  old  corporation,  in  conjunction  with  others,  or 
to  others  alone  (&).  It  is  not  necessary  that  this  charter  should 
be  accepted  by  a  minority  of  the  remaining  members  of  the  old 
corporation  :  it  is  sufficient  if  it  be  accepted  by  a  majority  of  the 
grantees.  Where  a  charter  is  silent  as  to  the  mode  of  con- 
tinuing  the  succession,  a  corporation  has  a  right  of  necessity^ 

(t)  Lord  KemyoHf  C.  J.,  R,  y.  PMmore,  Salk.  190,  8.  C. 

3  T.  R.  240.  M  Piper  ▼.  DetmU,  12  Mod.  253. 

(0  R.  T.   Weutwood,  4  B.  &  C.  781.  (x)  R.  r.  MojfOr  qf  Grampimd,  6  T.  R. 

Judgment  affirmed  on  error,  D.  P.,  July  301. 

2l8t,  1830,  7  Bingh.  1 ,  Borongh  of  Chep-  (a)  R,  ▼.  White,  1  Nev.  &  P.  84 ;  5  A. 

ping  Wycomb.  &  E.  613,  recognized  in  J{.  v.  Parry,  6 

(«)  R.  V.  Oibaume,  4  East,  33.*).  A.  &  E.  820. 

(x)  Buay  y.  Palmer,  12  Mod.  247  $  {b)  R.  r.  Patmore,  3  T.  R.  199. 
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or  an  incidental  power,  to  continue  itself,  and  to  make  reasonable 
bye-laws  for  that  purpose ;  as  by  election.  Where,  however,  there 
is  a  provision  of  such  a  nature  as  is  calculated  at  all  times  to 
continue  the  succession,  without  ever  proceeding  by  way  of  volun- 
tary election,  that  may  afford  a  ground  for  presuming  that  volun- 
tary elections  were  meant  to  be  excluded ;  but  where  there  is  no 
provision  affording  a  supply  of  burgesses  to  that  extent^  the  corpo- 
ration has  the  right  of  proceeding  by  election. 

By  the  Municipal  Corporation  Act  (c),  afler  the  passing  of  this 
act,  9th  September,  1835,  no  person  shall  be  enrolled  a  burgess  of 
any  borough  for  the  piu-pose  of  enjoying  the  rights  conferred  for  the 
first  time  by  this  act,  in  respect  of  any  title  other  than  by  occu- 
pancy and  payment  of  rates  within  such  borough,  according  to  the 
meaning  and  provisions  of  this  act.  The  rate  must  be  paid  by  the 
party^s  own  act ;  it  is  not  sufficient  that  another  person,  without  his 
authority,  pays  the  rates  for  him  (d).  A  municipal  corporation 
cannot  enter  into  a  contract  to  pay  a  sum  of  monev  out  of  the  cor- 
porate funds,  for  the  making  of  improvements  within  the  borough, 
except  under  the  common  seal  {e). 


V.  Bye-Laws, 

EvEBY  corporation  has  power  to  make  bye-laws.  This  power, 
like  the  power  of  suing,  or  the  capacity  of  being  sued,  is  included 
in  the  very  act  of  incorporation ;  and  it  is  not  necessary,  although 
usual,  for  the  crown  to  confer  this  power  in  express  terms  (/).  It 
is  incident  to  the  whole  body  of  every  corporation  ;  and,  therefore, 
if  a  charter  give  to  a  select  body  power  to  make  bye-laws  touching 
certain  matters  therein  specified,  that  does  not  take  away  from  the 
body  at  large  their  incidental  power  to  make  bye-laws  touching 
other  matters  not  specified  in  tne  charter  (g).  where  the  corpo- 
ration is  by  charter,  such  bye-laws  may  be  made  as  will  enforce  the 
end  of  the  charter  in  a  way  more  convenient,  and  tending  more  to 
the  care  and  good  government  of  the  society,  than  what  the  charter 
has  prescribed.     Hence,  where  it  is  directed  by  the  charter,  that 


(c)  5  &  6  WilL  IV.  c.  76,  «.  13. 
.    {d)  R.y.  M.  ^Bridgnorth,  10  A.  & 
E.  66. 

(e)  Jtfoyor,  ipe,  f^flAtdUno  v.  CharUonj 
6  M.  &  W.  815.  See  on/e,  p.  66,  as  to 
oases  of  ezceptloii  to  the  ride  of  law  re- 
qoiring  contracts  entered  into  by  corpo- 
rations to  be  entered  into  under  seal ;  such 
as  retainer  by  parol  of  an  inferior  servant, 
the  doing  of  acts  very  frequently  recur- 
ring, or  too  insignificant  to  be  worth  the 


trouble  of  affixing  the  common  seal ;  and  on 
the  same  principle,  the  power  of  accepting 
bills  of  exchange  and  issuing  promissory 
notes  by  companies  incoiporated  for  the 
purposes  of  trade,  taUef  p.  303. 

(/)  Hob.  211. 

Jjf)  R,  V.  JVesttoaod,  4  B.  &  C.  781. 
Judgment  affirmed  on  error,  D.  P.,  21st 
July,  1830,  7  Bingh.  1,  Borough  of  Chep. 
ping  Wycomb. 
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the  mayor,  or  aldermen,  or  other  principal  officers  shall  be  chosen 
by  the  burgesses  or  commonalty  at  large,  the  corporation  may,  by 
common  assent,  for  the  purpose  of  avoiaing  popular  confusion,  make 
a  bye-law,  restraining  the  power  of  election  to  a  select  number  of 
burgesses  or  conmionalty  (A) ;  that  is,  where  the  right  of  election 
is  given  to  a  whole  class  of  men,  they  may  restrain  it  to  a  part  of 
themselves;  but  where  a  corporation  consists  of  several  integral 
parts,  as,  1st,  the  mayor ;  2naly,  the  aldermen ;  Srdly,  the  com- 
monalty; and  the  right  of  election  is  given  to  the  three  narts 
conjointly,  a  bye-law  excluding  one  integral  part  from  the  right  of 
election,  e.  ^.,  the  commonalty,  is  void  (t). 

By  the  Municipal  Coiporation  Act  (A),  the  council  of  any  of  the 
boroughs  mentioned  in  the  schedules  of  that  act,  are  empowered  to 
make  such  bye-laws  as  to  them  shall  seem  meet  for  the  good  rule 
and  government  of  the  borough,  and  for  suppression  of  all  such 
nuisances  as  are  not  already  punishable  in  a  summary  manner,  by 
virtue  of  any  act  in  force  throughout  such  borough,  and  to  appoint 
such  fines  as  they  shall  deem  necessary  for  the  prevention  of  such 
offences,  under  certain  limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially  neces- 
sary in  all  cases  where  by  the  constitution  of  the  corporation  there 
is  a  definite  body,  who  form  an  integral  part  of  the  corporation, 
1st,  that  a  majority  of  that  definite  Dody  should  exist  (I)  at  the 
time  when  any  corporate  act  is  to  be  done.  Hence  if  an  integral 
part  of  a  corporation  is  reduced  by  the  death  of  its  members,  so 
that  there  does  not  any  longer  remain  a  majority  of  such  integral 
part,  there  is  an  end  of  the  corporation  (m).  2ndly,  That  a  majo- 
rity of  that  body  must  attend  the  assembly,  where  such  act  is  to  be 
done  (9).  It  is  not,  however,  necessary,  when  met,  that  there 
should  be  a  majority  of  each  of  the  integral  parts,  to  give  validity 
to  the  corporate  act ;  it  is  sufficient  if  it  be  done  by  a  majority  of 
the  whole  when  so  properly  assembled  (n).  "  It  has  now  been  for 
many  years  an  established  principle  in  corporation  law,  that  if  an 
election  is  to  be  made  by  a  definite  body  alone,  or  by  a  definite  toge- 
ther with  an  indefinite  body,  a  majority  of  the  dd&nite  body  must 

(A)  CMe  of  Corporatioiis,  4  Rep.  77,  (0  ^  ▼•  M<nrU,  4  East,  17. 

b.    See  alao  Bather  t.  Boiuton,  I  Str.  (m)  Lord  KenyoUf  C.  J.,  R.  v.  Gram- 

314  ;  R,  V.  Bird,  13  East,  375.  pound,  6  T.  R.302. 

(0  R.  T.  Head,  4  Burr.  2515,  Borough  (it)  R.  ▼.  BeOHnger,  4  T.  R.  819 ;  Ji. 

of  Helston.  ▼.  Miller,  6  T.  R.  268. 

(^)  5  &  6  WiU.  IV.  c.  76,  s.  90. 


(9)  By  Stat.  5  &  6  Will.  IV.  c.  76,  s.  69,  all  acts  required  by  virtue  of 
this  act  to  be  done  by  the  council  of  any  borough,  shall  be  done  and 
decided  by  a  majority  of  the  councillors  present;  the  whole  number 
present  not  being  less  than  one  third  part  of  the  number  of  the  whole 
council. 
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be  present.  The  general  rule,  however,  that  a  majority  of  each 
definite  part  of  the  elective  body  shall  be  present  at  the  election, 
does  not  apply  to  all  corporations :  6.  a.,  it  does  not  apply  to  Queen- 
borough,  K>r,  from  the  peculiar  constitution  of  that  corporation  (o), 
the  application  of  the  rule  would  lead  to  an  absurdity  or  impossi- 
bility. In  the  case  of  an  election  to  an  office  by  a  select  body,  it 
is  not  necessary  in  the  notice  (p)  to  them  to  state  the  purpose  of 
the  meeting.  ^^  If  corporate  acts  are  to  be  done  by  a  select  number 
of  members  upon  a  particular  day,  all  who  have  a  right  to  be 
present  in  that  assembly  ought  to  be  summoned,  and  to  £tve  notice 
that  they  are  to  meet  on  the  business  (it  is  not  necessary  to  specify 
what  business)  of  the  corporation  (10).  This  rule  admits  of  no  ex- 
ception, unless  in  the  case  where  a  member  has  absolutely  deserted 
the  town,  by  absenting  himself  and  removing  his  family  out  of  the 
town.  It  must  be  an  entire  departure  from  the  place ;  for  if  the 
person  has  a  house  and  family  m  a  corporate  town,  though  he  be 
abroad  at  the  time  of  holding  the  assembly^  whether  for  his  health, 
his  diversion,  or  upon  business,  he  ought  to  be  summoned  (11). 
When  the  notice  is  regularly  given,  a  majority  have  power  to  do 
any  corporate  act — but  if  tne  whole  assembly  meet  by  accident, 
they  may  proceed  on  business,  provided  they  are  unanimous ;  but 
otherwise  it  is,  if  any  one  member  of  the  corporation  dissents,  he 
has  an  absolute  negative  (q).  But  where  the  charter  is  silent  on 
the  subject,  previous  summons  is  only  necessary  for  the  purpose  of 
preventing  an  election  from  taking  place  by  surprise,  i.  e.  by  some 
of  the  electors,  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where  the 
whole  corporation  are  summoned  for  a  particular  purpose,  (e,  ^.,  to 


{ 


b)  JR.  ▼.  Greetf  8  B.  &  C.  369.  (q)  Per  Lord  Hardwieke,  C.  J.»  in  R, 

p)  R,  T.  Sui^fordf  8  B.  &  C.  350.  t.  Kyna»tim,  B.  R.  T.  8  &  9  Geo.  II.,  MS. 


(10)  See  the  notice  of  meetings  of  the  council  required  by  the  Municipal 
Corporation  Act,  5  &  6  Will.  IV.  c.  76,  a.  69. 

(1 1)  By  the  Municipal  Corporation  Act,  5&Q  Will.  IV.  c.  76,  8.  52, 
if  ^y  person  holding  the  office  of  mayor,  alderman,  or  councillor,  shall  be 
d^lared  bankrupt,  or  shall  apply  to  take  the  benefit  of  any  inaolrent  act, 
or  shall  compound  by  deed  with  his  creditors,  or,  being  mayor,  shall  be 
absent  for  more  than  two  calendar  months,  or,  being  an  alderman  or 
councillor,  for  more  than  six  months  at  one  and  the  same  time,  unless  in 
the  case  of  illness,  from  the  borough,  such  person  shall  thereupon  imme* 
diately  become  disqualified  and  shaU  cease  to  hold  the  office,  and  in  case 
of  such  absence,  shall  be  liable  to  the  same  fine  as  if  he  had  refused  to 
accept  the  office,  and  the  council  thereupon  shall  declare  the  office  to  be 
Yoid.  A  bankrupt  uncertificated  at  the  time  of  election  is  not  disqualified 
from  being  elected  a  councillor  under  this  act.  The  disqualification  exists 
only  where  the  bankruptcy  occurs  during  the  holding  of  the  office.  R*  v. 
Ckitty,  1  Ney.  &  P.  78 ;  5  A.  &  £.  609. 
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receive  the  resignation  of  a  common  conncilman,)  a  select  body  who 
are  all  present  and  consenting,  may  (r),  at  the  same  meeting, 
without  any  particular  sunmions  to  them  for  that  purpose  in  their 
select  capacity,  proceed  to  an  election  of  a  conmion  councilman,  in 
the  place  of  the  other  resigned ;  the  power  of  election  being  in  such 
select  body,  and  the  charter  not  requiring  any  previous  summons. 
When  a  meeting  for  election  or  amotion  takes  place  on  a  day  not 
appropriated  to  that  purpose  by  the  constitution  of  the  borough, 
notice  must  be  given  to  idl  the  members.  Where  the  custom  was 
to  serve  a  personal  notice  on  all  the  resident  burgesses ;  it  was 
holden  («),  tnat  a  qualification  of  the  custom,  that  an  accidental 
omission  to  serve  a  burgess  was  not  a  violation  of  it,  was  bad  in  law. 
It  is  essential  to  the  validity  of  a  bye-law,  that  it  should  be  con- 
sistent with,  and  that  it  should  not  be  repugnant  to,  or  contradict, 
the  charter ;  for  in  a  case  where  the  charter  directed  that  the 
mayor  and  aldermen,  or  the  major  part  of  them,  should  yearly  no- 
minate four  of  the  burgesses,  or  inhabitants,  to  the  commonalty  at 
large,  out  of  whom  they  were  to  elect  one  to  be  mayor,  and  who, 
at  the  end  of  his  year,  was  to  be  an  alderman ;  it  was  holden,  that 
a  bve-law,  provi<ung  that  an  alderman,  who  was  an  inhabitant, 
might  be  elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent 
witn  the  charter ;  because  it  was  not  intended,  that  aldermen  who 
were  to  nominate  the  candidates  for  the  mayoralty,  and  who  were 
to  commence  aldermen  by  serving  the  office  of  mayor,  should  be 
chosen  mayors,  because  they  happened  to  be  inhabitants  (^).  A 
bye-law,  though  made  bv  the  whole  body,  if  it  narrow  the  number 
of  those  out  of  whom  the  election  is  to  be  made,  is  void.  Hence, 
where  the  power  of  electing  the  mayor  was  given  by  the  charter,  to 
the  mayor,  burgesses,  and  commonalty,  who  were  to  choose  the 
mayor  out  of  the  burgesses,  and  a  bye-law  directed,  that  the  mayor 
and  common  council  (12),  or  the  major  part  of  them,  of  which  the 
mayor  was  to  be  one,  should  elect  one  of  the  common  council  to  be 
mayor ;  it  was  holden,  that  such  bye-law  was  bad ;  because  it  was 
competent  to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation ;  and  the  present  bye-law 
was  prejudicial,  inasmuch  as  it  confined  their  choice ;  for,  on  the 
terms  of  the  charter,  they  were  at  liberty  to  choose  out  of  the  bur- 
gesses at  large.  And  Lee,  G.  J.,  observed,  that  a  corporation  could 
not  alter  the  charter  as  to  the  persons  eligible,  neither  could  they 
set  up  another  government  than  the  charter  had  prescribed  (u).   So 


i; 


f)  R,  T.  Theodoriek,  8  East.  543.  Seijt.  HiU,  yoL  27,  p.  184,  Borough  of 

9)  R,  T.  Lanffhom,  4  A.  &  E.  538.  Weymouth.    Affirmed  D.  P.  1742. 

(t)  J2.T.  I^ker,  E.  14  Geo.  II.,  MS.  («)  JR.  t.  PhilHp§,  Mayor  qfCarmer^ 


(12)  N.  The  charter  contained  a  provision,  that  the  corporation  might 
elect  out  of  the  bargesses  twenty  to  be  common  council.  MS. 
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a  bye-law  extending  the  number  of  persons  eligible,  if  it  varies  the 
constitution  of  the  corporation  as  prescribed  by  the  charter,  is 
bad  (x).  And  upon  the  same  principle,  a  bye-law  directing  that 
no  person  shall  be  elected  mayor  a  second  time  within  six  years, 
has  been  holden  to  be  void  (y).  A  bye-law  made  by  a  part  of  the 
corporation  to  deprive  the  rest  of  the  riffht  of  electing,  without  their 
assent,  is  bad.  Hence,  where  by  the  cnarter  the  power  of  electing 
common  councilmen  was  given  to  the  mayor,  jurats,  and  common- 
alty, and  a  bye-law  was  made  by  the  mayor ^  jurats^  and  common 
caundlj  restraining  the  election  of  common  councilmen  to  the 
mayor,  jurats,  such  of  the  commonalty  as  were  of  the  common 
council,  and  sixty  others,  who  were  senior  common  freemen ;  the 
bye-law  was  holden  to  be  bad  (z).  A  bye-law  cannot  explain  a 
doubtful  charter ;  if  there  be  any  ambiguity  on  the  face  of  the 
charter,  it  is  the  province  of  the  court  to  expound  it  (a).  A  bye- 
law  which  gives  a  voice  in  the  election  to  any  person  to  whom  it 
was  not  given  by  the  constitution  of  the  borough,  is  bad  (6).  It 
remains  only  to  observe  that  a  bye-law  may  be  good  in  part,  and 
bad  in  part,  provided  the  two  parts  are  entire  and  distinct  from 
each  other  (c).  Although  there  do  not  remain  any  traces  of  a  bye- 
law  in  the  corporation  books,  and  although  there  cannot  be  any 
proof  given  of  the  loss  of  it,  yet,  upon  evidence  of  constant  usage, 
a  jury  m^  be  directed  to  presume  its  existence  (d).  See  JR.  v. 
Head,  4  Burr.  25ia,  and  jR.  v.  Bird,  13  East,  368,  where  de- 
fendants pleaded  a  bye-law  not  now  extant  in  writing.  Sixty  years' 
usage  has  been  considered  as  evidence  of  a  bye-law  {e). 


then,  H.  22  Geo.  11. ;  Trin.  22  8c  23 
Geo.  II.,  MS. ;  and  BuU.  N.  P.  211, 
8.  C,  cited  id  3  Burr.  1836,  1838,  1839 
(13). 

(s)  JR.  ▼.  Bunuteadf  2  B.  &  Ad.  699. 
See  E.  ▼.  Attwood,  4  B.  &  Ad.  481 ;  1 
Nev.  &  M.  286. 

(y)  R,  ▼.  Mayor  qf  Cambridge,  H.  23 
Geo.  III.,  MS. 

(je)  JR.  T.  Cutkfuh,  Common  CouneUmtm 
qfMaidatoM^  E.  T.  8  Geo.  III.,  4  Burr. 
2204  (14). 


{a)  JR.  ▼.  Tucker,  £.  14  Geo.  II.,  B. 
R.,  MS. 

\h)  R.  T.  Bird,  13  East,  387. 

(c)  Adm.  per  Lord  Kenyon,  C.  J.,  in 
R,  ▼.  Fishermen  of  Faversham,  8  T.  R. 
365. 

(d)  See  2  Vex.  330. 

(«)  Per  Lord  Mansfield,  C.  J.,  in  P«r- 
hin  ▼.  Master,  Warden,  Sfc.  of  the  Com- 
pany of  Cutlers  m  Hallamshire,  in  the 
County  qf  York,  21  MS.  Seijeant  HUl.  p. 
65. 


(13)  "  This  case  was  ar^ed  several  times,  and  settled  the  point,  that 
the  number  of  the  eligible  cannot  be  narrowed,  although  on  the  authority 
of  the  case  in  4  Rep.  78,  the  number  of  electors  may."  Per  Buller^  J., 
in  R,  V.  Mayor  of  Cambridge ^  ubi  sup. 

(14)  See  also  R.  v.  Spencer,  3  Burr.  1827,  (the  same  corporation,) 
where  a  bye-law  excluding  all  the  commonalty,  except  such  as  had  served 
the  office  of  churchwarden  and  overseer  for  one  year,  was  holden  void ; 
inasmuch  as  it  superadded  a  qualification  not  required  by  the  charter,  and 
which  had  no  relation  to,  or  connection  with,  their  corporate  character  or 
capacity. 
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VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Evert  member  of  the  corporation  has,  as  such,  the  right  to 
inspect  the  books  belonging  to  the  corporation  for  any  matter 
that  concerns  himself,  although  the  corporation  are  not  parties  to 
the  dispute  which  renders  the  inspection  necessary ;  but  the  court 
wiU  not  grant  the  rule  generally,  but  only  to  inspect  the  particular 
book  in  which  the  information  sought  for  is  to  be  found  (jf ).  The 
S5th  section  of  the  Municipal  Cocporation  Act  {g)  directs  that, 
when  councillors  are  elected,  ^'the  mayor  shall  cause  the  voting 
papers  to  be  kept  in  the  office  of  town  clerk  during  six  calendar 
months  at  the  least  after  every  such  election ;  and  tiie  town  clerk 
shall  permit  any  burgess  to  inspect  the  voting  papers,  on  payment 
of  1*.  for  every  search."  Under  the  foregoing  clause,  the  town 
clerk  is  not  compellable  to  allow  two  persons  at  once  to  inspect  the 
voting-papers,  or  to  give  two  of  them  to  one  person  at  tne  same 
time.  But  he  is  bound  (A)  to  allow  any  voter  who  brings  a  list  of 
his  own  to  compare  it  with  the  papers  produced  by  the  town  clerk, 
and  mark  it  according  to  what  he  finds  there.  In  an  action  for  the 
breach  of  a  bye-law  restraining  persons  from  exercising  trades 
within  the  limits  of  a  corporate  city,  unless  they  become  freemen, 
the  court  will  compel  the  corporation  (t)  to  allow  the  defendant  to 
inspect  the  bye-law  in  the  corporation  books.  But  now,  by  the 
Municipal  Corporation  Act  (g),  notwithstanding  any  custom  or 
bye-law,  every  person  in  any  borough  may  keep  any  shop  for  the 
sale  of  all  lawful  wares  and  merchandizes  by  wholesale  or  retail, 
and  use  every  lawful  trade,  &c.  for  hire,  gam,  sale,  or  otherwise 
within  any  borough. 


VII.  Of  the  Pleadings. 

A  QUO  WABBANTO  being  in  the  nature  of  a  writ  of  right,  the 
defendant  cannot  plead  any  plea,  except  to  justify  or  dischim  (A). 
Hence  he  cannot  plead  not  guilty  (/).  In  uke  manner  he  cannot 
plead  non  nsurpavit  (m),  or  that  he  did  not  usurp  the  office  in 
question.  This  appears  from  the  nature  of  the  charge,  which  calls 
on  the  defendant  to  show  by  what  authority  he  exercises  the  office 


(/)  R.  ▼.  Hoffmen,  in  N.  upon  T.  Str.  (t)  Harriion  ▼.   Wittianu,  3  B.  &  C. 

1223.  162. 

(gj  5  &  6  WiU.  IV.  c.  76,  s.  14.  (A)  Per  Holt,  C.  J.,  12  Mod.  225. 

(A)  Per  Cur.,  R.  v.  Arnold,  4  A.  &  E.  (/)  lb. 

663.  (m)  Queen  ▼.  Blagden,  10  Mod.  296. 
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in  question,  to  which  charge  the  pleas  of  not  guilty  and  non  usurpavit 
do  not  afford  an  answer.  By  stat.  32  Geo.  III.  c.  58,  s.  1,  '^  the 
defendants  to  any  information  in  the  nature  of  a  quo  warranto,  for 
the  exercise  of  any  office  or  franchise  in  any  city,  tx)rough,  or  town 
corporate,  whether  exhibited  with  leave  of  the  court,  or  by  his 
Majesty's  attomey  general,  or  other  officer  of  the  crown  on  oehalf 
of  his  Majesty,  and  each  and  every  of  them,  severally  and  respectively, 
may  plead,  that  he  or  they  had  nrst  actuaJly  taken  upon  themselves, 
or  held  or  executed,  the  office  or  franchise  which  is  the  subject  (^ 
such  information,  six  years  (15)  or  more  before  the  exhibiting  of 
such  information,  such  six  years  to  be  computed  from  the  day  on 
which  such  defendant  was  actually  admitted  and  sworn  into  (n)  such 
office  or  franchise ;  which  plea  may  be  pleaded  either  singly,  or 
together  with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on  motion, 
shall  allow ;  and  if,  upon  the  trial  of  such  information,  the  issue 
joined  upon  the  plea  aforesaid  shall  be  found  for  the  defendants,  or 
any  of  them,  he  or  they  Gball  be  entitled  to  judgment,  and  to  such 
costs  as  they  would  b^  law  have  been  entitled  to,  if  a  verdict  and 
judgment  had  been  given  for  them  upon  the  merits  of  their  title. 
The  second  section  provides,  that  the  prosecutor  may  reply  a 
forfeiture,  surrender,  or  avoidance,  by  the  defendant,  of  the  office 
or  franchise  happening  within  six  years  before  exhibiting  of  the 
information,  whereon  the  defendant  may  take  issue,  and  shall  be 
entitled  to  costs  in  manner  aforesaid.  The  preceding  statute  having 
been  made  in  pari  materid  with  stat.  9  Ann.  c.  20,  is  confined  to 
corporate  officers  (p).  But  the  defendant  is  entitled,  by  this  act, 
to  plead  several  pleas,  although  the  limitation  of  time  does  not  form 
the  subject  of  one  of  his  pleas  (p).  Where  the  plea  consists  of 
several  facts,  from  which  the  defendant  infers  that  he  is  entitled  to 
the  office,  the  replication  may  contain  a  denial  of  any  of  the  facts 
stated  in  the  plea ;  but  if  it  contain  merely  a  denial  of  the  inference 
drawn  by  the  defendant  firom  those  facts,  it  will  be  bad ;  for  that 
amounts  merely  to  a  denial  of  the  law ;  for  the  judges  are  to  deter- 
mine whether  the  inference  drawn  by  the  defendant  is  fairly  drawn. 
In  an  information  against  the  defendant  for  usurping  the  office  of 
portreve,  defendant  diowed  a  title,  and  concluded  ms  plea,  *^  and  so 
he  says  that  he  did  not  usurp  in  manner  and  form  as  in  the  said 
information  is  alleged;^   the  coroner  replied  that  he  did  usurp 


(a)  See  S.  V.  Brooks,  8  B.  &  C.  328.        oogniied  in  JR.  t.  WKa^,  5  B.  &€.  645,  6. 
(o)  R.  ▼.  Richardion,  9  East,  469,  re«  (p)  JR.  ▼.  Autrid^e,  8  T.  R.  467. 


(15)  By  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23,  proceedings  by  quo  warranto 
against  mayor,  &c.  must  be  commenced  within  twelve  months.  See  ante^ 
8.  III.  p.  1 155. 
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in  maimer  and  form,  &c.     The  replkaiion  was  adjudged  to  be 
bad(r). 


VIII.  Evidence. 

Corporation  books  are  generally  allowed  to  be  given  in  eyidence, 
when  they  have  been  pubucly  kept  as  such,  and  the  ^titries  made 
by  the  proper  officers  («);  not  but  that  entries  made  by  other 
persons  may  be  good,  as  if  the  town  clerk  be  sick,  or  refuse  to 
attend ;  but  then  the  circumstances  under  which  the  entries  have 
been  made  must  be  proved.  Corporation  books  being  of  a  public 
nature,  examined  copies  of  the  entries  therein  may  also  be  given  in 
evidence :  and  consequently  the  court  will  not  enforce  the  production 
of  the  original  books  (t),  unless  it  appear  to  be  necessary  that  they 
should  be  mspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  affidavit.  An  entry  in  the  public  books 
of  a  corporation,  is  not  evid^ice  for  them  (u),  unless  it  be  an  entry 
of  a  public  nature.  The  deed  of  a  corporation  cannot  be  given  in 
evidence,  without  some  evidence  that  the  seal  affixed  to  it  is  the 
seal  of  the  corporation.  It  is  not  necessary  to  prove  the  seal  of  a 
corporation  in  the  same  manner  as  the  seal  of  an  individual,  by 
producing  the  witness  who  saw  the  seal  affixed;  but  when  an 
instrmnent  having  a  seal  affixed  to  it,  purporting  to  be  a  corporate 
seal,  is  produced  m  evidence,  it  is  necessary  to  prove  that  the  seal 
IS  the  seal  of  the  corporation,  if  there  be  any  doubt  about  it,  other- 
wise any  instrument  with  a  seal  to  it  might  be  produced  in  court  as 
an  instrument  sealed  by  the  corporation  (x). 

In  a  case  (jf),  where  it  was  insisted,  that  by  the  constitution  of  a 
corporation  by  prescription,  no  person  was  capable  of  being  elected 
a  common  councilman,  who  did  not  inhabit  within  the  borouffh,  and 
also  hold  a  burgage  tenure ;  to  prove  that  such  was  the  constitution, 
a  witness  was  called,  who  was  an  inhabitant  of  the  borough^  but  had 
no  burgage  tenure.  The  court  were  of  opinion,  that  he  was  a  good 
witness,  observii^  that  there  was  a  necessity  of  allowing  such  people 
in  a  question  of  this  nature,  since  they  must  best  know  the  right; 
besides,  he  was  in  effect  a  witness  against  himsdf,  by  saying, 
*^  though  I  am  an  inhabitant,  yet  I  have  no  right  to  be  chosen, 
because  I  have  not  a  burgage  tenure."  In  quo  warranto  for  exer- 
cising the  office  of  mayor,  upon  issue  joined,  that  H.,  the  preading 
officer  at  defendant's  election,  was  not  then  mayor ;  the  title  of  H. 

(r)  R,  y.  Portreve  qf  HorUton  in  De^  («)  Marriage  ▼.  Lawreneef  3  B.  8c  A. 

V9n»kir9,  B.  1  Geo.,  MS.  142. 

(«)  Per  Cur,f  R.  ▼.  MotherM,  1  Str.  (x)  Per  Xrotorenctf,  J.,  JtfotMf  v.  Thom- 

93  .  ton,  8  T.  R.  307. 

(0  Brocat  y.  Majfor,  9fe.  qf  London ^  1  (y)  Stevenson  y.  Netinson,  Str.  583  ; 

St  r.  307.  Lord  Raym.  1353. 
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to  be  mayor,  and  not  merely  whether  he  was  mayor  ife  facto^  is  put 
in  issue  (z)  ;  and  evidence  was  holden  to  be  admissible,  to  show, 
that  H.  had  not  been  lawfully  elected ;  H.  being  then  dead,  but, 
before  his  death,  an  information  having  been  filed  against  him  for 
usurping  the  office.  A  regular  usage  for  twenty  years,  unexplained 
and  uncontradicted,  is  sufficient  to  warrant  a  jury  in  finding  an 
immemorial  custom  (a).  A  custom  for  the  steward  of  a  court-leet 
to  nominate  certain  persons  to  the  bailifi*,  to  be  sununoned  on  the 
jury,  is  a  good  custom  (b),  A  person  having  a  bare  authority,  and 
not  being  a  party  to  the  record,  is  not  prevented  from  being  a 
witness  (c).  And  so  a  bailiff  who  executes  a  writ  may  be  a  witness 
if  he  is  not  a  party  in  the  cause,  but  an  office  is  always  an  interest. 
See,  however,  the  statute  S  &  4  Will.  IV.  c.  42,  ss.  26,  27,  ante^ 
page  825,  n.,  by  which  an  objection  to  a  witness  solely  on  the  ground 
of  the  verdict  or  judgment  being  produced  for  or  against  him,  is 
removed. 

A  judgment  of  ouster  mav  be  given  in  evidence  to  prove  the 
ouster  of  a  third  person,  by  whom  the  defendant  was  admitted.  In 
a  quo  warranto  to  try  defendant's  right  to  be  a  bailiff  of  Scar- 
borough {d) ;  in  setting  out  his  right,  he  showed  his  own  election 
under  Batty  and  Armstrong,  two  former  bailiflb,  alleging,  that  at 
the  time  of  his  election  they  were  baili£&.  Among  many  other 
issues  the  coroner  took  this,  that  Batty  and  Armstrong  were  not 
baili(&,  as  alleged  in  the  plea.  The  proof  of  this  issue  lying  upon 
the  defendant,  he  gave  general  evidence  of  the  election  and  right 
of  Batty  and  Armstrong.  And  to  encounter  that,  the  prosecutor 
gave  evidence  of  the  custom  of  the  borough  of  electing  baili£&,  and 
produced  a  record  whereby  judgment  of  ouster  was  given  against 
natty  and  Armstrong,  to  remove  them  frt>m  the  office,  as  not  being 
duly  elected  to  it.  And  it  being  objected  on  the  trial,  that  this 
record  ought  not  to  be  read  against  the  defendant,  and  the  judge 
having  allowed  it  to  be  read,  and  left  the  whole  evidence  on  both 
sides  to  the  jury,  to  consider  whether  these  persons  were  bailifi&  or 
not,  and  the  issue  being  found  for  the  king,  defendant  moved  for  a 
new  trial ;  1st,  because  this  record  was  res  inter  alios  acta^  to  which 
the  defendant  was  neither  party  nor  privy,  and  so  illi  nocere  non 
debuit :  although  the  judgment  should  have  been  obtained  by  default, 
mispleading,  ignorance  of  their  case,  or  even  by  collusion,  as  the 
defendant  was  a  stranger  to  it,  he  by  law  could  not  be  let  in  to 

Srevent  any  of  those  inconveniences,  and  therefore  it  ought  not  to 
ave  been  admitted  as  any  evidence  against  him,  but,  in  the  trial 
of  his  right,  should  have  been  totally  rejected.  2ndly,  that  the 
instances  where  records  between  other  parties  have  been  read,  are, 

(j)  R.  T.  W,  Smith,  5  M.  &  S.  271.  (c)  R.  ▼.  Oray,  Mayor  t^f  TMoffel,  B. 

*  But  see  7  WUl.  IV.  &  1  Vict.  c.  78,  s.  1,  R.  HU.  10  Geo.  II.,  MS. ;  8.  C,  by  the 

ante,  p.  1152, 3.  name  of  B.  ▼.  JBray,  C.  T.  H.  358. 

[a)  R.  ▼.  Joiife,  2  B.  &  C.  54.  (d)  R.  y.  HtddiH,  E.  12  Geo.    II., 


i: 


A)  lb.  MSS. 
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in  cases  of  general  customs,  as  in  the  Gty  of  London  v.  Clerkey 
Garth.  181,  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubtedly 
good  evidence,  amounting  to  no  more  than  payment  of  the  toll  by 
strangers,  which  is  always  allowed  as  evidence  to  prove  a  custom. 
But,  in  this  instance,  the  record  was  read  to  a  sinde  fact,  viz.  the 
election,  which  the  law  does  not  allow.  Lock  v.  iforbomey  3  Mod. 
141,  where  it  is  expressly  laid  dovm,  that  none  can  be  bound  by  a 
verdict  against  another  that  is  not  party  or  privy  to  it,  as  the  heir 
of  the  ancestor,  or  the  like.  2ndly ,  That  this  record,  as  read,  must 
necessarily  be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against.  Records  are  of 
so  mgh  a  nature,  that  there  can  be  no  averment,  much  less  parol 
proof  admitted  against  them :  and,  therefore^  to  say  that  the  whole 
evidence  was  len  to  the  jury,  was  impossible;  and  the  rather, 
because  the  credit  of  a  record  ought  not,  in  any  case,  to  be  submitted 
to  them.  On  the  other  side  were  cited  Trials  per  Pais,  206 ;  Skin. 
15,  Brounher  v.  Sir  Robert  Atkins^  where  a  nonsuit  against  a 

Eredecessor  in  the  same  office  was  read  against  a  successor,  because 
e  came  in  privity,  as  an  heir  under  an  ancestor.  So  RumhaU  v. 
Norton^  upon  a  traverse  to  the  return  of  a  mandamus,  to  swear 
plaintiff  a  bui^eess  of  Calne,  on  nonfuit  electus^  a  Judgment  of  ouster 
against  one  of  the  plaintifiTs  electors  was  given  m  evidence  against 
the  plaintiff.  So  Mich.  IS  Geo.  I.,  the  King  v.  Bulcocky  on  a  trial 
of  quo  warranto  to  try  defendant's  right  to  be  a  mayor  of  South- 
ampton, a  judnnent  of  ouster  against  his  predecessor  was  read 
against  him.  Besides,  it  was  objected,  that  several  other  material 
issues  were  found  against  the  defendant;  and,  therefore,  though 
this  evidence  ou^ht  not  to  have  been  given,  yet  the  party  ought  not 
to  have  a  new  trial.  Per  Cur.  This  evidence  seems  to  have  been 
rightly  admitted.  The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right ;  and  if  he  gives  evidence  of  the  right 
of  their  ekction,  can  that  be  better  disproved  than  by  a  judgment 
of  ouster,  wherein  such  election  is  declared  to  be  void  \  Indeed,  this 
evidence  was  not  of  itself  conclusive,  but  might  have  been  repelled 
by  proving  fraud,  neglect,  or  any  other  circumstance  which  would 
have  abated  the  weight  of  the  judgment.  And  if  any  thing  of  that 
kind  had  appeared,  the  force  of  it,  as  to  the  defendant,  would  have 
been  greatly  lessened.  But  what  makes  this  case  still  plainer  is, 
that  defendant,  by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election ;  and  therefore  oueht  to  be  bound  by 
what  has  been  transacted  by  them.  And  if  this  evidence  had  been 
erroneously  admitted,  yet  here  are  many  more  issues  found  i^inst 
him,  to  wmch  no  objection  is  made ;  and  being  any  of  them  sufficient 
to  entitle  the  crown  to  a  judgment  of  ouster  against  defendant, 
there  is  no  colour  to  erant  a  new  trial  on  this  point.  And  for  these 
reasons  it  was  denied.  But  although  a  judgment  of  ouster  against 
one  corporator  is  admissible  against  another,  deriving  title  tli^ough 
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him,  it  IS  not  conclusiye  (e).  The  iiMeiiion  of  tbe  name  of  a  town 
in  schedule  A.  of  tbe  Municipal  Ccwporation  Act,  is  primd  facie 
evidence  of  the  existence  of  a  municipal  corporation  there,  but  may 
be  rebutted  by  evidence,  that  the  name  had  been  inserted  in  the  act 
by  mistake ;  as  in  the  case  of  Gate8head(/). 


IX.  Judgment 

Bt  Stat.  9  Ann.  c.  20,  s.  5,  it  is  enacted  and  deelared^  *'  That  in 
case  any  person,  against  whom  any  information,  in  the  nature  of  a 
quo  warranto,  shall  be  exhibited  in  any  of  the  said  courts  (16),  shall 
be  found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into,  or 
unlawfully  holding  and  executing  any  of  the  said  offices  or  fhm- 
chises,  it  shaU  be  lawftd  for  the  said  courts  respectively,  as  well  to 
give  judgment  of  ouster  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts,  respectively, 
may  give  judgment,  that  the  relator  shall  recover  his  costs  of  such 
prosecution :  and  if  judgment  shall  be  given  for  the  defendant,  in 
such  information,  he  shall  recover  his  costs  against  such  relator ; 
such  costs  to  be  levied  in  manner  aforesaid.  In  an  information 
against  defendant  for  exercising  the  office  of  mayor  oS  Penryn,  it 
appeared,  that  by  the  letters  patent  of  incorporation  it  was  directed, 
that  the  mayor  elect,  before  he  should  be  admitted  to  execute  his 
office,  should  take  a  corporal  oath,  before  the  last  mayor,  for  the 
fisdthful  execution  of  his  office.  The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor ;  and  issue  being  taken  in  the  repli- 
cation, both  as  to  his  being  elected  and  sworn,  upon  the  trial,  the 
jury  found  that  he  was  elected,  but  that  he  was  not  sworn ;  and 
thereupon  judgment  of  ouster  was  given  {jg)  in  B.  R.  Upon  writ 
of  error  {h)  brought  in  D.  P.,  it  was  insisted,  that  the  judgment 
was  erroneous ;  for  it  appeared  upon  the  record,  that  his  right  to 
the  office  was  established  by  the  verdict,  which  found  that  he  was 
elected ;  and  yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff 
could  not  have  the  effect  of  a  mandamus  to  be  sworn  in,  though  the 
legality  of  his  election  was  not  disputed,  and  though  no  time  was 
limited  by  the  charter  for  his  being  sworn  in,  nor  was  he  by  law 


!: 


e)  22.  ▼.  Grimet,  5  Burr.  2598.  cited  per  Our.,  Sir.  582,  8.  C,  case  of  Uie 

/)  R,  ▼.  GreeiUt  1  Ncv.  &  P.  631.  Mayor  qf  Pemyn, 

(i)  R.  ▼.  PiiuUtr,  Lord  Rayfli.  1447,  (k)  2  Bro.  P.  C.  294,  TomliAs'  ed. 


(16)  Court  of  Kings's  Bench,  courts  of  sessions  of  Counties  palatine,  or 
courts  of  grand  sessions  in  Wales. 
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debarred  from  havkur  sueh  mandamus,  although  he  acted  before 
he  was  sworn  in.  For  the  defendant,  in  error,  it  was  contended, 
that  it  being  expressly  required  by  the  charter  of  incorporation, 
that  the  mayor  elect  should  take  the  oath  of  office,  b^re  he  should 
be  admittea  to  execnte  sueh  office,  it  became  neoessanr  for  the 

Elaintifi^  in  order  to  nuike  his  justification  complet^  to  aJlege,  that 
e  did  accordingly  take  such  oath ;  and  this  allegation  having  been 
fiilsified  by  the  verdict^  the  justification,  being  entire,  was  de- 
stroyed,  and  he  was  found  to  be  an  usurper,  and  consequently 
subject  to  the  judgment  of  ouster,  as  being  the  only  legal  juqgo^^i^t 
in  this  case.  The  judgment  of  the  Court  of  King's  Bench  was 
affirmed  (17).  In  a  subsequent  term,  viz.  E.  11  Ueo.,  Str.  625, 
Pindar  having  applied  for  a  mandamus  to  swear  him  into  the  office 
to  which  he  had  been  elected,  the  court  refused  to  grant  it,  in  con- 
sequence  of  the  judgment  of  ouster,  which,  according  to  the  opinion 
of  Raymond,  C.  J.,  did  away  the  election ;  and  he  thought,  that 
without  a  new  election,  since  the  judgment,  the  party  was  not 
entitled  to  a  mandamus.  In  this  case.  Lord  Saymand,  PawuSf 
and  Fartescne,  Js.,  concurred  in  the  propriety  of  the  absolute  judg- 
ment of  ouster,  which  had  been  given  m  the  former  case ;  Raymond^ 
C.  J.,  observing,  that  he  believed  no  precedent  could  be  shown, 
where  the  judgment  was  ever  entered  in  any  other  manner.  And 
FartescuSy  J.,  added,  that  a  quo  warranto  was  the  king's  writ  of 
right,  and  as  against  the  crown  want  of  swearing  in  was  as  much  as 
want  of  an  election ;  the  jniy,  therefore,  having  found  in  effect, 
that  he  had  no  title  to  the  office,  it  was  of  course,  that  he  should 
be  excluded  from  it  by  the  judgment  of  the  court.  He  remarked, 
also,  that  he  had  never  heard  of  any  other  judgment,  and  that  it 
was  reasonable  to  exclude  a  person  who  appeared  to  have  no  title. 
Reynolds^  J.,  however,  expressed  an  opinion,  that  there  ought  pro- 
perlv  to  have  been  a  judgment  of  ouster,  quousque,  only,  upon  the 
findmg  of  the  jury,  in  &,  v.  Pindar.  And  in  the  case  of  22.  v. 
Clar^  (2  East,  75,)  who,  having  been  ill  sworn  in,  had  afterwards 
disclaimed  upon  an  information  filed  against  him  for  usurping  the 
office,  and  though  having  submitted  to  a  judgment  of  complete 
ouster,  he  was  held  to  be  concluded  from  setting  up  again  his  ori- 
ginal right,  yet  Lord  Kenyan  intimated,  that  there  might  have  been 
a  judgment  auousaue  only  against  him.  The  same  point  was 
again  agitatea  in  R.  v.  Courtenay^  9  Elast,  246 ;  the  court,  how- 
ever, being  of  opinion,  that  the  defendant  had  been  well  elected 
and  sworn  in,  were  not  required  to  pronounce  any  opinion  as  to  the 
nature  of  the  judgment ;  out  they  said  that,  after  diligent  search, 
they  could  not  find,  upon  the  files  of  the  court,  any  precedent  of  a 
judgment  of  ouster  j«SLy««.    In  the  case  of  the  i5^  ..  ^.dafa, 


(17)  The  j  advent  was  affirmed  toithout  costs ;  the  judges  having 
delivered  it  as  their  opinion,  that  costs  were  not  recoverable  in  this  case. 
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Sir.  952,  the  defendant  confeaaed  an  usurpation  during  part  of  the 
time  charged  in  the  information,  and  from  that  time  insisted  on  an 
election.  The  prosecutor  hayine  entered  up  judgment  of  ouster, 
the  court  ordered,  that  all  the  judgment,  except  that  of  cmiatur 
pro  fine,  might  be  expunged,  observmg,  l^t  it  would  be  hard  that 
a  subsequent  good  election  should  be  done  away,  as  it  would  be  by 
the  judgment  of  ouster.  And  they  distinguished  it  from  Pindar*s 
case,  where  the  party  had  been  ^ilty  of  an  usurpation  during  all 
the  time  charged  in  the  information.  A  quo  warranto  information 
has,  of  late  years,  been  considered  merely  in  the  nature  of  a  civil 
proceeding ;  and  consequently  the  court  will  erant  a  new  trial  {i). 
The  office  of  register  and  clerk  of  the  Court  of  Requests,  at  Bristol, 
which  was  created  by  statute,  is  not  an  office  within  the  meaning 
of  the  stat.  9  Ann.  c.  20  ;  and,  therefore,  although  judgment  had 
been  given  for  the  defendant  upon  a  quo  warranto  ror  using  that 
office,  yet  it  was  holden  (A),  that  he  was  not  entitled  to  costs.  So 
the  office  of  bailiff  (the  returning  officer),  in  a  borough  sending  bur- 
gesses to  parliament  (0,  but  not  a  town  corporate. 


!: 


t)  jR.  ▼.  JVmeif,  2  T.  R.  484.  {t)    Borough  qf  Stoekbridgt,   B.  r. 

k)  n.  ▼.  Haii,  1  B.  &  C.  237.  dPKay,  5  B.  &  C.  640. 
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CHAPTER    XXXIII. 
REPLEVIN. 
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herein  of  the  New  Rules,  p.  1 190. 

2.  Of  the  Avowry  for  Damage  feasant,  p,  1 1 92 ;  Pleas 

in  Bar,  p.  1 193;  Escape  through  Defect  of  Fences, 
p.  1 193  ;  Right  of  Common,  p.  1 194 ;  Tender  of 
Amends,  p.  1196. 

3.  Of  the  Avowry  for  Rent  Arrear,  p,  1 197 ;  Pleas 

in  Bar, p.  1198;  Eviction, p.  \\9%\  NonDimisit, 
Non  Tenuit,p.  1199;  Riens  in  Arrear,  p.  1200; 
Tender  of  Arrears,  p.  1201. 
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4.  Property^  p.  1201. 

5.  Statutes: 

1.  Of  LimitatiofiSj  p.  1201. 

2.  Of  Set-off,  p.  1202. 

IX .  Of  the  Judgment : 

1.  For  the  Plaintiff,  p.  1203. 

2.  i^pr  ^Atf  Defendant,  p.  1203. 

X.  Of  fA«  Coit8,p.  1207. 


I.  /it  trAai  CoMf  a  Rqf levin  may  be  maintained. 

It  is  said,  in  3  Bl.  Com.  147,  that  a  replevin  is  founded  on  a 
distress  taken  wrongfuUy  and  without  sufficient  cause  (1) ;  whence 
it  may  be  inferred  that  the  learned  commentator  supposed  that 
this  remedy  was  confined  to  a  taking  by  distress.  But,  (as  it  was 
justly  remarked  by  Lord  Redesdale,  Uh.,  in  Shannon  v.  Shan- 
non^ 1  Sch.  &  Lef.  327,)  this  definition  of  replevin  is  too  narrow, 
and  many  old  authorities  will  be  found  in  the  books,  of  a  replevin 
having  been  brought  where  there  was  not  any  distress  (2).    The 


(1)  Although,  generally  speaking,  wherever  there  is  a  distress,  replevin 
may  be  maintained,  yet  this  rule  is  not  universally  true ;  for  it  appears 
from  R.  y.  Monkhouse,  Str.  1184,  that  the  court  directed  an  attach- 
ment to  be  issued  against  an  under-sheri£f,  for  granting  a  replevin  of  goods 
distrained  on  a  conviction  for  deer-stealing.  So  a  replevin  will  not  lie 
upon  a  distress  made  for  a  duty  to  the  crown.  R.  v.  Oliver,  Bunb.  14. 
See  note  by  editor  of  Willes,  in  Pearson  y.  Roberts,  Willes,  672.  But 
where  the  plainti£f  brought  replevin  for  goods  levied  under  a  warrant  of 
distress,  for  an  assessment  made  by  a  special  sessions  under  the  Highway 
Act,  13  Geo.  ni.  c.  78,  s.  47,  on  the  ground  of  the  premises,  for  which 
he  was  assessed,  bemg  situated  without  the  township  which  was  liable  to 
repair  the  road ;  the  court  refused  to  set  aside  the  proceedings.  Fenton  v. 
BoyUj  2  Bos.  &  Pul.  N.  R.  399.  Where  a  party  having  no  stock  in 
trade,  is  rated  as  an  inhabitant  of  a  parish,  his  remedy  is  by  appeal  to  the 
quarter  sessions.  Replevin  does  not  lie  for  a  distress  under  such  a  rate ; 
for,  being  an  inhabitant,  he  is  within  the  jurisdiction  of  the  justices,  and 
the  rate  is  a  question  of  amount  for  the  sessions.  Marshall  v.  Pitman, 
9  Bingh.  595,  distinguishing  Milward  v.  Caffn,  2  Bl.  R.  1330,  where 
there  was  an  entire  want  of  jurisdiction.  See  post,  Sibhald  v.  Roderick, 
p.  1173. 

(2)  Replegiare  est,  rem  apud  alium  detentam,  cautione  legitimd  in- 
terpositd,  redimere.    Spelm.  Gloss.  485.     Quant  les  biens  ou  chattels 
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writ,  as  was  fiiriher  remarked  by  Lord  lUdesdale^  is  founded  on  a 
taking,  and  the  right  which  the  party  from  whom  the  goods  are 
taken,  has  to  have  them  restored  to  him,  mitil  the  question  of  title 
to  the  goods  is  determined.  The  person  who  takes  them  may 
claun  property  in  them ;  and  if  he  does,  the  sheriff  cannot  deliver 
the  goods  until  the  question  is  tried ;  but  this  daim  of  property 
can  be  made  only  where  there  has  been  a  taking ;  and  it  appeared 
to  him  that  the  writ  of  replevin  was  calculated  in  such  cases  to 
supply  the  place  of  detinue  or  trover,  and  to  prevent  the  party  from 
whom  the  goods  virere  taken  being  put  to  those  actions,  except  in 
cases  where  the  other  could  show  property.  A  replevin  lies  for 
goods  and  chattels  only  (a) ;  hence  it  cannot  be  maintained  for 
things  affixed  to  the  freehold.  In  a  replevin  for  taking  ^oods  and 
chattels  (&),  to  wit,  one  kiln,  &c.  of  the  plaintiff,  to  which  there 
was  an  avowry  for  rent  in  arrear,  the  plainti£^  in  his  plea  in  bar, 
said,  that  the  lime  kiln,  before  and  at  the  said  time,  when.  Sec, 
was  affixed  to  the  freehold  of  the  piece  or  parcel  of  ground  on 
which,  &c.,  and  as  such  was  by  law  exempt  from  any  distress  for 
the  arrears  of  rent  in  the  avowry  mentioned,  and  ought  not  to  have 
been  distrained  for  the  same,  &c.  To  this  plea,  the  defendant 
demurred  generally.  After  argument,  the  court  were  of  opinion, 
that  the  plea  in  bar  could  not  be  supported,  because  it  was  a 
departure  from  the  declaration.  That  the  declaration,  treating 
the  lime  kiln  as  a  chattel,  might  possibly  be  true ;  because  lime 
may  be  burnt  in  a  portable  oven,  and  the  kiln  need  not  there- 
fore necesEorily  be  affixed  to  the  freehold ;  but  as  the  plea  in  bar 
stated  it  to  be  affixed  to  the  freehold,  it  was  inconsistent  with  the 
declaration. 

Where  some  poor-rates  had  not  been  duly  published  on  the 
Sunday  foUowing  the  allowance,  according  to  stat.  17  Geo.  II.  c. 
S,  s.  1,  and  a  warrant  of  distress  issued  for  a  single  sum  made  up 
of  these  rates  and  of  others  which  were  regular ;  it  was  holden  (c), 
that  the  warrant  did  not  justify  the  distress;  and  the  replevin 
which  had  been  brought  for  taking  cattle  under  the  vnirrant  was 


i: 


a)  1  iBBt.  145,  b.  (c)  Sibbald  ▼.  Roderick,  11  A.  &  £. 

b)  JSihkt  T.  amUh^  4  T.  R.  504.  38. 


d'aucun  9ont  prises^  il  avera  per  common  ley  un  breve  hors  de  Chancery 
commandant y  ^c.  Doct.  Plac.  Replevin,  313.  Replevin  lies  of  all  gooih 
and  chattels  unlawfully  taken.  Comyn's  Dig.  Replevin  (A).  A  replevin 
is  a  judicial  writ  to  the  sheriff,  complaining  of  an  unjust  taking  and  de- 
tention of  goods  and  chattels.  Gilb.  Repl.  58.  Note,  bv  the  learned 
reporters  of  the  Irish  Chancery  Cases,  temp.  Lord  Redesdale.  See  also 
Bull.  N.  P.  B.  9,  c.  4. — **  Replevin  may  be  brought  in  any  case  where 
a  man  has  had  his  goods  taken  from  him  by  another.''  See  also  1  Inst. 
145,  b. 
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sustained^  although  it  was  objected,  that  the  phiintiff  should  have 
appealed. 


II.  Of  the  Proceedings  in  Replevin  at  Common  Law,  and  the 

Alterations  made  therein  by  Statute. 

At  the  oommon  law  (cQ,  the  proceedings  in  replevin  commenced 
with  suing  out  of  the  Coiurt  of  Chancery  a  writ  of  replevin,  directed 
to  the  sheriff  of  the  county  where  the  distress  was  taken.  Gene- 
rally,  writs  directed  to  the  sheriff  gave  him  a  ministerial  power 
only ;  but  the  writ  of  replevin  was  in  the  nature  of  a  justicies,  not 
returnable,  and  gave  the  sheriff  a  judicial  authority  to  determine,  in 
the  county  court,  the  matter  in  question  between  the  parties.  Thus 
distinguished  from  other  writs,  it  was  called  festinum  remedium^  a 
speedy  remedy;  but,  notwithstanding  the  advantage  accruing  to 
tne  subject,  from  the  circumstance  of  its  being  a  justicial  wnt,  it 
was  frequently  attended  with  so  much  delay  as  to  require  the  inter- 
position of  the  legislature.  This  delay  arose  from  several  causes : 
1.  From  the  necessity  of  an  application  to  Chancery,  when  the 
distress  was  taken  in  a  distant  part  of  the  kingdom.  To  obviate 
this  inconvenience,  it  is  provided  by  stat.  52  Hen.  III.  (commonly 
called  the  statute  of  Marlebridge,)  c.  21,  that  if  the  beasts  (3)  of 
any  person  are  taken  and  unjustly  detained,  the  sheriff,  after  com- 
plaint made  to  him,  may  deliver  them  without  the  hindrance  or 
refusal  of  the  person  who  shall  have  taken  the  beasts.  This  statute 
extends  to  goods  distrained  for  a  poor-rate,  and  the  sheriff  must 
replevy  such  goods  {e)  upon  being  required ;  and  an  action  may  be 
maintained  aeainst  him  for  refusing  to  do  so.  To  make  this  remedy 
more  effectuiu,  and  to  render  the  delivery  of  distresses  more  expe- 
ditious, it  is  enacted  by  stat.  1  &  2  Fh.  &  Ma.  c.  12,  s.  3,  that 
**  Every  sheriff  of  shires,  not  bein^  cities,  or  towns  made  shires, 
shall,  at  his  first  county  day,  or  within  two  months  next  after  he 
has  received  his  patent  of  office,  appoint  and  proclaim,  in  the  shire- 
town,  four  deputies  at  the  least,  dwelling  not  above  twelve  miles  one 
from  the  other^  who  shall  have  authority,  in  the  sheriff's  name,  to 
make  replevins  and  delivery  of  distresses,  in  such  manner  and  form 
as  the  soerif&  may  and  ought  to  do.     By  force  of  the  statute  of 

(d)  2  Inst.  140. 

\e)  Sabourin  t.  MarthaU,  3  B.  &  Ad.  440. 


(3)  The  word  in  the  statute  is  "  averia,"  **  beasts; "  but  it  is  usual  for 
the  sheriff  to  hold  plea  of  replevin  by  plaint  of  other  goods  and  chattels  as 
well  as  cattle. 
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Marlebridge  (/),  (62  Hen.  III.  c.  21,)  the  sheriff  may  hold  plea  in 
replevin  by  plaint  of  any  value,  and  this  plaint  may  be  taken  out  of 
the  county  court  (^),  and  replevin  made  mmiediately  (A)  (4).  But 
it  is  incumbent  on  the  sheriff  to  enter  the  plaint  at  tiie  next  county 
court,  in  order  that  it  may  appear  on  the  rules  of  the  court.  This 
statute  does  not  extend  to  hundred  courts.  The  hundred  court, 
which  derives  its  authority  from  the  county  court  (t),  cannot  pre- 
scribe to  grant  replevins  l^  plaint  by  its  steward  out  of  court ;  for, 
at  common  law,  the  sheriff  could  only  replevy  by  writ  in  his  county 
court.  But  this  decision  is  to  be  confined  to  replevins  in  hundred 
courts,  which  courts  are  all  ejusdem  generis^  and  owe  their  iurisdio- 
tion  to  the  conunon  law,  and  does  not  furnish  a  rule  for  replevins  in 
other  courts  which  owe  their  origin  and  jurisdiction  to  charters 
from  the  crown,  and  in  which,  pleas  of  replevin  upon  plaint,  and 
without  writ,  may  be  maintained  (A).  The  proceedmg  by  replevin 
^  plaint  under  the  statute  has  superseded  the  replevin  by  writ. 
The  observations,  therefore,  made  in  this  chapter,  with  respect  to 
the  method  of  prosecuting  replevin,  must  be  understood  with 
reference  to  the  replevin  by  plaint,  except  where  the  proceeding 
by  torit  is  expressly  mentioned. 

2.  Another  cause  of  delay  at  common  law  proceeded  from  the 
sheriflEs  not  being  able  to  enter  a  liberty  without  a  non  omittas, 
where  the  distress  was  taken  and  impounded  within  anv  liberty 
which  had  return  of  writs,  and  the  bailiff  of  such  liberty  did  not  pay 
any  regard  to  the  warrant  of  the  sheriff.  The  statute  of  Marie- 
bndge  has  removed  the  necessity  of  suing  out  the  non  omittaSy  but 
still  the  sheriff  must  make  a  warrant  to  the  bailiff  of  the  liberty 
before  he  can  enter. 

3.  The  same  cause  of  delay  as  that  last  mentioned  was  experi- 
enced in  cases  where  the  distress,  though  not  taken  within  a  liberty, 
yet.  was  impounded  within  it.  By  force  of  the  statute  of  Marie- 
bridge,  the  sheriff  may  in  this  case  enter  the  liberty  immediately, 
even  without  previously  issuing  a  warrant. 

(/)  2  Init.  159.  Raym.  218  ;  Carth.382  ;  Salk.  580 ;  Skin- 

(i)  Id.  ncr,  674,  8.  C. 

(A)  1  Inst.  145,  b. ;  2  Inst.  139.  (k)  Wii9tm  t.  Hobday,  4  M.  &  S.  120. 
(fl*)  Hallet  ▼.  Byr/,  5  Mod.  248 ;  Lord 


(4)  This  position,  which  is  to  be  found  in  2  Inst.  139,  is  not  warranted 
by  21  Edw.  IV.  66,  there  referred  to.  But  it  is  said  in  Broke,  Repl.  pi. 
46,  to  be  the  best  opinion.  The  reason  assigned  for  it  by  Sir  Edw.  Cokcy 
is,  **  that  it  would  militate  against  the  scope  of  ^the  statute,  that  the  owner 
of  the  beasts  should  be  deprived  of  the  use  of  them,  until  the  day  on  which 
the  county  court  is  holden."  The  same  doctrine  is  laid  down  in  1  Inst. 
145,  b. 
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III.  Of  the  Dviy  of  the  Sheriff  in  the  JExecution  of  the  Replentn^ 
p.  1176;  Of  the  Pledges,  p.  1176;  Bond  from  the  Party 
replevying^  p,  1176;  Sureties  under  the  Stat.  11  Geo,  II. 
c.  19,  *.  23,  p.  1177. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the  sheriff  at 
the  common  law,  in  all  actions,  to  take  from  the  pliuntiff  pledges  for 
the  prosecution  of  his  suit.  This  duty  was  the  same  in  replevin ; 
but  as  these  pledges  were  only  answerable  for  the  amerciament  to 
the  king,  pro  f also  clamor e,  if  the  plaintiff  did  not  prevail  in  the 
suit,  they  were  found  insufficient  for  the  security  of  the  defendant 
in  replevin,  iiu«much  as  if  the  i«irty  dktaained  upon,  dther  sold  or 
eloigned  the  distress  after  the  replevy,  the  defendant  was  wholly 
prevented  from  reaping  any  advantage  from  an  award  of  a  return. 
To  remedy  this  mischief,  the  stat.  Westm.  2  (13  Edw.  I.),  c.  2,  re- 
quires the  sheriff,  before  he  makes  deliverance  of  the  distress,  to 
take  from  the  plaintiff  not  only  pledges  for  the  prosecution  of  the 
suit,  but  also  for  the  return  of  the  beasts,  if  a  return  be  awarded. 
And  if  the  sheriff  take  pledges  in  any  other  manner,  he  is  to  answer 
for  the  price  of  the  cattle  to  the  distrainors ;  and  if  the  biuliff  has 
not  wherewith  to  make  restitution,  it  is  to  be  made  by  his  superior. 
The  course  pursued  by  sherifib,  or  other  officers  making  replevins,  in 
carrying  into  effect  the  provisions  of  this  statute,  does  not  appear  to 
have  been  uniform.  Two  different  methods  have  been  adopted  by 
them  for  the  protection  of  the  defendant.  The  first  method  has 
been  to  take  a  bond  from  the  pledges  conditioned  for  the  appearance 
of  the  party  replevying  at  the  next  county  court  (I),  for  his  prose- 
cuting nis  suit  vnth  e&ct,  and  making  return  of  the  distress,  if  the 
return  should  be  adjudged.  In  taking  this  security  (m),  the  sheriff 
has  been  considered  as  pursuing  the  directions  of  the  statute ;  for 
the  word  pledges  has  been  holden  to  be  synonymous  with  sureties. 
The  other  method  has  been  to  take  a  bond  from  the  party  replevy- 
ing (5) ;  the  condition  of  which  is  similar  to  the  former,  viz.  that  the 
obligor  will  appear  at  the  next  county  court,  and  then  and  there 
prosecute  his  suit  vdth  effect,  and  also  that  he  will  make  return  of 


f; 


0  Dalton'i  Shff.  439. 

|m)  Lord  Raym.  278 ;  Lutw.  687 ;  Dalton'i  Shff.  438. 


(5)  I  have  not  been  able  to  discover  the  origin  or  first  intiodaction  of 
these  securities,  and,  consequently,  I  cannot  ascertain  which  is  the  most 
ancient.  The  usage  has  been  not  to  take  both  securities  at  the  same 
time,  but  the  sheriff  has  exercised  his  discretion  in  takine  either  one  or 
the  other,  as  seemed  most  convenient.  The  bond  from  the  party  reple- 
vying has,  I  believe,  been  most  generally  adopted. 
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the  beaste,  if  retnni  thereof  be  adjudged  by  law  (6).  Although  the 
49tatute  of  Westnu  2d,  c  2,  is  entirdy  silent  as  to  a  bond  from  the 
party  replevying,  yet  it  has  been  deci&d  that  bonds  of  this  kind  are 
lawful  (n)y  and  if  the  condition  be  not  performed,  an  action  may  be 
brought  on  them.  It  does  not  appear  that  the  sum  in  which  these 
securities,  viz.  the  bond  from  the  pledges,  or  the  bond  from  the  party 
replevying,  i^ould  be  taken,  has  ever  be^  ascertained.  To  provide, 
therefore,  a  more  effectual  security  for  defendants,  by  fi:unj^  the 
req>onsibility  of  the  sureties,  and  to  preyent  yexatious  replevins  in 
cases  of  distress  for  rent  arrear^  it  is  enacted  b^  stat.  11  Oeo.  IL  c 
19,  s.  23,  *^  that  sherifb,  and  other  officers  having  authority  to  grant 
replevins,  ^hall  (7),  in  every  r^levin  of  distress  for  rent^  before  any 
deliverance  of  the  distress,  take  in  their  own  names  tromthe  [dbintiff 
and  two  responsible  persons,  as  sureties,  a  bond  in  double  the  value 
of  the  goods,  conditioned  for  prosecuting  the  suit  with  effect,  and 
without  delay,  and  for  duly  returning  the  distress  in  case  a  return 
shall  be  awarded."  The  statute  then  proceeds  to  authorize  the 
sh^ff  or  other  officer  to  assign  such  bond  to  the  ayowant,  or  person 
making  cognizance,  who  may  maintain  an  action  npon  it  m  the 
superior  courts  (o),  in  the  event  of  its  being  forfeited.  A  replevin 
bond  may  be  taken  and  assigned  by  any  officer  who  has  power  to 
ffrant  replevins;  and  it  has  been  holden(p),  that  one  of  the 
ttierifb  of  London  has  such  power,  without  his  companion,  and 
may  therefore  take  and  assign  replevin  bonds.  Replevin  bond 
may  be  assigned  to  avowant  only  (q)^  without  cognizors,  by  this 
statute.  The  avowants  are  the  parties  interested,  and  person 
making  oognizaiice  merely  a  man  of  straw.  Both  avowant  and 
person  making  cognizance  may  make  an  assignment  of  the  bond, 

(n)  Slaeteti  ▼.  €rU$op,  1  Lord  Rajm.  (7)  Archer  mad  otkert,  AnigneM,  ^e. 

278.  Y.  Dudley  and  othere,  B.  R.  £.  22  Geo. 

(0)  Dim  ▼.  Freeman,  5  T.  R.  195.  III.,  B.  P.  B.  186,   Dampier  MSS.,  L. 

{p)  Thompeen  ▼.  Farden,  1  M.  &  6r.  I.  L. 
535. 


(6)  *^  In  all  replevin  bonds  there  are  several  independent  conditions ; 
one  to  prosecute,  another  to  return  the  goods  replevied,  and  a  third  to 
indemnity  the  shexlff ;  and  a  breach  may  be  assigned  upon  any  of  these 
distinct  conditions."  Per  Lee,  C.  J.,  delivering  the  opinion  of  the  court 
in  Morgan  v.  Griffith,  M.  14  Geo.  II.  B.  R.,  7  Mod.  380«  Leach's  ed., 
cited  by  Holroyd,  J.,  delivering  judgment  in  Perreau  v.  Bevan,  5  B.  & 
C.  302.  Or  the  breach  may  be  assigned  thus :  *'  that  defendant  did  not 
prosecute  his  suit  with  effect,  and  hath  not  made  return/'  Phiilipe  y. 
Price,  3  M.  &  8.  180. 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bond,  according  to 
the  directions  of  this  statute,  the  courts  will  not  grant  an  attachment 
against  him,  such  negligence  not  being  an  abuse  of  any  process  of  the 
courts.     TwelU  v.  Colville,  Willes,  375 ;  R.  v.  Lewis,  2  T.  R.  617. 
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and  sue  jointly  on  it  (r).   In  this  action,  if  the  declaration  state  that 
the  plaintiff,  as  bailiff  of  one  J.'S.,  distrained,  &c.,  it  is  sufficient, 
without  stating  that  the  plaintiff,  at  the  time  of  the  assignment  of 
the  bond,  was  either  avowant  or  person  making  cognizance  in  the 
suit  in  replevin  («).    Although  the  bond  be  executed  by  one  of  the 
sureties  only,  it  is  still  available  by  the  sheriff  against  such  surety  (^). 
In  Cfiapman  v.  Butcher^  Garth.  248,  the  plamtiff  in  replevin  had 
given  a  bond  to  the  bailif&  of  the  borough  of  New  .Windsor,  condi- 
tioned to  prosecute  his  suit  with  effect  in  the  court  of  record  of  that 
borough,  and  to  make  return,  if  return  should  be  adjudged  by  law. 
A  replevin  was  brought  in  the  borough  court,  and  judgment  given 
for  tne  defendant,  ^ich  was  afterwards  reversed  in  tiie  Court  of 
King's  Bench,  on  error,  and  a  new  judgment  was  given  that  the  plaint 
shomd  abate,  and  that  the  defendimt  would  have  a  return.    An  ac- 
tion was  brought  on  the  bond,  and  it  was  holden  a  lawful  bond(u)y 
and  the  court  said^  that  it  was  the  common  course  to  take  such  bonds. 
With  respect  to  the  condition,  it  was  determined,  that  it  was  not 
confined  to  a  prosecution  in  the  court  of  Windsor,  but  extended  to 
the  prosecution  of  a  writ  of  error  in  the  King^s  Bench,  for  that  was 
part  of  the  suit  commenced  below :  and  by  the  words,  '^  if  a  return 
should  be  adjudged  by  law,^  the  condition  was  not  confined  to  the 
judgment  of  anv  particular  court  (8),  for  which  reasons  the  court 
gave  judgment  for  the  bailiffs,  the  obligees.    So  where  the  conditi<»i 
of  the  replevin  bond  was  to  appear  in  the  county  court  (x)  and  then 
and  there  to  prosecute  with  effect ;  it  was  holden,  that  the  word 
then  and  there  related  to  so  much  of  the  prosecution  as  should  be  in 
the  county  court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior 
court,  to  which  the  cause  had  been  removed.    Where  the  defendant 
had  permitted  two  years  to  elapse  without  taking  any  steps  in  the 


(r)  Phillip*  Y.  Price,  3  M.  &  S.  180.        ten  ▼.  Howard. 

(»)  Diaa  ▼.  Freeman,  6  T.  R.  195.  (u)  See  alM  L ,  _.. 

(/)  Aueten  ▼.  Hayward,  2  Marsh.  352 ;  {x)   Vaughan  ▼.   Norrie,  Ca.  Temp. 


Dioi  ▼.  Freeman,  5  T.  R.  195.  (u)  See  also  Fortesc.  210,  11. 

Aueten  ▼.  Hayward,  2  Marsh.  352 ;  \x)   Vaug* 

7  Taunt.  28 ;  8.  C,  by  the  name  of  Aue-      Hardw.  137. 


(8)  **  To  prosecute  with  effect,  the  plaintiff  must  not  only  proceed  to 
a  decision  of  the  suit,  but  must  have  success  in  it,  or  he  does  nothing ; 
and  it  is  not  a  completion  of  the  condition  to  have  levied  a  plaint  in  tibe 
county  court:  for  the  words  extend  to  all  the  proceedings,  from  the 
original  to  the  conclusion  of  the  action,  as  well  in  the  court  below  as  in 
the  superior  court,  by  re.  fa.  lo.y  which  is  the  case  in  Carth.  249."  Per 
Zee,  C.  J.,  delivering  the  opinion  of  the  court  in  Morgan  v.  Oriffith^ 
7  Mod.  380,  Leach's  ed.  See  a  copy  of  Mr.  Ford's  note  of  this  case,  in 
Serjt.  Hill's  MS.,  vol.  27,  p.  178.  "  The  failure  of  prosecuting  the  suit 
with  success  is,  we  think,  a  failure  of  prosecuting  the  same  with  effect." 
Per  Holroydy  J.,  delivering  judgment  of  court  in  Perreau  v.  Bevan^ 
5  B.  &  C.  300. 


REPLEVIN.  1179 

replevin  cause ;  it  was  holden  (y),  that  the  bond  was  forfeited,  and 
that  the  obligee  might  recover,  although  he  had  not  si^ed  any 
judgment  of  non  pros  in  the  county  courts.  A  plaintiff  m  reple- 
vin (z)j  who  does  not  use  due  diligence  in  prosecuting  the  suit,  is 
guiltv  of  a  breach  of  that  part  of  the  condition  of  the  bond  which 
requures  him  to  prosecute  without  delay,  even  though  it  may  not 
appear  that  the  suit  is  determined.  Plaintiff  in  replevin  having 
given  a  bond  to  prosecute  his  suit  with  effect  (a),  levied  a  plaint 
against  the  defendant,  who  obtained  an  injunction  to  st-ay  proceed- 
ings until  a  certain  day,  on  which  the  plaintiff  in  replevin  died ;  it 
was  adjudged,  that  the  plaintiff  had  prosecuted  his  suit  with  effect, 
there  not  having  been  either  a  nonsuit  or  a  verdict  against  him ; 
and  Holty  C.  J.,  compared  it  to  the  case  of  a  recognizance  on  a  writ 
of  error,  which  was  to  prosecute  with  effect ;  there,  if  the  plaintiff 
was  not  nonsuit,  nor  the  judgment  affirmed,  the  recognizance  was 
not  forfeited. 

It  is  sufficient  to  plead  that  the  party  did  appear  at  the  next 
county  court,  and  there  prosecuted  the  suit  according  to  the  form 
and  effect  of  the  condition,  and  that  the  suit  is  stiU  depending  and 
undetermined  (ft).  A  declaration  on  a  replevin  bond,  after  alleging 
that  the  plaint  was  removed  into  the  court  above,  that  the  de- 
fendant avowed,  and  that,  the  plaintiff  in  replevin  having  omitted 
to  plead  to  the  avowry,  a  judgment  for  a  return  was  awarded, 
averred,  that  the  plaintiff  in  replevin  did  not  prosecute  his  suit  with 
effect.  A  plea  that,  after  the  judgment  for  a  return,  a  writ  to 
inquire  of  the  arrear  of  the  rent  and  the  value  of  the  cattle,  goods, 
&c.  distrained,  was  prayed  by  the  avowant,  granted,  and  exe- 
cuted, and  that  thereupon  avowant  had  judgment  to  recover  the 
arrear  of  rent  found,  together  with  a  sum  K>r  his  costs  and  damages, 
was  holden  (c)  ill  on  demurrer.  In  an  action  brought  by  the 
assignee  of  a  replevin  bond  (cQ,  where  it  did  not  appear  on  the  face 
of  the  declaration,  that  the  plaintiff  was  avowant,  or  person  making 
cognizance,  the  court  referred  to  the  replevin  suit,  which  was  of 
record  in  the  same  court,  for  the  purpose  o(  ascertaining  the  fact, 
the  declaration  concluding  prout  patet  per  recordum.  The  breach 
assigned  in  the  declaration  ought  to  pursue  the  condition  of  the 
bond ;  but  it  is  not  necessary  that  it  should  extend  any  further  («). 
The  sureties  are  liable  only  to  the  amount  of  the  penalty  in  the 
bond,  and  costs  of  suit  on  the  bond  (/).  They  will  not  be  disr- 
charged  by  time  being  given  to  the  plamtiff  in  replevin  (9),  nor  by 

(y)  Aj^ord  ▼.  Perreit,  4  Bingh.  586.  107. 

(z)  Harriion  ▼.  WardUf  5  B.  &  Ad.  (rf)  Barker  ▼.  Hwton,  C.  B.  17  Geo. 

146 ;  2  Nev.  &  M.  703.  II.,  Willcs,  460. 

(a)  Duke  qf  Ormond  v.  Bierly,  Carth.  (e)  5  T.  R.  195. 

519,  and  12  Mod.  380.  if)  H^ord  ▼.  Alger,  1  Taunt.  218. 

{b}  Brmekenbury  v.  Pell,  12  East,  585.  (jg)  Moore  v.  Bowmaker,  2  Marsh.  81  ; 

(c)  Tumor  y.  Turner^  2  Brod.  &  Bingh.  6  Taunt,  379,  8,  C, 
VOL.  H.  2  K 
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the  execution  of  a  writ  of  inquiry  (A)  under  the  stat.  17  Car.  IL 
c.  19,  s.  23.  But  where  the  suit  was  referred,  and  it  was  aneed 
between  the  plaintiff  and  defendant,  without  the  privity  of  the 
sureties,  that  the  bond  should  stand  as  a  security  for  the  award,  it 
was  holden  (1)9  that  the  sureties  were  discharged.  The  avowant, 
by  having  elected  to  proceed  under  the  stat.  17  Car.  II.  c.  7,  is  not 
confined  to  his  execution  under  the  statute,  but  may  proceed  upon 
the  replevin  bond,  if  it  has  been  assigned,  or  against  the  sheriff  for 
his  'negligence  for  the  loss  of  it,  notwithstanding  what  is  stated  to 
have  been  said  by  JBathurst^  J.,  in  Cooper  v.  iSAerbrooke,  2  Wils. 
117,  that  '^by  stat.  17  Car.  II.  c.  7,  the  legislature  intended  that 
the  proceedings  upon  that  statute  by  writ  of  inquiry,  fieri  facias,  and 
elegit,  should  be  final  for  the  avowant  to  recover  his  damages,  and 
that  the  plaintiff  should  keep  his  cattle,  notwithstanding  the  course 
of  awarding  a  writ  de  retomo  habendo,  which  is  a  right  judgment : 
for  the  statute  has  not  altered  the  judgment  at  common  law,  but 
only  gives  a  further  remedy  to  the  avowant.''  The  Court  of  Com- 
mon r^leas,  in  Tumor  v.  Ttemer,  decided  contrary  to  that  doctrine 
of  Bathursty  J.  See  5  B.  &  C.  303,  4,  per  Holroydy  J.,  delivering 
judgment  of  court  in  Perreau  v.  Bevan.  When  the  defendant  has 
obtained  judgment  for  a  return,  if  the  sheriff  return  to  the  writ  de 
retomo  habendo^  that  the  cattle  are  eloigned,  the  defendant  may, 
if  the  sheriff  has  not  taken  any  pledges  (A),  or,  what  amounts  to 
the  same  thing,  has  taken  such  as  are  insufficient  (/),  immediately, 
without  any  previous  proceedings  (9),  commence  an  action  on  the 
case  (m)  (10)  against  the  sheriff;  in  which  action,  (since  the  11 

(A)  Tumor  v.  Turner,  2  Brod.  &  Bingh.  400 ;  7  Mod.  S87,  Leach's  ed. ;  BnU.  N. 

107.  P.  60,  8.  a 

(t)  Archer  ▼.  Hale,  4  Bingh.  464.  (m)  This  method  of  proceeding  agminst 

{k)  Moyeer  ▼.   Gray,  Cro.  Car.  446  ;  the  sheriff  was  settled,  after  much  debate, 

Anon,  J  Sir  W.  Jones,  278.  in  Bouee  v.  Paiterson, 

(0  Bouee  ▼.  Pattereon,  16  Yin.  399, 


(9)  Formerly,  where  the  sheriff  had  taken  insufficient  pledges,  it  was 
the  practice  to  proceed  in  the  first  instance  by  scire  facias  ^  against  the 
pledges.  A  detailed  account  of  this  method  is  given  in  the  Ist  vol.  of 
Serjt.  Wms.  ed.  of  Saunders,  p.  195,  a.  n.  (3),  and  Gilb.  Repl.  cap. 
2,  s.  VII.  4. 

(10)  In  this  action,  some  evidence  must  be  given  by  the  plaintiff  of  the 
insufficiency  of  the  pledges,  but  very  slight  evidence  is  sufficient  to  throw 
the  burthen  of  proot  on  the  sheriff.  Saunders  v.  Darling^  Bull.  N.  P. 
60.  The  sheriff  is  to  exercise  a  reasonable  discretion  in  deciding  upon  the 
sufficiency  of  the  sureties.  He  is  not  bound  to  go  out  of  the  office  to 
make  inquiries;  but  if  the  parties  are  unknown  to  him,  he  ought  to 
require  information  beyond  their  own  statement,  as  to  their  sufficiency.  It 
is  for  the  jury  to  decide  whether  he  has  exercised  a  reasonable  discretion. 
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Geo.  II.  c.  19, 8.  23,)  in  cases  of  a  distress  for  rent  arrear,  three 
different  resolutions  have  taken  plaee  with  respect  to  the  extent  of 
the  sheriff's  liability.  The  first  case  (n)  decided,  tliat  the  statute 
11  Geo.  II.  c.  19,  s.  23,  had  not  enlarged  the  responsibiUty  of  the 
sheriff,  and  that  the  value  of  the  goods  distrained  ought  to  be  the 
measure  of  the  damages  against  him,  as  it  was  under  the  stat. 
Westm.  2  (13  Edw.  I.  c.  2).  In  the  second  case  (o),  it  was  re- 
solved, that  as  the  proceeding  aeainst  the  sheriff  was  an  action  on 
the  ease  for  a  culpable  neglect  of  duty,  the  {daintiff  was  entitled  to 
recover  a  full  compensation  for  the  injury  sustained  by  him  in  con- 
sequence of  that  neglect,  although  such  compensation  exceeded 
double  the  value  of  the  goods  distrained  (11) ;  but  in  the  third 
determination  (p),  it  was  holden,  that  the  eheriff  should  not  be 
liable  any  further  than  the  sureties  would  have  been,  if  he  had 
done  his  duty,  and  taken  a  bond,  and  they  had  been  sufBcient ;  and 
that,  as  the  responsibility  of  the  sureties  was  limited  by  the  statute 
to  double  the  value  of  the  goods  distrained,  that  sum  ought  to  be 
the  measure  of  the  damages ;  and  this  decision  has  since  been  re- 
cognized in  Paul  V.  Gooaluck^  2  Bingh.  N.  C.  220,  where  it  was 
holden,  that  inasmuch  as  the  two  sureties  together  are  liable  only 
to  the  amount  of  the  penalty  of  the  bond,  in  case  against  the  sheriff 
for  taking  insufficient  sureties,  he  is  liable  to  the  extent  only  of  the 
penalty  of  the  bond  given  by  the  sureties.  The  sheriff  is  not  bound 
to  warrant  the  sufficiency  of  the  pledges ;  if  they  are  apparently 
riesponsible  (j),  it  is  enough.  The  expenses  of  a  fruitless  action 
against  the  pledges  cannot  be  recovered  as  special  damages  (r) 

(i»)  Yea  V.  Lethbridge,  4  T.  R.  433.  1  Marsh.  27, 8.  C.     Bat  see  J^ery  y. 

(o)  Omcanen  ▼.  Lethbridge,  2  H.  Bl.  Bastard,  A  A.  &  E.  823;  ante,  p.  1180,  1, 

36.  n.(lO). 

(p)  Ewnu  ▼.  Brander,  2  H.  Bl.  547.  (r)  Baker  ▼.  Garrat,  3  Bingh.  56. 
(q)  Hindu  ▼.  Bladee,  5  Taant.  225 ; 


Jeffery  v.  Bastardy  4  Ad.  Sc  £11.  823.  If  the  sheriff  has  assigned  the 
bond  to  the  plaintiff,  it  is  unnecessary  to  prove  the  execution  of  the 
sureties.     Barnes  v.  Lucas,  Ry.  &  Moo.  264. 

(II)  The  damages  given  by  the  jury  in  this  case  were  £100. 

The  rent  in  arrear  was    -  -  -  10  10  0 

The  costs  of  the  replevin  suit      -  -  84     0  0 

Expenses  of  <2ere<omo  Aa&enc/o  -  5    0  0 

£99  10  0 
The  value  of  the  goods  was  £22  14^. ;  and  the  penalty  of  the  bond  was 
£50.  The  court  permitted  the  verdict  to  be  entered  for  the  whole  sum 
(£100)  found  by  tne  jury.  In  Pattisan  v.  Prowse,  the  damages  given 
by  the  jury,  for  which  judgment  was  entered,  were  made  up  of  the  costs 
of  the  replevin  suit,  and  the  rent  in  arrear,  but  there  the  value  of  the  goods 
was  more  than  the  sum  for  which  the  judgment  was  entered. 

2k2 
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beyond  the  penalty  of  the  bond,  unless  notice  be  given  to  the 
sheriff  of  the  intention  to  sue  them.  In  Richards  v.  Acton,  2  Bl. 
Rep.  1220,  the  Court  of  Common  Pleas,  on  a  summary  application, 
made  a  rule  on  the  sheriff,  under-sheriff,  and  the  replevin  clerk,  who 
had  refused  to  discover  the  names  of  the  pledges  taken  on  granting 
the  replevin,  to  pay  to  the  defendant  in  replevin  the  damages  (12) 
and  costs  recovered  by  him.  On  an  application  to  the  Court  of 
C.  B.  («),  for  a  rule  to  show  cause  why  the  officer  of  the  court  below 
should  not  pay  the  costs  recovered  by  the  defendant  in  replevin,  on 
account  of  the  insufficiency  of  the  pledges  taken  by  him  de  retomo 
habendoy  the  court  refused  to  grant  the  rule ;  observing,  that  the 
defendant's  remedy  was  by  action,  there  not  having  been  any  cause 
in  the  court  at  the  time  when  the  replevin  bond  was  taken. 


IV.  Of  claiming  Property,  and  of  the  Writ  de  Proprietate 

probanda. 

If  the  defendant  claims  property  (t)^  the  sherifTs  power  to  re- 
deliver the  beasts  is  suspended,  and  the  plaintiff  must  sue  out  a 
writ  de  proprietate  probanda,  or  of  proving  property,  because 
questions  of  property  cannot  be  determined  in  the  county  court 
without  the  kmg  s  writ.  On  the  purchasing  the  writ  de  proprietate 
probandd^  an  inquest  of  office  is  holden ;  and  if  on  such  inquest  the 
property  be  found  for  the  plaintiff,  the  sheriff  is  to  make  deliver- 
ance ;  but  if  it  be. found  for  the  defendant,  the  replevin  by  plaint  is 
determined,  and  the  sheriff  cannot  proceed  any  further ;  yet  the 
plaintiff  may  bring  a  new  replevin  by  writ ;  for  what  is  done  on 
the  plaint  will  not  operate  as  a  bar,  because  it  is  not  connected 
with  the  proceeding  by  writ.  Property  must  be  claimed  by  the 
defendant  in  person  («) ;  it  cannot  be  claimed  by  his  bailiff  or 
servant.  A  bailiff  cannot  claim  property  below,  because  being  only 
servant  to  another,  in  whose  right  he  has  taken  the  goods,  he 
cannot  say  that  they  are  his  own;  but  the  bailiff  above  may 
plead  property  in  a  stranger,  for  this  is  a  sufficient  reason  to 

(«)  Teueymm  ▼.   Oildart,  1  Bos.  &        '  0)  I  Inst.  145,  b. 
Pol.  N.  R.  292.  («)  lb. 


(12)  Nothing  was  said  in  this  case  respecting  the  quantum  of  damages; 
but  it  is  conceived,  that  since  the  case  of  Evans  v.  Brander,  if  i^  similar 
application  should  be  made,  the  court  will  not  compel  the  sheriff,  or  other 
officer  granting  replevin,  to  pay  more  than  double  the  value  of  the  goods 
distrained. 


goods  from  him. 
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damages,  since  he  has  not  taken  the  plaintiff's 


V.  Of  the  Process  for  removing  the  Cause  out  of  the  Inferior 
Courts^  p.  1183 ;  and  herein  of  the  Writs  of  Pone^  Recordari 
facias  loquelam,  and  accedas  ad  Curiam^  p.  1183,  4. 

Four  different  forms  of  writs  are  prescribed  by  law  for  the 
removal  of  the  proceedings  in  replevin  out  of  an  mferior  into  a 
superior  court:  1.  The  wnt  of  pone  at  common  law.  2.  The  writ 
of  pone  under  the  statute  of  Westminster  the  2nd  (1 3  Edw.  I.), 
c.  2.  3.  The  writ  of  recordari  facias  loquelam.  4.  The  writ  of 
accedas  ad  curiam. 


1.  Of  the  Writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  instituted  by  writ 
out  of  chancery,  and  the  plaintiff  was  desirous  of  removing  them, 
this  was  the  proper  form  of  writ  for  that  purpose ;  but  the  proceed- 
ing in  replevm  In/  writ  having  fallen  into  disuse,  the  writ  of  pone  has 
consequently  shared  the  same  fate :  it  will  not  be  necessary,  there^ 
fore,  to  trouble  the  reader  with  an  explanation  of  it.  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Court  of  King's 
Bench  and  Common  Pleas,  will  be  found  in  F.  N.  B.  69,  M. 


2.  Of  the  Writ  of  Pone  under  the  Stat.  Westm.  2. 

At  the  conunon  law,  where  the  lord  avowed  taking  the  distress 
for  services  or  customs,  if  the  plaintiff  disavowed  the  tenure,  and 
disclaimed  holding  of  the  avowant,  the  inferior  court  had  not  any 
further  cognizance  of  the  suit,  and  the  proceeding  there  was 
stayed;  because  the  disclaimer  brought  the  freehold  in  question, 
which  the  county  court,  not  being  a  court  of  record,  had  not  any 
authority  to  try.  This  inconvenience  was  remedied  by  the  stat. 
Westm.  2,  (13  Ed.  I.  c.  2,)  which  gave  the  avowant  in  this  case 
the  writ  of  pone  to  remove  the  proceedings  into  the  king's  courts. 
It  appears  from  the  preamble,  that  the  avowant  is  entitled  to  this 
writ  of  pone,  as  well  where  the  proceedings  are  instituted  in  the 
inferior  court  hyplaint^  as  where  thev  are  conmienced  by  tvrit  out 
of  Chancery.  There  is  one  passage  m  this  statute  which  is  worthy 
of  remark,  because  it  may  be  inferred  from  it,  that  before  this 
statute  the  defendant  in  replevin  could  not  remove  the  proceedings 
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out  of  the  inferior  court (13).  The  words  are  these:  Nee  per 
istud  statutum  derogatur  legi  cammuni  usitatie,  quod  non  permiHt 
aliquod  placitum  poni  coram  justiciatiis  ad  petitionem  defendentis; 
quia  licet  prima  facie  videatur  tenens  actar^  et  dominus  defendens^ 
habito  tamen  respectu  ad  hoc  quod  dominus  distrinxit^  et  sequitur 
pro  servitiis  et  consuetudinibus  sibi  aretro  existentibus^  reaUter 
apparebit  potius  actor,  sive  querensy  quam  defendens. 

3.  Of  the  Writ  of  Recordari  facias  hquelam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceedings 
in  replevin  (a;),  when  they  have  been  instituted  in  the  county  coiurt 
by  plaint,  and  not  by  writ ;  and  as  the  method  of  suing  by  plaint 
has  superseded  the  ancient  method  of  proceeding  by  writ,  the 
recordari  facias  loquelam  is  the  writ  now  m  general  use.  By  this 
writ  the  sheriff  is  commanded  to  record  the  plaint,  and  wh^  re- 
corded, to  return  it  into  the  King's  Bench  or  Common  Pleas,  at  a 
fixed  day,  on  which  the  parties  are  to  attend  in  court.  This  being 
done,  the  superior  courts  have  authoritv  to  proceed.  When  the 
record  is  removed  (y),  and  the  party  declares  in  bancOy  the  plaint 
is  determined.  Hence  advantage  cannot  be  taken  of  a  variance 
between  the  plaint  and  the  declaration  in  the  superior  court. 
By  virtue  of  the  writ  of  re.  fa,  lo*  the  plaint  may  be  removed  either 
by  the  plaintiff  or  defendant ;  but  the  defendant  must  allege  in  the 
vmt  some  cause  of  removal :  this  allegation  (z)^  however,  is  not  a 
material  point  in  the  vmt ;  it  is  a  mere  form,  not  traversable  (a)  by 
the  sheriff  and  the  defendant  may  avow  or  justify  the  taking  and 
detention  on  other  grounds.  The  delivery  of  Uie  re.  fa.  lo.  to  the 
clerk  of  a  county  court,  after  interlocutory  and  before  final  judg- 
ment, is  a  bar  to  any  fiirther  proceeding  in  that  court.  The  officer 
of  the  inferior  court  cannot  refuse  paying  obedience  to  the  writ  (&), 
under  pretence  of  his  fee  not  having  been  paid ;  because  he  may 
bring  an  action  for  such  fees. 

4.  Of  the  Writ  ofAccedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  removal  of 
replevins,  sued  by  plaint  in  the  Lord's  Court.    It  derives  its  name 

{x)  F.  N.  B.  70,  B.  Edw.  III.,  Avowry,  130. 

(y)    Hargreave  ▼.  Arden,  Cro.  Eliz.  (a)  Parket  y.  Renion,  3  B.  &  Ad.  105. 

543.  (b)  Bevan  y.  Prothetk,  2  Burr.  1151. 
(jr)   10  Edw.  XL,  Ayowtj,  213;   20 


(13)  I  am  aware  that  Sir  Edw.  Coke  has  given  a  different  explanation 
of  this  passage  in  the  2Qd  Inst.  p.  339,  but  his  explanation  seems  to  be  at 
variance  with  the  context. 


REPLEVIN.  1185 

from  the  language  of  the  writ,  "  accedes  ad  curiam  W.  de  C.  et  in 
illd  plend  curid  recordari  facias  loquelam^  qtuB  est  in  eadem  curid 
sine  brevi  nostro^  ^c.  See  the  form  of  this  writ  in  Oilb.  Repl.  145, 
ed.  1757.  N.  If  the  writ  of  removal  was  made  returnable  on  the 
first  return  of  the  term  (c),  it  was  incumbent  on  the  plaintiff  to 
declare  in  the  superior  court  within  four  days  before  the  end  of 
that  term;  otherwise  the  defendant,  (although  he  had  not  ap- 
peared,) was  entitled  to  an  imparhince ;  but  see  R.  G.  T.  1  Will. 
IV.  No.  7. 


VI.  By  whom  a  Replevin  may  he  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an  abso- 
lute or  special  property  (^)  in  the  goods  in  question  vested  in  him 
at  the  time  of  the  taking  (14)  :  A  mere  possessory  risht  is  not 
sufficient  (e).  If  the  goods  of  a  feme  sole  are  taken,  and  she  mar- 
ries, the  nusband  alone  may (15)  sue  the  replevin;  because  the 
propertv  is  transferred  by  the  marriage,  and  vested  absolutely  in 
the  husband,  so  that  he  may  release  it ;  and,  consequently,  he  may 
have  an  action  in  lis  own  name  to  bring  back  the  property  (/). 
If  the  goods  are  taken  after  marriage,  husband  and  wife  ought  not 
to  join  in  the  replevin ;  but  if  they  do  join  in  the  action,  and  after 
verdict  a  motion  is  made  on  this  around  in  arrest  of  judgment,  it 
will  be  presumed  that  the  husband  and  wife  were  jointly  possessed 
of  the  goods  before  marriage,  and  that  the  goods  were  taken  before 
marriage,  in  which  case  the  husband  and  wife  might  join(^). 
Executors  may  maintain  replevin  for  the  goods  of  the  testator 
taken  in  his  lifetime  (A).  Parties  who  have  a  joint  interest  in  the 
distress  may  join  in  the  replevin  (t),  but  where  the  interest  in  the 
goods  taken  is  several  (A),  there  ought  to  be  several  replevins. 

(c)  Thompmm  ▼.  Jordan^  2  Bos.  &  Pol.  (jf)  Bern  et  Ux,  ▼.  Maiiaire,  Ca.  Temp. 
137.                                                               Hardw.  119. 

(d)  Bro.  Repl.  pi.  8,  20.  (A)  Bro.  Repl.  pi.  59. 

{e)  Per  Cur.,  in  Templeman  ▼.  Caie,  10  (i)  3  Hen.  IV.  16,  a. ;   1  Inst.  145,  b. 

Mod.  25.  {k)  Bro.  Abr.  Repl.  pi.  12. 

(/)  F.  N.  B.  69,  K. 


(14)  There  are  two  kiuds  of  property, — a  general  property  which  every 
absolute  owner  has,  and  a  special  property,  as  goods  pledged  or  taken  to 
manure  his  lands,  or  the  like,— and  of  both  these  a  replevin  lies.  1  Inst. 
145,  b. 

(15)  Or  the  husband  and  wife  may  join.  Agreed  by  Lord  Hardwicke, 
C.  J.,  in  Bern  v.  Matiaire^  Ca.  Temp.  Hardw.  1 19.    See  ante,  p.  295. 


1186  REPLEVIN. 


VII.  Of  the  DeclaratioH. 

Venue. — The  venue  must  be  laid  in  the  county  in  which  the  distress 
was  taken.  By  R.  O.  H.  T.  4  WOl.  IV.  the  name  of  a  county  shall 
in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be 
taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  bodv  of  the  declaration,  or  in  any  subsequent  pleading. 
Provided,  that,  m  cases  where  local  description  is  now  required, 
such  local  description  shall  be  given.  See  further,  on  this  point, 
Stat.  3  &  4  Will.  IV.  c.  42,  s.  22,  ante,  p.  494. 

Locus  in  quo, — The  place  in  which  the  distress  was  taken,  tech- 
nically termed  the  locus  in  quo,  as  well  as  the  vill  or  parish,  must 
be  named  in  the  declaration;  because  the  ri^ht  of  caption  may  turn 
on  the  place,  and  the  freehold  may  come  m  question  (/).  If  the 
locus  in  quo  be  not  named,  the  defendant  may  take  advantage  of  the 
omission  by  special  demurrer  (m) ;  but  if  he  plead  over,  the  defect  is 
cured  (n).  This  obligation  on  the  defendant  to  name  the  lociu  in 
quo,  has,  from  the  supposed  difficulty  of  ascertaining  it  in  all  cases, 
been  frequently  considered  as  a  great  hardship.  It  must  be 
admitted,  that  if  the  law  required  the  plaintiff  to  name  the  place 
where  the  distress  was  first  taken,  such  a  rule  might  deserve 
censure;  but  the  law  does  not  require  such  strictness;  it  being 
sufficient  for  the  plaintiff  to  name  that  place  in  which  he  finds  the 
defendant  in  possession  of  the  distress  (o)  ;  for  the  law  considers  the 
distress  as  wrongfully  taken  in  every  place  in  which  the  defendant 
may  have  it  in  his  custody  (16).  Hence  where  the  plaintiff  declared 
of  a  taking  in  A.  (0)9  ^^^  the  defendant  pleaded  non  cepit  modo  et 
formd,  the  plaintiff  having  proved  that  he  found  the  cattle  in  the 
possession  of  the  defendant  in  A.,  it  was  adjudged  sufficient,  although 
the  defendant  proved,  that  he  first  took  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (17).     If  the  replevin  be 

(f)  2  Hen.  YI.  14,  a.  Brownl.  176. 

(m)  Ward  ▼.  Lavile,  Cro.  Elis.  896;  («)  Bulfytkorpe^,  7\inier,Wi11ei,476; 

Moor,  678,  S.    C,  under  the  name  of  and  per  Bridgman,  C.  J.,  1  Sidf.  10. 

Ward  y.  lAttin,      See  also  Read  and  (0)  Per  Chambre,  J.,  2  Bos.  &  Pol. 

Hawke'9  case,  the  arguments  in  which  481. 

are  reported  in  Godb.  186,  and  the  judg-  (p)  Walton  ▼.  Kerwp,  2  Wils.  354. 
ment  of   the  court  in  Hob.  16,  and  1 


(16)  If  the  distress  be  taken  in  one  county,  and  carried  into  another, 
the  plaintiff  may  have  replevin  in  either  county,  because  it  is  a  caption  in 
every  county  into  which  the  distress  is  taken  by  the  defendant.  F.  N. 
B.  69;  1  Doct.  Pla.  315.     See  also  Bro.  Repl.  pi.  63. 

(17)  If  the  defendant  never  had  the  goods  in  the  place  named  in  the 
declaration,  non  cepit  modo  et  formd  seems  a  proper  plea,  where  the  de- 
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brought  in  an  inferior  court,  the  locus  in  quo  most  be  alleged  to  be 
within  the  iurisdiction  of  the  court  (q).  Where  the  close  has  not 
any  name,  it  should  be  described  by  abuttals,  or  as  in  the  occupation 
of  (r)  L  S.  With  respect  to  the  description  of  the  goods  taken  («), 
it  is  stated  in  some  of  the  books  as  a  rule,  that  the  goods  must  be 
described  in  the  declaration  with  such  certainty,  that  the  sheriff 
may  make  a  re-deliverance  of  them.  The  following  cases  contain 
all  the  learning  on  this  subject :  Replevin  for  taking  bona  et  catalla 
sua  (t),  viz.  quandam  parceW  lintei  et  quandam  parcelV  papyri 
ipsius  querentts  ;  the  defendant  avowed  the  taking  as  a  distress  for 
rent  arrear.  Verdict  for  the  plaintiff,  with  entire  damages.  It  was 
objected,  in  arrest  of  judgment,  that  ^^  quandam  parceW  papyri  et 
lintei  ^  was  too  genend  and  uncertain  a  description ;  and  although 
it  might  be  weU  enough  in  trover  and  trespass,  yet  it  was  ill  in 
replevin ;  because  it  was  not  a  sufficient  direction  to  the  jury  in 
assessing  the  damages,  nor  to  the  sheriff  in  re-delivering  the  goods : 
but  Parker ^  C.  J.,  observed,  that  although  the  declanition  would 
have  been  ill  on  demurrer,  yet  the  pleadings  had  supplied  the  defect; 
because  the  defendant  having  avowed  the  taking,  he  had  thereby 
admitted  that  he  knew  what  the  goods  were,  and,  consequently, 
both  parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.  He  added,  that  it  would  not  be  of  any  advantage 
to  the  defendant  to  have  the  goods  particularized;  because,  if  the 
plaintiff  should  demand  500  reams  of  paper,  and  prove  that  the 
defendant  had  wrongfuUy  taken  one  only,  yet  he  would  be  entitled 
to  recover,  agreeably  to  the  rule,  that  in  actions  of  tort,  it  is  suffi- 
cient for  Uie  plaintiff  to  prove  part  only  of  his  declaration ;  and  as 
to  the  necessity  of  an  exact  description  of  the  goods  on  account  of 
the  re-deliveiy  by  the  sheriff  upon  the  retorrC  habend%  he  observed, 
that  the  sheriff  might  require  the  defendant  to  show  him  the 
goods  (18),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 

{q)  Quarles  v.  Smtrle,  Cro.  Jac.  95.  (0  Eempster  ▼.  NeUon^  F^Mch.  13  Ann., 

(r)  Potten  ▼.  BrwUey,  2  M.  &  P.  (C.  4  Bae.  Abr.  387,  cited  and  recogniied  in 

P.)  78.  Bern  ▼.  Mattaire,  Ca.  Temp.  Hardw.  121. 
(t)  See  BnlL  N.  P.  p.  53. 


fendant  does  not  seek  a  return.  The  plaintiff  declared  for  taking  guns  in 
quodam  loco  vocat.  the  Minories ;  the  defendant  pleaded  non  cepit  modo 
et  formd*  At  the  trial,  the  plaintiff  proved  the  taking  at  a  place  in 
Surrey,  upon  which  it  was  oojected,  that  he  had  failed  in  proving  his 
issue ;  to  which  Pratt^  C.  J.,  assented,  observing,  that  where  the  defend- 
ant does  not  insist  on  a  return,  he  may  plead  non  cepit  modo  et  formd^ 
and  prove  the  taking  to  be  at  another  place ;  the  plaintiff  was  nonsuited. 
Johnson  V.  Wollyer,  Str.  607. 

(18)  This  argument  has  frequently  been  urged,  when  exceptions  in 
arrest  of  judgment  have  been  made  m  actions  of  ejectment,  for  uncer- 
tainty of  description  in  the  declaration.  See  Portman  v.  Morgan^  Cro. 
Eiiz.  465. 
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^^  that  no  person  came  on  the  part  of  the  defendant  to  show  him 
the  goods,^  and  that  such  a  return  might  be  found  in  Bastall'*8 
Entries,  and  Dalton's  Sheriff^  c.  73.  So  where  in  replevin  for 
taking  fourteen  skimmers  and  ladles  (u)^  and  three  pots  and  covers, 
an  exception  was  taken,  after  verdict,  in  arrest  of  judgment,  to  the 
declaration,  for  uncertainty  in  the  description,  in  not  expressing  how 
many  of  each  sort  were  taken ;  the  court,  adopting  the  reasons  of 
Parher,  C.  J.,  in  the  preceding  case,  were  of  opinion,  that  the 
declaration  was  sufficient,  and  gave  judgment  for  the  plaintiff.  But 
a  declaration  in  replevin  for  taking  ''  divers  goods  and  chattels,^  was 
holden  insufficient  (x). 


VIII.  Of  the  Pleadings  : 

1 .  Of  Pleas  in  Abatement y  p.  1188 ;  itnd  herein  of  the  Plea 

of  Cepit  in  alio  Loco,  p,  1 189. 

2.  General  Issue f  p.  1190, 

3.  Of  the  Avowry  and  Cognizance : 

1.  General  Rules,  jrc  relating  to  the  Avowry,  and 

herein  of  the  New  Rules,  p,  1190. 

2.  Of  the  Avowry  for  Damage  feasant,  p,  1 192 ;  Plecu 

in  Bar,  p.  1193 ;  Escape  through  Defect  of 
Fences,  p.  1193;  Right  of  Common,  p,  1194; 
Tender  of  Amends,  p.  1196. 

3.  Of  the  Avowry  for  Rent  Arrear,  p,  1197;  Pleas 

in  Bar,  p.  1198;  Eviction,  p.  1198;  Non  Di- 
misit,  Non  Tenuit,  p.  1199 ;  Riens  in  Arrear,  p. 
1200;  Tender  of  Arrears,  p.  1201. 

4.  Property,  p.  1201. 

5.  Statutes: 

1.  Of  Limitations,  p.  1201. 

2.  Of  Set-off,  p.  1202. 


1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  Cepit  in 

alio  Loco. 

There  is  a  difference  between  pleas  in  abatement  in  replevin, 
and  in  other  actions,  arising  from  the  peculiar  nature  of  the  pro- 

(tt)    Bern   v.  Mattmre,    Ca.    Temp.  (jt)  Pope  v.  TUhum,  1  Moora,  (C.  P.) 

Hardw.  124.  386 ;  7  Taant.  642,  8.  C. 
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ceedings  in  replevin.  In  other  actions,  as  aetions  of  assumpsii, 
debt,  or  trespass,  the  plwitiiF  is  not  put  in  possession  of  any  tning 
until  after  judgment  and  execution  thereon :  as  soon,  therefore,  as 
the  writ  or  count  is  quashed,  by  a  judgment  for  the  defendant,  on 
a  plea  in  abatement,  the  defendant  is  t-nereby  restored  to  the  same 
situation  in  which  he  was  before  the  action  was  brought :  but  in 
replevin  the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  possession  of  the 
defendant's  goods  by  previous  delivery  from  the  sheriff.  To  re- 
medy this  inconvenience,  and  to  entitle  himself  to  a  return  of  the 
distress,  the  defendant  must,  to  a  plea  of  abatement  in  replevin, 
subjoin  a  suggestion  in  the  nature  of  an  avowry  or  ooffnizance.  As 
this  suggestion,  however,  is  merely  for  the  purpose  of  a  return,  the 
matter  of  it  is  not  traversable  (y).  To  we  plea  of  cepit  in  alio 
loco  (z),  the  defendant  must  add  a  suggestion  of  this  kind,  if  he 
seeks  a  return. 


Of  the  Plea  of  Cepit  in  alio  Loco, 

The  defendant  pleaded  cqpit  in  alio  loco  (a),  and  prayed  judg- 
ment of  the  court,  and  that  the  count  be  quashed.  On  demurrer, 
the  question  was,  whether  the  plea  ought  not  to  have  prayed  judg- 
ment of  the  writ ;  but  it  was  insisted,  that  the  place  being  men- 
tioned in  the  count  only,  and  not  in  the  writ,  the  exception  was 
properly  taken  to  the  count  where  the  fault  was.  The  court  gave 
judgment  for  the  plaintiff,  being  of  opinion  that  the  conclusion  was 
good.  But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case  (6)  where  to 
replevin  for  taking  the  plaintiff^s  goods,  at  the  parish  of  St.  Maiy- 
le-Bow,  in  the  ward  of  Cheap,  in  London,  the  defendant  in  his  plea 
prated  judgment  of  the  declaration,  because  he  took  the  goods  in  the 
pansh  of  St.  Martin,  Ludgate  Without,  in  the  ward  of  Farringdon 
W  ithout,  in  London,  in  a  certain  dwelling-house  there,  called  the 
White  Swan,  without  this,  that  he  took  mem  at  the  parish  of  St. 
Mary*le-Bow,  in  the  ward  of  Cheap,  and  this  he  is  readv  to  verify ; 
wherefore  he  prays  judgment  of  uie  declaration,  and  aaded  a  sug- 
gestion in  the  nature  of  an  avowry  for  a  return;  it  was  holden, 
that  the  plea  of  the  defendant  was  a  plea  in  bar,  and  not  a  plea  in 
abatement,  for  the  following  reasons :  1st,  because  the  place  in  re- 
plevin is  of  the  essence  of  the  action,  otherwise  the  defendant  in 
replevin  could  not  demur  for  want  of  a  certain  place  in  the  declara- 
tion ;  2ndly,  because  in  a  plea  in  abatement,  an  objection  cannot 

iy)  F00V9  case,  Salk.  93 ;  Willes,  475.      II.,  MSS. 
z)  Bro.  Repl.  45  ;  Anon,,  Salk.  94.  {b)  BuUylkwpMy.  Turner^  WiUes,  475. 


i: 


a)  Doeketi  ▼.  Booths  B.  R.  E.  1  Geo. 
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be  made  for  my  defect  in  the  declaration ;  in  support  of  this  reason, 
Hastrop  y.  Hastings^  Salk.  212,  was  cited;  Srdly,  because,  upon 
in(juiring^of  the  officers  in  the  Court  of  Common  Pleas  and  in  the 
King^s  ^nch,  it  was  not  found  that  an  affidavit  had  ever  been 
made  of  the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement 
by  stat.  4  &  5  Ann.  c.  16 ;  nor  were  defendants  oblised  to  put  in 
such  pleas  within  the  first  four  days  of  the  term,  as  pleas  in  abate- 
ment must  be  by  the  course  of  the  court ;  4thly,  because  it  appeared 
by  the  manner  of  pleading  these  pleas  and  the  judgment  given  upon 
tnem,  that  they  had  always  been  considered  as  pleas  in  bar  (c) ; 
lastly,  because  whoever  pleads  a  plea  in  abatement  must  show  that 
the  plaintiff  can  have  a  better  writ,  whereas  he  cannot  have  a  better 
writ  in  the  present  case ;  for  it  is  in  the  usual  form,  as  appears  by 
the  register,  fo.  81,  and  Olanville,  1.  12,  c.  12. 


2.  I%e  General  Issue. 

The  general  issue  in  replevin  is  ^^  non  cepit^*'  by  which  the  pro- 
perty is  admitted  to  be  in  the  plaintiff,  and  the  caption  only  put  in 
issue.  If  the  plaintiff  take  husband  after  suing  out  the  writ,  and 
before  the  declaration,  the  defendant  cannot  give  the  coverture 
in  evidence  under  the  general  issue,  but  must  plead  it  in  abate- 
ment {d). 


3.  Of  the  Avowry  and  Cognizance : 

1.  General  RuieSy  ^c.  relating  to  the  Avowry y  and  herein 

of  the  New  RuleSy  p.  i  190. 

2.  Of  the  Avowry  for  Damage  feasant y  p.  1192;  Pleca 

in  Bar,  p,  1193 ;  Escape  through  Defect  of  Fences^ 
p.  1193;  Right  of  Common,  p.  1194;  Tender  of 
Amends,  p,  1196. 

3.  Of  the  Avowry  for  Rent  Arrear,  p*  1197  ;  Pleas  in 

Bar,  p.  1198;  Eviction,  p,  1198;  Non  Dimisit, 
Non  Tenuit,  p.  1199;  Riens  in  Arrear,  p.  1200; 
Tender  of  Arrears,  p.  1201. 

1.  General  Rules^  ^c,  relating  to  the  Avowry ^  and  herein  of  the 
New  Rules. — The  avowry  or  cognizance,  which  is  in  the  nature  of 
a  declaration,  ought  to  contain  sufficient  matter,  upon  which  the 
avowant,  or  person  making  cognizance,  may  have  judgment  for  a 

(c)  1  lUat  Entr.  555,  pi.  4.  5  ;  556,  (d)  HoWi*  ▼.  lVe<r,  2  Bingli.  N.  C.  719, 

pi.  7  ;  Thomps.  Ent.  274,  pi.  11 ;  Ciift's      recognizing  Mwrgim  ▼.  Painter,  6  T.  R. 
EnU.  644.  265. 
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return  (19).  But  if  the  avowry,  &c.  be  defective  in  form ;  or  if 
circumstance  of  time,  place,  &c.  should  be  omitted,  such  omission 
may  be  helped  by  the  plea  of  the  adverse  party ;  otherwise  it  is  of  a 
defect  in  substance  (e).  The  avowry  (/),  &c.  must  answer  every 
material  part  of  the  declaration ;  hence,  if  the  plaintiff  alleges  a 
taking  in  two  places,  and  the  defendant  avows  as  to  one  only,  it  is 
a  discontinuance.  3p  if  the  declaration  be  for  taking  goods  (^), 
chattels,  and  beasts,  and  the  avowry  is  confined  to  the  taking  the 
beasts  only,  it  will  be  bad  on  demurrer.  By  stat.  4  Ann.  c.  16, 
8.  4,  any  defendant  in  any  action,  or  any  plaintiff  in  replevin,  in  any 
court  of  record,  may,  with  leave  of  the  court,  plead  as  many  several 
matters  thereto  as  he  shall  think  necessary  for  his  defence.  An 
avowant  is  a  defendant  within  the  meaning  of  this  section,  and  may 
plead  several  avowries  with  leave  of  the  court  (20).  But  now,  by 
II.  O.  H.  T.  4  Will.  IV.  No.  5,  avowries  and  cognizances  founded 
on  one  and  the  same  principal  matter,  but  varied  in  statement, 
description,  or  circumstance  only,  (and  pleas  in  bar  in  replevin  are 
within  the  rule,)  are  not  to  be  allowed.  Avowries  for  distress  for 
rent,  and  for  distress  for  damage  feasant,  are  to  be  allowed ;  but 
avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved, 
or  the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 
Since  these  rules,  in  a  case  (h)  where  D.  and  L.  were  defendants 
in  replevin,  the  court  allowed  D.  to  avow  for  a  distress  damage 
feasant,  in  his  own  right  as  tenant  from  year  to  year,  to  W.,  tenant 
in  fee,  and  also  to  niake  cognizance  as  bailiff  of  C,  tenant  in  fee ; 
and  L.  to  make  cognizance  as  bailiff  of  D.,  tenant  to  W.,  as  above ; 
and  also  as  bailiff  of  C,  tenant  in  fee.  In  replevin  for  taking 
cattle  (i),  the  defendant  made  cognizance  as  bailiff  to  J.  S. ;  the 
plaintiff  traversed  the  defendant  being  bailiff  to  J.  S. ;  on  demurrer, 
after  argument,  it  was  holden,  that  the  traverse  was  well  taken ; 
for  although  J.  S.  had  a  right  to  take  the  cattle,  yet  a  stranger, 
without  his  authority,  could  not ;  and  that,  as  both  parts  of  the 
cognizance  must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 


! 


e)  Buft*9  ease,  C.  B.,  7  Rep.  25,  a.         '    (A)  Etf€m$  y.  Damei,  8  A.  &  £.  362  ; 
/)  Weeki  Y.  Speed,  Salk.  94.  3  Nev.  &  P.  464. 

(»  HuHi  ▼.  BraineB,  4  Mod.  402.  (t)  Treviiian  ▼.  Pifne,  Salk.  107. 


(19)  **  In  replevin,  because  the  avowant  is  to  have  a  return,  he  ought 
to  make  a  gooa  title  in  omnibus.*'  Per  Cur.y  Qoodman  v.  Aylin,  Yelv. 
148. 

(20)  I  am  not  aware  of  any  authority  for  this  position,  but  it  has  been 
so  considered  in  practice,  and  it  is  confirmed  by  the  case  of  Stone  v. 
Fanyth^  Doug.  708,  n.  2,  where  an  avowant  was  considered  as  a  de- 
fendant within  the  5th  sect,  of  the  same  statute,  and  holden  to  be  liable 
to  pay  costs  on  the  avowries  found  against  him. 

(21)  Prior  decisions  on  this  point  are  very  contradictory.     I  have 
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« 

2.  Of  the  Avowry  for  Damage  feasant. — The  defendant  may 
state  in  his  avowry,  that  the  locus  in  quo  was  his  soil  and  freehold^ 
^without  specifying  whether  he  had  an  estate  in  fee,  fee-tail,  or  for 
hfe,)  and  that  he  took  the  plaintiff's  cattle  because  tiliey  were  doing 
damage  there.  From  this  plea  it  will  be  intended,  that  it  is  the 
avowant 's  sole  freehold,  and  in  his  own  right ;  consequently,  if  the 
avowant  be  seised  merely  in  right  of  his  wife,  that  ought  to  be 
specially  stated  (k) ;  and  although  this  general  form  of  pleading 
soil  ana  freehold  be  allowed,  yet  if  the  defendant  does  not  pursue 
this  form,  but  merely  alleges  that  he  is  seised,  without  showing  of 
what  estate,  the  avowry  will  be  bad  on  special  demurrer  (/)  for 
uncertainty.  So  it  seems,  if  defendant  plead  by  way  of  justifi- 
cation of  the  taking,  that  he  was  possessed  (22)  of  a  messuage,  with 


f, 


k)  Bonner  ▼.  WMer,  Cro.  Eliz.  524. 

I)  8amider9'7.  Hussey,  Carth.  9 ;  1  Lord  Raym.  332  ;  2  Lutw.  1231. 


abridged  the  last  determination,  which  haa,  I  believe,  been  considered  as 
law  ever  since.  It  was  recognized  by  Burnett^  J.,  m  George  v.  iftncA,  T. 
17  &  18  Geo.  II.,  C.  B.,  7  Mod.  481,  Leach's  ed.,  where  he  says, ''  This 
distinction  as  to  traversing  of  commands  is  laid  down  in  Trevilian  v.  Pyne, 
namely,  that  in  clausum  f regit  j  the  command  is  not  traversable ;  but  it  is 
otherwise  in  replevin,  or  trespass  laid  transitorily,  as  for  taking  cattle  or 
goods.  In  trespass  quare  clausum  /regit,  which  is  a  local  trespass,  if 
defendant  justify  an  entry  into  the  close  by  the  command  of,  or  as  bailiff 
to  A.,  in  whom  he  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  his 
replication  traverse  such  command,  because  it  would  admit  the  freehold  to 
be  in  A.,  and  not  in  himself,  which  would  be  sufficient  to  bar  his  action, 
although  the  defendant  had  no  such  command  * ;  for  it  is  not  material  that 
the  defendant  has  done  wrong  to  a  stranger,  if  it  be  not  any  to  the  plain- 
tiff. But  in  replevin  or  trespass  for  taking  goods  or  cattle,  if  the  defendant 
justify  by  a  command  from,  or  as  bailiff  to  A.,  in  whom  he  states  a  title  to 
take  them  as  for  distress  or  other  cause,  there  it  may  be  material  to  tra- 
verse the  command  or  authority ;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,  yet  a  stranger  who  had  not  any  authority  from  him,  will 
be  liable ;  so  that  both  parts  of  the  defendant's  plea  must  be  true,  and 
therefore  an  answer  to  any  part  is  sufficient."  In  Robson  v.  Douglas, 
Trin.  1681,  C.  B.,  Freem.  535,  it  was  admitted  by  the  court,  that  the 
plaintiff  in  replevin  might  traverse  the  defendant's  being  bailiff.  If  the 
reader  wbhes  to  pursue  this  subject,  he  will  find  the  authorities  bearing 
upon  this  point  collected  in  Serjeant  Williams's  Saunders,  vol.  i.  p.  347, 
c.  note  (4). 

(22)  There  is  a  difference  in  this  respect  between  replevin  and  trespass 
for  taking  cattle  or  goods ;  for  to  trespass  for  taking  cattle  or  goods,  the 
defendant  may  plead  generally  that  he  was  possessed  of  a  close,  and  that 
he  took  the  cattle  or  goods  damage  feasant  therein.  Anon.,  Salk.  643 ; 
11  Mod.  219,  S,  C,  ut  videtur,  under  the  name  of  Harrington  v.  Bush; 
Searl  v.  Bunion,  2  Mod.  70;  Langford  v.  Webber,  Carth.  9 ;  3  Mod.  132, 

*  ThU  distinction  U  now  exploded,  and  tiie  plaintiff  may  traverse  the  command  in 
trespass  qu.  el.fr,  as  well  as  in  replevin.     Chambert  v.  Doualdion,  11  East,  65. 
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GOimnon  appurtenant,  and  that  the  plaintifTs  cattle  were  doing 
damage  on  the  common,  and  conclude  in  bar  without  praying  a 
return^  such  plea  is  bad  (m).  As  tenants  in  common  must  join  in 
actions  concerning  the  personalty  (»),  one  tenant  in  common  cannot 
avow  alone  for  taking  cattle  damage  feasant;  because  it  is  an 
injury  to  the  possession,  and  an  avowry  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  possession. 
An  avowry  for  damage  feasant  in  a  place  where  the  avowant  had  a 
right  of  common  (o),  must  allege  special  damage,  viz,  that  the 
avowant  could  not  enjoy  his  conmion  in  so  ample  and  beneficial 
a  manner.  The  declarations  of  the  person  under  whom  a  defendant 
makes  cognizance  are  not  evidence  for  the  plaintiff  (p). 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — In  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  viz.  tbiat  the 
cattle  escaped  from  a  public  highway  into  the  hcus  in  quo^  through 
defect  of  fences,  it  must  be  shown,  that  they  were  j^OMtn^  on  the 
highway  when  they  escaped ;  it  is  not  sufficient  to  state,  tliat  being 
in  the  highway  they  escaped ;  for  that  word  is  eqtuvocal,  and  does 
not  show  whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on  the  highway  (o)  (23).  The  general  rule  of 
law  is,  that  a  person  is  only  bound  to  take  care  that  his  cattle  do  not 
wander  from  his  own  land  and  trespass  upon  the  land  of  others.  He 
is'  under  no  legal  obligation,  therefore,  to  keep  up  fences  between 
adjoining  closes,  of  which  he  is  owner ;  and  even  where  adjoining 
lands,  which  have  once  belonged  to  different  persons,  one  of  whom 
was  bound  to  repair  the  fences  between  the  two,  afterwards  be- 
come the  property  of  the  same  person,  the  pre-existing  obligation 

(m)  Hawkim  ▼.  EekU$,  2  Bos.  &  PnL  (o)  Woolton  v.  Salter,  3  Lev.  104. 

359.  \p)  Hart  ▼.  HorUf  2  Campb.  92. 

{%)  CuUy  ▼.  Sptarman^  2  H.  Bl.  386.  \q)  Dovaston  v.  Pojfne,  2  H.  Bl.  527. 

&  C*  The  reason  of  this  distinction  appears  to  be  this, — ^tbat  where  the 
interest  of  the  land  is  not  in  question,  me  defendant  may  justify  upon  his 
own  possession  against  a  wrong  doer.  But  such  a  justification  will  not  be 
good  as  against  the  person  who  has  the  title  to  the  land,  and  who  makes 
an  entry  in,  and  puts  the  cattle  or  goods  there  in  pursuance  of  that  title. 
Taylor  v.  Eastwood^  1  East,  212. 

(23)  **  If  the  cattle  of  one  person  escape  into  the  land  of  another,  it  is 
not  any  excuse  that  the  fences  were  out  of  repair,  if  the  cattle  were  tres- 
passers in  the  close  whence  they  came."  Per  Heathy  J,,  in  Dovaston  v. 
Payney  2  H.  Bl.  527.  See  also  a  similar  opinion  expressed  by  Wilmot^ 
C.  J.,  in  3  Wils.  126. 

So  in  an  action  for  di^ng  a  pit  in  a  common,  into  which  the  plain- 
tiff's mare  fell  and  was  killed ;  it  was  holden,  that  the  declaration  ought 
to  have  stated,  that  the  mare  was  lawfully  on  the  common,  otherwise 
the  digging  the  pit,  as  against  the  plaintiff,  was  justiBable,  and  although 
the  plaintiff's  mare  fell  in,  yet  it  was  damnum  absque  injurid.  Blyth  v. 
Topkamy  Cro.  Jac.  158. 
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to  repair  the  fences  is  destroyed  by  the  unity  of  ownership.  And 
where  the  person,  who  has  so  become  the  owner  of  the  entirety 
afterwards  parts  with  one  of  the  two  closes,  the  obligation  to  repair 
the  fences  will  not  reviye,  unless  express  words  be  introduced  into 
the  deed  of  conveyance  for  that  purpose  (r). 

Might  of  Common. — To  an  avowry  for  damage  feasant,  a  right  of 
common  may  be  pleaded  in  bar  (24).  In  a  prescription  for  a  right 
of  common  during  a  certain  portion  of  the  year  only  (5),  it  must 
appear  on  the  face  of  the  plea,  that  the  right  was  exercised  during 
the  time  allowed.  In  an  avowry,  the  defendant  stated  (^),  that  he 
was  seised  in  fee  of  a  messuage,  with  the  appurtenances  situate, 
&c.,  ^^  and  that  he  and  all  those  whose  estate  he  had  from  time 
whereof  ^c.  have,  and  of  right,  during  all  the  time  aforesaid^  ought 
to  have  had,  and  still  of  right  ought  to  have,  common  of  pasture  in 
the  place  in  question  for  a  certain  number  of  cattle  as  appurtenant 
to  the  messuage.'^  On  special  demurrer,  assigning  for  cause,  that 
it  was  not  stated  in  the  avowry  at  what  time,  or  for  what  period  of 
time,  the  avowant  had  common  of  pasture  in  the  place  in  question, 
nor  whether  he  had  conunon  every  year,  or  in  what  part  or  period 
of  the  year ;  the  avowry  was  holden  to  be  bad.  According  to  a  case 
in  Cokeys  Reports,  a  copyholder  claiming  common  in  tne  soil  of 
other  persons  than  the  lord  (tt),  cannot  prescribe  in  his  own  name  on 
account  of  the  weakness  of  his  estate ;  he  ought  to  prescribe  in  the 
name  of  the  lord,  viz,  ^^  that  the  lord  of  the  manor  and  all  his  ances- 
tors, and  all  those  whose  estate  he  has,  had  conmion  in  such  place 
for  himself  and  his  tenants  at  will,''  &c.  But  where  a  copyholder 
claims  conmion  in  the  soil  of  the  hrd^  then  he  cannot  prescribe 
in  the  name  of  the  lord ;  for  the  lord  cannot  prescribe  to  have 
common  in  his  own  soil,  and  as  the  copyholder  cannot  prescribe  in 
his  own  name,  he  must  allege  (.r),  that  ^^  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  all  customary  tenants  of 
certain  messuages  have  common  in  such  a  place,"  &c.  *^  If  the  issue 
be  on  a  right  of  common,  which  depends  on  a  custom  pervading  the 
whole  manor,  the  evidence  of  a  commoner  is  not  admissible,  because, 
as  it  depends  upon  a  custom,  the  record  in  that  action  would  be  evi- 
dence in  a  subsequent  action  brought  by  that  very  witness  to  try  the 
same  right ;  therefore  there  is  a  good  reason  for  not  receiving  his 
testimony  in  such  case.  But  the  same  reason  does  not  hold  where 
common  is  claimed  by  prescription  in  right  of  a  particular  estate ; 

(r)  Per  Baylejf^  J,,  in  Boffh  t.  3bn-  Will.  IV.  e.  71,  for  ahorteniiig  the  time 

lyUf  6  B.  &  C.  337.  of  prescription  in  certain  cases,  and  par- 

(9)  Cro.  Jac.  637.  ticnlarly  sect.  5,  ante,  p.  428,  and  Mr. 

(/)  Hawkitu  T.  BeJklei,  2  Bos.  &  Pnl.  Shelford's  work  on  the  Real  Property  Sta- 

359.  tntes,  p.  38. 

(«)  4  Rep.  31t  b.    Bnt  see  stat.  2  &  3  («)  Oaieward^t  case,  6  Rep.  60,  b. 


(24)  For  the  nature  of  this  right,  see  antey  tit.  '*  Common." 
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because  it  does  not  follow,  if  A.  has  a  prescriptive  right  of  common 
belonging  to  his  estate,  that  B.,  who  has  anotner  estate  in  the  same 
manor,  must  have  the  same  right ;  neither  would  the  judgment  for 
A.  be  evidence  for  B. ;  and  yet  there  are  cases,  which  lay  it  down 
as  a  general  rule,  that  one  commoner  is  in  no  case  a  witness  for 
another*^  (y).  The  plaintiff  prescribed  (z)  for  common  of  pasture, 
upon  Hampton  Common,  for  iJl  cattle,  levant  and  cauchant  upon  his 
ancient  messuace,  &c.  as  appurtenant  thereto,  and  declared  tnat  the 
defendant  was  bound,  by  reason  of  his  occupation,  to  repair  the 
fence  of  his  close  ccmtiffuous  to  the  common,  and  permitted  it  to  be 
ruinous,  wherebv  the  pbintiff 's  cattle  escaped,  and  plaintiff  lost  the 
use  of  them.  At  the  trial,  the  plaintiff  called  several  witnesses, 
inhabitants  of  Hampton,  who  deposed,  that  all  inhabitants  of 
Hampton,  paying  church  and  poor,  had  a  right  to  turn  their  cattle 
upon  the  common.  The  court  held,  that  the  question  to  be  consi- 
dered was,  whether  commoners,  having  a  common  interest  in  the 
preservation  of  this  hedge,  could  be  competent  witnesses  for  each 
other !  It  might  be,  that  no  one  was  bound  to  repair  it.  It  might 
be,  that  a  hayward  was  usually  paid  to  the  commoners  to  keep  their 
cattle  on  the  common.  But  the  production  of  this  record  would  be 
evidence  for  another  commoner,  that  the  occupier  of  the  adjacent 
land  was  bound  to  repair  this  fence.  The  commoner,  therefore, 
would  derive  an  advantage,  by  exonerating  himself  from  the  charge 
of  maintaining  a  haywaiS,  if  he  could  throw  on  this  defendant  the 
charge  of  repairing  the  hedge,  and  consequently,  he  was  interested 
in  the  event  of  the  suit.  But  now,  by  stat.  3  &  4  Will.  IV.  c.  42, 
ss.  26,  27,  witnesses  interested  solely  on  account  of  the  verdict  or 
judgment  are  admissible.  See  ante^  p.  825,  n.  There  may,  however, 
be  cases  in  which  the  witness  has  a  direct  interest  independent  of  the 
verdict  and  judgment.  Thus,  a  tenant,  who  is  called  in  ejectment  for 
the  purpose  of  establishing  his  lessor's  title,  has  a  direct  interest  to 
secure  his  own  possession  under  the  lease ;  such  witness,  therefore, 
is  still  incompetent.  But,  where  there  is  not  any  immediate  benefit 
resulting  to  the  witness  from  the  termination  of  the  suit  one  way  or 
the  other,  and  his  interest  arises  solely  on  the  supposition  that  if  a 
subsequent  action  were  brought,  his  defence  to  that  action  would  be 
the  recovery  in  this  action,  men  the  statute  applies  (a).  If  a  right 
of  way  be  pleaded  for  the  inhabitant  householders  of  M.  to  fetoh 
water,  an  inhabitant  householder  of  M.  may  be  examined  as  a  witr 
ness  (b)  in  support  of  this  plea,  under  the  statute.  The  lord  of  a 
manor  may,  in  respect  of  common  land  in  his  own  manor,  have  a 

(y)  Per  Buller,  J.,  in  Walton  ▼.  Sktl-  See  also  Stewart  t.  Bamet,  1  M.  &  Rob. 

ley,  1  T.  R.  302;   Harveg  ▼.  Collimm^  472,  where  ili<2«rfOfi,B.,  taking  the  same 

(mie,  p.  426,  S.  P.  view,  decided  that  the  itatate  cUd  not  ap- 

SAnicomb  ▼.  Shore,  1  Taont.  261.  ply.    See  the  other  cases  in  this  statute 

Bowman  t.  WUiie,  3  Bingh.  N.  C.  eolleeted,  anie^  p.  375,  650. 

669,  cited  by  Parke,  B.,  as  in  point  in  (b)  Knight  ▼.  Woore,  7  C.  &  P.  258, 

Yeomtme  ▼.  Legh,  2  Mee.  &  Wels.  421.  WUliami,  J. 

VOL.  II.  2  L 
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right  to  turn  his  own  sheep  on  the  common  of  an  adjoining  manor  (c). 
A  custom  that  every  inhabitant  within  any  ancient  messuage  in  an 
ancient  vill  (cQ,  by  reason  of  his  commorancy  ther^n,  has  had 
common  in  the  place  in  question,  is  bad ;  for  inhabitants,  unless  they 
are  incorporated,  cannot  prescribe  to  have  profit  in  anoiher^s  soil, 
but  only  in  matters  of  easement,  as  in  a  way  to  a  church,  or  in 
matters  of  discharge,  as  to  be  discharged  of  toll  or  of  tithes.  But 
although  inhabitants^  on  account  of  the  vagueness  of  the  description, 
cannot  claim  a  right  in  alieno  solo^  yet  the  occupiers  of  houses  may 
set  up  a  custom  to  cut  turves,  and  occupiers  of  lands  may,  by 
custom,  claim  a  right  in  alieno  solo  (e).  Wnere  a  prescriptive  right 
of  common  is  pleaded  (/),  and  issue  is  joined  on  the  prescription, 
and  there  is  a  verdict  in  favour  of  the  right,  the  want  of  averring 
that  the  plaintiff's  cafctle  were  in  that  part  of  the  land  in  which  the 
common  is  claimed,  or  that  the  cattle  were  levant  and  couchant 
upon  the  land  of  the  plaintiff,  is  aided  by  the  statute  of  jeofail.  See 
new  rule  as  to  pleas  of  common  of  pasture  for  divers  kinds  of  cattle 
and  similar  rights,  under  title  ^'  Common,"  ante^  p.  428. 

Tender  of  Amends. — Tender  of  amends  brfore  the  taking  of  a 
distress  makes  the  distress  unlawful,  and  in  such  case  an  action  of 
trespass  may  be  maintained  for  taking  the  cattle  (g).  Tender  of 
amends  after  distress,  and  before  impounding,  makes  the  detainer 
unlawful,  and  gives  the  plaintiff  a  right  of  action  for  detaining  his 
cattle.  In  a  case  where  the  sheep  damage  feasant  had  been  dis- 
trained by  the  avowant,  and  having  been  placed  in  an  outhouse, 
about  200  yards  from  the  place  where  they  were  taken,  the  plaintiff's 
son  applied  to  the  avowant's  wife  for  the  sheep,  no  one  else  being  on 
the  premises.  The  plaintiff*s  son  had  done  business  before  with  the 
avowant  8  wife  on  the  subject  of  impounding  the  same  sheep.  Upon 
being  asked  what  amends  she  requu^d,  she  said  2Ss.  if  thev  did  not 
impound  the  sheep,  and  25s.  if  they  took  them  to  the  pubuc  pound 
at  Leominster.  On  the  part  of  the  avowant,  it  was  contended,  that 
the  tender  came  too  late,  the  sheep  beinff  already  impounded ;  but  the 
court  ruled  otherwise,  observing,  that  uie  pound  wnich  will  exclude 
a  tender^  must  be  a  pound  in  which  the  cattle  are  no  longer  in  the 
custody  of  the  party,  but  in  the  custody  of  the  law ;  here  the  agent 
of  the  distrainor  (for  the  wife  must  be  so  considered,)  admitted  that 
the  sheep  were  destined  for  another  pound,  and  consequently  the 
tender  was  good.  The  stat.  21  Jac.  I.  c.  16,  s.  5,  by  which  it  is 
enacted, ''  that  in  all  actions  of  trespass  quare  clausumfregit^  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title  or  claim 
to  the  land  in  which  the  trespass  is  by  declaration  supposed  to  be 
done,  and  the  trespass  be  by  negligence,  or  involuntary,  the  defend- 

.  (c)  Earl  qf  Srfton  t.  Courts  5  B.  &  C.  («)  Adm.  per  Cur.^  in  Bean  ▼•  BUntm, 

917.  2B1.  R.  928. 

(d)  Smith  ▼.  Gatewood,  Cro.  Jac.  152  ;  (/)  Siennel  ▼.  Hoffg,  1  Saund.  225. 

6  Rep.  59,  b.  (})  2  Inst.  107. 
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ants  ahall  be  admitted  to  plead  a  disclaimer,  and  that  the  trespass 
was  by  negligence  or  involuntary,  and  a  tender  or  offer  of  sufficient 
amends  for  such  trespass  before  action  brought,''  is  coniined  to 
actions  of  trespass,  and  does  not  extend  to  replevin  (A). 

AfH)wry^  bic.  for  Rent  Arrecar. — ^At  the  common  law,  it  was 
necessary  for  a  termor,  in  an  avowry  for  rent  due  from  his  tenant, 
to  show  out  of  what  estate  and  in  what  manner  the  term  was  derived, 
because  particular  estates  being  created  by  agreement  of  the  parties 
out  of  the  primitive  estate,  it  was  the  office  of  the  court  to  judge, 
whether  the  primitive  estate  and  agreement  were  sufficient  to 
produce  the  particular  estate  (t).  To  obviate  the  difficulties  which 
the  avowant  lor  rent  arrear  had  to  encounter,  in  setting  forth  long 
and  intricate  titles,  it  was  enacted  by  stat.  11  Oeo.  II.  c.  19,  s.  22, 
that  defendants  in  replevin  might  avow  or  make  comizance  generally^ 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands,  whereon 
the  distress  was  made,  enjoyed  the  same  under  a  grant  or  demise 
at  such  a  certain  rent  during  the  time  wherein  the  rent  distrained 
for  incurred,  which  rent  was  then  and  still  remains  due ;  or  that 
the  place,  where  the  distress  was  taken,  was  parcel  of  such  certain 
tenements  holden  of  such  honour,  lordship,  or  manor,  for  which 
tenements  the  rent,  relief,  heriot,  or  other  service  distrained  for, 
was  at  the  time  of  such  distress,  and  still  remains  due  (25),  without 
further  setting  forth  the  grant,  tenure,  demise,  or  title :  and  if  the 
plaintiff  shall  become  nonsuit,  discontinue,  or  have  judgment  against 
nim,  defendant  shall  recover  double  costs.  It  is  not  necessary  in 
an  avowry  for  rent  under  this  statute,  to  aver  that  the  rent  con- 
tinued in  arrear  (A),  at  the  time  of  making  the  avowry.  Avowries 
for  distress  for  rent,  varying  the  amount  of  rent  reserved,  or  the 
time  at  which  rent  is  payable,  are  not  allowed  under  the  new 
rules  (0*  The  statute  does  not  extend  to  a  rent  cham  (m).  Proof 
of  payment  of  rent  to  the  avowant  is  primA  facie  evi(knce  (n),  that 
he  is  owner  of  the  land.  Evidence  that  plaintiff  held  under  an 
agreement  for  a  lease,  (where  rent  has  not  been  paid,)  will  not 
support  an  avowry  or  cognizance  under  this  statute,  viz.  that 
plaintiff  held  by  virtue  of  a  demise ;  for  there  is  not  any  demise 
eitiier  expressea  or  implied  (<»).   Secus,  where  rent  has  been  paid  (p). 

(h)  AUem  T.  BayUy,  Latw.  1596.  (m)  Bulpit  ▼.  Oarkef  1  B<m.  &  PoL 

(0  ~  "    ■ 


Seiily  ¥.  Dally,  Salk.  562  ;  Carth.      N.  R.  56. 
Lord  Raym.  331,  8.  C. ;  Reynoldt         (n)  Ro^ 
T.  JTkorpe,  Sir.  796.  (o)  Hegan  t.  Johnt<m,  2  Taunt  148. 


445 ;  Lord  Raym.  331,  8.  C. ;  Reynoldt  (n)  Rogen  t.  Piieher,  6  Taunt.  202. 

fo5    -  -  -        -- 

(k)  Clarke  t.  Daviet,  7  Taunt.  72.  (p)  Knight  ▼.  Beneti,  3  Biagh.  361. 


(0  See  mUe,  p.  1191. 


(25)  Nil  kabuit  in  tenementis  canuot  be  pleaded  in  bar  to  an  avowry 
for  rent  arrear  under  this  statute.  Syllivan  v.  Stradling^  2  Wils.  208. 
Nor  a  plea  which  amounts  to  nil  habuit,  Alchome  v.  Gomme^  2  Bingh. 
54.  See  .also  Parry  v.  House j  Holt's  N.  P.  C.  489.  But  see  posty  p. 
1202,  Taylor  ▼.  Zamira. 
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Tenant  from  year  to  year,  during  a  current  year,  entered  into  an 
agreement  for  a  lease  to  be  granted  to  him  and  A.  B. ;  and  from 
tmit  time  A.  B.  entered  and  occupied  jointly  with  him.  It  was 
holden  (^),  that  by  this  agreement,  and  tiie  joint  occupation  under 
it,  the  former  tenancy  was  determined,  although  the  lease  contracted 
for  was  never  granted.  The  sum  stated  in  the  avowry  or  cognizance 
to  be  due  for  rent  is  not  material ;  for  if  it  appears  that  less  rent  is 
due  than  defendant  has  avowed  or  made  cognizance  for,  yet  is  he 
entitled  to  recover  for  so  Ynuch  as  is  due  (r).  Where  the  avowry 
is  for  parcel  of  a  rent  (s),  or  penalty  (t)  only,  it  ought  to  show  that 
the  residue  has  been  satisfied  or  dischaj-ged,  otherwise  it  will  be  bad 
on  demurrer  («)•  If  the  defendant  avow  for  so  much  rent  arrear  (a;), 
part  whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error :  but  it  may  be  cured  before 
judgment,  by  abating  the  avowry  as  to  the  part  not  as  yet  due  (y). 
Money  may  be  paid  mto  court  on  an  avowry  for  rent  arrear  (z).  A 
rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in  the  deed, 
that  A.  and  his  heirs  may  distrain  for  the  rent  during  the  term; 
A.  dies ;  the  executor  shall  have  the  rent  and  distrain  for  it,  and 
not  the  heir  (a).  One  joint  tenant  may  distrain  for  the  whole 
rent  (6),  but  he  ought  to  avow  for  part  only  in  his  own  ri^ht,  and 
for  the  residue  he  ought  to  make  cognizance  as  bailiff  to  his  com- 
panion. Parceners  must  join  in  an  avowry  for  rent  arrear  (c).  A. 
and  B.  were  tenants  in  conunon  in  fee  of  land  (d)  ;  A.  granted  a 
lease  for  years  of  his  moiety  to  C,  reserving  a  rent ;  G.  assigned 
the  lease  to  B.;  it  was  holden,  that  A.  might  distrain  upon  B.  for 
rent  arrear,  and  avow  for  taking  the  distress  in  any  part  of  the  land. 
An  avowry,  justifying  the  taking  a  distress  for  rent  arrear  for  ready 
furnished  lodging,  is  good ;  it  having  been  holden,  that  a  landlord  is 
entitled  to  distrain  for  the  rent  of  ready  furnished  lodgings  (e). 

Pleas  in  bar,  JEviction. — To  an  avowry  for  rent  arrear,  the 
plaintiff  may  pl^ad  in  bar  an  eviction  or  expulsion;  for  that  occsr 
sions  a  suspension  of  the  rent.  But  care  must  be  taken,  that  an 
absolute  eviction  is  stated  in  the  plea,  or  at  least  such  fiic^B  as 
amount  in  law  to  an  eviction ;  for  where,  to  an  avowry  for  rent 
arrear  for  a  dwelling  house  (/),  the  plaintiff  pleaded,  that  the 
defendant  pulled  down  a  summer  house,  part  of  the  premises, 
whereby  the  plaintiff  was  deprived  of  the  use  thereof;  it  was 
holden,  that  the  plea  was  insufficient,  because  it  stated  merely  a 


{q)  Hamerttm  ▼.  Stead,  3  B.  &  C.  478.       248. 

Ir)  8tld  by  hard  SUembofxmffh^C,  J.,  (jr)  ^ 

in  firfy  ▼.  Imber,  6  East,  437,  to  be  the  (a)  Darrei  ▼.  IFtlfOfi,'Cro.  Eliz.  644. 


Said  by  Lord  SUembofxmffh,  C.  J.,  (jr)  Vemon  ▼.  Wytme,  1  H.  Bl.  24. 


constant  practice.  (6)  5  Mod.  73 ;  12  Mod.  96. 

(t)  Hunt  y.  Brahtet,  4  Mod.  402.  (e)  Stedmm  ▼.  Batei,  Lord  Raym.  64. 

(0  Holt  y.  Sambaehf  Cro.  Car.  104.  (d)  Snelgar  y.  Henston,  Cro.  Jac.  611. 

(m)  Johrutm  y.  Baynea,  12  Mod.  84.  («)  Newman  y.  Anderien,2  Bos.  &  Pul. 

(x)  Rickarda  y.  ConrfMh,  Salk.  580.  N.  R.  224. 

(y)  See  1  Williams's  Sannders,  285,  (/)  Hunt  y.  Cope,  Cowp.  242. 
n.  6,  8,  and  Harrieon  y.  Bamhy,  5  T.  R. 
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trespass,  and  not  an  eviction.    See  Nealt  v.  Mackenzie^  2  Cr.  M* 
&R.  84;  6Tyrw,1106. 

Non  dimisit  Non  tenuit. — The  most  usual  pleas  in  bar  to  an 
avowry  for  rent  arrear  are,  1.  Non  dimisit,  that  is,  that  the  avowant 
did  not  demise ;  2.  Non  tenuit  modo  et  form&,  or  that  the  plaintiff 
did  not  hold  the  land  in  manner  and  form,  &c.  When  issue  is 
joined  on  the  non  tenuit  modo  et  form&,  the  defendant  is  not  holden 
to  strict  proof  as  to  the  identical  time  during  which  he  alle^  the 
tenant  to  have  holden  and  enjoyed  the  land,  &c.  demised.  Hence, 
where  the  defendant  made  cognizance  for  two  years  and  a  quarter's 
rent  in  arrear  (^),  and  alleged,  that  for  a  long-time,  to  wit,  for  two 
years  and  a  quarter,  endmg  on  the  25th  December,  1803,  the 
plaintiff  held  and  enjoyed  the  property  demised,  to  which  the  plain- 
tiff pleaded  non  tenuit  modo  etformA^  and  issue  was  joined  thereon; 
proof  that  the  plaintiff  held  and  enjoyed  from  the  23d  of  December, 
1801,  was  adjudged  sufficient  to  entitle  defendant  to  a  verdict  for 
two  years'  rent.  Where  the  plaintiff  came  into  possession  under 
one  who  had  paid  rent  upon  distress  by  defendant :  it  was  holden  (A), 
that  after  proof  of  that  fact,  the  dlaintiff  was  estopped  to  dispute 
the  defendant's  title  to  the  rent.  Where  the  plaintiff  did  not  ori- 
ginaUy  receive  the  posseseion  of  the  land  from  the  avowant^  it  is 
competent  to  the  plaintiff,  although  he  has  paid  rent  to  the  avow- 
ant, or  otherwise  acknowledged  we  avowant  as  landlord,  to  rebut 
the  supposed  title  of  the  avowant,  by  showing  that  he  paid  rent 
Hnder  circumstances  which  did  not  entitle  the  avowant  to  the  rent. 
And  such  evidence  may  be  given  on  the  issue  non  tenuit  modo  et 
formi(t).  Declaration  for  taking  plaintiff's  com  in  four  doses, 
naming  them.  Avowry,  that  plaintiff  held  the  closes  in  which,  &c., 
under  a  certain  rent,  8ec.  Plea,  non  tenuit.  The  evidence  was, 
that  the  plaintiff  held  the  four  closes  mentioned  in  the  declaration, 
and  two  others  also,  at  the  rent  mentioned  in  the  avowry ;  it  was 


(si)  Forty  ▼.  Imbtr^  6  East,  434. 

(A)  Cooper  ▼.  Bltmdy,  I  Bingb.  N.  C. 
45,  reoognisiqg  Ptmiom  t.  7piu»»  3  Campb. 
372. 

(0  Rogert  t.  Pitcher,  6  Taunt.  202. 
See  also  WUlUam  v.  Bartkotomew,  1  Bos. 
H  Put  326 ;  Chraoenor  ▼.  Woodkoute,  I 
Bingb.  38  ;  Fenner  t.  Duplock,  2  Bingb. 
10 ;  Gregory  ▼.  Doidye,  3  Bingb.  474,  S. 
P. ;  Brook  ▼.  Biyye,  2  Bingb.  N.  C.  572. 
In  Rogere  t.  Pitcher,  and  Qranenor  t. 
Woodhouee,  tbe  distinction  is  pointed  ont 
between  the  case  where  a  person  has  ac- 
toaUy  reoeiyed  possession  from  one  who 
has  no  title,  and  the  case  where  be  has 
merely  attorned,  by  mistake,  to  one  who 
has  no  title.  In  the  former  case,  the 
tenant  cannot  (except  under  Tery  special 
circumstances),  dispute  the  title ;  in  the 


latter  be  may.  Per  Bayley,  J.,  in  Cot' 
nieh  ¥.  Searett,  8  B.  &  C.  475 ;  Halt  t. 
Butler,  10  A.  &  E.  204.  Se^alio  another 
distinction  in  Hoperqft  ▼.  Keye,  9  Bingb. 
613,  where  defendant  having  only  a  defea- 
sible title,  demised  to  plaintiff  for  years  ; 
before  tbe  first  quarter's  rent  was  due, 
plaintiff  was  ericted  by  title  paramount  to 
defendant's,  and  remidned  out  of  posses- 
sion for  some  weeks;  he  then  entered 
again  under  a  new  agreement  with  the 
person  who  had  so  evicted  him:  it  was 
holden,  that  a  distress  which  had  been 
taken  by  the  defendant,  could  not  be 
sustained ;  and  that  the  eviction  might  in 
this  case  be  given  in  evidence  on  the  issue 
of  non  tenuit.  See  also  Doe  d,  Bullem 
V.  MUle,  2  A.  &  E.  17,  and  amte,  under 
title  •*  Ejectment,"  p.  689. 
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holden  (k),  thai  the  proof  supported  the  avowry ;  for  each  part  of 
the  land  was  liable  to  the  whole  rent ;  the  tenant,  therefore,  held 
the  portion  of  the  land  mentioned  in  the  declaration  at  the  whole 
renty  and  a  distress  for  the  whole  miffht  have  been  taken  on  that  or 
any  part.  But  the  contract  on  whicn  the  rent  becomes  due  must 
be  truly  stated ;  hence  where  avowry  alleged  that  the  plaintiff  held 
at  a  yearly  rent  of  <£170,  as  tenant  to  A. :  On  non  tenrdi  mode  et 
forma^  it  was  holden  U),  that  proof  that  plaintiff  held  as  tenant  to 
defendant  of  two  thirds  only,  at  a  rent  of  ^170  for  the  whole,  was 
a  variance.  So  where  defendant  avowed  on  a  contract  for  <£100y 
and  proved  a  demise  at  15«.  an  acre,  amounting  to  <£lll,  it  was 
holden  (m)  a  variance.  Cognizance  by  defendant  as  bailiff  to  R.  W. 
for  rent  arrear  on  a  demise  from  R.  W.  Plea,  non  tenuit«  It 
appeared  bv  the  lease,  that  R.  W.  was  a  receiver  appointed  by 
Chancery,  m  a  cause  wherein  A.  was  plaintiff  and  B.  defendant ; 
the  reddendum  was  to  R.  W.,  or  any  future  receiver.  Verdict  for 
defendant,  which  the  court  refused  to  set  aside  (n),  observing,  that 
plaintiff  could  not  take  a  lease  from  R.  W.,  and  then  turn  round 
and  say  that  he  did  not  demise.  The  defendant  made  cognizance, 
1st,  under  a  demise  by  A.  to  B. ;  2ndly,  under  a  demise  from  B.  to 
the  plaintiff.  Plea  in  bar  to  each  cognizance.  The  defendant  may 
at  the  trial  abandon  the  seccmd  cognizance  and  examine  (6)  B.  in 
support  of  the  first  issue,  B.  stating  on  the  voir  dire,  that  he  did 
not  employ  the  attorney. 

Riens  in  Arrear. — Riens  in  arrear,  or  no  rent  in  arrear,  may  be 
pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to  conclude  to 
the  country ;  for  where  de  injurid  sud  proprid  absque  hoc  quod 
redditusfuU  in  aretro  was  pleaded  to  a  cogmzance  for  rent  arrear ; 
it  was  holden  (p)  ill,  on  special  demurrer,  as  putting  the  defendant 
to  an  unnecessiEury  replication.  This  plea  admits  the  holding  to  be 
as  stated  in  the  avowry ;  hence  if  the  avowry  state  that  the  plaintiff 
held  the  premises  under  a  rent  reserved  quarterly,  under  the  issue 
riens  in  arrear,  the  plaintiff  will  not  be  permitted  to  show  that  he 
held  (q)  under  a  rent  reserved  half-veariy,  A  general  plea  of  de 
injurid  sud  proprid  absque  tcdi  causa  to  an  avowry  or  a  cognizance 
for  rent  arrear  will  be  bad  (r),  on  q)ecial  demurrer ;  for  this  general 
plea  can  be  pleaded  only  '^  where  the  defendant's  plea  rests  merely 
upon  matter  of  excuse,  and  not  upon  any  matter  of  interest  or 
authority,  mediatelv  or  immediately  derived  from  the  plaintiff,  or 
any  commandment    («). 

(k)  HarffraMY.  Sheunni  6  B.  &  C.  34.  (p)  Horn  ▼.  Lewm,  Sa]k.  583. 

(0  Philpott  V.  Dobbtmon,  6  Bingh.  (q)  HiU  ▼.   WHgki,  2  Bsp.  N.  P.  C. 

|04.  670. 

(m)  Brtnon  ▼.  Sixyee^  4  Tannt.  320.  (r)  Jmet  t.  Kttehtn^  1  Bos.  &Pd1.  76. 

(n\  Dancer  t.  Hiufinff9,  4  Bingh.  2.  (#)  Croffate*8  case,  8  Rep.  66,  b.     See 

(o)  King  v.  Baker,  4  Ne7.  &  M.  228,  in  the  learned  comments  on  this  ease  in  Selby 

which  the  accuracy  of  the  report  in  Upton  t.  Bardontf  3  B.  &  Ad.  2 ;  I>oct.  pi.  114, 

V.  Curtis,  1  Biogh.  210,  was  questioned.  115. 
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Tender  of  Arrears. — ^The  same  rule  holds  in  this  case  as  in  the 
case  of  tender  of  amends  for  damage  feasant  (t)  ;  for  if  the  tenant, 
before  distress,  tender  on  the  land  the  arrears  of  rent,  the  taking 
of  the  distress  becomes  wron^ul,  and  the  tenant  may  maintain 
trespass  for  the  caption ;  but  if  the  distress  has  been  made,  and 
before  impounding  the  arrears  are  tendered,  then  the  detainer  only 
IS  unlawful,  and  the  tenant  may  bring  detinue  or  replevin.  Replevin 
for  taking  and  detaining,  &c.  Avowry  for  rent  arrear ;  plea,  that 
after  the  taking  and  before  the  impounding,  plaintiff  tendered  the 
rent  and  expenses.  On  special  demurrer  that  the  plea  was  an 
answer  only  to  part,  the  avowry  justifying  the  taking  and  detaining^ 
it  was  argued  that  there  was  not  any  instance  of  a  replevin  for  a 
mere  detention;  but  the  court  held(tf)  the  plea  good;  for  the 
detention  after  the  tender  satisfied  the  allegation ;  every  unlawful 
detention  was  a  new  taking.  After  the  distress  has  been  impounded, 
a  tender  of  the  rent  and  charges  is  too  late  {x).  And  it  is  incum* 
bent  on  a  party  pleading  a  tender  te  be  accurate  in  his  plea,  and  to 

i)rove  a  tender  to  the  full  amount  stated  (y).  Hence  where  de- 
endant  pleaded  nothing  in  arrear  beyond  £16^  and  pleaded  a 
tender  of  tibat  sum ;  proof  of  a  tender  of  £lb  16«.  was  holden  {z) 
insufficient,  although  the  latter  sum  only  was  proved  to  be  due  for 
rent. 

4.  Property, 

The  defendant  may  plead  property  in  himself,  in  bar  of  the 
action  (a),  and  this  plea  may  conclude  with  a  prayer  for  a  return 
and  damages  (6).  So  property  in  a  stran^r  may  be  pleaded  in 
bar  (c),  and  the  conclusion  of  this  plea,  praymg  a  return,  is  good  (d). 
So  it  is  a  good  plea  to  say,  that  the  property  is  to  the  plaintiff  and 
to  a  stranger ;  and  where  there  are  two  plaintifl^  that  the  property 
is  to  one  of  them  («). 

5.  Statutes: 

1.  Of  Limitations. 

2.  Of  Set-off. 

1.  Stat,  of  Limitations. — By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions 
of  replevin  snail  be  commenced  and  sued  within  six  years  after  the 
cause  of  action.  Hence  actio  non  accrevit  infra  sex  annos  is  a  good 
plea  in  bar  in  replevin. 

(0  2  Inst.  107.  (a)  Wildman  ▼.  Narttm,  1  Yentr.  249. 

(tt)  Evttfit  T.  Elliott,  5  A.  &  E.  142.  {b)  Presgrave  t.  Saundert,  1  Salk.  5. 

(*)  Ladd  ▼.  Thomas,  4  P.  &  D.  9.  (c)  Butcher  v.  Porter,  Carth.  243. 

(y)  John  T.  Jenkifu,  1  Cr.  &  M.  227  ;  (d)  Parker  ▼.  Melhr,  Ld.  Raym.  217, 

3  Tyr.  170.  and  Carth.  398. 
{z)  16.  (e)  1  Inst.  145.  b. 
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2.  Set-off. — There  cannot  be  a  set-off  in  replevin.  Avowry  for 
rent  arrear  \jplea,  riensin  arrear^]  and  issue  t/tereon.  Plaintiff  had 
given  a  notice  of  set-off  (/),  and  offered  to  support  it  by  evidence 
at  the  trial ;  but  Denison^  J.,  rejected  it.  The  court  of  G.  B. 
were  of  opinion,  that  the  evidence  was  properly  rejected,  observing, 
that  this  case  was  neither  within  the  letter  nor  the  intention  of  the 
statute  {g).  The  issue  was  special,  and  not  general.  It  was  not 
an  action  upon  a  personal  contract.  The  rent  savoured  of  the 
realty,  and  th%  remedy  was  by  distress ;  replevin,  they  added,  mA 
a  mixed  action.  The  judgment,  if  for  the  avowant,  must  be  for  a 
return  of  the  cattle.  To  take  the  benefit  of  the  statute,  plaintiff 
and  defendant  must  plead  properly.  In  debt  on  bond,  defendant 
cannot  set-off  under  non  estfaofum  or  solvit  ad  diem^  but  must  plead 
specially.  Perhaps  by  way  of  special  plea  to  the  awjfwry^  plaintiff 
might  have  pleaded  a  mutual  debt  of  more  than  the  rent.  There 
could  not  have  been  a  set-off  by  defendant  under  non  cepit^  nor 
could  there  be  for  plaintiff  under  riens  in  arrear.  To  an  avowry 
for  rent  arrear  (A),  the  tenant  pleaded  that  a  certain  sum  (equal  in 
amount  to  the  rent  arrear)  was  due  for  ground  rent  from  the 
avowant  to  the  original  landlord ;  that  payment  of  that  sum  was 
demanded  of  the  avowant,  who  refused  to  pay  the  same,  where- 
upon the  original  landlord  demanded  payment  of  the  tenant,  and 
threatened  to  distrain,  and  that  tenant,  in  order  to  avoid  a  distress, 
paid  the  ground  rent :  on  demurrer,  the  plea  was  holden  to  be 
good ;  Bmler^  J.,  observing,  that  there  was  a  difference  between  a 
payment  and  a  set-off;  the  former  might  be  pleaded  to  an  avowry, 
though  the  latter  could  not.  So  the  tenant  may  plead  (t)  payment 
of  an  annuity  secured  out  of  the  demised  lands  previously  to  the 
demise  to  him,  for  the  arrears  of  which  the  grantee  had  threatened 
to  distrain.  So  to  an  avowry  for  rent  (%),  the  tenant  may  plead 
payment  of  it  to  a  mortgagee,  to  whom  the  premises  haid  been 
mortgaged  in  fee  before  uie  demise  to  the  plamtiff,  and  who  had 
demanded  pa^pient  from  the  plaintiff,  and  threatened  '*  to  put  the 
law  in  force^  in  case  of  refusal ;  for  such  a  plea  is,  in  substance,  a 
plea  of  payment,  and  not  of  nil  habuit  in  tenementia  (Z),  nor  of 
eviction. 

{f)Ah9aUm  t.  Kmght,  C.  B.  E.  16  (k)  Se^ord  y.  Fletcher,  4  T.  R.  511. 

(0 


Geo.  II.,  Barnes,  450»4to,ed.;  BuU.  N.  (0  T^lor  ▼.  Zamira,  2  Manh.  R. 

V.lSl,  8.  C,i  Graham  ▼.  Fraine,  B.  R.  220;  6  Taunt.  524,  8,  C. 

H.  24  Geo.  II. ;  Layeoek  ▼.  Tujgiiull,  B.  {k)  Johm^n  ▼.  /(met,  9  A.  &  E.  809  ; 

p..  E.  27  Geo.  III.,  B.  P.  B.  499,  S.  P.  1  P.  &  D.  651. 

(j)  2  Geo.  II.  c  22,  8. 13.  (I)  See  ante,  p.  1197,  n. 
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IX.  Of  the  Judgment : 

L  For  the  Plaintiff. 
2.  For  the  Defendant. 

1.  For  the  Plaintiff. — As,  by  the  nature  of  the  proceedhigs  id 
replevin)  the  goods  dlustrained  are  delivered  by  the  sheriff  to  the 
plaintiff;  if  he  recovers,  he  can  have  judgment  for  damages  only. 
If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of  entry  is, 
*'  that  the  plaintiff  do  recover  his  damages,  by  reason  of  the  pre- 
mises^ (m) ;  whereupon  a  writ  of  in<}uiry  is  awarded  to  ascertain  the 
damages,  and  on  return  of  the  inquisition,  final  judgment  is  entered 
for  the  damages  found  by  the  inquisition,  and  costs  de  incremento. 
If  the  plaintiff  obtains  a  verdict  (n),  then  the  jury,  on  that  verdict, 
ascertains  the  damages  and  costs,  and  the  judgment  is,  '^  that  the 
plaintiff  do  recover  against  the  defendant,  the  damages  assessed  by 
the  jurors,  and  costs  de  incremento.'" 

2.  For  the  Defendant. — ^At  the  conunon  law,  when  the  merits  of 
a  suit  in  replevm  were  decided  by  a  verdict  for  the  defendant,  or 
judgment  for  him  on  demurrer,  or  confession  by  the  plaintifl^  the 
judgment  for  the  defendant  awarded  him  a  return  of  the  distress 
irreplevisable.  A  different  rule  obtained  in  the  case  of  a  nonsuit, 
for  m  that  case  the  defendant  was  not  entitled  to  this  judgment. 
To  remedy  the  inconvenience  which  proceeded  from  the  plaintiff,  in 
the  case  of  nonsuits,  having  several  replevins  for  one  and  the  same 
cause,  it  was  enacted,  by  stat.  13  Edw.  I.  c.  2,  that  as  soon  as  the 
return  of  the  beasts  diould  be  adjudged  to  the  distrainor,  the  sheriff 
should  be  commanded  by  a  judicial  writ  to  return  the  beasts  to  the 
distrainor,  in  which  writ  is  to  be  inserted  a  direction  to  the  sheriff 
not  to  deliver  the  beasts  without  a  writ  making  mention  of  the 
judgment  riven  by  the  justices  (26).  By  this  statute,  if  the  plain- 
tiff in  replevin  be  once  nonsuited,  he  cannot  have  a  new  replevin, 
but  must  sue  out  a  writ  according  to  the  directions  of  the  statute. 
This  writ  is  termed  a  writ  of  second  deliverance.    It  is  a  judicial 

(m)  2nd  Book  of  Jadgm.  20.  (»)  lb. 

(26)  It  appears  from  the  words  printed  in  italics,  and  those  which 
follow  them  in  the  statute,  viz.  **  quod  fieri  non  poierit  nisi  per  breve 
quod  exeat  de  rotulis  justic^  coram  quibus  deducta  fuerit  loquela,'*  that 
the  provisions  of  this  statute  are  confined  to  those  cases  where  the  cause 
has  been  removed  into  the  superior  court,  and  the  plaintiff  has  been  non- 
suited there.  If  this  be  the  true  construction,  it  will  follow  that,  so  long 
as  the  cause  remains  in  the  county  court,  the  plaintiff  may  replevy  the 
distress  after  nonsuit  there,  and  return  made  in  infnitum,  as  he  might 
before  this  statute. 
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writ,  issuing  out  of  the  court  of  record  in  which  the  nonsuit  was 
had  (27).  The  writ  of  second  deliyerance  (o),  is  a  supersedeas  in 
law  to  the  sheriff  to  forbear  to  execute  the  writ  de  retamo  ha- 
bendo  (28)  obtained  on  the  nonsuit  of  the  plaintiff,  if  deliyered 
to  the  sheriff  before  return  is  made.  If  upon  the  writ  of  second 
deliyerance,  the  party  repleyying  makes  default  a  second  time  for 
any  other  cause,  the  statute  hi^  prorided,  that  the  distress  shall 
remain  irrepleyisable  for  eyer. 

In  the  case  of  a  distreas  for  rent  arrear,  the  stat.  17  Car.  II.  e. 
7,  has  prescribed  to  the  defendant  the  mode  of  proceeding  in  the 
four  following  cases : — 

I.  If  the  plaintiff  shaU  be  nonsuit,  before  issuejoinedf  in  any  suit 
of  repleyin  by  plaint  or  writ  lawfully  remoyed :  The  defendant  must 
make  a  suggestion  in  nature  of  an  ayowry  or  cognizance  for  the  rent 
arrear,  whereupon  the  court,  upon  prayer  of  the  defendant,  will 
award  a  writ  of  inquiry  touching  the  sum  in  arrear  at  the  time  of 
the  distress,  and  the  yalue  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  haye  judgment  to  recoyer  the  rent 
arrear,  if  the  distress  amounts  to  the  yuue  of  it ;  if  not,  then  to 
recoyer  the  yalue  of  the  distress,  with  fuU  costs  (29)* 

II.  If  the  plamtiff  shall  be  nonsuit,  after  cognizance  or  ayowry 
made,  and  issue  joined :  In  this  case  the  jurors  that  are  impanelled 
to  inquire  of  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  yalue  of  the  distress,  and 
thereupon  the  defendant  is  entitled  to  the  same  judgm^it  as  in 

C^UttS  JL. 

III.  If,  after  cognizance  or  ayowry  made,  and  issue  joined,  the 
yerdict  shall  be  ^yen  against  the  plamtiff:  As  in  the  last  case,  the 
jurors  that  are  unpaneUed  to  inquire  of  such  issue  shall,  at  the 
prayer  of  the  defendant,  inquire  concerning  the  sum  of  the  arrears, 
and  the  yalue  of  the  distress,  and  thereupon  the  defendant  is  en- 
titled to  the  same  judgment  as  in  case  I. 

(o)  2  Inst.  341. 


(27)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VII.  4. 

(28)  But  not^  to  the  writ  of  inquiry  of  damages  on  stat.  21  Hen.  VIII. 
c.  19,  Salk.  95,  o1r  on  stat.  17  Car.  II.  c.  7,  Ventr.  64  ;  2  Wils.  117. 

(29)  For  the  form  of  prayer,  writ  of  inquiry,  and  judgment,  where  the 
distress  amounts  to  the  yalue  of  the  rent,  see  LUly*s  Entries,  3d  edition, 
1758,  p.  610.  For  the  form  of  the  judgment  where  the  distress  is  of  less 
yalue  than  the  rent,  see  Tidd's  Practical  Forms,  Ist  ed.  p.  292.  If  tiie 
plaintiff  be  nonprossed  after  defendant  has  ayowed,  for  want  of  a  plea 
in  bar,  it  seems  unnecessary  to  add  a  suggestion,  the  cause  of  the  dis- 
tress being  sufficiently  ascertained  by  the  avowry.  See  the  form  of  the 
writ  of  inquiry  in  this  case,  in  Tidd's  Prac.  Forms,  1st  ed.  p.  163,  164. 
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It  must  be  observed,  that  if  the  jurors  give  a  defective  verdict, 
e,  ^,,  if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum 
of  the  arrears,  this  omissicm  cannot  be  supplied  by  a  writ  of  inquiry ; 
becMise  the  statute  directs  that  the  jurors,  who  are  impanelled  to 
try  the  issue,  shall  inquire  concerning  the  sum  of  the  arrears  (p). 
The  case  of  Sheape  v.  CtJpeper  was  recognized  by  Lord  Hardwiche^ 
C.  J.,  in  R.  V.  Kt/noitouj  B.  R.  T.  10  Geo.  II.,  MS. ;  where  it  was 
holden,  that  the  court  could  not  supply  a  defective  verdict,  where 
several  traverses  had  been  taken  on  a  return  to  a  mandamus,  under 
the  statute  9  Ann.  c.  20,  and  the  jury  had  omitted  to  find  domaees 
and  costs  for  the  plaintiff.  See  also  Ca.  Temp.  Hardw.  297.  Tiria 
point  was  again  moved  in  Freeman  v.  Lady  Archer^  2  Bl.  763 ;  and 
Gould^  J.,  then  expressed  a  doubt,  whether  a  writ  of  inquiry  could 
be  granted  to  supply  a  defective  verdict  for  the  defendant  in  the  case 
of  an  avowiy  for  rent  arrear.  It  appears  clearly,  from  the  case  of 
Sheape  v.  CSdpeper^  that  it  cannot.  And  in  a  subsequent  ease, 
where  the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the  distress,  and 
judgment  was  entered  for  the  damages  assessed ;  it  was  holden,  that 
this  judgment  was  erroneous,  and  could  not  be  amended  into  a 
judgment  under  the  statute,  because  the  neglect  of  such  inquiry  by  the 
jury  could  not  be  in  any  manner  supplied  (9).  But  in  cases  where 
the  court  is  not  restrained  by  the  express  words  of  the  stat.  17  Car* 
II.  c.  7,  s.  2,  (which  relates  to  rent  arrear  only,)  an  inquiry  may  be 
granted  to  supply  omissions  on  the  part  of  the  jury  at  the  trial  of 
the  replevin.  Hence,  where  the  defendant  avowed,  as  overseer  of 
the  poor,  for  a  distress  for  a  rate  under  stat.  43  Eliz.  c.  2,  and  at 
the  trial,  the  plaintiff  was  nonsuit,  and  the  jury  was  discharged 
without  any  inquiry  of  the  treble  damages  given  by  the  19th  section 
of  that  statute  to  defendants  in  case  01  a  nonsuit  after  appearance ; 
an  application  was  made  to  the  court  that  the  avowants  miffht  have 
a  writ  of  inquiry  awarded  to  supply  this  defect,  which  application, 
after  much  debate,  was  grantedfr).  A  similar  application  was 
made  in  the  case  of  Valentine  v.  Fawcett^  2  Str.  1021 ;  Ca.  Temp. 
Hard.  138,  where  a  verdict  had  been  ^ven  for  the  defendant,  who 
had  avowed  under  the  same  statute,  43  Eliz.  c.  2.  Lord  Hardwickep 
C.  J.,  (with  whom  the  rest  of  the  court  concurred,)  was  of  opinion^ 
that  a  writ  of  inquiry  ought  to  be  granted,  upon  the  ground,  that 
the  words  of  this  section  of  the  statute  were  sufficient  to  take  in  this 
case,  viz.  ^^  that  defendant  shall  recover  treble  damages,  to  be  as- 
sessed by  the  same  jurv,  or  u?rit  to  inouire  of  the  damages^  as  the 
same  shall  require."    The  case  of  Valentine  v.  Fawcett  was  recog- 


!i 


'p)  8heap€'7,  Culpeper,  1  Lev.  255.  common  law  jadgment. 

[q)  Reei  y.  Morgm,  3  T.  R.  349.   But  (r)  Herbert  ▼.    Waltere,   Ld.  lUym. 

the  court  in  this  case  permitted  the  defen-  59 ;  Salk.  205  ;  Garth.  362,  S.  C. 
dant  to  amend  his  jad^ent  bj  entering  a 
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niied  in  JDewett  v.  Marshall,  2  BI.  R.  921,  and  3  Wils.  442,  in 
which  the  court  awarded  a  supplemental  writ  of  inquiry,  after  ver- 
dict found  for  the  defendant,  who  had  avowed  under  the  statute 
43  Eliz.  c.  2. 

IV.  If  judgment  be  given  upon  demurrer  for  the  avowant  or 
person  making  the  cosnizance :  in  this  case  the  court,  at  the  prayer 
of  the  defen^nt,  will  award  a  writ  to  inquire  of  the  value  of  the 
distress  (30),  and  upon  return  thereof  the  like  judgment  shall  be 
ffiven  as  in  case  I.,  that  is  to  say,  to  recover  the  rent  alleged  to  be 
m  arrear  in  the  avowry  or  cognizance,  if  the  distress  shall  amount  to 
the  value  of  it ;  if  not,  then  to  recover  the  value  of  the  distress,  with 
full  costs  (31).  That  there  may  not  be  any  failure  of  justice,  the 
fourth  and  last  section  of  the  statute  directs,  that  in  all  the  pre- 
ceding cases,  where  the  value  of  the  cattle  (32)  distrained  shall  not 
be  found  to  be  to  the  full  value  ofthe  arrears,  the  party  to  whom  such 
arrears  are  due,  his  executors,  or  administrators,  may,  from  time  to 
time,  distrain  again  for  the  residue.  It  is  worthy  of  remark,  that 
this  statute,  which  defines  with  so  much  accuracy  the  mode  of  pro- 
ceeding to  be  adopted  by  a  defendant  who  succeeds  in  a  replevin 
suit,  has  not  superseded  the  judgment  at  common  law,  which  may 
still  be  entered,  if  the  defendant  shall  be  so  advised ;  for  the  statute 
is  considered  as  giving  a  further  remedy,  and  not  as  extinguishing 
the  remedy  to  mnch  the  defendant  was  entitled  at  common  law. 
Under  this  view  of  the  statute,  it  has  been  holden  (r),  that  an 
avowant  may  enter  a  common  law  judgment,  and  also  pray  a  writ 
of  inquiry  under  the  statute.  It  ought,  however,  to  be  observed, 
that  the  remedy  provided  by  the  statute  is  attended  with  this  ad- 
vantage, that  tne  writ  of  inquiry  awarded  under  it  may  be  exe- 
cuted, notwithstanding  the  plaintiff  has  sued  out  a  writ  of  second 
deliverance  (s)  (33) ;  whereas  the  writ  of  second  deliverance,  if  deli- 

(r)  Baker  r.  Lade,  Garth.  254.  («)  Cooper  ▼.  Sherbrooke,  2  Wils.  116. 


(30)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or  cog- 
nizance being  admitted  by  the  demurrer,  it  is  not  necessary  in  diis  case, 
as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should  extend  to  the 
amount  of  the  rent  in  arrear. 

(31)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant,  prayer 
of  writ  of  inquiry,  award  thereof,  writ,  return  of  the  value  of  the  distress, 
amounting  to  less  than  the  rent  alleged  to  be  due,  and  final  judgment 
thereupon,  in  Mounson  v.  Redshawy  1  Saund.  195. 

(32)  The  preceding  clauses  of  this  statute  mention  goods  and  cattle 
distrained,  but  this  speaks  of  cattle  only.  The  omission  of  the  word 
**  goods*'  in  this  clause  appears  to  be  casual. 

(33)  The  same  rule  holds  with  respect  to  the  writ  of  inquiry  of  da- 
mages under  the  21  Hen.  VIII.  c.  19,  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.   Prati  v.  Rutlidgey  Salk.  95. 
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vered  to  the  sheriff  before  return  made,  operates  as  a  supersedeas 
to  the  writ  of  reiorno  habendo^  issuing  on  the  conunon  law  judg- 
ment {t). 


X.  Of  the  Costs^  and  herein  of  the  Costs  in  Error. 

1.  As  to  the  Plaintiff. — ^At  the  common  law,  the  plaintiff 
obtaining  judgment  in  replevin  was  not  entitled  to  costs  (ti) ;  but 
now,  by  the  stat.  of  Gloucester,  6  Edw.  I.  c.  1,  s.  2,  the  plaintiff  is 
entitled  to  costs  in  all  cases  where  he  was  entitled  to  damages 
antecedently  to  the  statute  of  Gloucester;  of  course,  therefore, 
the  plaintiff  is  entitled  to  costs  in  replevin. 

2.  As  to  the  Defendant. — ^At  the  common  law,  if  an  avowry,  or 
cognizance,  or  justification,  was  found  for  the  defendant  in  replevin, 
or  if  the  plaintiff  was  otherwise  barred,  the  defendant  was  not 
entitled*to  costs ;  but  now,  by  stat.  7  Hen.  V III.  c.  4,  s.  3,  persons 
making  avowry,  cognizance,  or  justification  in  replevin,  or  second 
deliverance,  for  any  renty  custom^  or  service^  if  their  avowry,  &c.  be 
found  for  them,  or  if  the  plaintiff  be  otherwise  barred,  shall  recover 
their  damages  or  costs,  as  the  plaintiff  should  have  done  if  he  had 
recovered.  And  by  stat.  21  Hen.  VIII.  c.  19,  (which  permits 
avowries,  &c.  in  replevin,  and  second  deliverance  to  be  made  by  the 
lord,  &c.,  alleging  tne  land  to  be  holden  of  him,  without  naming  the 
tenant,)  damages  and  costs  are  given  to  the  defendants  in  replevin, 
not  only  in  the  cases  provided  for  by  the  preceding  stat.  of  7  Hen. 
VIII.  c.  4,  but  also  in  the  cases  of  avowries,  &c.,  for  damage 
feasant,  or  for  other  rents,  if  such  avowries,  &c.  be  found  for  them, 
or  if  the  plaintiff  be  otherwise  barred.  See  stat.  11  Geo.  II.  c.  19, 
B.  22,  as  to  double  costs,  ante^  p.  1197.  Under  this  statute  it 
has  been  holden  {x),  that  defendants  were  entitled  to  double  costs 
upon  a  judgment  in  their  favour,  where  they  had  avowed  generally 
under  the  statute,  although  they  pleaded  many  other  avowries  in 
various  rights,  from  whidi  it  was  suggested,  that  they  did  not 
distrain  as  landlords,  but  with  a  view  merely  to  try  a  title.  Upon 
a  distress  for  an  heriot,  the  defendant  will  be  entitled  to  costs,  out 
not  upon  a  distress  for  an  amerciament,  in  a  leet,  for  not  doine  suit, 
because  tibe  statute  extends  only  to  customs  and  services  (y).  A 
replevin  is  not  within  the  meaning  of  the  statute  8  &  9  Will.  III. 
c.  11,  s.  1  (2r),  which  gives  costs  to  persons  who  are  improperly 
made  defendants  in  actions  or  plaint  of  trespass,  assault,  false 
imprisonment,  or  gectio  fimus. 


(/)  2  Init  341,  andS.  P.vwHoU,  C.  (y)  PoHer  t.  Gray,  Cro.  Eli«.  300. 

J.,  in  Pratt  t.  RutUU,  12  Mod.  547.  See  Gotobed  t.  Wool,  6  M.  &  S.  128. 

fii)  Tidd's  Pr.  956,  ed.  7th.  (jr)  In^lo  t.  WordMWOrth,  3  Burr.  1285. 
(x)  Jokuon  T.  Lawmm^  2  Bingh.  341. 
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Casts  in  Error. — By  stat.  8  Hen.  VII.  c.  10,  reciting  that 
writs  of  error  were  often  brought  for  delay,  it  is  enacted,  *^  That  if 
any  defendant  or  tenant,  against  whom  judgment  is  given,  sue  any 
writ  of  error  to  reverse  it,  in  delav  of  execution,  if  judgment  w 
affirmed,  &c.,  the  person  against  whom  the  writ  of  error  is  issued 
shall  recover  his  casts,  ana  damages  for  the  delay  and  vexation." 
This  statute  applies  only  to  cases  where  the  juc^ment  below  is  for 
the  plaintiff;  and  subsequent  statutes,  viz,  3  Jac.  I.  c.  8,  and  16 
&  17  Car.  II.  c.  8,  have  not  extended  the  description  of  persons  to 
whom  relief  was  meant  to  be  given  by  the  stat.  3  Hen.  \  II.  c.  10. 
Hence,  where  in  replevin  in  C«  B.  (a),  the  defendant  made  cogni- 
zance for  rent  in  arrear,  and  had  a  verdict  and  judgment  pursuant 
to  the  stat.  17  Car.  II.  c.  7,  which  judgment  was  affirmed  m  B.  R. 
on  a  writ  of  error  brought  by  the  plaintiff.  On  application  to  the 
court  of  B.  R.  that  the  defendant  in  error  might  be  allowed  interest 
on  the  sum  recovered  by  the  judgment  below,  bv  force  of  the  stat. 
3  Hen.  VII.  c.  10,  the  court  refused  to  grant  relief,  observing,  that 
the  case  of  Cone  v.  Bowles,  4  Mod.  7,  8,  had  settled  the  qu^ion, 
that  an  avowant  in  replevin,  for  whom  judgment  below  was  given, 
which  was  afterwards  affirmed  in  error,  was  not  within  the  statute. 
By  stat.  8  &  9  Will.  HI.  c.  11,  s.  2,  ^^  Costs  in  error  are  given  to 
the  defendant,  where  the  judgment  below  is  for  him  and  is  affirmed 
on  error.**  This  statute  appues  only  to  those  cases  {b)  where  judg- 
ment is  given  on  demurrer  for  defendants  below;  consequently, 
where  an  avowant  in  replevin  for  rent  arrear  had  a  verdict  and 
judgment  below,  which  judgment  was  afterwards  affirmed  on  error ; 
it  was  holden,  that  such  defendant  was  not  entitled  to  his  costs 
under  the  preceding  statute. 

(a)  QoUOng  t.  IHa»,  10  Eait,  2.  {h)  CMdmg  ▼.  Duw,  10  Eaat,  4. 
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CHAPTER  XXXIV. 


RESCOUS. 


The  tenn  rescous,  as  far  as  relates  io  the  subject  of  Hub 
chapter  (1),  means  the  setting  at  liberty,  against  law,  a  person 
arrested  by  process  or  coarse  of  law  (a).  To  recover  a  compensa- 
tion  for  t4  injury,  the  plabtiff  may  bring  an  action  of  rescous,  or 
an  action  on  the  case,  against  the  party  guilty  of  the  rescous.  The 
action  of  rescous  having  fallen  into  disuse,  the  usual  mode  of  pro- 
ceeding is  by  an  action  on  the  case,  to  support  which,  it  is  neces- 
saiy  for  the  plaintiff  to  prove ; 

1.  The  ori^nal  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of  them, 
sworn  to  be  true  copies  b^  a  witness  who  has  compared  and  ex- 
amined them  with  the  origmals. 

8.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to  the 
court  whether  the  arrest  was  legal  or  not;  for  without  a  legal 
arrest  there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant,  *'  that 
he  has  a  warrant  against  him,  and  that  he  arrests  him,^  wiU  not 
constitute  an  arrest  (ft),  if  the  defendant  afterwards  escapes  from 
the  officer ;  but  if  the  defendant  acquiesces,  and  goes  along  with 
the  officer^  this  will  be  considered  as  submitting  hiro^lf  to  the  pro- 
cess, and  as  complete  an  arrest  as  if  the  officer  had  touched  the 

(a)  1  Inst.  160»  b.  (b)  Getmer  t.  Sparii,  Salk.  79. 


(1)  For  rescous  of  distress,  see  ante^  tit.  ''Distress,''  sect.  VIII.  p. 
678.  Where  cattle  of  defendant's,  taken  as  a  distress  damage  feasant, 
in  the  absence  of  the  distrainor,  escaped  back  into  the  defendant's  grounds, 
and  remained  for  half  an  hour,  whence  they  were  again  driven  by  the 
plaintiff,  and  were  retaken  by  defendant;  it  was  holden  not  to  amount  to 
a  rescue,  there  being  an  abandonment  of  the  right  of  freshly  following. 
Knowles  v.  Blake,  5  Bingh.  499.  In  case  of  distress  for  rent  arrear,  if 
the  distress  escapes,  the  party  may  distrain  de  novo,  Vasper  v.  Eddaws, 
Ca.  Temp.  Holt,  257. 
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person  of  the  defendant  (c).  An  officer  having  two  warrants  in  his 
pocket  against  the  defendajit  (d)^  at  the  several  suits  of  A.  and  B., 
laid  his  hands  on  the  defendant,  and  said  to  him,  '^  I  arrest  you  by 
virtue  of  a  warrant  that  I  have  ;^  but  he  did  not  ediow  the  defendant 
the  warrant,  nor  had  it  in  his  hand,  nor  told  the  defendant  at 
whose  suit  he  arrested  him,  neither  did  the  defendant  demand  to 
see  the  warrant,  or  to  be  informed  at  whose  suit  he  was  arrested. 
It  was  holdeuy  1st,  that  this  arrest,  without  showing  the  warrant, 
and  without  mentioning  at  whose  suit  the  defendant  was  arrested, 
was  legal,  and  that  it  was  not  incumbent  on  the  officer  to  show  the 
warrant  to  the  defendant  until  he  obeyed  and  demanded  it.  2ndly, 
That  this  arrest  was  legal,  although  the  officer  had  not  the  warrant 
in  his  hand,  and  although  he  had  two  warrants  in  his  pocket  for  the 
defendant ;  for,  beine  under  the  bailiff's  arrest,  he  was  in  custody 
for  all  causes  for  which  the  sheriff  had  made  his  warrant  against 
him,  although  the  sheriff  or  bailiff  did  not  mention  any  speciaUy. 

By  stat.  29  Car.  II.  c.  7,  s.  6,  ^^  No  person  upon  the  Lord's  day 
shall  serve  or  execute  any  writ,  process,  warrant,  order,  judgment, 
or  decree,  (except  in  cases  of  felony  or  breach  of  the  peace,)  but 
the  service  of  every  such  writ,  &c.  shall  be  void  to  all  mtents  and 
purposes.^  As  it  is  matter  of  public  policy  (e),  that  proceedings  of 
the  nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend  on 
the  assent  of  the  party  afterwards  to  waive  an  objection  to  such 
proceedings,  because  they  are  in  themselves  absolutely  void  by  the 
statute.  In  the  construction  of  this  statute  (/),  it  has  been  holden, 
that  an  arrest  cannot  be  made  oil  a  Sunday  for  non-payment  of  a 
penalty  by  a  defendant  who  has  been  convicted  on  a  penal  statute. 
The  statute  prohibits  orimnal  arrests  only  on  Sundays.  Hence  a 
defendant,  who  verongfulfy  escapes  from  the  custody  of  the  law, 
may  be  retaken  upon  a  Sunday,  on  fresh  pursuit  (^),  or  by  virtue  of 
an  escape  warrant  (A),  which  is  in  the  nature  of  fresh  pursuit,  for 
it  is  not  original  process,  and  a  commitment  upon  it  is  only  the  old 
commitment  continued  dovm.  But  after  a  voluntary  escape,  de- 
fendant cannot  be  retaken  on  a  Sunday  (i).  So  where  A.  was 
arrested  at  the  suit  of  B.,  and  discharged,  the  sheriff  not  knowing 
that  there  was  also  a  detainer  in  his  office  against  A.  at  the  suit 
of  C,  and  on  the  Sunday  following  the  sheriff  arrested  A.  at  the 
suit  of  C,  the  court  discharged  him  out  of  custody,  considering  the 
arrest  on  the  Sunday,  either  as  an  original  taking,  which  was  pro- 
hibited by  the  statute,  or  as  a  retaking  after  a  voluntary  escape, 

(c)  Homer  t.  Batiyn^  B.  R.  H.  12  626. 

Geo.  II.,  BnU.  N.  P.  62.  (A)  Adjudged  in  Parker  t.  Jtfbor,  Lord 

{d)  Hodgee  t.  Marke,  Cro.  Jac.  485.  Raym.  1028 ;  Salk.  626 ;  6  Mod.  95. 

(e)  Taylor  t.  PMUipe,  3  East,  155.  (t)  Featkereionehmtffh  t.  Aikhuon,  — 

(/)  R.  T.  Myere,  1  T.  R.  265.  BameB,  373. 
is)  Admitted  in  Parker  v.  Moor,  Salk. 
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^hich  was  "bad  under  the  authority  of  the  preceding  case  (k\ 
where  the  distinction  between  a  voluntary  and  a  negligent  escape 
was  recognized.  A  person  may  be  arrested  on  a  Sunday  on  an 
attachment  for  a  rescue  (/)•  But  a  rule  nisi  for  an  attachment  for 
non-payment  of  a  sum  of  money,  pursuant  to  the  master's  allocatur, 
cannot  be  served  on  a  Sunday  (m).  If  a  defendant  (n),  after  an 
arrest  on  mesne  process,  is  rescued  on  his  way  to  gaol,  the  only 
remedy  which  the  plaintiff  has,  is  by  an  action  against  the  rescuers, 
since  the  sheriff  is  excusable  by  reason  of  the  rescue ;  for  on  mesne 
process  the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return  to  return 
the  rescous  (2).  In  an  action  against  the  sheriff  for  an  escape  on 
mesne  process,  if  he  pleads  a  rescue,  it  is  not  incumbent  on  hun  to 
show  that  the  rescue  was  returned  (o). 

4.  The  plaintiff  must  prove  the  damage  sustained  bv  the  rescue, 
mz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the  defend- 
ant (3). 

By  a  contract  of  sale,  the  property  sold  was  to  be  paid  for  in 
ready  money.  The  vendee  induced  the  servant  of  the  vendor  to 
deliver  it  for  a  check  upon  a  banker,  by  representing  it  to  be  as 
good  as  ready  money;  m  fact,  he  had  overdrawn  his  account  for 
many  months.  The  vendor,  after  keeping  the  check  for  two  days, 
presented  it  at  the  bankers,  when  payment  was  refused.  On  the 
same  day  that  the  goods  were  purchased,  the  vendee  gave  a  warrant 


(k)  Atknuon  t.  Jamuon,  5  T.  R.  25. 

(0  WiUes,  459. 

(m)  3PIleham  t.  Smith,  8  T.  R.  86. 


(n)  May  t.  Proby,  Cro.  Jae.  419. 
(o)  Gorges  v.  Gore,  3  Lev.  46. 


(2)  If  the  party  is  once  within  the  walls  of  the  prison*,  though  the 
custody  is  on  mesne  process  only,  yet  a  rescue  thence  by  any  persons, 
(except  the  king's  enemies)  f,  will  not  excuse  the  sheriff.  So  on  writs 
of  execution  the  sheriff  cannot  return  a  rescue ;  for  the  law  supposes  that 
the  sheriff  is  attended  with  his  posse  comitatus  t.  So  if  the  defendant  is 
brought  out  of  prison  after  judgment,  and  before  any  charge  in  execution 
on  a  habeas  corpus,  and  is  rescued  on  his  way  to  the  judge's  chambers, 
the  sheriff  will  be  answerable  in  an  action  for  an  escape ;  for  it  is  his  duty, 
and  so  he  is  directed  by  the  writ,  to  provide  for  the  sure  and  safe  conduct 
of  the  party  §• 

(3)  With  respect  to  damages,  Holty  C.  J.,  in  Wilson  v.  Gary,  6  Mod. 
211,  said,  that  the  defendants  were  not  entitled  to  any  favour  because 
they  were  guilty  of  a  violence  against  the  process  of  the  law,  and,  there- 
fore, this  case  was  not  to  be  compared  to  the  case  of  a  negligent  escape. 

*  May  T.  Proby,  1  Roll.  Rep.  441.    Resolved,  per  iot.  Cur,,  recognised  in  1  Sir. 
435. 
t  Per  Cote,  in  his  report  of  8outheote*s  case,  4  Co.  84,  a. 
X  May  V.  Proby,  1  RoU.  Rep.  441.     Resolved  per  tot.  Cur. 
§  Crompton  ▼.  Ward,  Str.  429. 

VOL.  II.  2  M 
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of  attorney  to  a  creditor,  under  which  judgment  was  immediately 
entered  up  and  execution  issued ,  and  the  property  in  question  seized 
by  the  bailiff  of  a  liberty ;  while  it  was  in  his  custody,  the  vendor 
rescued  it;  it  was  holden(jp),  in  an  action  brought  against  the 
latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that  the  question 
whether  the  contract  of  sale  was  so  vitiated  by  fraud,  as  to  prevent 
the  property  in  the  ffoods  pussing  to  the  vendee,  depended  upon  a 
question  of  fact  which  ought  to  have  been  submitted  to  the  jury, 
viz.  whether  the  vendee  had  obtained  possession  of  the  goods  with 
a  preconceived  design  not  to  pay  for  them!  for  if  he  had,  that 
would  be  such  a  fraud  aa  would  vitiate  the  sale,  and  prevent  the 
property  from  passing  to  him. 

Where  a  draft  for  money  was  intrusted  to  a  broker  to  buy  ex- 
chequer bills  for  his  principal,  and  the  broker  received  the  money 
and  misapplied  it  by  purcnasing  American  stock  and  bullion,  in- 
tending to  abscond  with  it  and  go  to  America,  and  did  accordingly 
abscond,  but  was  taken  before  he  quitted  England,  and  thereupon 
surrendered  to  the  principal  the  securities  for  the  American  stock 
and  the  bullion,  who  sold  the  whole  and  received  the  proceeds :  it 
was  holden  {g\  that  the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who  became  bankrupt  on 
the  day  on  which  he  so  received  and  misapplied  the  money. 

(p)  Earl  qf  Bristol  t.  WiUmore,  1  B.  (q)  Taylor  y.  Plumer,  3  M.  &  S.  562. 

&  C.  514.  See  Gladslone  ▼.  Hadwen,  1  M.  &  S.  517. 
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SHIPPING. 


I.  Of  the  Ship  Registry  Statute,  3  (^  4  Will.  IV.  c.  65,  p.  1 213. 

II.  Of  Seamen*s  Wages  and  the  Statutes  relating  thereto^  viz. 
6^6  WtU.  IV.  c.  19,  p.  1231 ;  8  Geo.  I.  c.  24,  p.  1284. 

III.  Of  the  LiaJnlity  of  Shipnnoner  for  Repairs,  &c.,p.  1239. 


I.  Of  the  Ship  Registry  Statute,  8^4  Will.  IV.  c.  66  (1). 

The  re^terinff  of  ships  appears  to  have  been  first  introduced  (a) 
into  practice  in  this  country  by  the  Navigation  Act,  12  Car.  II.  c. 
18,  s.  10,  A.  D.  1660  (b),  but  that  statute  only  required  foreign 
ships  British  owned  to  be  registered.  The  stat.  7  &  8  Will.  III.  c. 
22,  s.  17,  required  British  or  phintation  built  ships,  British  owned, 
if  intended  to  be  employed  in  the  plantation  trade,  and  also  prize 
ships,  to  be  registered.  All  former  laws  relating  to  the  registering 
of  British  vessels,  having  been  repealed  by  the  stat.  6  Geo.  IV.  c. 
105,  an  act  was  passed,  6  Geo.  IV.  c.  110,  which  came  into  opera- 
tion on  the  5th  of  January,  1826. — This  act  has  also  been  since 
repealed  bv  stat.  3  &  4  Wm.  IV.  c.  50,  and  new  provisions  for  re- 
gistering Britidi  vessels  have  been  made  by  stat.  8  &  4  Will.  IV. 
c.  55. 

(a)  See  Abbott  on  SUpping,  p.  246,      3  &  4  Will.  IV.  c.  54,  amended  hj  stat. 
B.C.,  5th  edit.  4  &  5  WUl.  IV.  c.  89,  8. 11. 

(fi)  The  present  Navigation  Act  is  the 


(1)  So  much  of  this  act  as  establishes  rules  for  ascertaining  the  tonnage 
of  ships  has  been  repealed,  so  far  as  respects  the  merchant  shipping  of  the 
United  KiDfi;dom»  by  stat.  5  &6  Will.  IV.  c.  56.  As  to  ships  built  and 
trading  witnin  the  limits  of  the  East  India  Company's  charter,  see  stat. 
3  ds  4  Vict.  c.  66. 
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The  important  points  of  difference  (b)  between  the  regulations 
now  in  force,  and  thoee  which  were  in  force  before  the  stat.  6  Geo. 
IV.  c.  110,  are  these :  Ist,  It  is  no  loncer  necessary  to  recite  the 
certificate  of  registry  in  a  contract  for  the  sale  of  a  ship  (c).  2nd]y, 
In  a  bill  of  sale  or  other  instrument  intended  to  operate  as  a  transfer 
of  the  property,  it  is  sufficient  to  recite  the  principal  contents  of  the 
certificate,  and  a  provision  is  introduced  with  a  view  to  prevent  the 
effect  of  certain  errors  in  the  recital — ^see  sect.  31  (2).  3dly,  The  in- 
dorsement on  the  certificate  is  to  be  made  by  the  public  officers, 
instead  of  the  party  transferring — sect.  34.  4thly,  A  mortgagee  or 
trustee  for  the  payment  of  debts,  is  not  to  be  deemed  an  owner,  (see 
sect.  42,)  nor  is  his  interest  to  be  affected  by  the  subsequent  bank- 
ruptcy of  the  mortgagor  or  assignor,  on  the  ground  of  reputed  otm- 
ership,  (see  sect.  43,  Mobinson  v.  M^JDonnelL,  5  M.  &  S.  228,  andan^^, 
vol.  1,  p.  217,  n.).  5thly,  The  specific  share  of  every  part  owner 
must  be  mentioned  in  the  registry,  except  in  the  case  of  partners  in 
trade,  whose  interest  is  to  be  considered  as  partnership  property — 
see  sect.  32.  Before  the  statute  6  Geo.  IV.  c.  110,  it  was  not  neces- 
sary that  the  proportions  in  which  the  several  owners  were  inte- 
rested should  appear  on  the  registry  (d).  6thly,  Only  thirty-two 
persons  shall  be  entitled  to  be  legal  owners  as  tenants  in  common, 
or  to  be  registered  as  such,  with  a  provision  for  the  equitable  title 
of  minors,  legatees,  creditors,  &c.,  and  also  for  joint  stock  compa- 
nies—^see  sect.  S3.  Lastly,  Copies  of  declarations  and  entries  in  the 
books  of  the  Custom  House  are  made  evidence,  in  order  to  prevent 
the  necessity  of  the  attendance  of  the  public  officers  to  produce  the 
originals.  Having  premised  that  it  does  not  appear  (e)  that  any 
ship  is  absolutely  required  to  be  registered,  and  that  the  register  is 
necessary  only  for  the  purpose  or  conferring  the  privileges  of  a 
British  ship  ;  I  shall  proceed  to  arrange  the  several  enactments  of 
the  last  Register  (f)  Act,  as  far  as  they  fall  within  the  limits  of  this 
work,  under  the  following  heads,  suggested  by  the  learned  author  of 
the  Treatise  on  Shipping : — 

» 

I.  What  Ships  are  entitled  to  become  and  continue  registered 
ShipSyp.  1215.     II.  Who  may  be  registered  as  Owners^p,  1217. 

(b)  See  Abbott  on  Shipping,  p.  26.  &  C.  327. 

(c)  This  had  been  holden  to  be  neoes-  (d)  See  Bxp.  Jonet,  4  M.  &  S.  450. 
sary  nnder  the  34  Geo.  III.  c.  68,  s.  14.  (e)  Abbott,  28. 

See  Bidden  v.  Leeder  and  Pulkam,  1  B.  (/)  See  3  &  4  Will.  IV.  o.  55,  s.  2. 


(2)  It  had  been  holden,  under  the  former  statutes,  that  a  mere  clerical 
mistake  would  not  vitiate  the  bill  of  sale,  where  the  certificate  was  in  effect 
the  same  with  the  recital,  and  the  error  was  apparent  on  the  face  of  the 
instrument.  Rolleston  v.  Smith,  4  T.  R.  161  ;  but  that  a  substantial 
variance  between  the  certificate  and  the  recital  was  fatal.  Westerdell  v. 
Dale,  7  T.  R.  306. 
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III.  At  what  Place  Skips  shall  be  registered,  p.  1218.  IV.  Of 
the  Requisites  of  the  Certificate,  p.  1218.  V.  What  is  required  on 
the  Part  of  the  Owners  to  obtain  Registry ,  p.  1219.  VI.  Of  the 
Transfer,  p.  1221.  VIL  When  and  how  Registry  de  novo  is  to  be 
made,  and  herein  in  what  Cases  a  temporary  CertUicate  or  License 
may  be  granted,  p.  1226.  VIII.  What  isrequireaupon  the  Change 
of  a  Master,  p.  1229.  IX.  Penalty  for  Detention  of  Certificate, 
p.  1229.  X.  What  shall  be  sufficient  Evidence  of  Affidavits  and 
Boohs  of  Registry, p.  1230. 


I.  What  Ships  are  entitled  to  become  and  continue  registered,  and 
herein  of  the  three  Instances  in  which  Ships  once  registered 
lose  their  Privileges. 

No  ahip  (g)  shall  be  registered,  or,^  haying  been  registered,  shall 
be  deemed  to  be  duly  registered,  by  virtue  of  this  act,  except  such 
as  are  wholly  of  the  built  of  the  United  Kingdom  (3),  or  of  the  Isle 
of  Man,  or  Guernsey  or  Jersey ;  or  of  some  of  the  colonies,  planta- 
tions, islands,  or  territories  in  Asia,  Africa,  or  America ;  or  of 
Malta,  Gibraltar,  or  Heligoland,  which  belong  to  his  Majesty  at  the 
time  of  the  building  of  such  vessels ;  or  such  vessels  as  shall  have 
been  condemned,  in  any  court  of  admiralty,  as  prize,  or  in  any  com^ 
petent  court,  as  forfeited  for  the  breach  of  the  laws  made  for  the 
prevention  of  the  slave  trade,  and  which  shall  belong  wholly  to  his 
Majesty's  subjects  duly  entitled  to  be  owners  of  vessels  registered 
by  virtue  of  this  act. 

(^)  Sect.  5. 


(3)  By  Stat  3  &  4  Will.  IV.  c.  54,  s.  12,  no  ship  shall  be  admitted  to 
be  a  British  ship  unless  duly  registered  and  navigated  as  such ;  and  every 
British  registered  ship  shall  be  navigated  during  Uie  whole  of  every  voyage, 
(whether  with  a  cargo  or  in  ballast,)  in  every  part  of  the  world,  by  a 
master  who  is  a  British  subject,  and  by  a  crew  whereof  three  fourths  at 
least  are  British  seamen ;  and  if  such  ship  be  employed  in  a  coasting 
voyage  from  one  part  of  the  United  Kingdom  to  another,  or  in  a  voyage 
between  the  United  Kingdom  and  the  islands  of  Guernsey,  Jersey,  Al- 
demey,  Sark,  or  Man,  or  from  one  of  the  said  islands  to  another  of  them, 
or  be  employed  in  fishing  on  the  coasts  of  the  United  Kingdom,  or  of  the 
said  islands,  then  the  whole  of  the  crew  shall  be  British  seamen. 
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In  what  Cases  a  Ship  shall  cease  to  enjoy  the  Privileges  of  a  British 
Ship ;  1^^,  In  the  Case  of  Repair  in  a  Foreign  Country* 

If  a  ship  has  been  repaired  (h)  in  a  foreign  countiy,  and  the 
repairs  exceed  20^.  for  every  ton,  unless  such  repairs  shall  have  been 
necessary,  by  reason  of  extraordinary  damage  sustained  by  the 
vessel,  during  her  absence  from  his  Majesty's  dominions,  to  enable 
her  to  perform  the  voyage  in  which  she  shall  have  been  engaged, 
and  to  return  to  some  plape  in  his  Majesty's  dominions.  In  this 
case,  upon  arrival  at  a  port  in  his  Majesty's  dominions,  the  master, 
upon  tne  first  entry,  is  to  report  to  the  collector  and  comp- 
troller, that  the  vessel  has  been  so  repaired,  under  penalty  of  20s. 
per  ton,  and  in  the  event  of  it«  being  proved,  to  the  satisfaction 
of  the  commissioners,  that  the  vessel  was  seaworthy  when  she  last 
departed  from  his  Majesty^s  dominions,  and  that  no  greater  quan- 
tity of  repairs  had  been  done  than  was  necessary,  the  commissioners 
may  direct  the  collector  and  comptroller  to  certify,  on  the  certificate 
of  registry,  that  it  has  been  proved  that  the  privileges  of  the  vessel 
have  not  been  forfeited. 


2.  If  Ship  be  Stranded  or  not  Seaworthy. 

If  anv  ship  (i)  registered  under  the  authority  of  this  or  any  other 
act,  shall  be  deemed  or  declared  to  be  stranded  or  unseaworthy,  and 
incapable  of  being  recovered  or  repaired  to  the  advantage  of  the 
owners,  and  shaU  for  such  reasons  be  sold,  by  order  or  decree  of  any 
competent  court,  for  the  benefit  of  the  owners  or  other  persons 
interested  therein,  the  same  shall  be  deemed  to  be  a  ship  lost  or 
broken  up  to  all  intents  and  purposes  within  the  meaning  of  this 
act,  and  shaU  never  again  be  entitled  to  the  privileges  of  a  British 
built  ship  for  any  purposes  of  trade  or  navigation. 


3.  In  the  Case  of  Capture. 

No  British  ship  (k)  which  has  been  or  shall  hereafter  be  captured 
by  and  become  prize  to  an  enemy,  or  sold  to  foreigners,  shall  acadn 
be  entitled  to  the  privileges  of  a  British  ship  ;  provided  that  nothing 
contained  in  this  act  shaS  extend  to  prevent  the  re^tering  of  any 
ship  which  shall  be  condemned  in  any  court  of  admiralty  as  prize  of 
war,  or  in  any  competent  court,  for  breach  of  laws  made  for  the 
prevention  of  the  slave  trade. 

(A)  Sect.  7.  (0  Sect.  8.  (k)  Sect.  9. 
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XL  Who  may  he  registered  as  Owners, 

The  owners  must  be  sabjects  of  Oreat  Britain  (i).  No  foreigners 
may,  directly  or  indirectly,  have  any  part  or  share  in  the  ship  (m). 
No  person  may  be  an  owner  of  any  ship  authorized  to  be  registered, 
who  has  taken  the  oath  of  alle^ance  to  any  foreign  state  except 
under  the  terms  of  some  capitmation,  unless  he  ^lall  afterwards 
become  a  denizen  or  naturalized  subject  of  the  United  Kingdom ; 
nor  any  person  usually  residii^  in  any  country  not  under  the 
dominion  of  his  Majesty,  unless  he  be  a  member  of  some  British 
factory,  or  agent  for  or  partner  in  a  house  or  partnership  actually 
carrying  on  trade,  in  Ghreat  Britain  or  Ireland  (n).  The  statute  (o) 
considers  the  property  in  every  vessel,  of  which  there  are  more 
owners  than  one,  as  divided  into  sixty-four  parts^  and  requires  the 
number  of  sixty-fourth  parts  held  by  each  owner,  and  his  name,  to 
be  mentioned;  and  no  person  is  entitled  to  be  registered  as  an 
owner  in  respect  of  any  proporticm  which  is  not  an  mtegral  sixty- 
fourth  part :  and  upon  toe  first  r^pstry,  the  owners  who  take  {p) 
and  subsmbe  the  declaration  are  to  declare  (^)  the  number  of  parts 
held  by  ^udi  owner,  which  are  to  be  registered  accordingly.  Where 
the  property  cannot,  by  division,  be  reduced  into  any  number  of 
integral  sixty-fourth  parts,  the  owners  of  the  fractional  parts  above 
such  numbw  of  integral  sixty-fourth  parts  as  the  property  can  be 
reduced  into,  may  transfer  the  same,  one  to  another,  or  jointly  to 
any  new  owner,  by  memorandum  upon  their  biUs  of  sale,  or  by  fresh 
bill  of  sale,  without  a  stamp ;  and  the  right  of  the  owners  of  such 
fracticmal  part  will  not  be  aflfected  by  not  having  been  registered. 
The  foregoing  regulation  does  not  bind  the  partners  (r)  in  any  house 
carrying  on  trade  in  any  part  of  his  Majesty^s  dominions ;  U)r  they 
may  hold  any  vessel  or  any  share,  in  the  name  of  such  house,  as 
joint  owners,  without  distinguishing  the  proportionate  interest  of 
each,  which  is  to  be  taken  to  be  partnership  property,  and  governed 
by  the  same  rules,  both  in  law  and  equity,  as  govern  partnership 
property  in  aU  odier  goods  and  chattels ;  (but  the  names  of  all  the 
partners  must  appear  on  the  ship's  register)  («).  No  greater  number 
than  thirty-two  persons  (Jt)  can  be  legal  owners  at  one  and  the  same 
time  as  tenants  in  common,  or  be  registered  as  such ;  but  this 
enactment  does  not  afibct  the  equitable  title  of  minors,  legatees,  or 
creditors  exceeding  that  number,  represented  by  or  holding  from 
persons  within  that  number  registerea  as  legal  owners.    And  in  the 

(0  See  the  end  of  sect.  5.  (/>)  Sic. 

(m)  See  the  form  of  the  deeUuration  in  {q\  Sect.  32. 

sect.  13.  (r)  Sect.  32,  in  fine. 

(n)  See  sect.  12.  (t)  Slater  y.  TTtZ/if,  1  Beavan,  354. 

(o;  See  the  form  in  sect.  2,  and  tee  (/)  Sect.  33. 
aect.  32. 
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case  of  a  joint  stock  company,  for  the  puipose  of  owning  a  veesel, 
where  such  company  have  elected  any  number,  not  less  than  three, 
of  their  members  to  be  trustees,  they  or  any  three  of  them  may, 
with  the  permission  of  the  commissioners  of  customs,  make  and 
subscribe  the  declaration;  but  in  this  case  the  name  and  description 
of  the  company  must  be  stated  in  the  register,  instead  of  the  names 
tod  description  of  the  owners. 


III.    At  what  Place  Ships  shall  be  registered. 

The  statute  (tc)  requires  the  registry  to  be  made,  and  certificate 
granted,  at  the  port  or  place  to  which  the  ship  belongs,  (with  the 
exception  of  ships  condemned  as  prizes  in  Gnemsey,  Jersey,  or 
Man,  as  to  which  a  special  provision  is  made  in  the  thirtieth  section 
of  the  act ;)  and  every  registry  and  certificate  not  so  granted  is 
declared  void,  unless  authorized  by  an  order  in  writing  under  the 
hands  of  the  conunissioners  of  customs.  Ships  shall  be  deemed  to 
belong  to  some  port  {x)  at  or  near  which  some  or  one  of  the  owners, 
who  shall  make  and  subscribe  the  declaration  required  before 
registry,  shall  reside.  No  ship  (y)  which  shaU  be  taken  and  con- 
demned as  prize  or  forfeiture  shall  be  registered  in  the  islands  of 
Guernsey,  Jersey,  or  the  Isle  of  Man,  although  belonging  to  his 
Majesty  s  subjects  residing  in  those  islands,  or  in  some  one  or  other 
of  them ;  but  the  same  shall  be  registered  either  at  Southampton, 
Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool,  or  White- 
haven, by  the  collector  and  comptroller  at  such  ports  respectively, 
who  are  hereby  authorized  and  required  to  register  such  ship,  and 
to  ffrant  a  certificate  thereof,  in  the  form  and  under  the  regulations 
and  restrictions  in  this  act  contained. 


IV.  Of  the  Requisites  of  the  Certificate — s.2. 

The  act  requires  that  the  following  particulars  should  be  enume- 
rated in  the  certificate :  1st,  the  title  of  the  act ;  2ndly,  the  names, 
occupation,  and  residence  of  the  subscribing  owners,  and  that  they 
have  made  and  subscribed  the  declaration  required ;  that  they  have 
declared  that  they,  together  with  the  non-subscribing  owners,  (set- 
ting forth  their  names,  &c.)  are  owners  of  the  ship  in  the  proportions 
specified ;  3dly,  the  name  of  the  ship,  place  to  which  she  belongs, 
burthen,  master's  name,  when  and  where  built,  or  whether  she  hsA 

(tf)  Sect.  10.  {x)  Sect.  11.  (y)  Sect,  30. 
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been  condemned  as  prize,  referring  to  the  certificate  of  builder  or 
judge,  or  of  last  registry  then  delivered  up  to  be  cancelled.  It  must 
.then  state,  that  the  surveying  officer  (naming  him)  has  certified  the 
number  of  decks,  &c. ;  that  me  subscribing  owners  having  agreed  to 
the  description  and  given  security,  the  vessel  has  been  registered  at 
the  port  of  on  such  a  day.     It  is  then  suped  by  the  proper 

officers,  and  on  the  back  an  account  of  the  parts  held  by  each  owner 
must  be  given  in  the  form  prescribed,  and  must  also  be  signed  by 
the  proper  officers. 


v.  What  is  required  an  the  Part  of  the  Oumers  to  obtain  Registry. 

No  registry  (z)  shall  henceforth  be  made,  or  certificate  granted, 
until  the  following  declaration  be  made  and  subscribed,  before  the 
persons  authorized  to  make  registry  and  grant  certificate  respec- 
tively, by  the  owner  of  such  ship,  if  such  ship  belongs  to  one  person 
only,  or  in  case  there  shall  be  two  joint  owners,  uien  by  both,  if 
both  shall  be  resident  within  twenty  miles  of  the  port  or  place  where 
such  register  is  required ;  or  by  one,  if  one  or  both  shall  be  resident 
at  a  greater  distance  from  such  port  or  place ;  or  if  the  number  of 
owners  exceed  two,  then  by  the  greater  part ;  if  the  n*eater  number 
of  them  shall  be  resident  within  twenty  miles  of  such  port  or  place 
as  aforesaid,  not  in  any  case  exceeding  three  of  such  owners ;  tmless 
a  greater  number  shall  be  desirous  to  join  in  making  and  sub- 
scribing the  declaration ;  or,  by  one  of  such  owners,  u  all  or  all 
except  one  shall  be  resident  at  a  greater  distance :  then  follows  the 
form  of  declaration,  and  lastly  a  provision  as  to  the  person,  by  whom 
the  declaration  is  to  be  made,  and  the  form  of  such  declaration, 
where  the  ship  belongs  to  any  corporate  body  in  the  United  King- 
dom. In  case  (a)  the  required  number  of  joint  owners  of  any  ship 
shall  not  personally  attend  to  make  and  subscribe  the  declaration  (ft), 
then  such  owner,  as  shall  personally  attend  and  make  and  subscribe 
the  declaration,  shall  further  decUre  that  the  part  owners,  then 
absent,  are  not  resident  within  twenty  miles  of  such  port  or  place, 
and  have  not,  to  the  best  of  his  knowledge  or  belief,  wilfully  absented 
themselves,  in  order  to  avoid  making  the  declaration,  or  are  pre- 
vented by  illness  firom  attending.  At  the  time  (c)  of  obtaining  the 
certificate  of  registry,  sufficient  securitv  shall  be  given  by  bond  to 
his  Majesty,  by  the  master  and  such  of  tne  owners  as  shall  personally 
attend,  such  security  to  be  approved  of  and  taken  by  the  persons 
authorized  to  make  registry  and  grant  certificate,  at  the  port  or 
place  in  which  such  certificate  shaU  be  granted,  in  penalties  varying 

(x)  Sect.  13.  (b)  See  the  form  in  lect.  13. 

(a)  Sect.  14.  (e)  Sect.  20. 
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firom  ^100  to  i^lOOO,  according  to  the  tomiAge,  with  a  condition, 
that  such  certificate  shaU  not  be  sold,  lent,  or  otherwise  disposed 
of,  to  any  o Aer  person,  and  that  the  same  shall  be  solely  made  use 
of  for  the  service  of  the  ship  for  which  it  is  granted ;  and  that  in 
case  such  ship  shall  be  lost  or  taken  by  the  enemy,  burnt,  or  broken 
up,  or  otherwise  prevented  from  retominff  to  the  port  to  which 
she  belongs,  or  shall,  on  any  account,  have  Tost  or  forfeited  the  pri- 
vileges of  a  British  diip,  or  shall  have  been  seized  and  legally  con^ 
demned  for  illicit  tradmg,  or  shall  have  been  taken  in  execution  for 
debt  and  sold  bv  due  process  of  law,  or  shall  have  been  sold  to  the 
crown ;  or  shall,  under  any  circumstances,  have  been  registered  de 
novo,  the  certificate,  if  preservecl,  shall  be  delivered  up,  within  one 
month  after  the  arrival  of  the  master  in  any  port  or  place  in  his 
Majesty^s  dominions,  to  the  collector  and  comptroller  of  some  port 
in  Great  Britain,  or  the  Isle  of  Man,  or  the  British  plantations,  or 
to  the  governor,  or  lieutenant-governor,  or  commander-in-chief  for 
the  time  being,  of  the  islands  of  Guernsey  or  Jersey ;  and  if  any 
foreigner,  or  any  person  for  his  use  and  b^efit,  shall  purchase,  or 
otherwise  become  entitled  to,  the  whole  or  any  part  of  or  any 
interest  in  such  ship,  and  the  same  shall  be  within  the  limits  of 
anv  port  of  Great  Britain,  Guernsey,  Jersey,  Man,  or  the  British 
colonies,  plantations,  islands,  or  territories,  then  Uie  certificate  of 
registry  shall,  within  seven  days  after  such  purchase  or  transfer  of 
property  in  such  ship,  be  delivered  up  to  the  persons  authorized  to 
make  registry  and  nant  certificate  at  such  port  or  place  respec- 
tively ;  and  if  such  Sap  shall  be  in  any  foreign  port,  when  such  pur- 
chase or  transfer  of  interest  or  property  sIiaII  take  place,  then  the 
same  shall  be  delivered  up  to  the  British  consul,  or  other  chief 
British  officer,  resident  at  or  nearest  to  such  foreign  port :  or  if  such 
ship  shall  be  at  sea,  when  such  purchase  or  transfer  of  interest  or 
property  shall  take  place,  then  the  same  shall  be  delivered  up  to  the 
British  consul,  or  other  chief  British  officer,  at  the  foreign  port  or 
place  in  or  at  which  the  master  or  other  person  having  or  taking 
the  charge  or  command  of  such  ship  shall  first  arrive  after  stt<£ 
purchase  or  transfer  of  property  at  sea,  immediatelv  after  his  arri- 
val in  such  foreign  port ;  but  if  such  master,  or  other  person  who 
had  the  command  thereof  at  the  time  of  such  purchase  or  transfer 
of  property  at  sea,  shall  not  arrive  at  a  foreign  port,  but  shall 
arrive  at  some  port  of  Great  Britain,  Guernsey,  Jersey,  Man, 
or  his  Majesty's  colonies,  plantations,  islands,  or  territories,  then 
the  same  shall  be  delivered  up,  in  manner  aforesaid,  within  fourteen 
days  after  the  arrival  of  such  ship,  or  of  the  persons  who  had  the 
command  thereof,  in  any  port  of  Great  Britain,  Guemsey,  Jersey, 
Man,  or  any  of  his  Majesty^s  colonies,  plantations,  islands,  or  terri- 
tories.; provided,  that  if  it  shall  happen  that  at  the  time  of  regristry, 
the  same  shall  be  at  any  other  port  than  the  port  to  which  the 
ship  belongs,  so  that  the  master  of  such  ship  cannot  attend  at  the 
port  of  registry  to  join  with  the  owners  in  such  bond,  it  shall  be 
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lawful  for  him  to  give  a  separate  bond,  to  the  like  eSbct,  at  the 
port  where  the  ship  may  then  be,  and  the  collector  and  comptroller 
of  such  other  port  shall  transmit  such  bond  to  the  collector  and 
comptroller  of  the  port  where  such  ship  is  to  be  registered,  and 
such  bond  and  the  bond  also  given  by  the  owners  shall  together  be 
of  the  same  effect  against  the  master  and  owners,  or  either  of  them, 
as  if  they  had  bound  themselves  jointly  and  severally  in  one  bond. 
Every  person  (d)  who  shall  apply  for  a  certificate,  is  required  to 
produce,  to  the  persons  authorized  to  grant  such  certificate,  a  true 
and  fuU  account,  under  the  hand  of  the  builder  of  such  ship,  of  the 
proper  denomination,  and  of  the  time  when  and  the  place  where 
such  ship  was  built ;  and  also  an  exact  account  of  the  tonnage  of 
such  ship,  together  with  the  name  of  the  first  purchasers  thereof, 
(which  account  such  builder  is  hereby  directed  and  required  to  give 
under  his  hand,  on  the  same  being  demanded  by  such  persons  so 
applying  for  a  certificate,)  and  shall  also  make  and  subscribe  a 
declaration  before  the  persons  authorized  to  grant  such  certificate, 
that  the  ship,  for  which  such  certificate  is  required,  is  the  same 
with  that  which  is  so  described  by  the  builder. 


VI.  Of  the  Transfer;  ss.  31,  34,  35,  36,  37,  41,  42,  43. 

When  and  so  often  as  the  property  (e)  in  any  ship  or  any  part 
thereof  belonging  to  any  of  his  Majesty'^s  subjects  shall  after  registry 
thereof  be  sold  to  any  other  of  nis  Majestv^s  subjects,  the  same 
shall  be  transferred  by  bill  of  sale  or  other  instrument  in  writing, 
containing  a  recital  of  the  certificate  of  registry,  or  the  principal 
contents  thereof;  otherwise  such  transfer  shall  not  be  valia  for  any 

Eurpose,  either  in  law  or  equity :  provided  that  no  bill  of  sale  shaU 
e  deemed  void  by  reason  of  any  error  in  such  recital,  or  by  the 
recital  of  any  former  certificate  of  registry  instead  of  the  existing 
certificate :  provided  the  identity  of  the  ship  therein  intended  be 
effectually  proved  thereby. 

The  statute  does  not  necessarily  require  a  bill  of  sale ;  an  in- 
strument in  writing,  reciting  the  certificate  of  registry,  is  enough ; 
nor  does  it  require  such  instrument  to  bear  the  signature  of  the 
party  conveying.  Hence,  where,  in  consequence  of  injury  re- 
ceived by  a  ship  during  the  voyage,  she  was  sold  by  auction, 
under  the  authority  of  a  letter  from  the  master,  and  trana- 
ferred  by  an  instrument,  executed  by  the  auctioneer,  under  seal, 
but  in  other  respects  complying  with  the  requisites  of  the  statute, 
the  proceeds  of  the  sale  having  been  received  by  the  owner,  that 

• 

(J)  Sect.  25.  (0  Sect.  31. 
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was  holden  (/)  io  be  a  sufficient  ratification  by  him  of  the  act  of 
the  master  in  selling  her,  and  such  ratification  was  holden  to  be 
sufficient  to  give  vaEdity  to  the  transfer ;  for  although  the  instrur 
ment  was  the  deed,  of  the  auctioneer,  and  not  of  the  principal,  it 
was  still  a  writing,  and  might  have  the  effect  of  a  written  transfer 
by  the  principal,  as  well  as  that  of  the  deed  of  the  agent. 

*  No  bill  of  sale  (^),  or  other  instrument  in  writing,  shall  be  valid 
to  pass  property  in  any  ship,  or  in  any  share  thereof,  or  for  any 
other  purpose,  until  such  bill  of  sale  or  instrument  in  writing  shall 
have  been  produced  to  the  collector  and  comptroller  of  the  port  at 
which  such  ship  is  registered,  or  to  the  collector  and  comptroller  of 
any  other  port  at  whidi  she  is  about  to  be  registered  de  novo,  as  the 
case  may  oe ;  nor  until  such  collector  and  comptroller  respectively 
shall  have  entered  in  the  book  of  registry,  or  in  the  book  of  mtended 
registry,  of  such  ship,  as  the  case  may  be  (and  which  they  are  respec- 
tively hereby  required  to  do  upon  the  production  of  the  bill  of  sale 
or  other  instrument  for  that  purpose) ;  the  name,  residence,  and 
description  of  the  vendor  or  mortgagor,  or  of  each  vendor  or  mortr- 
gagor,  if  more  than  one ;  the  number  of  shmres  transferred ;  the 
name,  residence,  and  description  of  the  purchaser  or  mortgagee,  or 
of  each  purchaser  or  mortgagee,  if  more  than  one ;  and  the  date  of 
the  bill  of  sale,  or  other  instrument,  and  of  the  production  of  it : 
and  if  such  ship  is  not  about  to  be  registered  de  novo,  the  collector 
and  comptroller  of  the  port  where  such  ship  is  registered,  shall,  and 
they  are  hereby  required  to  indorse  the  particumrs  of  such  bill  of 
sale,  or  other  instrument,  on  the  certificate  of  registry  of  the  ship, 
when  the  same  shall  be  produced  to  them  for  the  purpose  in  manner 
following;  viz. 

Custom-house,  [part  and  date^  namcj  residence^  and  descrip^ 
tion  of  vendor  or  mortgagor]  has  transferred  by  \hUl  of  sale  or 
other  instrumenti  dated  [date^  number  of  shares]  to  [name^ 
residence^  and  description  of  purchaser  or  mortgagee], 

A.  B.,  Collector. 
C.  D.,  Comptroller. 

And  forthwith  to  give  notice  thereof  to  the  conm:iis8ioners  of 
customs ;  and  in  case  the  collector  and  comptroller  shall  be  desired 
so  to  do,  and  the  bill  of  sale  or  other  instrument  shall  be  produced 
to  them  for  that  purpose,  then  the  collector  and  comptroller  are 
hereby  required  to  certify,  by  indorsement  upon  the  bill  of  sale,  or 
other  instrument,  that  the  particulars  before  mentioned  have  been 
so  entered  in  the  book  of  registry,  and  indorsed  upon  the  certificate 
of  registry.  When  the  particulars  of  any  bill  of  sale  (A),  or  other 
instrument,  by  which  any  ship  or  any  share  thereof  shall  be  trans- 
ierred)  shall  have  been  so  entered  in  Uie  book  of  r^^ry,  the  bill  of 

(/)  Hwaer  ▼.  Pwrk€r,  7  M.  &  W.  322.        (y)  Sect.  34.  (A)  Sect.  35. 
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sale  or  other  instrament  shall  be  valid  and  efibcttud  16  pass  tlie  pro^ 
perty  thereby  intended  to  be  transferred  as  against  all  and  every 
person  and  to  all  intents  and  purposes,  except  as  against  such  sub- 
sequent purchasers  and  mortmgees  who  shall  first  procure  the  in* 
dorsement  to  be  made  upon  tne  certificate  of  registry  of  such  ship, 
in  manner  heremafter  mentioned.  When  and  after  the  particulam 
of  any  biU  of  sale  (i)  or  other  instrument,  by  which  any  ^p  or  any 
share  thereof  shall  be  transferred,  shall  luive  been  so  entered  in  the 
book  of  registry,  as  aforesaid,  the  coUector  and  comptroller  shall  not 
enter  in  the  book  of  registry  the  particulars  of  any  other  bill  of  sale, 
or  instrument  purportmg  to  be  a  transfer  by  the  same  vendor  oi^ 
mortgagor  of  the  same  ship,  or  share  thereof,  to  any  other  person, 
unless  thirty  days  shall  elapse  from  the  day  on  which  the  particulars 
of  the  former  bill  of  sale,  or  other  instrument,  were  entered  in  the 
book  of  registry;  or  in  case  the  ship  was  absent  fromHhe  port  to' 
which  she  belonged,  at  the  time  when  the  particulars  of  such' 
former  bill  of  sale,  or  other  instrument,  were  entered  in  the  book' 
of  registry,  then  unless  thirtv  days  shall  have  elapsed  from  the- 
day  on  which  the  diip  arrived  at  the  poi^t,  to  whicn  the  same  be- 
longed ;  and  in  case  the  particulars  of  two  or  more  such  bills  of  sale, 
or  other  instruments,  as  aforesaid,  shall  at  any  time  have  been 
Altered  in  the  book  of  registry  of.  the  said  ship,  the  collector  and 
comptroller  shall  not  enter  in  the  book  of  registry  the  particulars 
of  any  other  bill  of  sale,  or  other  instrument,  as  aforesaid,  unless 
thirty  days  shall  in  like  manner  have  elapsed  from  the  day  on  which 
the  pieurticulars  of  the  last  of  such  bills  of  sale,  or  other  instrument, 
were  entered  in  the  books  of  registry,  or  from  the  day  on  which  the 
ship  or  vessel  arrived  at  the  port  to  which  she  belonged,  in  case  of 
her  absence  as  aforesaid ;  and  in  every  case  where  there  shall  at  any 
time  happen  to  be  two  or  more  transfers  by  the  same  owner,  of  the 
same  property,  in  any  ship  entered  in  the  book  of  registry,  the 
collector  and  comptroller  are  hereby  required  to  indorse  upon  the* 
certificate  of  registry  of  such  ship,  the  particulars  of  that  bill  of 
sale,  or  other  instrument,  under  which  the  person  claims  property, 
who  shall  produce  the  certificate  of  registry  for  that  purpose,  withm 
thirty  days  next  after  the  entry  of  his  bill  of  sale,  or  other  instru- 
ment, in  the  book  of  registry,  as  aforesaid,  or  within  thirty  davs 
next  after  the  return  of  the  said  ship  to  the  port  to  which  she 
belongs,  in  case  of  her  absence  at  the  time  of  such  entry ;  and  in 
case  no  person  shall  produce  the  certificate  of  registry,  within  either 
of  the  said  spaces  of  thirty  days,  then  it  shall  be  lawful  for  the  col- 
lector and  comptroller,  ana  they  are  hereby  reauired  to  indorse  upon 
the  certificate  of  registry,  the  particulars  of  the  bill  of  sale,  or 
other  instrument,  to  such  person  as  shall  first  produce  the  cer* 
tificate  of  registry,  for  that  purpose ;  it  being  the  true  intent  and 
meaning  of  this  act,  that  the  seveial  purchasers  and  mortgagees 

(t)  Sect.  36. 
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of  such  ship,  or  share  thereof,  when  more  than  one  appear  to 
the  same  property,  shall  have  priority  one  over  the  other,  not  ac- 
cording to  the  req>ective  times  when  the  particulars  of  the  bill  of 
sale,  or  other  instrument,  by  which  such  property  was  transferred  to 
them,  were  entered  in  the  book  of  registry,  but  according  to  the 
time  when  the  indorsement  is  made  upon  the  certificate  of  r^fpstry : 
provided,  that  if  the  certificate  of  registry  shall  be  lost  or  mislaid, 
or  shall  be  detained  by  any  person,  so  that  the  indorsement  cannot 
in  due  time  be  made  thereon,  and  proof  thereof  shall  be  made  by 
the  purchaser  or  mortgagee,  or  his  known  agent,  to  the  satisfaction 
of  the  commissioners,  the  commissioners  may  grant  such  fortiier 
time  as  to  them  shall  appear  necessary,  for  the  recovery  of  the  cer- 
tificate of  registry,  or  for  the  registi^  de  novo  of  the  said  ship  or 
vessel,  under  the  provisions  of  this  act ;  and  thereupon  the  collector 
and  comptroller  shall  make  a  memorandum  in  the  book  of  resistors, 
of  the  further  time  so  granted,  and  during  such  time  no  ower  bill 
of  sale  shall  be  entered  for  the  transfer  of  the  same  ship,  or  ihe 
share  thereof. 

If  the  certificate  of  rej^stry  (k)  of  such  ship  shall  be  produced  to 
the  collector  and  comptroUer  of  any  port  where  she  may  then  be 
after  any  such  bill  of  sale  shall  have  been  recorded  at  the  port  to 
which  she  belongs,  together  with  such  biU  of  sale  contaminff  a 
notification  of  such  record,  signed  by  Hie  collector  and  comptroller 
of  such  port,  as  befiure  diiected ;  the  collector  and  comptroller  of 
such  other  port  may  indorse  on  such  certificate  of  registry  (being 
required  so  to  do,)  the  transfer  mentioned  in  such  bill  of  sale,  and 
such  coUector  and  comptroller  shall  give  notice  thereof  to  the  col- 
lector and  comptroller  of  the  port  to  which  such  ship  belongs,  who 
shall  record  the  same  in  like  manner  as  if  they  had  made  such 
indorsement  themselves,  but  inserting  the  name  of  the  port  at  which 
such  indorsement  was  made;  provided,  that  the  collector  and 
comptroller  of  such  other  port  shall  first  give  notice  to  the  collector 
and  comptroller  of  the  port  to  which  such  ship  belonffs,  of  such 
requisitions  made  to  them  to  indorse  the  certificate  of  registry; 
and  the  collector  and  comptroller  of  the  port,  to  which  such  ship 
belongs,  shall  thereupon  send  information  to  the  collector  and 
comptroller  of  such  other  port,  whether  any  and  what  other  bill 
or  bills  of  sale  have  been  recorded  in  the  book  of  registry  of  such 
ship,  and  the  collector  and  comptroller  of  such  other  port,  having 
such  information,  shall  proceed  in  manner  directed  by  this  act  in  aU 
respects  to  the  indorsing  of  the  certificate  of  registry,  as  they  would 
do  if  such  port  were  the  port  to  which  such  vessel  belonged.  If  the 
ship  (/),  or  the  share  of  any  owner  who  may  be  out  of  the  kingdom, 
shall  be  sold  in  his  absence  by  his  known  agent,  under  his  directions, 
express  or  implied,  and  acting  for  his  interest,  and  such  agent,  who 
shall  have  executed  a  bin  of  sale  to  the  purdiaser  of  the  whole  or 

(k)  Sect.  37.  (!)  Sect.  41. 
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any  share,  shall  not  have  received  a  l^;al  power  to  execute  the 
same,  the  commifisioners  of  customs,  upon  proof  to  their  satisfaction 
of  the  fair  dealings  of  the  parties,  may  permit  such  transfer  to  be 
registered,  if  registry  de  novo  be  necessary,  or  recorded  and  indorsed, 
as  if  such  l^id  power  had  been  produced :  and  if  any  bill  of  sale 
cannot  be  produced,  or  if  by  time,  absence,  or  death  of  parties,  it 
cannot  be  proved  that  a  bill  of  sale  for  any  shares  had  been 
executed,  and  registry  de  novo  shall  have  become  necessary,  the 
commissioners,  upon  proof  of  fair  dealing,  may  permit  a  resis^  de 
novo,  as  if  such  bill  of  sale  had  been  produceo,  pratnded  that  ^ood 
security  shall  be  given  to  produce  a  legal  power  or  bill  of  sale  within 
a  reasonable  time,  or  to  abide  the  future  claims  of  the  absent  owner, 
and  such  bond  shall  be  available  for  the  protection  of  the  interest 
of  the  party  whose  property  has  been  so  transferred,  until  he  shall 
receive  full  indemnity  for  any  loss. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  security  (m) 
for  the  payment  of  a  debt,  either  by  mortgage  or  assignment  to  a 
trustee  for  sale,  the  collector  or  comptroller  of  the  por^  where  the 
vessel  is  registered,  shall,  in  the  entry  of  the  book  of  registry,  and 
also  in  the  mdorsement  on  the  certificate,  express  that  such  transfer 
was  made  only  as  a  security  for  the  payment  of  debts,  or  by  way  of 
mortgage,  or  to  that  e£kct ;  and  the  person  to  whom  the  transfer 
is  made,  or  any  other  person  claiming  under  him  as  mortgagee  or 
trustee  only,  shall  not^  by  reason  thereof,  be  deemed  the  owner  of 
such  vessel  or  share ;  nor  shall  the  person  making  the  transfer  he 
deemed^  by  reason  thereof,  to  have  cecLsed  to  be  an  oumer^  any  more 
than  if  no  such  transfer  had  been  made,  except  so  Cbut  as  may  be 
necessary  for  the  purpose  of  rendering  the  vessel  or  share  so  trans- 
ferred available,  by  sale  or  otherwise,  for  the  payment  of  the 
debt  (4).    The  mortgagor  does  not  cease  to  be  owner,  and  the 

(m)  Sect.  42. 


(4)  Before  the  statute  6  Geo.  IV.  c.  110,  a  difference  in  opinion  had 
existed  on  the  question,  whether  the  mortgagee  of  a  ship  was  to  be  deemed 
in  law  the  owner  of  it,  entitled  to  the  benefits,  and  liable  to  the  burdens 
which  belong  to  that  character,  before  he  took  possession.  See  Abbott, 
17,  and  the  following  cases  there  referred  to  :  Chinnery  v.  Blackbume^ 
1  H,  Bl.  117,  n. ;  S.  C.  by  the  name  of  Chinnery  v.  Blackman,  3  Doug. 
391 ;  Jackson  v.  Femon,  1  H.  Bl.  114 ;  Westerdell  v.  Dale,  7  T.  R. 
306 ;  Twentyman  v.  Hart,  I  Stark.  366 ;  Annett  v.  Carstairs  and 
another^  3  Campb.  354.  In  Young  v.  Brander,  8  East,  10,  and  M*Iver 
V.  Humble^  16  East,  169,  the  party  had  made  a  transfer  of  his  interest, 
but,  for  want  of  compliance  witn  certain  forms,  the  legal  ownership  re* 
mained  with  him ;  that,  however,  was  not  deemed  sufficient  to  make  him 
liable  for  the  ship's  debts.    See  also  Briggs  v.  WUkinsoHf  7  B.  &  C.  30, 
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mortgagee  has  a  distinct  interest  to  the  extent,  primd  facie,  of  th^ 
value  mortgaged  (n).  When  any  transfer  (o)  of  any  snip  or  share 
shall  have  been  made  as  a  security  for  the  payment  of  any  debt, 
either  by  mortga^  or  assignment,  as  aforesaid,  and  such  transfer 
shall  have  been  duly  registered,  the  interest  of  the  mortgagee  or 
other  assignee  shall  not  be  affected  by  any  act  of  bankruptcy  com* 
mitted  by  such  mortgagor  or  assignor,  after  the  time  of  the 
registering  the  mortgage  or  assignment,  notwithstanding  such 
mortgagor  or  assignor,  at  the  time  he  shall  become  bankrupt,  shall 
have  in  his  possession,  order,  and  disposition,  and  shall  be  the 
reputed  owner  of  the  ship  or  share,  but  that  such  mortgage  or 
assignment  shall  be  preferred  to  any  right,  claim,  or  interest, 
which  may  belong  to  the  assignee  of  such  bankrupt. 


VII.  When  and  how  Registry  de  novo  is  to  be  made;  sects.  11, 26, 
28,  38,  39 ;  and  herein,  in  what  Cases  a  temporary  Cer- 
tificate or  License  may  be  granted. 

Everv  ship  {p)  shall  be  deemed  to  belong  to  some  port  at  or  near 
to  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe 
the  declaration  required  by  this  act  before  registry  be  made,  shall 
reside;  and  whenever  such  owner  shall  have  tn^isferred  all  his  share 
in  such  ship,  the  same  shall  be  re^tered  de  novo  before  such  ship 
shall  depart  from  the  port  to  whicSi  she  shall  then  belong,  or  from 
an^  other  port  which  shall  be  in  the  same  part  of  the  United 
Kmgdom,  or  the  same  colony,  plantation,  island,  or  territory  as 
the  said  port  shall  be  in;  provided,  that  if  the  owner  cannot,  in 
sufficient  time,  comply  with  the  requisites  of  this  act,  so  that 
registry  may  be  made  before  it  shall  be  necessary  for  such  ship  to 
depart  upon  another  voyage,  the  collector  and  comptroller  of  the  port 
where  such  ship  may  then  be,  may  certify,  upon  the  back  of  the 
existing  certificate  of  registry,  that  the  same  is  to  remain  in  force 
for  the  voyage  upon  which  the  ship  is  then  about  to  sail ;  provided 
also,  that  if  any  ship  shall  be  built  m  any  of  the  colonies,  plantartions, 
islands,  or  territories  in  Asia,  Africa,  or  America,  to  his  Majesty 

(»)  Irting  t.  Riehardamii,  2  B.  &  Ad.  (o)  Sect.  43. 

193.  Ip)  Sect.  11. 

and  Reeve  v.  Davis,  1  Ad.  &  £11.  312;  3  Nev.  &  M.  873,  and  post,  p. 
1239,  to  the  same  effect.  By  the  mortgage  of  a  ship,  accruing  freight  was 
holden  to  pass  to  the  mortgage,  notwithstanding  6  Geo.  IV.  c.  110,  s. 
45.     Dean  v.  M'  Okie,  4  Bingh.  45. 
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belonging,  for  owners  residing  in  Uie  United  Kingdom,  and  the 
master,  or  the  agent  for  the  owner,  shall  have  produced  to  the 
collector  and  comptroller  of  the  port,  at  or  near  to  which  such  ship 
was  built,  the  certificate  of  the  buUder  required  by  this  act,  and 
shall  have  made  and  subscribed  a  declaration  before  such  collector 
and  comptroller  of  the  names  and  descriptions  of  the  principal 
owners,  and  that  she  is  the  identical  smp  mentioned  in  such 
certificate  of  the  builder,  and  that  no  foreigner,  to  the  best  of 
his  knowledge  and  belief,  has  any  interest  tnerein,  the  collector 
and  comptroUer  of  such  port  shall  cause  such  ship  to  be  surveyed 
and  measured  in  like  manner  as  is  directed  for  the  purpose  of 
registering  any  ship,  and  shall  give  the  master  a  certificate  under 
their  hasim  and  seals  purporting  to  be  under  the  authority  of  this 
act,  and  stating  when  and  where  and  by  whom  such  ship  was  built, 
the  description,  tonnage,  and  other  particulars  required  on  registry 
of  any  ship,  and  such  certificate  shall  have  all  the  force  of  a  cer- 
tificate of  registry,  under  this  act,  during  the  term  of  two  years, 
unless  such  ship  ^lall  sooner  arrive  at  some  place  in  the  if nited 
Kingdom,  and  such  collector  and  comptroller  shall  transmit  a 
copy  of  such  certificate  to  the  commissioners  of  his  Majesty's 
customs. 

If  the  certificate  of  registry  (9^)  of  any  ship  shall  be  lost  or 
mislaidf  so  that  the  same  cannot  be  found  for  the  use  of  such  ship 
when  needful,  and  proof  thereof  shall  be  made  to  the  satisfaction  of 
the  commissioners  of  his  Majesty'^s  customs,  such  connnissioners 
shall  and  may  permit  such  ship  to  be  registered  de  novo,  and  a  cer- 
tificate thereof  to  be  granted ;  provided,  that  if  such  ship  be  absent 
and  far  distant  from  the  port  to  which  she  belongs,  or  by  reason  of 
the  absence  of  the  owner,  or  of  any  impediment,  registry  of  the 
same  cannot  then  be  made  in  sufficient  time,  such  comnussioners 
shall  and  may  grant  a  license  for  the  present  use  of  such  ship,  which 
license  shall,  for  the  tune  and  to  the  cedent  specified  therein,  and  no 
longer,  be  of  the  same  force  and  virtue  as  a  certificate  of  registry 
granted  under  this  act ;  provided^  that  before  such  registry  de  novo 
be  made,  the  owners  and  masters  shall  give  bond  to  the  commis- 
sioners in  such  sum  as  to  them  shall  seem  fit,  with  a  condition,  that 
if  the  certificate  of  registry  shall  at  any  time  afterwards  be  found, 
the  same  shall  be  forthwith  delivered  to  the  proper  officers  of  his 
Majesty's  customs  to  be  cancelled,  and  that  no  illegal  use  has  been 
or  shall  be  made  thereof  with  his  privity  or  knowledge ;  and  further, 
that  before  any  such  license  shall  be  granted  as  aforesaid,  the 
master  of  such  ship  shall  also  make  and  subscribe  a  declaration 
that  the  same  has  been  registered  as  a  British  ship,  naming  the 
port  where  and  the  time  when  such  registry  was  made,  and  w  the 
particulars  contained  in  the  certificate  thereof,  to  the  best  of  his 
knowledge  and  belief;  and  shall  also  give  such  bond  and  with  the 

{q)  Sect.  26. 
VOL.  II.  2  N 
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same  condition  as  is  before  mentioned ;  provided,  that  before  any 
such  license  shall  be  granted,  each  ship  shall  be  surveyed  in  like 
manner  as  if  a  registry  de  novo  were  about  to  be  made  iliereof,  and 
the  certificate  of  such  survey  shall  be  preserved  by  the  collector 
and  comptroller  of  the  port  to  which  such  ship  shall  belong :  and, 
in  virtue  thereof,  it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required,  to  permit  such  ship  to  be  registered  after 
her  departure,  whenever  the  owner  shall  personallv  attend  to 
take  (r)  and  subscribe  the  declaration  re^uii^  by  this  act  before 
re^'stry  be  made,  and  shaU  also  comply  with  all  other  requisites  of 
this  act,  except  so  far  as  relates  to  the  bond  to  be  given  by  the 
master  of  such  ship  ;  which  certificate  of  registry  the  said  commift- 
sioners  shall  and  may  transmit  to  the  collector  and  comptroOer  of 
any  other  port,  to  be  by  them  given  to  the  master  of  such  ship 
upon  his  giving  such  bond  and  delivering  up  the  license  which  haa 
been  granted  for  the  then  present  use  of  such  ship.  The  27ih 
section  authorises  a  reffistrv  de  novo  in  the  case  of  a  wilful  deten* 
tion  of  the  certificate,  by  the  master  or  other  person,  and  convio- 
tion  on  absconding.     Seepast^  p.  1229, 1230. 

If  any  ship  (5),  after  she  shall  have  been  registered  pursuant  to 
the  directions  of  this  act,  shall  in  any  manner  be  altered  so  as  not 
to  correspond  with  all  the  particulars  contwied  in  the  certificate 
of  her  registry,  in  such  case  such  ship  shall  be  restored  de  novo 
in  manner  hereinbefore  required,  as  soon  as  she  returns  to  the  port 
to  which  she  belongs,  or  to  any  other  port  which  shall  be  in  the 
same  part  of  the  United  Kingdom,  or  in  the  colony,  plantation, 
island,  or  territory,  as  the  said  port  shall  be  in,  on  failure  whereof 
such  ship  shall  be,  to  all  intents  and  purposes,  considered  a  ship 
not  duly  registered.  If  it  become  necessary  to  register  (t)  any  ship 
de  novo,  and  any  share  of  such  ship  shall  have  been  sold,  since  she 
was  last  reristered,  and  the  transfer  of  such  share  shall  not  have 
been  recorded  and  indorsed  in  manner  hereinbefore  directed,  the 
bill  of  sale  thereof  shall  be  produced  to  the  collector  and  comptroller, 
who  are  to  make  registry  of  such  ship :  otherwise  such  sale  shall 
not  be  noticed  in  such  registry  de  novo,  except  as  hereinaft;er  ex- 
cepted ;  provided,  that  upon  the  future  production  of  such  bill  of 
sale  and  of  the  existing  certificate  of  registry,  such  transfer  shall 
and  may  be  recorded  and  indorsed  as  well  after  such  registry  de 
novo  as  before.  If  upon  any  change  of  property  (u)  in  any  ship, 
the  owner  shall  desire  to  have  the  same  registered  de  novo,  although 
not  required  by  this  act,  and  the  owner  or  proper  number  of  owners 
shall  attend  at  the  custom-house  at  the  port  to  which  such  ship 
belongs  for  that  purpose,  it  shall  be  lawful  for  the  collector  and 
comptroller  at  such  port  to  make  registry  de  novo  of  such  ship  at 


u 


Sic.  (/)  Sect.  38. 

Sect.  28.  («}  Sect.  39. 
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the  same  port,  and  tojerant  a  certificate  thereof,  the  several  requi- 
sites of  this  act  being  &rst  duly  complied  with. 


VIII.   What  is  required  upon  the  Change  of  a  Master. 

When  the  master  {x)  or  other  person  having  or  taking  the 
chaige  or  command  of  a  ship  registered,  shall  be  changed,  the 
master  or  owner  shall  deliver  to  the  person  authorized  to  make  re- 
gistry and  grant  certificates  at  the  port  where  the  chan^  shall 
take  place,  the  certificate  of  registry  belonging  to  the  ship,  who 
shall  thereupon  indorse  and  subscribe  a  memorandum  of  such 
change,  and  shaU  forthwith  give  notice  of  the  same  to  the  proper 
officer  of  the  port  or  place  where  such  ship  was  last  registered,  who 
shall  likewise  make  a  memorandum  of  the  same  in  the  book  of 
registers,  and  shall  forthwith  nve  notice  thereof  to  the  commis- 
sioners of  customs;  provided  uiat  before  the  name  of  such  new 
master  shall  be  indorsed  on  the  certificate  of  registry,  he  shall  give 
a  bond,  in  the  like  penalties  and  under  the  same  conditions  as  are 
contained  in  the  bond  required  to  be  given  at  the  time  of  registry. 


IX.  Penalty  for  Detention  of  Certificate — s.  27. 

In  case  any  person  (y),  who  shall  have  received  or  obtained,  by 
any  means  or  tor  any  purpose,  the  certificate  of  registry,  (whether 
such  person  shall  claim  to  be  the  master  or  owner  or  one  of  the 
owners  or  not,)  shall  wilfully  (z)  detain  and  refuse  to  deliver  up 
the  same  to  the  proper  (a)  officers  of  the  customs  for  the  purposes 
of  the  ship,  as  occasion  shall  require,  or  to  the  person  having  the 
actual  command,  possession,  and  management  of  such  ship  as  osten- 
sible and  reputed  master  or  owner,  such  last  mentioned  person  may 
complain  on  oath  of  such  detainer  and  refusal,  to  any  justice  of  the 
peace  residing  near  to  the  place  where  such  detainer  and  refusal 
shall  be  in  Great  Britain  or  Ireland,  or  to  any  member  of  the 
supreme  court  of  justice,  or  any  justice  of  the  peace  in  the  islands 
of  Jersey,  Guernsey,  or  Man,  or  in  any  colony,  plantation,  island, 
or  territory  to  his  Majesty  belondne,  in  Asia,  Africa,  or  America, 
or  in  Malta,  Gibraltar,  or  Heligo&nd,  where  such  detainer  and  re- 

(sf)  Beet.  21.  (a)  S«e  R.  r.  Wakh,  1  A.  &  E.  481 ; 

(y)  Sect.  27.  3  Ner.  &  M.  632. 

(j)  See  Bawpt  t.  Fox,  10  B.  fc  C.  41. 

2n2 


1230  SHIPPING. 

f usal  shall  be  in  any  of  the  places  last  mentioned ;  and  on  such 
complaint  the  justice,  or  other  magistrate  is  required,  by  warrant 
under  his  hand  and  seal,  to  cause  the  person  so  complained  against 
to  be  brought  before  him  to  be  examined,  touching  such  detainer 
and  refusal;  and  if  it  shall  appear,  on  examination  of  such  person, 
or  otherwise,  that  the  certificate  of  registry  is  not  lost  or  mishiid, 
but  is  wilfully  detained  by  the  said  person,  such  person  shall  be 
thereof  convicted,  and  shall  forfeit  and  pay  the  sum  of  ^100 ;  and, 
on  failure  of  payment,  he  shall  be  committed  to  the  common  gaol, 
there  to  remain,  without  bail  or  mainprize,  for  such  time  as  the 
said  justice  or  other  magistrate  shall  in  his  discretion  deem  proper, 
not  being  less  than  three  months,  nor  more  than  twelve  months ; 
and  the  justice  or  other  ma^trate  is  required  to  certify  the  de- 
tainer, refusal,  and  conviction,  to  the  person  who  granted  such 
certificate  of  registry,  who  shall,  on  the  terms  and  conditions  of  law 
being  complied  with,  make  registry  de  novo,  and  grant  a  certificate, 
notifying  on  the  back  of  such  certificate,  the  ground  upon  which  the 
ship  was  so  registered  de  novo :  and  if  the  person  wno  shall  have 
detained  and  refused  to  deliver  up  such  certificate  of  registry  as 
aforesaid,  or  shall  be  verily  believed  to  have  detained  the  same,  shall 
have  absconded,  so  that  the  said  warrant  of  the  justice  or  other 
magistrate  cannot  be  executed  upon  him,  and  proof  thereof  shall 
be  made  to  the  satisfaction  of  the  commissioners  of  his  Majesty's 
customs,  they  may  permit  such  ship  to  be  registered  de  novo,  or 
otherwise,  in  their  discretion,  grant  a  license  for  the  present  use  of 
such  ship  in  like  manner  as  is  hereinbefore  providea  in  the  case 
wherein  the  certificate  of  registry  is  lost  or  mislaid. 

A  conviction  under  the  foregoing  section  must  state  for  what 
purpose  the  certificate  was  required  (b). 


X.  Evidence-'^hat  shall  he  sufficient  Evidence  of  Affidavits 

arid  Boohs  of  Registry. 

Great  inconvenience  having  arisen  from  registering  officers  being 
served  with  subpoenas  requiring  them  to  produce  the  oaths,  or  de- 
clarations and  books  of  registry,  the  legislature  has  deemed  it  expe- 
dient to  dispense  with  their  attendance,  and  for  that  purpose  has 
enacted  (c),  that  the  collector  and  comptroller  of  his  Majesty's 
customs,  at  any  port  or  place,  and  persons  acting  for  them  re«)eo- 
tively,  shall,  upon  every  reasonable  request  by  any  persons,  produce 
and  exhibit  for  inspection  and  examination,  any  oath  or  declaration 

{h)  Per  Denmm,  C.  J.,  and  WilUanu,      8t  M.  632. 
J.,  in  R.  ▼.  WaUthf  1  A.  &  £.  481 ;  3  Ney.  (e)  Sect.  40. 
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Bworn  or  made  by  any  owner  or  proprietor,  and  also  any  register  or 
entry  in  any  book  of  registry  required  by  this  act  to  be  made  or 
kept  relative  to  any  ship,  and  shall,  upon  every  reasonable  request 
by  any  persons,  permit  them  to  take  a  copy  or  an  extract  thereof 
respectivelv,  and  that  the  copy  of  such  oath  or  declaration,  register 
or  entry,  shall,  upon  being  proved  to  be  a  true  copy,  be  received  as 
evidence,  upon  every  trial  at  law,  without  the  production  of  the  ori- 
ginal, and  without  the  testimony  or  attendance  of  any  collector  or 
comptroller,  or  other  persons  acting  for  them  respectively,  in  all 
cases,  as  fully  and  to  ail  intents  and  purposes  as  such  original  if 
produced  by  any  collector  and  comptroller,  or  other  persons  acting 
for  them. 

For  regulations  as  to  the  carriage  of  passengers  from  the  United 
Kingdom,  see  stat.  5  &  6  Will.  IV .  c.  53.  See  also  stat.  7  Will. 
IV.  &  1  Vict.  c.  89,  intituled,  "  An  Act  to  amend  the  Laws  re- 
lating to  burning  or  destroying  Buildings  and  Ships." 


II.  Of  SeamevLS  Wages^  and  the  Statutes  relating  theretOy  viz. 
6^6  WiU.  IV.  c.  19,  8  Geo.  L  c.  24. 

The  legislature,  in  its  wisdom,  has  thought  fit  to  make  several 
provisions  relating  to  seamen  employed  in  merchant  ships,  for  the 
better  securing  the  wages  of  the  seamen,  and  to  guard  acainst  de- 
sertion. Seamen  employed  in  merchant  diips  are  usually  hired  at  a 
certain  sum,  either  by  the  month  or  for  the  voyage  (d).  By  stat. 
6  &  6  Will.  IV.  c.  19,  intituled.  An  ^'Act  to  amend  and  consolidate 
the  Laws  relating  to  the  Merchant  Seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining  a  Register  of  all  the  Men  engaged 
in  that  Service,"  masters  of  ships,  trading  to  parts  beyond  the  seas, 
or  of  any  British  registered  ship  of  the  burden  of  80  tons  or  upwards, 
employed  in  any  of  the  fisheries  of  the  United  Kingdom,  or  in 
traoing  coastwise  or  otherwise,  are  prohibited  (e)  from  carrying  any 
seaman  or  other  person  as  one  of  their  crew  (apprentices  excepted) 
to  sea  upon  any  voyage,  without  first  agreeing  with  them  for  their 
wages ;  and  tms  agreement  must,  1st,  be  in  writing  (5) ;  2dly,  it 

(d)  Abbott,  432,  ed.  6th,  1827.  (e)  Sect  2. 


(5)  The  fttatates  relating  to  seamen's  wages  do  not  declare  that  a 
verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  master,  if 
there  be  not  a  written  agreement.  When  a  written  agreement  is  made, 
it  becomes  the  only  evicusnce  of  the  contract  between  the  parties,  and  a 
mariner  cannot  recover  any  money  agreed  to  be  given  in  reward  for  his 
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must  declare  the  monthly  or  other  wages  which  each  seaman  is  to 
have ;  Sdly,  the  e^>acity  in  which  the  seaman  is  to  act ;  4ihly,  the 
nature  of  the  voyage  in  which  the  ship  is  intended  to  be  employed ; 
5thly,  the  day  and  month  of  the  year  in  which  the  agreement  shall 
be  made ;  6tblyy  it  must  be  signed  by  the  master  in  the  first  instance, 
and  by  the  seamen  respectively  at  the  port  or  place  where  such 
seamen  shall  be  respectively  shipped ;  Tthly,  the  agreement  must  be 
read  over  in  the  presence  of  the  attesting  witness  before  the  seaman 
is  required  to  sign  the  same.  Masters  offending  against  these  pro- 
visions, are  made  liable  (/)  to  a  penalty  of  £10  for  every  seaman 
carried  out,  without  having  entered  into  the  requisite  agreement ; 
the  penalty  to  be  recoveraUe  (g)  by  information  before  J.  P.,  and  to 
be  paid,  one  moiety  to  the  informer,  and  the  residue  divided  between 
Greenwich  Ho^ital  and  the  Merchant  Seamen's  Hospital,  at  the 

C>rt  to  which  the  ship  belong.  The  11th  section  of  the  act  rou- 
tes the  periods  witnin  which  the  wages  are  to  be  paid.  The 
penalty  imposed  on  masters  for  disobedience  to  this  regulation,  is 
recoverable  by  the  same  method  as  the  wages  (A).  Seamen,  by  en- 
tering into  or  signing  the  agreement,  are  not  to  be  deprived  of  using 
any  lawful  means  for  the  recovery  of  wages  against  the  ship,  master, 
or  owners  (i).  The  15th  section  gives  tJbe  seaman  a  summary  re- 
medy by  complaint  upon  oath  to  a  J.  P.  for  wages  not  exceeding 
J?20 ;  and  the  16th  section  deprives  the  seaman  of  costs  in  cases 
where  he  proceeds  for  wages  recoverable  before  a  J.  P.  in  any  court 
of  admiralty  or  court  of  record.  In  all  cases  where  it  may  be  neces- 
sary to  produce  the  written  agreement  in  court,  no  obligation  shall 
lie  on  the  mariner  to  produce  the  same,  but  on  the  nuister  or  owner ; 

(/)  Sect.  4.  (A)  Seet  11. 

(i)  Sect.  53.  (t)  Sect.  5. 


service,  which  is  not  specified  in  the  articles.  Abbott,  440.  A  sailor 
brought  an  action  against  the  master  of  a  ship,  and  declared  on  an  agree- 
ment, whereby  it  was  stipulated,  that  the  sailor  should  have  a  oertaiii 
sum  per  month  during  a  voyage  from  London  to  Africa,  and  thence  to  the 
West  Indies,  and  also  io  much  money  a$  should  be  the  average  price  of 
a  negro  slave  in  the  West  Indies,  In  the  ship's  articles  no  mention  was 
made  of  the  money  to  be  paid  to  the  plaintiff  as  the  average  price  of  the 
negro  slave.  It  was  holden,  that  the  additional  perquisites  of  the  average 
price  of  a  negro  slave  could  only  be  considered  as  wages,  and,  therefore, 
ought  to  been  inserted  in  the  written  agreement.  White  v.  Wilson^ 
2  Bos.  &  Pul.  116.  In  like  manner  it  has  been  holden,  that  a  sail-maker, 
serving  in  a  ship  belonging  to  the  East  India  Company,  cannot  recover 
upon  a  promise  to  pay  him  a  monthly  sum  beyond  the  wages  mentioned 
in  the  ship's  articles,  which  had  been  signed  by  him  as  a  sail-maker. 
JElsworth  and  Wife  v.  Woolmore^  London  Sittings,  December,  1803, 
before  Lord  AlvanUy^  C.  J.  C.  B.,  Abbott,  440.  See  a  note  of  this  case, 
2  Esp,  N.  P.  C.  84. 
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and  no  mariner  shall  faU  in  any  action,  &c.  for  the  recovery  of 
wages,  for  want  of  such  agreement  being  produced  (A).  It  is  not 
necessary  for  the  seaman  to  give  the  captam  notice  to  produce  this 
agreement  (/)• 

The  penalties  imposed  on  seamen  for  refusing  to  join  the  ship,  or 
absenting  themselves  without  leave,  or  desertion,  are  as  follow : — 

1.  A  seaman  (m)  refusing  to  join  the  ship  or  absenting  himself 
therefrom,  may  be  committed  to  gaol  by  a  J.  P. ;  provided,  that  in 
case  such  seaman  shall  consent  to  join  the  ship  he  may  at  the 
master's  request  be  conveyed  on  board  the  ship. 

2.  Any  mariner  (n)  absenting  himself  from  his  ship,  withut 
leave  from  the  master,  &c.,  sludl,  for  every  such  days  absence, 
forfeit  two  days^  pay. 

3.  Any  seaman  (n)  who,  after  having  signed  such  agreement,  or 
after  the  ship^s  arrival  at  her  port  of  delivery,  and  before  her  cargo 
is  discharged,  quits  the  ship  without  a  previous  discharge  or  leave 
from  the  master,  forfeits  one  month's  pay. 

4.  Any  seaman  absolutely  (o)  deserting  after  having  signed  the 
agreement,  forfeits  to  the  owner  or  master  the  clothes  left  on  board, 
and  all  wages  due  at  the  time  of  his  deserting. 

*'  Entering  or  beine  entered'  into  the  service  of  his  Majesty,  on 
board  any  of  his  Majesty's  ships,  will  not  occasion  a  forfeiture  of 
clothes  or  wases,  nor  is  it  to  be  deemed  a  desertion.^ — Sect.  45. 
Being  compeUed  to  quit  the  ship  through  the  inhuman  treatment 
of  the  master  (»),  or  being  dismissed  without  any  lawful  cause,  will 
not  be  deemed  desertion  (^).  So  where  the  seaman  is  impressed 
into  the  royal  service,  he  wiU  be  entitled  to  receive  a  proportion  of 
his  wages  up  to  the  time  of  impressing  (r). 

The  9th  section  applies  to  the  case  of  the  desertion  of  a  ship 
whilst  in  foreign  parts,  and  before  her  arrival  at  her  port  of  deli- 
very; and  the  7th  section  to  the  quitting  of  a  ship  after  her 
arrival  in  her  port  of  delivery,  but  before  the  discharge  of  her 
cargo :  hence,  where  a  seaman  who  had  signed  the  articles  re- 
quired by  this  statute,  absolutely  quitt-ed  the  ship  without  any 
animus  revertendi  after  her  arrival,  and  being  moored  at  her  port 
of  delivery,  but  before  her  cargo  had  been  discharged;  it  was 
holden  («),  that  he  did  not  thereby  incur  a  total  forfeiture  of  his 

(Jk)  Sect.  5.  Mtt,  M.  &  Malk.  489. 

(0  Bowman  t.  Manselman,  2  Campb.  (r)  Wigghu  t.  IngMaih  2  Lord  Raym. 

315.  1211,  per  Holt,  C.  J.,  bat  nothing  farther. 

fm)  Sect.  6.  CUmenta  t.  Maybom,  B.  R.  T.  24  Geo. 

[»)  Seot.  7.  Ill.f  Abbott,  444  ;  S,  C,  nom.  Ciementt 

[o)  Sect.  9.  T.  MavoTf  B.  P.  B.,  Dampier  MSS.,  Ia 

[p)  Litnkmdr.  Siephem,  3  Esp.  N.  P.  T.  L.,  No.  333  ;  and  the  royage  mast  be 

C.  269,  Kenyon,  C.  J.  completed,  2  Campb.  320,  n. 

(q)  8igard  t.  Roberta,  3  Esp.  N.  P.  C.  («)  McDonald  r.  Jopling,  4  M.  &  W. 

72,  Bldomt  C.  J.     See  Sherman  r.  Ben-^  285. 
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wages,  under  the  9th  section,  but  only  of  a  month's  wages,  under 
the  7th  section. 

By  sect.  10,  no  debt  exceeding  58.  incurred  by  any  seaman  after 
he  has  signed  the  agreement,  sh^  be  recoverable  until  the  voyage 
shall  have  been  concluded ;  and  the  effects  of  seamen  are  not  to  be 
detained  by  keepers  of  lodging  houses  for  any  pretended  debt. 

By  sect.  13,  masters  are  liable  to  a  penalty  of  £5  for  not  giving 
seamen  their  certificates  of  service  on  their  discharge ;  and  in  cer- 
tain cases,  where  seamen  are  desirous  of  proceeding  on  another 
voy^e,  they  may  obtain  (u)  immediate  payment  of  their  wages  by 
application  to  a  J .  P. 

When  a  ship  (x)  is  sold  at  a  foreign  port,  the  crew  are  to  be  sent 
home  at  the  expense  of  the  master  or  owners. 

Sect.  19  enacts,  that  there  shall  be  a  general  register  office  of 
merchant  seamen. 

Sect.  25  contains  regulations  for  the  disposal  of  the  effects  of 
seamen  dying  abroad. 

By  the  31st  section,  the  master  of  every  ship  belonging  to  any 
subject  of  the  United  Kingdom,  and  of  the  burden  of  ei^ty  tons 
and  upwards,  is  obliged  under  a  penalty  to  have  on  board  his  ship 
a  number  of  apprentices  according  to  her  tonnage. 

By  the  41st  and  42nd  sections,  no  master  shall  discharge  or 
leave  any  of  his  crew  at  any  port  or  place  abroad,  without  the 
sanction  of  one  of  the  functionaries  mentioned  in  the  act ;  and  if 
any  seamen  (y)  shall  be  so  left  on  shore  at  any  place  abroad,  they 
shall  be  paid  their  wages. 

By  sect.  49,  no  seaman  is  to  be  shipped  at  any  foreign  port 
without  the  privity  of  the  consul. 

The  53rd  section  gives  directions  how  the  penalties  imposed  by 
this  act  shall  be  recovered  and  applied. 

This  act  does  not  extend  (z)  to  anv  ship  registered  in  or  belonging 
to  any  British  colony  having  a  legislative  assembly. 

By  stat.  8  Geo.  I.  c.  24,  s.  7,  (made  perpetual  by  stat.  2  Geo.  II. 
c.  28,  s.  7,)  masters  or  owners  of  any  merchant  ship  or  vessel  are 
prohibited  from  paying  or  advancing  to  any  seaman  or  mariner, 
while  he  is  in  parts  beyond  the  seas,  any  money  or  effects  upon 
account  of  wages,  exceeding  one  moietv  of  the  wages  due  at  the 
time  of  such  payment,  until  the  return  of  the  ship  to  Great  Britain 
or  Ireland,  or  the  plantations,  or  to  some  other  of  his  Majesty'^s 
dominions  whereto  they  belong,  under  a  penalty  double  the  monev 
so  paid  or  advanced,  recoverable  by  common  informer  in  the  High 
Court  of  Admiralty. 

(«)  Sect.  14.  (y)  Sect.  44. 

(jr)  Sttct.  17.  (jr)  Sect.  54. 
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Havii^  detailed  the  most  material  leffislatiye  proTisions  on  this 
subject,  it  wiU  be  proper  to  take  notice  of  the  rules  of  law  and  judi* 
cial  decisions,  as  far  as  they  affect  the  contract  under  consideration. 
The  most  important  rule  on  this  head  is,  ^^  that  freight  is  the  mother 
of  wages"  (a) ;  t.  «.,  if  the  ship  has  earned  its  freight,  and  the  sea- 
man has  performed  his  stipulated  duty,  he  becomes  entitled  to  his 
wages  (6).  But  it  is  not  part  of  the  proof  incumbent  on  the  plain- 
tiff, to  show  that  the  ship  has  earned  freight  (b) ;  it  lies  on  the 
defendant,  who  disaffirms  the  right  to  wages,  to  prove  that  the  ship 
has  not  earned  freight.  If  the  ship  be  captured  (c),  or  lost  in  the 
▼oyage,  the  seamen  lose  their  wages.  In  an  action  for  seaman^s 
waffes  (d)y  it  appeared  that  the  seaman  had  entered  into  the  usual 
articles,  ^^  to  serve  as  a  mariner  on  board  a  West  India  ship  bound 
for  the  ports  of  Madeira,  any  of  the  West  India  Islands,  and 
Jamaica,  and  to  return  to  London,"  and  in  consideration  of  the 
monthly  wages  therein  mentioned,  to  perform  the  above  mentioned 
voyage ;  but  it  was  expressly  stipulated,  that  he  was  not  to  de* 
mand  or  be  entitled  to  nis  wages,  or  any  part  thereof^  until  the 
arrival  of  the  ship  at  the  above  mentioned  port  of  discharge.  The 
ship  sailed,  deUvered  her  cai^  at  Madeira,  and  took  in  wine,  part 
of  which  she  delivered  at  Dominica,  other  part  at  Kingston  in 
Jamaica,  there  took  in  government  stores,  delivered  them  at  Port 
Antonio,  in  Jamaica,  and  the  remainder  of  the  wine  at  Martha 
Bray,  in  the  same  island.  She  was  then  freighted  with  a  cargo  of 
sugars  for  London,  for  which  she  sailed,  but  was  lost  at  sea  in  the 
course  of  her  passage  home.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  voyage  being,  by  the  terms  of  it,  divided  into 
three  parts ;  Ist,  to  MsSeira,  next  to  the  West  Indies,  and  lastly 
home ;  and  freight  having  been  earned  in  the  two  first  stages  of  the 
voyage,  the  plaintiff  was  entitled  to  recover  his  wages  pro  ratdy  for 


!: 


a)  Anon.,  2  Show.  283  ;  Abbott,  447.  Per  BuUer,  J.,  1  T.  R.  79. 

b)  Broum  r.  Mtlner,  7  Taunt.  319,  C.  (d)  Appleby  t.  Dodt,  8  East,  300,  re- 
B.,  after  eonsnlting  with  Lord  EUenbO'  cognized  in  Jesse  v.  Boy,  1  Cr.  M.  &  R. 
migh  and  judges  of  B.  R.  316 ;  4  Tyr.  626. 


(c)  Abemethy  y.  Landale,  Doug.  539. 


(6)  If  the  ship  be  lost  before  the  first  port  of  delivery,  the  seamen  lose 
all  their  wages ;  but  if  lost  after  she  has  been  at  the  first  port  of  delivery, 
then  they  lose  only  those  accrued  due  from  the  last  port  of  delivery ;  but 
if  the  seamen  run  away,  although  they  have  been  at  a  port  of  delivery, 
yet  they  lose  all  their  wages.  Per  Holt^  C.  J.,  ex  relatione  M'ri  Jacob, 
1  Ld.  Raym.  639.  If  a  ship  be  bound  for  the  £ast  Indies,  and  thence  to 
England,  and  the  ship  unlades  at  a  port  in  the  East  Indies,  and  takes 
fireight  for  England,  and  in  her  return  she  is  taken  by  eneipies,  the  mari- 
ners shall  have  their  waees  for  the  voyage  to  the  East  Indies,  and  for  half 
the  time  that  they  stayed  there  to  unlade,  and  no  more.  Per  Holtf  C.  J., 
London  Sittings,  1  Ld.  Raym.  739 ;  12  Mod.  409,  S.  C.  See  also 
Appleby  v.  Dads,  8  East,  300. 
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80  many  entirb  monthiB  as  had  been  spent  in  the  yoyage.  But  Lord 
ElUmborough^  C.  J.,  bemg  of  opinion,  that,  accordmg  to  the  true 
construction  of  the  articles,  the  port  of  London  was  to  be  considered 
as  the  port  of  discharge,  and  consequently,  as  the  ship  had  not 
arrived  there,  the  plaintiff  was  precluded  by  the  express  stmulatian 
from  recovering  any  part  of  his  wages,  nonsuited  the  plaintiff.  On 
motion  to  set  aside  the  nonsuit,  tiie  Court  fA  1Sjw%  Bench  con* 
curred  in  opinion  with  the  C.  J.  There  has  not  been  any  case 
wherein  it  has  been  decided,  that  a  ship  seized  by  way  of  retaliation, 
and  afterwards  restored,  has  been  considered  as  captured ;  or  in 
which  the  consequences  of  capture,  as  dissolving  a  contract  for 
wages,  have  been  considered  as  attaching.  Seizure,  even  hostile 
seizure  (e),  is  not  necessarily  capture,  though  such  is  its  usual  and 
probable  result.  The  ultimate  act  or  adjudication  of  the  state,  by 
which  the  seizure  has  been  made,  assigns  its  proper  and  conclusive 
quality  and  denomination  to  its  own  origii^  proceeding.  If  it 
condenm  in  such  case,  it  is  a  capture  ab  initio  ;  if  it  award  restitu- 
tion as  an  act  of  justice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure  and  deten- 
tion upon  grounds  not  warranting  the  condemnation  of  the  property, 
or  the  deuing  with  it  as  captured  (7).  Hence,  in  the  case  of  the 
seamen  (/)  who  were  forcibly  taken  out  of  British  merchant  diips 
at  Petersburgh,  by  order  of  the  Russian  government,  and  marched 
into  the  interior  of  the  country,  after  which  hostilities  between 
Great  Britain  and  Russia  took  place,  but  on  the  re-establishment 
of  peace,  the  ships  of  both  countries  were  restored,  and  the  seamen 
were  permitted  to  return  with  their  vessels,  which  brought  home 
their  cargoes  and  earned  their  freight;  it  was  holden,  that  this 
seizure,  however  hostile  in  the  manner,  so  far  partook  of  the  nature 
of  an  embarffo  in  its  result,  and  not  of  a  capture,  that  it  did  not  put 
an  end  to  uie  contract  of  the  seamen  for  wages,  even  during  the 
time  of  the  detention  and  imprisonment ;  but  even  considering  it  as 
a  temporary  capture,  yet,  like  the  case  of  a  capture  and  recapture, 
the  seamen  were  still  entitled  to  their  wages ;  their  being  so  en* 
titled  depended  on  the  ship  earning  her  freight  for  the  voyage,  and 
the  performance  of  their  stipulated  duty ;  and  here  freight  for  the 
voyage  was  ultimately  earned,  and  the  seamen  were  not  guilty  of  any 

(e)  Per  Bilenborouffh,  C.  J.,  delivering  (/)  Beale  ▼.  TAompton,  in  error,  4 

the  opinion  of   the  court  in  Beale  ▼.      East,  546. 
Thompion,  4  Eut,  561. 


(7)  **  It  seems  to  be  immaterial  for  this  purpose,  whether  the  restitution 
be  awarded  bv  the  goverameut  of  the  country,  as  an  act  of  state,  or  by 
any  of  the  oramary  courts  of  civil  judicature  to  which  the  administration 
of  justice  on  these  subjects  is  usually  delegated."  Per  Lord  ElUnbo^ 
roughs  C.  J.,  4  East,  561. 
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breach  of  duty ;  for  the  stipuliktion  in  the  articles  (8)  not  to  be  on 
shore  under  any  pretence,  without  leave,  before  the  voyage  was 
ended,  must  be  understood  of  a  being  on  shore 'by  the  paorty's  own 
unauthorized  act ;  and  even  if  such  imprisonment  on  shore  could 
be  so  considered,  ^et  the  master  having  afterwards  received  them 
again  on  board,  without  objection,  amounted  to  a  dispensation  of 
the  service  in  the  interval,  and  entitled  thein  to  waces  according  to 
the  original  contract.  This  case  was  afterwards  broi^t  by  writ 
of  error  before  the  House  of  Lords,  when  the  c^inion  of  the 
judges  was  taken  on  the  question,  whether,  on  the  whole  of  the 
facts  found  on  the  special  verdict,  the  original  plaintiff  was  entitled 
to  recover  wages  during  the  time  he  was  kq>t  out  of  the  ship,  as 
found  in  the  special  verdict.  The  judges  were  unanimoualv  of 
opinion (^),  that  he  was  so  entitled  to  recover,  and  the  Lord  Chan- 
cellor concurred  in  their  opinion.  In  the  foregoing  case  the  plaintiff 
was  an  Englishman ;  but  in  a  similar  case,  where  the  plaintiff  was  a 
foreigner,  the  decision  (A)  was  the  same.  If  a  seaman  can  prove 
that  he  was  disabled  from  performing  his  duty  by  an  accident  (t), 
^•^•9  hy  rQceiving  a  blow  from  a  piece  of  timber  accidentally  fidling 
on  him,  he  will  be  entitled  to  recover  his  wages  for  the  whole 
voya^,  in  like  manner  as  if  he  had  actually  served.  A  seaman, 
who  IS  impressed  before  a  ship  returns  to  a  port  of  delivery,  is  en- 
titled to  his  wtigeB pro  tanto  f A),  if  the  ship  complete  her  voyage; 
but  not  if  she  is  captured  on  ner  return  (I).  But  in  a  case  where 
the  defendant  (m)  gave  a  written  promise  to  pay  the  plaintiff's 
intestate,  a  gross  sum,  {thirty  guineas,)  provided  heproceededj  canr 
tinned^  and  did  his  duty  as  second  mate  in  a  certain  ship,  from 
Jamaica  to  Liverpool,  and  the  intestate,  who  had  reffularly  per- 
formed his  duty,  died  about  a  month  after  the  ship  had  sailed,  and 
before  her  arrival  at  Liverpool ;  and  it  appeared,  that  the  common 
rate  of  wages  was  £^  per  month,  when  the  party  was  paid  in  pro- 
portion to  the  time  he  served,  and  that  the  voyage  was  generally 
performed  in  two  months ;  it  was  holden,  that  the  representative 
of  the  intestate  was  not  entitled  to  recover  any  wages  on  the  express 
contract,  because  it  was  an  entire  contract  and  not  divisible ;  nor 
on  an  inq)lied  contract,  by  reason  of  the  axiom  of  law,  that  where 
the  parties  have  entered  into  an  express  contract,  no  other  can  be 
implied.  During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amount  of  their 
wages  to  the  date  of  the  wreck,  acknowledging  at  the  same  time 

Qi)  Ilkompitm  v.  Seale,  D.  P.  lit,  Dow.      T.  R.  325. 
299.  (i)  Per  HoU,  C.  J.,  in  JTiggmt  ▼.  Jn- 


(h)  Johnaon  v.  Broderickt  4  Eait,  566.      gkton,  2  Lord  Raym.  1211. 
(0  Chtmdhr  v.  Orieoetf  2  H.  Bl.  606,  (/)  Anon,,  2  Campb.  320,  n. 

n.    Bat  lee  the  remarks  of  Gro$e,  J.,  6  (m)  Cutter  ▼.  Pow^,  6  T.  R.  320. 

(8)  Tlie  seamen  had  signed  the  articles  in  the  usual  form. 
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that  he  had  hired  them  by  the  month.  It  was  holden  (n),  that 
under  these  circumstances  no  action  for  wages  could  be  maintained 
by  the  mariners  against  the  captain,  at  least  without  proving  that 
they  had  first  made  a  demand  upon  the  owners.  It  only  remains 
to  state  the  remedies  which  the  law  has  provided  for  the  recovery 
of  seamen's  wages.  If  the  hiring  be  on  the  usual  terms  (o),  and 
made  by  word  or  by  writing  only,  and  not  by  deed,  the  seamen,  or 
any  one  or  more  of  them,  and  every  officer,  except  the  master,  may 
sue  in  the  Court  of  Admiralty,  and  may,  by  the  process  of  that 
court,  arrest  the  ship  as  a  security  for  their  demand  (9),  or  cite  the 
master  or  owner  personally  to  answer  to  them.  But  if  the  agree- 
ment be  by  deed,  and  the  terms  of  such  agreement  are  not  the 
usual  terms,  then  the  only  remedy  is  in  the  common  law  courts  (10). 
But  whether  the  party  sue  in  the  Court  of  Admiralty  (jo),  or  bring 
an  action  in  the  courts  of  common  law  (q) ;  in  both  cases  the  suit 
or  action  must  be  commenced  within  six  years  next  after  the  cause 
thereof  has  accrued,  unless  the  party  suing  should  have  been  under 
any  of  the  disabilities  mentioned  in  the  statute  of  limitations,  as 
inmncy,  absence  beyond  the  seas,  &c.  If  foreign  siulors  stipidate 
in  their  own  country  before  the  commencement  of  a  voyage  that 
they  will  not  sue  the  captain  for  any  money  abroad,  but  be  satisfied 
with  what  he  may  advance  them  abroad  in  deduction  of  their  w^^es, 
such  stipulation  is  binding,  and  an  action  cannot  be  maintained  by 
the  seaman  for  his  wages  in  the  courts  of  this  country  (r). 

In  an  action  (s)  against  the  defendants,  as  part  owners,  for 
seamen^s  waees,  the  question  arose  whether  A.  and  B.,  being 
partners,  and  also  part  owners  of  a  vessel,  the  admission  of  A.,  as 
to  a  subject  of  co-part  ownership,  but  not  of  co-partnership,  was 
binding  on  B. ;  and  Lord  Ellenhorough  held,  that  it  was  not. 

(»)  Fonhoomy,  Kruger, 3  Campb.  197.  (p)-  Stat  4  Ann.  c.  16, 1. 17, 18,  19. 

(o)   Abbott,  476,  cites  Wincb.  8 ;   2  {q)  21  Jae.   I.  c.   16,  i.  3,  7.     See 

Vent.  181 ;  8  Mod.  379 ;  2  Lord  Raym.  mU9,  p.  135. 

1206;    1  Str.  707;   Say.  136;    1  Lord  (r)/oAiwofi  Y.ir(icAM<ffi<,3Campb.44. 

Raym.  632 ;  Salk.   33  ;   2  Str.  858  ;  1  («)  Jaggen  v.  Bwningt,  1  Stark.  N.  P. 

Barnard.  297 ;  Str.  937.  C.  64. 


(9)  In  proceedings  against  the  ship  in  specie,  if  the  value  thereof  be 
insufficient  to  discharge  all  the  claims  upon  it,  the  seaman's  claim  for  his 
wages  is  preferred  before  all  other  charges ;  for  the  labour  of  the  seamen, 
having  brought  the  ship  to  the  destined  port,  has  furnished  to  all  other 
persons  the  means  of  asserting  their  claims  upon  it,  which  otherwise  they 
could  not  hare  had.    Abbott,  484. 

(10)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 
maker,  as  the  person  immediately  contracting  vrith  them,  and  answerable 
to  them,  or  the  owners,  as  the  persons  virtually  contracting  with  them 
through  the  agency  of  the  master,  and  answerable  for  the  performance  of 
his  engagement.     Abbott,  485. 
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See  Stat.  6  &  6  Will.  IV.  c.  19,  s.  16,  (antey  p.  1232,)  empower- 
iDg  justices,  on  complaint  of  seamen,  to  hear  and  settle  disputes 
about  wages  not  exceeding  <£^20. 


III.   Of  the  Liability  of  Ship  Owners  for  the  Repairs^  ^c. 

Upon  a  general  order  (f)  for  repairs  given  by  the  captain,  the 
party  executing  them  has  the  security  of  the  ship,  of  the  captain, 
and  of  the  owners ;  but  in  an  action  against  parties  as  owners,  the 
question  is,  who  are  so  for  this  purpose  I  the  persons  r^zistered  are 
not  necessarily  so ;  the  Register  Acts  were  not  passed  tor  this  pur- 
pose ;  and  the  question  of  ownership,  as  it  regards  the  liability  for 
repairs,  must  be  considered  as  it  would  have  been  before  those  acts 
were  passed. 

The  roistered  owner  of  a  ship  is  not  liable  for  repairs,  unless 
actually  done  upon  his  credit.  Legal  ownership  is  primd  facie 
evidence  of  liability,  which  may  be  rebutted  by  proof  of  the  bene- 
ficial interest  havmg  been  parted  with,  and  of  the  legal  owners 
having  ceased  to  interfere  with  the  management  of  the  ship  (u). 
As  wlere  A.,  the  managing  owner  ofTd^p,  mortgaged  his  share 
to  B.,  who  procured  the  transfer  to  be  duly  indorsed  on  the  certi- 
ficate of  registry,  but  A.  continued  in  the  management  as  before, 
and  gave  orders  for  repairs  and  stores,  and  B.  did  not  take  posses- 
sion or  interfere  in  the  concerns  of  the  ship ;  it  was  holden  (of),  that 
B.  was  not  liable  for  such  repairs  and  stores  so  ordered  by  A.  So 
where  a  steam  vessel  was  let  by  charter-party  for  twelve  months, 
the  registered  owners  enga>ging  to  keep  the  engine  in  repair,  but 
the  ch^^rer  binding  himself  to  do  all  otner  rejpairs,  to  pay  all  wages 
and  charges  of  navigating,  &c.,  and  to  indemnify  the  owners  against 
all  debts,  costs,  damages,  expenses,  &c.  incun^  in  respect  of  the 
charter-party  and  employment  of  the  vessel.  The  owners  were  to 
appoint  the  engineers.  The  charterer,  who  acted  as  captain,  had 
repairs  done  to  the  vessel  by  persons  unacquainted  with  the  con- 
tract :  it  was  holden  (y),  that  no  action  lay,  in  respect  of  those 
repairs,  against  the  registered  owners.  A  party  who  takes  a  share 
in  a  ship,  under  a  conveyance,  void  for  want  of  conformity  with  the 
provisions  of  the  Registry  Acts,  is  not  (z)  liable  for  articles  furnished 
to  the  ship,  unless  credit  be  given  to  him  individually,  or  he  holds 
himself  out  as  owner.     The  master  of  a  ship  has  authority  by  law 

(0  Per  Littiedale,  J.,  in  Reev  v.  Da-  (y)  Reeve  v.  DavU,  1  A.  &  E.  312  ;  3 

VM,  1  A.  &  E.  315,  6.  NeT.  &  M.  873,  recognixing  Brigge  v. 

(«)  Jetmmge  ▼.  Gtiffiiht,  1  Rj.  &  M.  Wiliin»<m, 

42.  (r)  Bcarrmgiim  ▼.  Fry,  2  Bingb.  179. 

(f)  Brigge  t.  WUJtinwn,  7  B.  &  C.  30. 
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to  pledge  the  credit  of  his  ownor,  resident  in  Englaad,  for  money 
advanced  to  the  master  in  an  English  port  where  the  owner  has  no 
agent,  if  such  advance  of  money  was  necessary  for  the  j^rosecution 
of  the  voyage ;  and  whether  it  was  so  or  not  is  a  question  for  the 
jury  (a) ;  but  the  owner  of  a  ship  is  not  (b)  liable  for  money  ad- 
vanced to  the  master,  although  it  has  bec^  properly  expended  by 
the  master  for  the  purpose  of  the  ship,  unless  the  money  was  bor- 
rowed by  the  master  expressly  for  that  purpose. 

(a)  Arthur  t.  Bor^m,  6  M.  &  W.  138,  {b)  Tkacker  v.  Moaiei,  1  M.  &  Rob. 

«•/«,  p.  1028,  n.,  reoogniied  in  Wetitm  ▼.      79. 
Wright,  7  M.  &  W.  396. 


(     1241    ) 
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I.  Seandalum  Magnatum^  p.  1241. 

II.  Of  the  Action  for  Slander^  and  in  what  Cases  it  may  he 
maintained^  p.  1243. 

III.  Of  the  DechxraHon^  and  herein  of  the  Nature  and  Office  of 
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1258. 


I.  Scctndalum  Magnaium. 


Slander  rooken  and  published  of  a  peer  is  termed  scandalmn 
maffnatum.  The  stat.  S  Edw*  I.  Westm.  1,  c.  34,  commands, 
^*  That  none  be  so  hardy  to  tell  or  publish  any  faJse  news  or  tales, 
whereby  discord,  or  occasion  of  oiscord,  or  slander,  may  grow 
between  the  king  and  his  people,  or  the  great  men  of  the  realm ; 
and  he  that  doth  so,  shall  be  taken  and  Sept  in  prison,  until  he 
hath  brought  Am  into  the  court  which  was  the  first  author  of  the 
ta/e^(l).  And  by  stat.  2  Ric.  II.  e.  5,  ^^None  shall  devise  or 
speak  false  news,  lies,  or  other  such  false  things  of  the  prelates, 
dukesy  earls,  barons,  and  other  noble  and  great  men  of  the  realm, 
and  of  the  chancellor,  treasurer,  derk  of  the  privy  seal,  steward  of 
the  kin^s  house,  justices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  uie  realm,  and  he  that  doth  shall  incur  the  pain  of 
the  stat.  Westm.  1,  c.  34.''  And  by  stat.  12  Ric.  II.  c.  11,  *\  When 
any  such  [person,  as  is  described  in  the  foregoing  statutes,]  is  taken 
and  imprisoned,  and  cannot  find  him  by  whom  the  speech  be  moved, 
be  may  be  punished  by  the  advice  of  the  council,  notwithstanding  the 


(1)  See  Sir  Edw.  Coke*s  exposition  of  this  statate,  2  Inst.  225. 
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statute  of  Westm.  1,  c.  84,  and  2  Bio.  II.  c.  6."  The  foregoing 
statutes  do  not  expressly  give  an  action,  yet  it  has  been  holden,  that 
the  party  injured  may  maintain  an  action  on  the  stat.  2  Ric.  II.  c.  5, 
upon  the  principle  of  law  (a),  that  an  action  lies  on  a  statute,  which 
prohibits  the  doing  an  act  to  the  prejudice  of  another.  Though  the 
dignity  of  viscount  was  not  created  at  the  time  when  this  statute 
was  made,  yet  it  has  been  holden,  that  such  dignity  is  within  the 
statute  (b) ;  and  a  peer  of  Scotland,  since  the  union,  may  also  take 
advanti4;e  of  the  statute  (c)  (2).  The  form  of  declaration  is,  tarn 
pro  domino  rege  quam  pro  seipso  (3),  concluding  contra  formam 
statuti  (d).  The  stat.  2  Ric.  il.  c.  5,  is  a  general  law  («),  and 
consequently  need  not  be  pleaded  (/),  but  if  the  party  undertake 
to  recite  it,  and  fail  in  a  material  part,  it  will  be  fatal  (g).  It  must 
appear  on  the  face  of  the  declaration,  that  the  party  injured  was 
unus  maanatum  at  the  time  when  the  words  were  spoken  (A).  Spe- 
cial bail  is  not  required  in  this  action  (i),  and  the  venue  cannot  be 
changed  upon  the  common  affidavit  (k).  Neither  can  a  writ  of 
error  be  brought  upon  it  in  the  Exchequer  Chamber  (/),  for  it  has 
been  holden,  that  this  action  is  not  an  action  on  the  case  within  the 
meaning  of  the  stat.  27  Eliz.  c.  8,  which  gives  the  writ  of  error  in 
Exchequer  Chamber  in  certain  actions.  There  is  a  dictum  in  2 
Show.  506,  that  in  a  scand.  mag.  the  plaintiff  obtaininflf  a  verdict 
will  not  be  entitled  to  costs.  It  has  been  holden,  that  certain 
words  are  actionable  in  the  case  of  a  peer,  which  would  not  have 
been  deemed  so  in  the  case  of  a  common  person;  as  in  Lord 
Toumshend  v.  Hughes  (m),  where  the  defendant  said  of  the  plaintiff, 
'*  he  is  an  unworthy  man,  and  acts  against  law  and  reason/ 


(a)  2  Inflt.  118 ;  10  Rep.  7b,  b. 

(b)  Vise.  Say  and  Stale  ▼•  Stephetu, 
Cro.  Car.  135. 

(c)  Vite,  Falkland  t.  Phippt,  Comyns 
R. 439. 

frf)  Vid.  Entr.  74. 

[e)  Doct.  Plac.  339 ;  4  Rq>.  13,  a. 

(/)  Lord  Sh^ftetbtary  v.  Lord  Dighy, 
2  Mod.  98. 

(jl)  4  Rep.  12»  b.y  for  instances  of  mis- 
recital,  what  fatal,  and  what  not,  see  1 


i; 


Com.  Dig.  188,  (B.)  3. 

!h)  Adm.  Cro.  Jac.  136. 
t)  12  Mod.  420 ;  2  Mod.  215,  S.  P. 

{k)  Duke  of  Norfolk  ▼.  Alderton,  Carth. 
400  ;  JhUke  qf  Bieknumd  t.  Costolow,  11 
Mod.  234;  2  SaUs.  668;  1  Ler.  56;  1 
Bac.  Abr.  36. 

(/)  Lord  Say  and  Seale  v.  Siepkem, 
Cro.  Car.  142;  Ley,  82,  S.  C:  Sir  W. 
Jones,  194,  S,  C, 

(m)  1  Mod.  232 ;  2  Mod.  150,  8.  C. 


(2)  Some  of  the  old  precedents  state  the  plaintiff  to  have  vocem  et  locum 
in  parliamento.  See  Vid.  £nt.  74,  and  Bohun,  319,  320 ;  but  these 
words  are  unnecessary,  and  they  are  omitted  in  two  precedents  in 
Heme,  200,  201.     Vid.  61,  3. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing,  but  does  not 
give  any  penalty,  must  be  brought  tarn  pro  rege  quam  pro  seipso,  because 
m  such  case  the  king  is  to  have  a  fine.  Waterhouse  v.  Bawde,  Cro.  Jac. 
L34.     See  the  precedents  cited  in  n,  (2). 
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II.  Of  the  Action  for  Slander^  and  in  what  Case  it  may  be 

maintained. 

In  fonner  times,  the  action  for  slander  was  very  rare ;  the  first 
action  for  words  to  be  found  in  the  books  was  in  the  30th  year  of 
Edw.  III.  Lib.  Ass.  fo.  177,  pi.  19 ;  and  from  that  time  to  the  reign 
of  Queen  Elizabeth,  these  actions  were  few  in  number,  and  not 
brought  on  frivolous  causes;  during. the  reign  of  Queen  Elizabeth 
and  King  James,  they  began  to  increase,  and  in  modem  times  the 
action  has  been  more  frequent.  Actions  for  words  should  not  be 
brou^t  upon  slight  and  trivial  occasions ;  and  where  the  words  are 
merdy  words  of  heat,  an^er,  or  passion,  spoken  suddenly  or  with- 
out deliberation,  such  actions  should  be  discountenanced ;  at  the 
same  time  it  has  been  truly  said  (by  Wray^  C.  J.),  that  unless  the 
party  injured  by  &lse  and  malicious  scandal  had  a  remedy  at  law,  it 
would  be  i  verbis  ad  verbera,  and  the  consequences  might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enumerate 
with  particularity  all  the  cases  which  have  been  adjudged,  as  to 
what  words  are  actionable,  and  what  are  not  so.  It  may  be  suffi- 
cient for  the  present  purpose  to  observe,  that  an  action  on  the  case 
lies  against  any  person  for  falsely  and  maliciously  speaking  and  pub- 
lishing of  another,  words  which  directly  (4)  charge  him  with  any 
crime,  for  the  commission  of  which  the  offender  is  punishable  by 
law  (n)  (5),  as  treason  (o),  murder  (p),  larceny  (j),  perjury  (r), 
keeping  a  bawdy-house  («),  or  with  having  (6)  any  contagious  dis- 

(n)  Knch,  B.  3,  C.  2.  (q)  Aleyn,  31. 

(o)  UuriM  ▼.  JMertt,  Hard.  203.  (r)  1  RoL  Abr.  39,  L  25. 

(p)  1  noil.  Abr.  72»  pi.  4.  («)  1  Rol.  Abr.  44, 1.  15. 


(4)  ''  The  words  must  contain  an  express  imputation  of  some  crime, 
&c.,  and  the  charge  upon  the  person  spoken  of  must  be  precise.  Per  De 
Orey,  C.  J.,  in  Chulow  v.  Home,  3  Wils.  187  "  Words  to  be  action- 
able must  be  unequivocally  so.  Imputing  to  a  person  an  evil  inclination, 
which  is  not  carried  into  effect,  is  not  actionable.*'  Per  Ellenboroughf 
C.  J.,  in  Harrison  v-  Stratton,  M.  T.  1803.  4  Esp.  N.  P.  C.  218.  The 
charging  another  with  a  crime  of  which  he  cannot  by  any  possibility  be 
guilty,  as  killing  a  person  who  is  then  living,  is  not  actionable,  because 
the  plaintiff  cannot  be  in  any  jeopardy  from  such  a  charge.  Snag  v.  Gee, 
4  Rep.  16,  a. 

(5)  That  is,  by  common  law  or  statute ;  for  charging  a  man  with  an 
offence  examinable  only  in  the  spiritual  court,  unless  special  damage 
ensues,  is  not  actionable.  Parrat  v.  Carpenter^  Cro.  Eliz.  602  ;  Graves 
V.  Blanchet,  Salk.  696. 

(6)  But  chaining  a  person  with  having  had  a  contagious  disorder,  is  not 

VOL,  II.  2  o 
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order,  the  imputation  of  which  may  exclude  him  from  society,  as 
leprosy  (/),  plague,  French  pox  («),  &c.  There  are  two  sorts  of 
malice  (x) ;  one  denoting  an  act  done  from  ill  will  towards  an 
individual,  the  other  a  wrongful  act,  intentionally  done,  without 
just  cause  or  excuse.  In  ordinary  actions  for  slander,  malice  in 
law  may  be  inferred  from  the  publishing  the  slanderous  matter,  the 
act  itself  being  wrong  and  intentional,  and  without  just  cause  or 
excuse ;  but  in  actions  for  slander,  prima  facie  excusable  on  ac- 
count of  the  cause  of  publishing  the  slanderous  matter,  malice  in 
fact  must  be  proved.  When  the  defendant,  in  the  presence  of  a 
third  person,  not  an  officer  of  justice,  charged  the  plaintiff  with 
having  stolen  his  property,  and  afterwards  repeated  the  charge  to 
another  person,  also  not  an  officer  of  justice,  who  was  called  m  to 
search  the  plaintiff  with  the  consent  of  the  latter ;  it  was  bolden, 
that  the  charge  was  privileged  if  the  defendant  believed  in  its  truth, 
acted  bond  Jide^  and  did  not  make  the  charge  before  more  persons, 
or  in  stronger  language,  than  was  necessary;  and  that  it  was  a 
question  for  the  jury,  and  not  the  judge,  whether  the  facts  brought 
the  case  within  this  rule  (y). 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that  the 
words  should  contain  an  express  imputation  of  some  crime  liable  to 
punishment^  some  capital  offence^  or  other  infamous  crime  or  mis- 
demeanour. An  imputation  of  the  mere  defect  or  want  of  moral 
virtue,  moral  duties,  or  obligations,  is  not  sufficient  (z).  To  call  a 
man  a  swindler  is  not  actionable  (a) ;  so  to  call  a  man  a  thief  is  not 
actionable,  unless  it  be  intended  to  impute  felony  to  hiuL  Hence, 
where  that  expression  is  accompanied  with  other  words,  which 
clearly  denote  tnat  the  speaker  did  not  intend  to  impute  felony  to 
the  party  charged,  no  action  can  be  maintained.  No  action  lies  for 
these  words  (b) :  ''  I  will  take  him  to  Bow  Street  on  a  charge  of 
forgery."  In  an  action  for  words,  the  words  proved  were  (c),  "  He 
is  a  thief,  for  he  has  stolen  my  beer."  It  appeared  in  evidence, 
that  the  defendant  was  a  brewer,  and  that  the  plaintiff  had  lived 


(/)  Taylor  ▼.  PerktM,  Cro.  Jac.  144. 

iu)  1  Rol.  Abr.  66, 1.  38i 

he)  Bromoffe  ▼.  Prober,  4  B.  &  C.  247. 

[jf)  Padmore  v.  Lawrence,  11  A.  &  IgS. 
380 ;  3  P.  &  D.  209,  recognizing  Toogood 
V.  Spyring,  1  Cr.  M.  &  R.  181 ;  4  Tyrw. 
582.  See  Kine  v.  SeweU,  3  M.  &  W.  297 ; 
Martm  ▼.  Sinmg,  5  A.  &  E.  535.  On  the 
subject  of  privileged  communications^  see 


poet,  p.  1255. 

(r)  Per  De  Grey,  C.  J.,  deliTering 
judgment  in  Ontlow  v.  Home,  3  Wils. 
177»  recognized  by  Lawrence,  J,,  in  ffoU 
V.  Scholefield,  6  T.  R.  694. 

(a)  Samle  ▼.  Jardme,  2  H.  Bl.  531. 

(b)  Harrieon  ▼.  King,  in  error,  7  Taunt. 
431 ;  pott,  1253. 

(c)  Chrieiie  v.  Cowell,  Peake,  N.  P.  C.  4. 


actionable ;  for  unless  the  words  spoken  impute  a  continuance  of  the  disor- 
der at  the  time  of  speaking  them,  the  ground  of  the  action  fails ;  for  such  a 
charge  cannot  produce  the  effect  which  makes  it  the  subject  of  an  action, 
namely,  his  being  avoided  by  society.  Per  Ashhursty  J.,  in  Carslake  v. 
Mapledoram,  2  T.  R.  475 ;  2  Str.  1189,  S.  P. 
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mth  him  as  servant ;  in  the  course  of  which  service  he  had  sold 
beer  to  different  customers  of  the  defendant,  and  received  money 
for  the  same,  which  he  had  not  duly  accounted  for.  Lord  Kenyan, 
C.  J.y  directed  the  jury  to  consider  whether  these  words  were 
spoken  in  reference  to  the  money  received,  and  unaccounted  for,  by 
the  phuntiff,  or  whether  the  defendant  meant  that  the  plaintiff  had 
actually  stolen  beer ;  for  if  they  referred  to  the  money  not  accounted 
for,  that  being  a  mere  breach  of  contract,  so  far  explained  the  words 
^'  thief,""  as  to  make  it  not  actionable.  Thus,  if  a  man  says  to 
another,  ^'  You  are  a  thief,  for  you  stole  my  tree,""  it  is  not  action- 
able (d),  for  it  shows  he  had  a  trespass,'  and  not  a  felony,  in  his 
contemplation.  V.  for  defendants  See  also  Thompson  v.  Bernard, 
1  Campb.  48,  to  the  same  effect.  The  rule  which  at  one  time  pre- 
vailed (e),  that  words  are  to  be  understood  in  mitiari  setisu,  has  been 
long  ago  superseded,  and  words  are  now  construed  by  courts,  as 
they  always  ought  to  have  been,  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understand  them.  In  an 
action  for  words,  it  was  stated  in  the  declaration  (/),  that  the 
plaintiff  had  lived  among  the  neighbours  with  credit  and  reputation, 
and  without  beins  suspected  of  felony,  and  that  the  defendant,  in 
order  to  charge  him  with  the  crime  of  felony,  falsely  and  maliciously 
spoke  of  the  plaintiff  these  false,  malicious,  and  scandalous  words, 
viz.  *'  that  the  plaintiff  was  in  Winchester  gaol,  and  was  tried  for 
his  life,  and  woidd  have  been  hanged,  if  it  had  not  been  for  Abraham 
Legat,  for  breaking  farmer  Atkin's  granary  and  stealing  his  sacks." 
Plea,  N.  O.  After  verdict  for  plaintiff^  it  was  moved,  in  arrest  of 
iudgment,  that  the  words  did  not  import  any  euilt  in  the  plaintiff, 
being  only  a  narrative  of  what  passed  on  the  trial,  and  rather  tended 
to  show  the  plaintiff  was  cleared  by  the  evidence  of  Legat,  than  that 
he  was  guilty  of  any  crime  for  which  he  deserved  to  be  hanged. 
But  per  Lora  Hardwicke,  C.  J.  ^^  The  construction  now  made  upon 
actions  for  words  is  very  different  from  what  it  was  formerly. 
Judges,  anciently,  to  discourage  little  frivolous  actions,  used  their 
utmost  endeavour  to  explain  away  the  most  opprobrious  words: 
but  this  was  certainly  wrong ;  and  as  the  character  and  reputation 
of  mankind  is  under  the  protection  of  the  law,  as  well  as  their 
estates,  we  ought  to  do  equal  justice  to  both,  and  take  care  that 
neither  the  one  nor  the  other  are  injured.  The  question  then  is, 
whether  the  words  spoken  do  import  any  slander  or  reproach,  for 
which  an  action  lies.  To  say  a  man  has  been  in  gaol  and  tried 
for  his  life,  is  certainly  scandalous:  and  that  he  would  have  been 
hanged  but  for  such  a  one,  does  naturally  import,  that  he  was  saved 
by  some  indirect  means.     (And  he  cited  the  case  of  Halley  v. 


iS 


Cro.  Jac.  114  ;  Bull.  N.  P.  5.  Hardw.  339,  8,  C,  cited  by  Lord  Ellen* 

9  East,  96.  borough,  C.  J.,  delivering  the  opinion  of 

(/)  Carpenter  ▼.  Tarrant,  M.  T.  10  the  court  in  Roberti  ▼.  Camden,  9  East, 

Geo.   II.,   B.     R.,   MSS. ;    Ca.   Temp.  97. 
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Stanton^  Cro.  Car.  268,  as  a  very  strong  authority  in  point.)  As  to 
the  2d  question,  whether  the  plamtiflf  oi^ht  not  to  have  averred, 
that  he  was  not  in  gaol.  See,  it  was  anciently  held,  that  such  aver- 
ments were  necessary :  but  in  later  times,  it  has  been  holden,  that 
the  alleging  the  words  to  have  been  spoken  falsely  amounted  to  such 
an  averment ;  and,  if  so,  the  court  must  now  take  it,  that  aU  the 
imputation  cast  on  the  plainti£f  was  false.  If  the  words  had  been 
true,  the  defendant  should  have  pleaded  that  specially."  So  where 
the  defendant  said  of  the  plaintiff  (a),  that  ^^  he  was  under  a  ohaige 
of  a  prosecution  for  perjury,  and  that  O.  W.,  an  attorney,  had  i£e 
attorney  general's  diiections  to  prosecute  the  flsantiflfor  perjury;'* 
the  defendant  pleaded  N.  6.  After  verdict  for  plaintiff,  it  was 
objected,  in  arrest  of  jud^ent,  that  the  words  were  not  actionable, 
as  not  conveying  any  opinion  of  the  speaker  upon  the  truth  of  the 
charae.  But  the  court  overruled  the  objection ;  Lord  JEUenboroughy 
C.  J.y  (who  delivered  judgment,)  observing,  that  the  words  must 
mean,  that  the  plaintiff  was  ordered  by  the  attorney  general  to  be 

Erosecuted,  either  for  a  perjiuy  which  he  had  committed,  or  which 
e  had  not  committed,  or  which  he  was  supposed  only  to  have  com- 
mitted. .In  the  first  sense  they  were  clearly  actionable.  In  the 
second,  they  could  not  possibly  be  understood  consistently  with  the 
context.  And  if  the  defendant  had  used  the  words  in  the  last 
sense,  the  jury  might  have  acquitted  him,  according  to  the  doctrine 
in  the  case  of  Oldham  v.  Peake^  both  in  the  Ck>urt  of  Common 
Pleas  (A),  and  in  this  court  (t)*  And  certainly,  if  the  sense  of  the 
defendant,  in  speaking  these  words,  had  varied  from  that  ascribed 
to  them  by  the  plaintiff,  he  might  by  specially  pleading  have  shown 
them  not  actionable,  had  he  not  chosen  to  have  rested  the  defence 
merely  on  the  general  issue.  It  appeared,  therefore,  that  these 
words  must  fairly  be  understood  in  tne  first  of  these  three  senses, 
namely,  that  he  was  ordered  to  be  prosecuted  for  a  perjury,  which 
he  had  committed;  and,  so  understood,  they  w^re  unquestionably 
actionable.  There  are  in  the  books  various  authorities  to  show, 
that  the  understanding  of  the  hearers  k  the  rule  to  go  by.  In  a 
MS.  case,  1  Viner,  507,  it  is  laid  down  that  the  question  is  only 
what  is  understood  by  the  hearers.  In  Fleetwood  v.  Cwrly^  Hob. 
268,  Lord  Hohart  says,  the  slander  and  damage  consist  in  the 
apprehension  of  the  hearers;  and  in  Oilbert^s  Cases  in  Law  and 
Equity,  117,  the  rule  laid  down  is,  that  the  words  shall  be  taken 
in  the  sense  in  which  the  hearers  understood  them  (A). 

In  addition  to  the  preceding  instances,  it  may  be  observed,  that 
it  is  actionable,  falsely  and  maliciously  to  speak  and  publish  of 
another  words  which  tend  to  disinherit  him  (/),  or  to  deprive  him 


(a)  Roberta  ▼.  Camden^  9  East,  93. 


2  Bl.  961,  2. 
(0  Cowp.  278. 


{k)  See  also  Rtad  v.  Ambridffe,  6  C.  & 
P.  308. 

(/)  1  Rol.  Abr.  37, 1.  27. 
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of  his  estate  (m),  or  which  slander  him  in  his  office  (»),  profes- 
sion (o),  or  trade  (p) ;  e.  g.^  in  speaking  of  a  justice  of  llie  peace  in 
the  execution  of  his  office,  to  say  that  ^^  He  is  a  rascal,  a  villain, 
and  a  liar,""  is  actionable ;  for  the  words  import  a  charge  of  acting 
corruptly  and  partially  (^).  Saying  of  a  churchwarden,  ^'He  is  a 
cheat  (r),  and  cheated  the  parish  of  ^4,  and  notwithstanding  I 
have  given  him  a  receipt  upon  his  bill  of  £9  Is.  expended,  it  was 
a  false  thing,  and  I. never  received  mcHre  than  £b  of  the  ^9  1<." 
But  words  imputing  to  a  churchwarden  that  he  stole  the  parish  bell 
rop€»  (ff),  are  not  actionable ;  the  possession  of  the  bell  ropes  being 
in  him.  Words  of  an  innkeeper,  imputing  insolvency,  were  holden 
to  be  actionable ;  although,  at  the  time  they  were  spoken  (^),  an 
innkeeper  was  not  subject  to  the  bankrupt  laws.  For  slander  of 
this  kmd  an  action  may  be  brought  before  any  injury  has  been 
sustained,  in  consequence  of  the  words  having  been  spoken.  From 
the  nature  of  the  words,  the  law  implies  the  injury ;  hence  such 
words  are  said  to  be  actionable  in  themselves. 

To  maintain  an  action  for  slander  of  title,  there  must  be  malice 
either  express  or  implied  («).  Hence  where  a  person,  thinking  he 
had  a  right  to  recover  possession  of  a  term  for  some  misconduct  of 
his  tenant,  and  hearing  that  the  term  was  to  be  sold,  went  to  the 
auction  and  said,  the  vendor  could  not  make  a  title ;  it  was  holden, 
that  an  action  could  not  be  maintained,  there  being  no  proof  of 
malice  (x).  So  the  attorney  (y)  of  a  party  claiming  title  to  pre- 
mises put  up  for  sale,  is  not  liable  to  an  action  for  slander  of  title, 
if  he,  bon&fide^  though  without  authority,  makes  such  objections  to 
the  seller's  title,  as  his  principal  would  have  been  authorized  in 
making.  Malice  and  special  damage  must  be  alleged  and  proved. 
BeQposty  p.  1249,  Malachy  v.  Soper, 

In  Harwood  v.  Sir  J.  Astley^  in  error,  1  Bos.  &  Pul.  N.  R.  47, 
it  was  contended,  that  an  action  could  not  be  maintained,  because 
the  words  were  alleged  to  have  been  spoken  of  the  plaintiff,  (below,) 
as  a  candidate  to  serve  in  parliament ;  but  it  was  holden,  that  the 
words  being  actionable  in  themselves  (7),  it  is  quite  immaterial 


(m)  Boii  ▼.  Boii,  1  Lev.  134. 

(fi)  How  ▼.  PHwi,  Salk.  694 ;  Lord 
Raym.  812,  8.  C. 

(o)  Hardwickr.  Chandler,  Str.  1138. 

\P)  Vpiheer  T.  Beite^  Cro.  Jac.  578, 9 ; 
/oiiet  Y.  LUiUr,  7  M.  &  W.  423. 

(g)  AmUm  y.  BlagrWt  Str.  617  ;  Lord 
Raym.  1369,  8,  C. 

(r)  Philipi  ▼.  HarruoH,  C.  B.  HU. 
Geo.  II.,  on  motion  in  arrest  of  judg- 


ment, Lord  King'i  MSS.  p.  44. 

(«)  Jackson  ▼.  Adanu,  2  fiingh.  N.  C. 
402  ;  2  Sc.  599. 

(0  WhUHngion  ▼.  Olad%pm,  5  B.  &  C. 
180. 

(«)  Harffrane  ▼.  Xe  Breton,  4  Borr. 
2422. 

(s)  Smith  Y.  Spooner,  3  Taunt.  246. 
See  also  Pitt  v.  Donovan,  1  M.  &  S.  639. 

(y)  Watwn  v.  Meynotde,  M.  &  Malk.  I. 


(7)  The  words  charged  the  plaintiff  (below)  with  having  murdered  his 
father.    *'  Words  are  actionable  when  spoken  of  one  in  an  office  of  profit. 
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whether  they  were  spoken  of  the  plaintiif  as  candidate  or  not.  If 
the  plaintiff  has  sustained  any  special  damage  in  consequence  of 
words  actionable  in  themselves  having  been  spoken  (2),  and  seeks  to 
recover  a  compensation  for  it,  such  special  damage  must  be  stated 
in  the  declaration,  with  as  much  certainty  as  the  subject  matter  is 
capable  of,  in  order  that  the  defendant  may  be  sufficiently  apprized 
of  the  nature  of  the  case  which  is  intended  to  be  proved  against 
him,  and  consequently  be  prepared  to  meet  it.  Where  the  words 
charged  the  plamtiff,  a  horse-dealer,  ^^  with  privately  stealing  certain 
horses  sold  by  him,^'  and  consequently  were  actionable;  after 
proving  the  words,  the  plaintiff's  counsel  applied  to  be  admitted  to 
give  general  evidence  of  loss  of  customers,  out  was  denied  (a). 

By  the  stat.  21  Jac.  I.  c.  16,  s.  8,  ^'Actions  on  the  case  for 
words  must  be  commenced  and  sued  within  two  years  next  after  the 
words  spoken.'"  But  by  sect.  7,  "  Infant,  feme  covert,  non  compos 
mentis,  person  imprisoned  or  beyond  sea,  may  sue  within  two  years 
after  the  removal  of  their  respective  disabilities.^' 

Of  Words  not  actionable  in  themselves » — Words  not  actionable 
in  themselves  may  become  so,  by  reason  of  some  special  damage 
arising  from  them,  e,  ^.,  if  a  person  say  to  a  woman,  "  You  are  a 
whore,^'  whereby  she  loses  her  marriage  (d),  or  a  substantial  benefit 
arising  from  the  hospitality  of  friends  (c)  (8).    So  if  a  person  slander 

(r)  Geare  v.  Britton,  BaU.  N.  P.  7  ;  J.,  Lancaster  Lent  Ass.  1790,  Holroyd^ 

Haiheway  ▼.  JVinomon,  B.  R.  Middlesex  MSS. 

Sittings,  Feb.  17,   1804,  S.  P.,  per  Lord  {b)  1  Rol.  Abr.  35, 1.  15. 

EUenborough,  C.  J.  (c)  Moore  ▼.  Meagher,  in  error,  Ezch. 

(a)  Waterhouie  ▼.  Oill,  coram  Btdlerf  Chr.,  1  Tannt.  39. 


which  may  probably  occasion  the  loss  of  his  office,  or  when  spoken  of 
persons  toucning  their  respective  professions,  trades,  and  business,  and  do  or 
may  probably  lead  to  their  damage.'*  Per  De  Grey^  C.  J.,  in  Onslow  v. 
Homey  3  Wils.  186. 

(8)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  actionable, 
because  fornication  and  adultery  are  subjects  of  spiritual  not  temporal 
censures.  Lord  Raym.  1004 ;  except  in  the  city  of  London,  by  reason  of 
the  custom  there  to  cart  whores,  1  Viner,  S.  13.  But  there  the  words 
must  charge  that  she  was  a  whore  in  London ;  it  is  not  sufficient  if  the 
declaration  merely ,  allege  that  she  resided  in  London.  Robertson  v. 
Powell,  B.  R.  Sittings  at  Serjeant's  Inn,  before  M .  T.  57  Greo.  IlL 
Action  for  calling  plaintiff's  wife  a  whore  in  London,  suggesting  the 
custom  of  London  to  cart  whores,  plaintiffs  were  nonsuited  for  want  of 
proving  the  custom.  Lord  Mansfield  said,  he  could  not  take  notice  of 
such  custom,  unless  proved.  No  proof  of  it  could  be  got  from  the  town 
clerk's  office ;  and  it  was  then  said  that  no  proof  of  it  had  ever  been  given 
so  as  to  maintain  such  actions  out  of  the  city  courts,  but  that  in  the  city 
courts  they  would  take  notice  of  their  own  custom.  Stainton  et  Ux.  v. 
JoneSf  Sittings  after  Mich.  Term,  at  Guildhall,  coram  Lord  Mansjield^ 
1782,  MS. 
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the  title  of  another,  whereby  he  is  prevented  from  selling  his 
estate  (d) :  but  in  these  cases,  it  is  incumbent  on  the  party  injured, 
not  onfy  to  state  and  prove  the  speaking  of  the  words,  )mt  also  the 
particular  injury  which  he  has  sustained ;  because,  the  words  not 
being  actionable  in  themselves,  the  special  damage  is  considered  as 
the  gist  of  the  action  (e).  It  must  also  appear  (/),  that  the  special 
danmge  was  the  legal  and  natural  consequence  of  the  words  spoken ; 
for  an  illegal  consequence,  viz.  a  tortious  act,  will  not  be  sufficient. 
In  slander  for  words  uttered  of  the  plaintiff  to  her  employer,  who 
stated  that  she  dismissed  the  plaintiff  from  her  service,  not  because 
she  believed  the  words,  but  because  she  was  afraid  she  should  offend 
her  landlord,  by  keeping  her;  it  was  holden  (g),  being  the  conse- 
quence of  the  words  used,  the  action  was  maintainable ;  the  court 
could  not  speculate  on  the  motives  of  witnesses.  And  per  Pattesorij 
J.,  it  is  not  like  Vicars  v.  WUcocks^  because  here  the  whole  cause 
of  the  special  damage  proceeds  from  the  defendant  himself;  nothing 
is  done  by  any  other  person.  Two  persons  cannot  join  in  an  action 
for  slanderous  words  spoken  of  them  (A),  for  the  injury  which  the 
one  sustains  by  the  slander  is  not  an  injury  done  to  the  other.  But 
if  defamatory  words  be  spoken  of  partners  in  trade  (s),  lohereby  they 
are  injured  in  their  trade^  a  joint  action  will  lie  at  the  suit  of  the 
partners,  although  the  words  be  actionable  of  themselves.  It  is  ac^ 
tionable  to  republish  any  slander  invented  by  another  (A),  unless  the 
republication  be  accompanied  by  a  disclosure  of  the  author's  name, 
and  a  precise  statement  of  the  author^s  words,  so  as  to  enable  the 
party  injured  to  maintain  an  action  against  the  author.  This  dis- 
closure and  statement  must  be  made  at  the  time  of  republishing  the 
slander ;  for  it  will  not  avail  the  defendant  to  make  it  for  the  first 
time  in  pleading  to  an  action  brought  by  the  party  injured ;  and 
according  to  Holroyd^  J.,  in  Lewis  v.  Walter^  4  B.  &  A.  914,  the 
republication  must  be  on  a  fair  and  justifiable  occasion ;  and,  ac- 
cording to  Bayley^  J.,  in  M'Pherson  v.  Daniels  (/),  the  defendant 
must  show  also,  tnat  he  believed  it  to  be  true.  In  that  case,  which 
was  an  action  for  words  spoken  by  the  plaintiff  in  his  trade,  im- 
porting a  direct  assertion  made  by  defendant,  that  the  plaintiff  was 
insolvent ;  the  defendant  pleaded  that  one  T.  W.  spoke  and  pub- 
lished to  the  defendant  the  same  wordS;  and  that  the  defendant,  at 


((Q  Lowe  ▼.  Haretpood,  Sir  W.  Jones, 
196;  Cro.  Car.  140,  recognized  in  Mala- 
chy  v.  Soper,  3  Biogh.  N.  C.  383 ;  3  Scott, 
736. 

(«)  BrowM  ▼.  GihboMj  Salk.  206. 

(/)  Ficar»v.  m'/coc**,  8  East,  1.  See 
Kelly  V.  Partington,  5  B.  &  Ad.  645 ;  3 
NeT.  Ik  M.  117. 

(jf)  Caroline  Knight  ▼.  Gibbe,  1  A.  & 
E.  43 ;  3  NeT.  &  M.  467. 

ih)  Dyer,  19,  a,  pi.  112. 

(i)  Cook  and  another  v.  Batchellor,  3 
Bos.  &  Pul.  150. 


(*)  Davie  v.  Lewie,  7  T.  R.  17 ;  Matt- 
land  v.  Goldney,  2  East,  426.  These  cases 
were  recognized  in  Woolnoth  ▼.  Meadowe, 
5  East,  463.  Semble  that  this  defence  is 
not  applicable  to  written  slander.  See 
Lewie  v.  Walter,  4  B.  &  A.  605. 

(/)  10  B.  &  C.  271 :  5  M.  &  R.  251. 
See  also  Ward  v.  Weeke,  7  Bingh.  211, 
and  Bennett  ▼.  Bennett,  6  C.  &  P.  588, 
Aldereon,  B.  And  the  remarks  of  Beet, 
C.  J.,  in  De  Creepigny  v.  Welleehy,  5 
Bingh.  401. 
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the  time  of  speaking  and  publishing  them,  declared  that  he  had 
heard  and  been  told  the  same  from  and  l^  the  said  T.  W. ;  it  was 
holden,  upon  demurrer,  that  the  plea  was  bad ;  first,  because  it  did 
not  confess  and  avoid  the  charge  made  in  the  declaration,  the  words 
in  the  declaration  importing  an  unqualified  assertion  made  by  d^ 
fendant,  and  the  words  in  the  plea  importing  that  the  defendant 
mentioned  the  fact  on  the  authority  of  T.  W.  Secondly,  because 
the  plea  did  not  give  the  pliuntiff  any  cause  of  acticm  against  T.  W. ; 
inasmuch  as  it  did  not  allege  that  T.  W.  spoke  the  words  folsdy  and 
maliciously.  Thirdly,  because  it  is  no  answer  to  an  action  for  oral 
slander,  for  a  defendant  merely  to  show  that  he  heard  it  from  ano- 
ther, and  named  the  person  at  the  time,  without  showing  also  thai 
he  believed  it  to  be  true,  and  that  he  spoke  the  words  on  a  justifiable 
occasion. 

From  the  preceding  remarks  it  appears,  that  the  fiUsehood  and 
malice,  either  express  or  implied,  are  of  the  essence  of  tJie  action  for 
slander  and  special  damage,  where  the  words  are  not  actionable  in 
themselves.  Where  words,  falsely  and  maliciously  spoken,  are  ac- 
tionable in  themselves,  the  law  primd  facie  presumes  a  consequent 
damage,  without  proof. 


III.   Of  the  Declaration^  and  herein  of  the  Nature  and  Office 

of  the  Innuendo. 

In  the  declaration,  after  such  prefatory  averments  as  the  circum- 
stances of  the  case  may  render  necessary  (9),  it  must  be  allied 
expressly  what  words  were  spoken  (10),  and  Uiat  they  were  emoken 
and  published  of  the  plaintiff  (m)  falsely  and  maliciously.    ^If  the 

(m)  Johnton  ▼.  Aylmer,  Cro.  Jao.  126. 


(9)  By  rule  of  court,  B.  R.  M.  1654,  it  is  ordered,  "  That  in  actions  of 
slander,  long  preambles  be  forborne :  and  no  more  inducement  than  what 
is  necessary  for  the  maintenance  of  the  action,  except  where  it  requires  a 
special  inducement  or  colloquium." 

(10)  '*  That  the  defendant  spake  of  the  plaintiff,  qusedam  falsa  et  scan- 
dalosa  verba,  quorum  tenor  sequitur  in  hsec  verba,"  &c.,  was  hoMen 
insuflScient,  because  it  was  not  an  express  allegation,  that  the  defendant 
spake  the  same  identical  words.  Garford  v.  Clerk,  Cro.  Eliz.  857.  This 
rule,  that  the  words  spoken  should  be  set  forth  precisely,  is  not  confined 
to  those  cases  only  in  which  the  action  is,  properly  speaking,  for  slander, 
but  extends  also  to  cases  where  special  damage  is  the  g^und  of  the  action. 
Outsole  V.  Mathers,  1  M.  &  W.  495,  recognizing  Cook  v.  Cox,  3  M.  4^ 
S.  110,  and/H>s^  p.  1253. 
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words  were  spoken  in  a  foreign  language,  it  must  be  averted  in  the 
declaration,  tnat  the  hearers  understood  such  language  (n).  Where 
the  charge  alleged  against  the  plaintiif  relates  to  his  office,  profes- 
sion, or  trade,  there  it  ought  to  appear  on  the  face  of  the  decla- 
ration, that  plaintiff  was  in  office  (0),  or  exercising  his  profession  or 
trade  (p),  at  the  time  when  the  words  were  spoken,  and  that  they 
were  spoken  in  relation  to  his  office,  profession,  or  trade  (q).  In 
an  action  for  slander,  imputing  adultery  to  plaintiff,  a  physician, 
where  no  special  damage  was  laid,  it  was  holden  (r)  not  sufficient  to 
state  the  words  to  have  been  spoken  of  him  ^^m  his  profession;'' 
but  that  it  ought  to  have  been  set  forth  in  the  declaration  in  what 
manner  the  scandalous  conduct  was  connected  by  the  speaker  witili 
that  profession. 

In  an  action  of  slander,  imputing  incontinence  to  one,  who  was 
a  preacher  at  a  dissenting  meeting-house,  by  reason  of  which  he 
was  dismissed  from  his  employment,  it  is  not  (s)  necessary  to  state 
that  he  was  legally  in  the  exercise  of  the  employment,  nor  is  it 
necessary  to  state  the  names  of  the  persons  ismo  dismiased  him ; 
but  it  is  sufficient  to  say,'  that  the  persons  who  frequented  the 
chapel  refused  to  permit  him  to  preach,  by  reason  whereof  he  had 
lost  the  emoluments  he  would  otherwise  have  acquired. 

In  an  action  for  words  spoken  of  a  person  who  was  a  candidate 
to  serve  in  parliament,  it  is  not  necessary  to  set  forth  the  writ  in 
the  declaration  (t).  It  is  sufficient  for  the  plaintiff  to  state  that  he 
was  a  candidate  to  serve  in  the  (present)  parliament,  which  cannot 
exist  without  a  writ  to  caHl  the  parliament  together.  In  that  part 
of  the  declaration  which  states  tne  slander,  the  words  ought  to  be 
explained  in  such  manner  as  they  may  require.  Whilst  the  plead- 
ings were  in  Latin,  this  explanation  was  introduced  by  the  word 
^^ innuendo:^  e.  ^.,  '^Thou  (eundem  quer^  innuendo)  art  a  thief;** 
which  in  a  modem  declaration  would  stand  thus :  ^^  Thou  (meanina 
the  said  plaintiff)  art  a  thief."  The  term  innuendo  is  still  retained 
whenever  this  part  of  the  declaration  is  mentioned.  In  the  fore- 
going instance,  it  may  be  observed,  that  the  innuendo  is  the  same 
m  eifect  as  ^*  that  is  to  say.^  Its  office  is  merely  to  explain  and 
designate,  that  the  person  intended  by  the  word  ^'thou"  is  the 
plaintiff.  But  that  the  plaintiff  was  the  person  intended,  must 
appear  from  the  manner  in  which  the  words  were  spoken,  whidi 
must  be  stated  in  the  declaration,  namely,  that  they  were  spoken  of 
the  plaintiff,  or  to  the  plaintiff,  or  in  a  conversation  with  the  pliun- 

(n)  Price  t.  Jmkmg9,  Cro.  Eliz.  865.        Parte,  B.,  in  Jonee  ▼.  lAitler,  7  M.  &  W. 
0)  Ydv.  158.  423. 

p)  Colli*  ▼.  Malm,  Cro.  Car.  282.  («)  Hartley  t.  Herring,  Jtn.  31,  1799, 


[q)  Todd  ▼.  Haatinge,  2  Saimd.  307 ;  B.  R.,  L.  P.  B.  258 ;  Dampimr  MSS.,  L. 

8a»age  ▼.  Rohery,  Salk.  694.  I.  L. 

(r)  Ayre  v.  Craoen,  2  A.  &  E.  2 ;  4  (<)  Harwood  t.  Sir  J,  Aeileg,  1  Bos. 

Nev.  &  M.  220,  recognized  in  Dogleg  v.  &  Pol.  N.  R.  47,  00  error,  in  Bxch.  Cfar* 
JUberie,  3  Bingh.  N.  C.  840,  cited  by 
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tiff,  and  not  from  the  innuendo  only  (te) ;  for  if  the  person  of  whom 
the  worda  were  spoken  be  uncertain,  an  action  will  not  lie ;  and  a 
plaintiff  cannot  merely,  by  the  force  of  an  innuendo,  apply  the 
words  to  himself  (a;)  •  When  the  innuendo  is  annexed  to  the 
charge  preferred  against  the  plaintiff,  then  its  office  is  to  give  die 
wor<£i  spoken  their  proper  signification,  but  not  to  extend  t£e  sense 
of  them  beyond  their  natural  import.  Therefore,  where  a  decla- 
ration stated  that  defendant  asid  of  the  jdaintiff,  *^  He  has  forsworn 
himself,  (meaning  that  the  plaintiff  had  committed  wilful  and  corrupt 
perjury,)^  it  was  holden,  that  the  words  not  bein^  actionable  in 
themselves,  because  they  did  not  necessarily  imply  that  the  plaintiff 
bad  forsworn  himself  in  a  judicial  proceeding^  their  meaning  could 
not  be  extended  by  the  innuendo  (y).  But  if  the  defendant  had 
spoken  the  words  concerning  some  judicial  proceeding  that  had 
before  taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  facts  had  been  averred  in  the  declaration,  then  such  an  innu- 
endo would  have  been  ffood ;  because  the  words,  coupled  with  the 
preceding  facts,  would  have  shown,  that  the  defendimt  meant  to 
qhar^  the  plaintiff  with  perjury  punishable  by  law.  So  where  the 
slander  was,  *'  He  has  burnt  my  bam,^  the  plaintiff  cannot  say  (z), 
by  way  of  innuendo,  ^^  my  ham  full  of  corn;"  because  that  is  not  an 
explanation  of  the  words,  but  an  adoition  to  them.  But  if,  in  the 
introductory  part  of  the  declaration,  it  is  averred,  that  the  defend- 
ant had  a  barn  full  of  com^  and  also,  that  in  a  discourse  about  that 
ham^  the  defendant  had  spoken  the  words,  an  innuendo,  that  he 
meant  by  those  words  the  bam  full  of  com,  would  have  been  good. 
This  distinction  was  recognized  in  a  later  case  (a)  :  it  was  stated 
in  the  declaration,  that  the  plaintiff  had,  in  due  manner,  put  in  his 
answer  upon  oath  to  a  bill  filed  against  him  in  the  Court  of  Ex- 
chequer by  the  defendant,  (but  it  was  not  averred  that  the  words 
were  spoken  in  a  discourse  about  that  answer ;)  it  was  then  alleged, 
that  defendant  said  of  the  plaintiff  that  he  had  forsworn  himself, 
{meaning  that  the  plaintiff  had  perjured  himself  in  his  aforesaid 
answer  to  the  bill  so  filed  against  him ;)  it  was  holden,  on  motion  in 
arrest  of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  colloquium  respecting  the  answer  in  the 
Exchequer,  which  was  not  supplied  by  the  innuendo,  and  further, 
that  the  defect  was  not  cured  by  verdict.  In  all  cases,  therefore, 
where  the  words  can  be  understood  in  an  actionable  sense  only  by 
reference  to  certain  facts,  such  facts  must  be  distinctly  stated  in 
the  body  of  the  declaration :  for  the  mere  introduction  of  those 
facts,  under  an  innuendo,  will  not  be  deemed  a  sufficient  averment 

(ti)  4  Rep.  17  b. ;  3  Bulstr.  227.  (a)  Hawkes  ▼.  Hawkey,  8  East,  427, 

.    (j?)  Johfuon  Y,  AylmeTf  Cro.  Jac.  126.  recognized  by  Bayley,  3.,  in  Goldtiein  v. 

(y)  Holt  y.  Scholefield,  6  T.  R.  691.  i^w,  6  B.  &  C.  160,  and  by  Tindalj  C.  J., 

See  also  Qtre  v.  Morton^  Yelv.  27.  delivenng  judgment  in  Alexander  v.  An- 

{z)  Per  De  Qrey,  C.  J.,  in  R.  ▼.  Homey  gle^  on  error  in  Exch.  Chr.,  1  Cr.  &  J. 

Cowp.  684.  146. 
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of  them  (b) ;  that  which  comes  after  the  imiuendo  not  being  issu* 
able(c);  and  further,  it  must  be  averred,  that  the  words  were 
spoken  in  a  conversation  about  those  facts.  In  short,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  innuendo  (d). 
And  the  meaning  given  by  the  innuendo  must  be  such  as  may  fairly 
be  collected,  either  from  the  words  alone  or  from  the  words  coupled 
with  facts,  which  were  the  subject  of  the  conversation,  previously 
averred  in  the  declaration;  for  an  innuendo  cannot  be  used  to 
enlarge  the  meaning  of  words  without  prefatory  averments  (0). 
It  is  to  be  observed,  however,  that  although  new  (/)  matter  cannot 
be  introduced  by  an  innuendo,  but  must  be  brought  upon  tbe 
record  in  another  way,  yet,  where  such  new  matter  is  not  necessary 
to  support  the  action,  an  innuendo,  without  any  colloquium,  may  be 
rejected  as  surplusage  (g). 

An  action  will  not  lie  for  these  words,  ^'  I  will  take  him  to  Bow 
Street  on  a  charge  of  forgery,^'  without  an  innuendo  (A).  In  a 
declaration  for  slander  of  plaintiff  in  his  trade,  a  count  alleging 
that  the  defendant,  in  a  certain  discourse  in  the  presence  and  hear- 
ing of  divers  subjects,  falsely  and  maliciously  charged  and  asserted 
and  accused  plaintiff  of  being  in  insolvent  circumstances,  and  stating 
special  damage,  but  without  setting  out  the  words,  is  ill ;  and  if  it 
be  joined  with  other  counts,  which  set  out  the  words,  and  a  general 
veitiict  given,  the  court  will  arrest  the  judgment  (i).  It  is  the 
province  of  the  jury  to  decide,  whether  the  defendant's  meaning 
was  such  as  is  imputed  to  him  bv  the  innuendo  (A).  In  an  action 
for  calling  the  plaintiff  a  thief,  it  was  proved,  that  the  defendant 
said  of  the  plaintiff,  "  Why  dotft  you  come  out,  you  blackguard, 
rascal,  scoundrel.  Penfold,  you  are  a  thief  "(0  5  ^^^  ^^^  witne^as 
who  proved  the  words  was  not  asked,  whether  by  the  word  "  thief 
he  understood,  that  the  defendant  meant  to  charge  the  plaintiff 
with  felony.  Chambre^  J.,  in  his  direction  to  the  jury,  said,  that 
it  lay  on  the  defendant  to  show,  that  felony  was  not  imputed  by  the 
wora  "  thief ;"  and  a  verdict  was  found  for  the  plaintiff.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground,  that  it  appeared 
from  the  expressions  which  accompanied  the  word  ^^  thief,''  that 
the  defendant  did  not  intend  to  impute  felony,  but  merely  used 
that  word,  together  with  the  others,  in  the  heat  of  passion  ;  tnat  no 
evidence  was  given  to  show  that  the  word  "  thief"  was  understood 
by  those  who  heard  it,  to  charge  the  plaintiff  with  any  crime,  the 
court  refused  the  application ;  Sir  J,  Mansfield^  C.  J.,  observing, 

(b)  1  Rol.  Abr.  83,  1.  10.  (A)  /TarmofiT.iTm^,  inerrori  7Taant. 

(c)  8iocomb*9  case,  Cro.  Car.  443.  431. 

(d)  Lovet  ▼.  Hawthorn,  Cro.  Eliz.  834.  (t)  Cook  v.  Cox,  3  M.  &  S.  110. 

(e)  VtT  PaiieiOHf  J.^Gompertz^.Levy,  {h)  Per  Gould  and  Biaekstone,  Js.,  2 
9  A.  &  £.  285,  citing  Goldstein  y.  Fass.  Bl.  R.  961,  2,  cited  by  Lord  EUenborough, 

{/)  Day  V.  Bobintonj  in  error,  1  Ad.      C.  J.,  in  Robtrtt  t.  Camden,  uH  tup, 
&  £U.  554.  (0  Pet^old  y.  Weetcote,  2  Bos.  &  Pul. 

{g)  Roberle  v.  Cumde'i,  9  East,  95.  N.  R.  335. 
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that  the  jury  ought  not  to  have  found  a  verdict  for  the  plaintiff^ 
unless  they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff. The  manner  in  which  the  words  were  pronounced,  and  various 
other  circumstances,  might  explain  the  meaning  of  the  word ;  and 
if  the  jury  had  thought,  that  the  word  was  only  used  by  the  de- 
fendant as  a  word  of  general  abuse,  they  ought  to  have  found  a 
verdict  for  the  defendant.  Supposing  that  the  general  words  which 
accompany  the  word  *'  thief"  might  have  warranted  the  jury  in 
finding  for  the  defendant,  yet,  as  they  have  not  done  so,  the  court 
cannot  say  that  the  word  did  not  impute  tiieft  to  the  plaintiff.  A 
count,  charging  that  defendant  bad  imposed  (m)  upon  the  plaintiff 
the  crime  of  fdony,  is  good  after  verdict.  Where  the  words  were, 
^'  You  have  committed  a  crime  for  which  I  can  transport  you,"  they 
were  holden  (n),  (on  motion  in  arrest  of  judgment,)  to  be  actionabte 
without  any  colloquium  or  innuendo. 


IV.  Of  the  Pleadings^  p.  1254 ;  Eoidenee,  p.  1256 ;   CostSy 

p.  1258, 

Of  the  Pleadings. 

Monet  cannot  be  paid  into  court  (o).  The  general  issue  in  this 
action  is.  Not  guilty.  But  now  (p),  in  actions  on  the  case,  the  plea 
of  not  guilty  msXL  operate  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea :  all  other  pleas 
in  denial  shall  take  issue  on  some  particular  matter  of  fact  alleged 
in  the  declaration.  In  an  action  of  slander  of  the  plaintiff  in  nis 
office,  profession,  or  trade,  the  plea  of  not  guOty  will  operate  to  the 
same  extent  precisely  as  at  present  in  denial  of  speaking  the  words, 
of  speaking  them  nmliciously,  and  in  the  sense  imputed,  and  with 
reference  to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will 
not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office 
or  being  of  the  profession  or  trade  alleged  {q).  On  the  general  issue, 
the  defendant  will  not  be  allowed  te  give  the  truw  of  the  fact 
imputed  te  the  plaintiff  in  evidence,  even  in  mitigation  of  damages ; 
and  this  rule  holds  in  all  cases,  whether  the  words  do  or  do  not 
import  a  charge  of  felony  (r),  or  whether  a  charge  of  felony  be 

(m)  BHMord  y.  KtUy,  2  B.  &  C.  283.  (p)  R.  6.  H.  T.  4  WiU.  lY. 
(»)  Cwtu  Y.  Curiu,  10  Bingh.  477 ;  4  Vq)  Ibid. 
M.  &  Sc.  337.    See  FrtmeU  ▼.  JSoom,  3  (r)  Underwood  t.  PorAct,  Sir.  1200, 
M.  St  W.  191.  S.  P.,  per  Loitl  Mtmtfield,  C.  J.,  Middle- 
Co)  Stat.  3  &  4  WiU.  IV.  c.  42,  s.  21.  sex  SitUngs,  1767,  MS.  Cktmiro,  J. 
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particular  («),  or  general  (0*  If*  however,  the  charm  be  true,  the 
defendant  may  plead  it  in  justification.  If  the  words  were  spoken 
by  the  defendant  as  counsel,  and  were  pertinent  to  the  matter  in 
issue  (tt) :  or  in  confidence ;  as  by  a  master,  upon  being  applied 
to  for  the  character  of  a  servant  {x)  (11) :  in  these,  and  similar 
cases  (y),  an  action  will  not  lie,  because  malice,  (one  of  the  essential 
grounds  in  an  action  for  slander,)  is  wanting;  but,  **  if  without 
ground  (is),  and  purely  to  defame,  a  false  character  should  be  given. 
It  would  be  proper  ground  for  an  action."  The  plea  of  privileged 
communication  must  alle^  that  the  defendant  made  the  communi* 
cation  on  a  lawful  occasion,  believing  it  to  be  true  and  without 
malice,  or  at  least  bon&  fide  (a).  A  plea  negativing  the  special 
damage  in  slander  for  words  actionable  in  t&mselves  is  bad  on 
demurrer  (ft). 

The  defendant  may  plead  that  the  words  were  not  spoken  within 
two  years  before  the  commencement  of  the  action  (c). 

(«)  Smith  ▼.  Biehardtonf  WiUee,  24,  Woodward  ▼.  Lander,  6  C.  &  P.  548. 

per  eight  jadges.  {*)  Per  Lord  Mantfield,  C.  J.,  in  BA^ 

(t)  Per  twelve  judges,  8.  C,  motUbon  ▼.  SUphmeoiif  Bull.  N.  P.  8, 

(«)  S,  C. ;  Hodgton  ▼.  Scariett,  Holt  s  cited  by  Park,  J.,  in  Blaeibwm  y.  Biaei- 

N.  P.  C.  621 ;  1  B.  &  A.  232.  bum,  4  Bingh.  408. 

(«)  Bdmondion  r,  Stepkenmm  and  ano-  (a)  Smitk  ▼.  Jlkomaa,  2  Bingh.  N.  C. 

tker,  BnlL  N.  P.  8  ;    WHUkareion  t.  372  ;  2  Seott,  546. 

Hawkim,  1  T.  R.  110.    See  alao  Har-  (b)  S.  C. 

gra»e  y.  Le  Breton,  4  Bnrr.  2425.  (c)  Stat.  21  Jac.  I.  c.  16,  a.  3. 

(y)  VTarr  v.  Jolly,  6  C.  &  P.  497 ; 


(11)  Where  a  person  intending  to  hire  a  servant  applies  to  the  former 
master  for  a  character,  the  master  (except  where  express  malice  is  proved) 
shall  not  be  obliged  to  prove  the  truth  of  the  character  he  gives,  lor  in 
such  ease  the  disclosure  is  not  made  officiously,  but  in  confidence,  and  the 
fiicts  may  happen  to  rest  only  in  the  knowledge  of  master  and  sertant. 
But  where  tne  master  voluntarily,  and  without  being  applied  to,  speaks 
defamatory  words  of  his  servant,  it  will  be  incumbent  on  him  to  plead  and 
proye  the  truth  of  the  words.  Said  by  Lord  Mansfield,  C.  J.,  to  be  so 
settled,  and  that  he  had  often  ruled  it  so  at  Nisi  Prius.  Lawry  v.  Acken- 
head  and  Ux.,  B.  R.  Sittings  M.  8  Geo.  III.,  Chambre,  MSS. ;  Kelly  v. 
Partington,  4  B.  &  Ad.  700 ;  2  Nev.  &  M.  460.  «'  I  take  the  law  to  be 
well  settled,  that  where  a  master  is  applied  to  for  a  character  of  a  servant, 
the  former  is  not  called  upon  in  an  action  to  prove  the  truth  of  any  asper- 
sions thrown  out  by  him  against  the  latter,  but  that  it  lies  upon  the 
servant  to  prove  the  falsehood  of  such  aspersions.  In  such  case  the  master 
is  justified,  unless  the  servant  prove  express  malice."  Per  Chambre,  J., 
in  Rogers  r.  Clifton,  M.  44  Geo.  III.,  C.  B.,  3  Bos.  &  Pul.  594.  The 
case  itself  is  well  worthy  of  attention  on  this  subject,  but  the  ciicumstances 
of  it  are  too  special  for  insertion  in  this  work.  N.  A  servant  cannot  bring 
an  action  against  his  master  for  not  giving  him  a  character.  Per  Kenyan, 
C.  J.,  in  Carrol  v.  Bird,  3  Esp.  N.  P.  C.  201. 
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Evidence. 

The  words  must  be  proved  as  laid  in  the  declaration  (d) ;  that  is^ 
such  of  them  as  will  support  the  action ;  for  it  is  not  necessary  for 
the  plaintiff  to  prove  cul  the  words  stated  in  the  declaration ;  only 
what  is(e)  material.  Formerly^  indeedi  it  was  holden,  that  the 
plaintiff  must  prove  the  words  precisely  as  laid  (/) ;  but  now  it  is 
su£Scient  to  prove  the  substance  of  them.  However,  if  the  words 
be  laid  in  the  third  person,  e.  g.y  A^  is  a  thief,  proof  of  words  spoken 
in  the  second  person,  e.  g,^  you  are  a  thief,  will  not  support  the 
declaration  (^) ;  for  there  is  a  great  difference  between  words 
spoken  in  a  passion  to  a  man's  face,  and  words  spoken  deUberately 
behind  his  back  (A).  Nor  will  proof  of  words  spoken  to  a  person 
support  an  indictment  (i)  charging  that  the  defendant  spoke  them 
o^such  person.  So  an  averment  that  slanderous  words  spoken 
concerning  the  (three)  plaintif&  in  their  joint  trade,  was  holden  (A) 
not  to  be  supported  by  evidence  of  words  addressed  by  the  de- 
fendant personally  to  one  only  of  the  partners.  In  like  manner  a 
count  for  slanderous  words  spoken  affirmatively,  cannot  be  supported 
by  proof  that  they  were  spoken  by  way  of  interrogatory :  as  where 
the  dechuration  stated  (Q,  that  the  defendant  moke  these  words, 
^'  he,  the  plaintiff,  cannot  pay  his  labourers,^  and  the  evidence  was, 
that  ilie  defendant  had  asked  a  witness  '^  if  he  had  heard  that 
plaintiff  could  not  pay  his  labourers.*'  Where  the  declaration 
alleged  that  the  plaintiff  was  of  two  trades,  although  the  plaintiff 
failed  to  prove  that  he  was  of  both ;  it  was  holden  (m),  that  he 
might  recover  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  words;  for 
the  allegation  was  partible.  The  plaintiff,  after  proving  the  words 
as  laid  m  tiie  declaration,  may  prove  that  the  defendant  spoke 
other  (n)  words  on  the  same  subject  or  referring  to  it,  either  before 


(d)  Banua  y.  Holloway,  8  T.  R.  150. 
Per  Lawrence t  J.,  in  Maitland  ▼.  Goldney, 
2  East,  430 ;  Walters  y.  Jtface,  2  B. 
Ik  A.  756  ;  Hancock  y.  Winter^  7  Taunt. 
205. 

(«)  Per  Baylejf,  B.,  Com  y.  TKomattm, 
2  Cr.  &  J.  364. 

(/)  BuU.  N.  P.,  cites  2  Rol,  Abr. 
718. 

(jf)  See  Stannard  y.  Harper ,  5  M.  &  R. 
295. 

(A)  Avarillo  y.  Rogerst  London  Sit- 
tings, Trin.  1773,  B.  R.,  IjorAMantfield^ 
C.  J.,  cited  by  Btdler^  J.,  in  22.  y.  Berry ^ 
4  T.  R.  217,  irbere  the  same  doctrine  was 
applied,  and  BuUer,  J.,  said  he  had  known 


a  yariety  of  nonsfdts  on  the  same  objec- 
tion ;  although  there  was  a  case  in  Strange 
e  contra,  and  also  a  dictum  of  Lord  Hard-, 
wicie,  C.  J., in  NeUon  y.  Dixies  C.  Temp. 
Hardw.  306. 

(t)  R.  y.  Berry,  4  T.  R.  217. 

\k)  Solomom  and  two  othert  y.  Medejp, 
1  SUrk.N.P.  C.  191. 

(0  Barnes  y.  Holloway,  8  T.  R. 
150. 

(m)  FigginM  y.  Cogewell,  3  M.  &  S* 
369. 

(ft)  See  2  Phillips,  c.  9,  and  ante,  tit. 
"  Libel."  p.  1047,  n..  1048,  n.  (7).  See 
also  Di^ee  r,  Iknrie,  7  C.  &  P.  112, 
T%ndal,  C.  J. 
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or  afterwards,  although  such  words  may  be  actionable ;  for  this 
evidence  is  admissible,  not  in  aggravation  of  damages,  but  for  the 
purpose  of  proving  the  malice  of  the  defendant  in  deliberately 
speaking  the  words  which  are  the  subject  of  the  action. 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in  evidence 
a  biU  of  indictment,  which  had  been  preferred  against  him  by  the 
defendant,  and  which  the  grand  jury  returned  ignoramus.    This  was 
holden  to  be  admissible  evidence  to  show  the  malicious  intent  with 
which  the  words  were  spoken  (o).  If  the  declaration  contain  several 
actionable  words,  it  is  sufficient  for  plaintiff  to  prove  some  of  them  (p). 
Express  malice  need  not  be  proved ;  if  the  charge  be  false,  malice 
will  be  implied.    The  existence  of  express  malice  is  only  a  matter  of 
inquiry  (9),  where  the  injurious  expressions,  which  are  the  subject 
of  complaint,  are  utterea  upon  a  lawful  occasion.     In  an  action  for 
slander  of  title,  it  must  appear  that  the  words  were  spoken  mali- 
ciously :  it  is  not  necessary  for  the  defendant  to  plead  specially ;  but 
the  plaintiff  must  prove  malice,  which  is  the  gist  of  the  action  (r). 
Where  in  the  declaration  it  was  alleged,  that  the  plaintiff  was  a 
physician,  and  exercised  that  profession  in  England,  and  on  that 
account  was  called  doctor,  meaning  doctor  of  medicine,  and  that 
defendant  slandered  plaintiff  in  his  character  of  a  physician,  and 
denied  his  right  to  be  called  a  doctor  of  medicine ;  it  was  holden  (s)t 
that  the  plamtiff  must  prove  that  he  was  entitled  to  practise  as  a 
physician  in  England ;  it  was  not  sufficient  to  show  that  he  had  in 
fact  so  practised ;  nor  that  he  had  received  the  degree  of  doctor  of 
medicine  at  the  ITniversity  of  St.  Andrew's  in  Scotland.    It  is  not 
competent  for  the  defendant,  under  the  general  issue,  to  offer,  in 
mitigation  of  damages,  evidence  that  the  specific  facts  in  which  the 
slander  consists,  and  for  which  the  action  is  brought,  were  commu- 
nicated to  him  by  a  third  person  (t).     In  an  action  for  words  im- 
puting felony,  with  a  count  for  maliciously  charging  the  plaintiff 
with  theft  before  a  justice,  to  which  the  defendant  pleaded  the 
general  issue,  and  also  pleas  of  justification,  evidence  of  general  good 
character  (u)  is  not  admissible  for  the  plaintiff.     Where  words  are 
given  in  evidence  in  order  to  prove  malice,  which  are  not  stated  in 
the  declaration,  the  defendant  may  prove  (x)  the  truth  of  such 
words ;  as,  not  being  on  the  record,  the  defendant  has  had  no  op^ 
portunity  of  justifying  them.    Where  the  words  are  not  actionable 

(o)  Tate  y.  Humphrey ,  2  Campb.  73,  (r)  Smith  t.  Spooner,  3  Taunt.  246. 

n.    See  also  Ruetell  y.  M'  Quuter,  ante,  (s)  Collitu  y.  Carnegie,  1  A.  &  E.  695, 

p.  1047,  n.  3  Ney.  &  M.  703. 

{p)  Compagnon  and  Wife  y.  Martin,  (t)  Mills  y.  Spencer,  Holt's  N.  P.  C. 

Bl.  R.  790.  533. 

(q)  Per  Tindal,  C.  J.,  Hooper  y.  7Vii«.  («)  Comufoll  y.  Riehardeon,  Ry.  &  M. 

cott,  2  Bingh.  N.  C.  464.  See  Padmore  y.  305,  Abbott,  C.  J. 

Lawrence,  and  the  other  cases  cited,  ante,  (jr)  Wame  y.  Chadwell,  2  Stark.  N.  P. 

p.  1244.  C.  457. 
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in  themselveB,  and  the  only  ground  of  aoiion  is  the  special  damage, 
Buch  special  damace  must  be  proved  (y)  as  alleged.  Where  the 
words  are  actionable  without  the  induoemoat,  the  inserticm  of  what 
is  not  material  and  not  proved,  does  not  occasion  a  variance  (z) 
of  which  advantage  can  be  taken. 


By  stat.  21  Jac.  I.  c.  16,  s.  6,  '*  In  all  actions  upon  the  case  for 
slanderous  words,  if  the  jury  upon  the  trial  of  the  issue,  or  die  jury 
that  shall  inquire  of  the  damaaes^  assess  the  damages  under  forty 
shUlingSy  then  the  plaintiff  shall  recover  only  so  much  costs  as  the 
damages  so  assessed  amount  unto.*^  This  statute  does  not  extend 
to  actions  founded  on  e^cial  damage  only,  because,  properly  speak- 
11^,  they  are  not  actions  for  words^  but  for  the  special  damage  (a). 
But  where  words  are  actionable  in  themselves  (6),  and  special 
damage  is  laid  in  the  declaration  only  by  way  of  aggravation, 
although  the  special  damage  be  proved,  yet  if  the  damages  reco- 
vered are  under  40s.  there  shall  be  no  more  costs  than  damages. 
In  Baker  v.  Hearne  (c),  B.  R.  H.  1767,  argued  by  Dunning  for 
plaintiff,  and  Ashhurst  for  defendant,  the  distinction  was  not  con- 
troverted by  plaintiff's  counsel ;  the  court  being  of  opinion  that  the 
words  were  actionable  as  relating  to  plaintiff  in  his  way  of  trade, 
they  allowed  no  more  costs  than  £unages,  the  damages  hemg  under 
40».,  notwithstanding  the  special  damages  laid  in  the  declaration.  If 
some  of  the  counts  in  the  declaration  be  for  words  that  are  action- 
able (<Q,  and  others  for  words  not  actionable,  and  special  damage  be 
hud  referring  to  all  the  counts,  and  there  be  a  general  verdict  for 
plaintiff,  he  is  entitled  to  full  costs,  though  he  recover  less  than  Ws. 
damages.  In  a  case  where  the  declaration  embraced  two  distinct 
objects  (e),  viz.  a  charge  for  speaking  words  actionable  in  them- 
selves, md  a  charge  that  defendant  procured  plaintiff  to  be  indicted, 
without  probable  cause,  for  felony ;  it  was  holden,  that  such  an 
action,  not  being  merely  an  action  for  words,  but  also  an  action  on 
the  case  for  a  malicious  prosecution,  was  not  within  the  statute ; 
and,  therefore,  although  plaintiff  recovered  damages  under  40s.  yet 
he  should  be  entitled  to  full  costs.  In  cases  within  the  statute,  if 
damages  are  under  40^.  plaintiff  cannot  have  more  costs  taxed  than 


(y)  WardY.  Wetks,  7  Bingh.  211.  2  Str.  936,  8.   C;  T\tmer  ▼.  Horiom^ 

(r)  Cos  y.  ThfrnoMOHt  2  Cr.  &  J.  361 ;  WiUei,  438,  S.  P. 
2  Tyrw.  411.  (c)  MSS.,  Chambre,  J. 

(a)  Lowe  y.  Harowood,  Sir  WiUiAm  {d)  SaoUo  y.  Jardme,  2  H.  Bl.  531. 
Jones,  196;  Collier  y.   Gaillard,  2  BL          (e)    TopaaU  y.   Edwarde,  Cro.    Car. 
Rep.  1062.  163 ;  Biitard  ▼.  BamM,  Cn>.  Cir.  307, 

(b)  Lord  Raym.  1583;  Buny  y.  Perry,  S.  P. 
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the  dami^es,  notwithstanding  defendant  has  justified  (/).  By  stat. 
58  Geo.  ni.  c.  30,  s.  2,  in  actions  or  suits  for  slanderous  words,  in 
courts  not  holding  plea  to  the  amount  of  40ff.y  if  the  jury  assess  the 
damaires  under  30^.,  the  plaintiff  shall  recover  costs  only  to  the 
lunoSTof  the  damages. 

See  the  new  statute  relating  to  costs,  3  &  4  Vict.  c.  24,  ante^ 
p.  37. 

(/)  Halfurd  t.   Smithy  A  East,  567,      Robbim,  to  have  been  determined  in  the 
8.  P.  iaid,  par  aire,  J.,  in  Bartlett  ▼.      conrt  of  B.  R.  2  Wils.  258,  E.  5  Geo.  I. 
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Nature  of  this  Right,  p.  1260 ;  Who  shall  be  considered  as  capable 
of  exercising  ity  p.  1261;  Where  the  Transitus  may  be  said 
to  be  continuing^  p.  1263;  Where  determined,  p.  1272; 
How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend  to 
defeat  the  Right,  p.  1278. 

NA  TURE  of  the  Right  of  Stopping  in  Transitu.— Whea  goods 
are  consigned  upon  credit  by  one  merchant  to  another,  it  frequently 
happens  that  the  consignee  becomes  a  bankrupt  or  insolvent,  before 
the  goods  are  delivered.  In  such  case  the  law,  deeming  it  un- 
reasonable that  the  goods  of  one  person  should  be  applied  to  the 
payment  of  the  debts  of  another,  pennits  the  consignor  to  resume 
the  possession  of  his  goods.  This  right  which  the  consignor  has  of 
resuming  the  possession  of  his  goods,  if  the  full  price  has  not  been 
paid,  in  the  event  of  the  insolvency  of  the  consignee,  is  technically 
termed  Hie  right  of  stopping  in  transitu.  The  doctrine  of  stopping 
in  transitu  owes  its  origin  to  courts  of  equity  (a),  but  it  has  since 
been  adopted  and  established  by  a  variety  of  decisions  in  courts  of 
law,  and  is  now  regarded  with  favour  as  a  right  which  those  courts 
are  always  disposed  to  assist.  This  right  is  paramount  to  any  lien 
against  the  purchaser  (&).  The  following  cases  will  illustrate  the 
nature  of  this  right.  B.  at  London,  gave  an  order  to  A.  at  Liver- 
pool, to  send  him  a  quantitv  of  goods  (c).  A.  accordingly  shipped 
the  goods  on  board  a  ship  there,  whereof  the  defendant  was  master, 
who  signed  a  bill  of  lading  to  deliver  them  in  good  condition  to  B. 
in  London.  The  ship  arrived  in  the  Thames,  but  B.  having  become 
a  bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the  freight  was 
tendered.  It  appeared,  by  the  plaintifis'  witnesses,  that  no  par- 
ticular ship  was  mentioned,  whereby  the  goods  should  be  sent,  in 

(a)  See  D'AguUa  ▼.  Lambert ,  9tli  June,  (c)  Assigneeg  qf  Burghattf  Bankrt^tt  t. 
1761 ;  2  Eden,  75,  and  Amb.  399,  8.  C,  Howard^  London  Sittings  after  HU.  T.  32 
where  the  doctrine  was  first  recognized.  Geo.  II.,  coram  Lord  Mofufield,  C.  J.,  1 

(b)  Morley  ▼.  Hay,  3  Man.  &  Ry.  396.  H.  BL  366,  n. 


STOPPAGE  IN  TRANSITU.  1261 

which  case  the  shipper  is  to  be  at  the  risk  of  the  perils  of  the  seas. 
An  action  on  the  case  upon  the  custom  of  the  realm  having  been 
brought  against  the  defendant  as  a  carrier,  Lord  Mansfield  was  of 
opinion  that  the  plaintif&  were  not  entitled  to  recover,  and  said,  he 
had  known  it  several  times  ruled  in  Chancery,  that  where  the  con- 
signee becomes  a  bankrupt,  and  no  part  of  the  price  has  been  paid, 
it  was  lawful  for  the  consignor  to  seize  the  goods  before  they  come 
to  the  hands  of  the  consignee  or  his  assignees ;  and  that  tnis  was 
ruled,  not  upon  principles  of  equitv  only,  but  the  laws  of  property. 
The  plaintifis  were  nonsuited.  The  right  of  stopping  in  transitu 
does  not  proceed  on  the  ground  of  rescmding  the  contract,  but,  in 
the  language  of  Lord  Kent/on^  it  is  an  equitable  lien  adopted  by  the 
law,  for  the  purposes  of  substantial  justice.  Hence  the  circum- 
stance of  the  vendee  having  paid  in  part  for  the  goods  (d)  wiU  not 
defeat  the  vendor^s  right  of  stopping  them  in  transitu ;  the  vendor 
has  a  right  to  retake  them,  unless  Uie  fuU  price  of  the  goods  has 
been  paid ;  and  the  only  operation  of  a  partial  payment  is  to  dimi- 
nish the  lien,  pro  tanto.  The  unpaid  vendor  may  stop  in  transitu 
before  the  goods  come  to  the  hands  of  the  vendee  s  factor,  although 
the  factor  has  the  bill  of  lading,  indorsed  to  order,  in  his  hands,  and 
is  under  acceptance  to  the  vendee  on  a  general  account ;  wherefore, 
in  such  case,  where  the  vendee  became  bankrupt,  and  the  factor 
also  became  bankrupt,  and  the  messenger  under  the  factor's  com- 
mission, upon  the  arrival  of  the  ship^  went  on  board  and  seized  the 
cargo,  the  agent  of  the  vendor  having  previously  given  notice  to  the 
captain  to  deliver  the  cargo  to  him,  and  the  captain  having  agreed 
thereto;  it  was  holden(«)y  that  trover  would  lie  by  the  vendor 
against  the  assignee  of  the  bankrupt  factor.  The  cases  which  have 
been  decided  on  this  subject  may  be  arranged  under  the  following 
divisions :  1st,  Who  shall  be  considered  as  capable  of  exercising  the 
right  of  stopping  in  transitu ;  2ndly,  Under  what  circumstances  the 
transitus  shall  be  considered  as  continuing ;  3rdly,  When  the  tran- 
situs  shall  be  considered  as  determined ;  and  lastly.  Where  the  right 
of  the  vendor  has  been  defeated  by  the  negotiation  of  the  bill  of 
lading. 

1.  Who  shall  be  considered  as  capable  of  exercising  tie  Right  of 
Stopping  in  Transitu, — ^As  to  the  nrst  division,  I  am  aware  of  two 
cases  only,  in  which  the  subject  has  been  brought  under  the  con- 
sideration of  the  court,  viz,  Feise  v.  TFray,  3  East,  93,  and  Sijffken 
v.  Wratfy  6  East,  371.  From  these  cases  it  may  be  collected,  that 
if  the  party  exercising  the  right  stand  in  the  relation  of  vendor, 
quoad  the  bankrupt  or  insolvent,  it  is  sufficient;  but  that  a  mere 
surety,  for  the  pnce  of  the  goods,  is  not  entitled  to  stop  them  in 

(d)  Hodffwn  y.  Xoy,  7  T.  R.  440,  re-  dal,  C.J. 
cognized  in  FeUe  y.  Wray,  3  East,  93,  (e)    Paiten  y.   Thompton,  5  M.  &  S 

and  poftf  p.  1262,  cited  and  distinguished  350. 
in  NtcholU  v.  Hart,  5  C.  &  P.  179,  Tin* 

2p2 
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transitu.  The  case  of  Feise  v.  Wray  waa  shortly  this.  B.,  a 
trader  in  England,  gave  an  order  to  C,  his  corree^ndent  abroad, 
to  purchase  a  quantity  of  goods  for  him  (/).  C.  bought  the  goods 
accordingly  of  another  merchant,  (who  was  a  stranger  to  B.  and 
had  not  any  account  or  correspondence  with  him,)  and  shipped  them 
on  board  a  general  ship,  on  the  account  and  risk  of  B.;  the  bill  of 
lading  was  filled  up  to  the  order  of  B. ;  C.  drew  bills  of  exchange 
on  B.  for  the  price  of  the  goods,  including  also  a  charge  for  com- 
mission. These  bills  were  accepted,  but  not  paid ;  for,  before  the 
goods  arrived,  B.  became  a  bankrupt ;  whereupon  C.  authorized  his 
agent  in  England  to  obtain  possession  of  the  goods  on  their  arrival, 
which  he  did  accordingly.  An  action  of  trover  having  been  brought 
by  the  assignees  of  B.  against  the  agent  of  C,  to  recover  the  viuue 
of  the  goods ;  it  was  contended,  on  the  part  of  the  plainti£^  that 
the  right  of  stopping  in  transitu  did  not  attach  between  B.  and  C. ; 
that  B.  must  be  considered  as  the  principal  for  whom  the  goods 
were  originally  purchased,  and  that  C.  was  only  his  factor  or  agent, 
purchasing  them  on  his  account ;  and  that  the  right  of  stopping  in 
transitu  did  in  point  of  law  apply  solely  to  the  case  of  vendor  and 
vendee ;  but,  per  Lawrence^  J.,  "  If  that  were  so,  it  would  nearly 
put  an  end  to  the  application  of  that  law  in  tlm  country ;  for  I 
believe  it  happens,  for  the  most  part,  that  orders  come  to  the 
merchants  here,  from  their  correspondents  abroad,  to  purchase  and 
ship  certain  merchandize  to  them ;  the  merchants  here,  upon  the 
authoritv  of  those  orders,  obtain  the  goods  from  those  whom  they 
deal  with ;  and  they  charge  a  commission  to  their  correspondents 
abroad,  upon  the  price  of  the  commodity  thus  obtained.  It  never 
was  doubted  but  that  the  merchant  here,  if  he  heard  of  the  failure 
of  his  correspondent  abroad,  might  stop  the  goods  in  transitu. 
But,  at  any  rate,  this  is  a  case  between  vendor  and  vendee;  for 
there  was  no  privity  between  the  original  owner  of  the  goods  and 
the  bankrupt;  but  the  property  may  be  considered  as  having  been 
first  purchased  by  C,  and  again  sold  to  B.  at  the  first  price,  with 
the  addition  of  his  commission  upon  it.  He  then  became  the  vendor 
as  to  B.,  and  consequently  had  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  accepted 
bills  for  the  amount,  which  bills,  it  is  contended,  may  be  proved 
under  B.'s  commission,  and  are  equivalent  at  least  to  part  payment 
of  the  goods;  but  it  was  decided,  in  Hodgson  v.  Xoy,  7  T.  R.  440, 
that  part  payment  for  the  goods  does  not  conclude  the  right  to  stop 
in  transitu ;  it  only  diminishes  the  vendor's  /ien,  pro  tanto,  on  the 

rds  detained.  Then,  having  lawfully  possessed  nimself  of  them, 
has  a  lien  on  them  till  the  whole  price  be  paid,  which  cannot 
therefore  be  satisfied  by  showing  a  part  payment  only.  It  is 
possible  that  part  payment  may  be  obtained  by  proving  the  bills 
under  B.'s  commission ;  but  if  the  loss  must  fall  on  one  side  or  the 

(/)  Feist  ▼.  Wray,  3  East,  93. 
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other,  the  maxim  applies,  ^*  Qui  prior  est  tempore  potior  est  jure.'^ 
The  court  were  of  opinion,  that  the  assignees  were  not  entitled  to 
recover.  Since  this  case  it  has  been  holden  ( jr),  that  a  consignor  of 
goods,  who  has  received  the  acceptance  of  the  consignee  for  purt  of 
the  goods,  may  stop  them  in  transitu  on  the  consignee's  insolvency, 
and  retain  possession  of  them  without  tendering  b^k  the  bill. 

The  facts  of  the  case  in  Siffken  v.  Wray  were  as  follow: — B.,  a 
trader  in  London,  ordered  goods  to  be  shipped  to  him  by  C.  (A)  his 
correspondent  at  Dantzic,  with  directions  to  C.  to  draw  for  the 
amount  on  D.  at  Hamburgh  (who  bad  agreed  to  accept  the  bills, 
upon  receiving  a  commission  on  the  amount),  and  to  transmit  the 
bills  of  lading  and  invoices  to  D.,  who  was  to  forward  them  to  B.  in 
London.  Tbe  goods  were  shipped,  D.  accepted  the  bills,  and  on 
the  receipt  of  the  bills  of  lading,  transmitted  the  same,  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed,)  to  B.  in 
London,  who  received  them,  together  with  the  invoices  and  letter 
of  advice,  five  days  after  he  had  committed  an  act  of  bankruptcy. 
D/s  acceptances  were  afterwards  dishonoured,  whereby  C.  was 
obliged  to  take  up  the  bills  of  exchange.  J.  S.,  the  agent  of  D.  in 
England,  procured  from  B.  the  bills  of  lading,  upon  an  undertaking 
that  he  would  dispose  of  the  goods,  on  their  arrival,  to  the  best 
advantage,  and  apply  the  proceeds  to  the  discharge  of  the  bills 
drawn  against  them.  J.  S.,  having  obtained  possession  of  the 
goods,  sold  them,  and  paid  the  proceedB  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  bv  the  /ifisignees  of  B.  against  J.  S.  C,  having  been 
apprized  of  what  had  been  done  by  J.  S.,  wrote  a  letter,  signifying 
his  approbation  of  J.  S.'^s  conduct,  and  therein  claimed  the  proceeds. 
The  action  directed  by  the  Court  of  Chancery  having  been  brought, 
the  Court  of  B.  R.  were  of  opinion,  that  the  assignees  of  B.  were 
entitled  to  the  proceeds :  for,  1st,  D.  did  not  stand  in  the  relation 
of  vendor  of  these  goods  quoad  the  bankrupt,  but  was  a  mere 
surety  for  the  price  of  the  goods,  and  consequently  he  was  not 
entitled  to  stop  them  in  transitu;  2ndly,  although  C.  was  the 
vendor  of  the  goods,  yet  J.  S.  could  not  be  conside^  as  his  agent 
in  this  transaction,  not  having  received  any  authority  from  C.  until 
after  he  had  obtained  possession  of  the  goods ;  but,  supposing  him 
to  have  been  the  agent  of  C.  before,  yet  there  was  not  any  adverse 
taking  possession  of  the  goods,  inasmuch  as  they  had  been  taken 
under  an  amicable  agreement  with  B.  after  his  bankruptcy. 

2.  Under  what  Circumstances  the  Transitus  shall  be  considered 
as  continuing, — ^As  to  the  second  division,  under  what  circumstances 
the  transitus  shall  be  considered  as  continuing,  the  cases  are  more 
numerous  than  in  the  last  division;  and  as  Siey  depend  in  great 
measure  on  their  own  special  circumstances,  it  wiU  be  necessary  to 

'    (ff)  Bdwwrdi  t.  Brewer,  2  M.  &  W.  (A)  Sifien  and  another,  Amgneee  ef 

375»  recognizing  jFVtte  y.  HVtfy.  Bntwne,  BanJkntpt,  t.  Wrajfi  6  East,  371. 
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state  them  at  some  length.  The  first  in  order  of  tune  is  Stokes  v. 
La  Riviere^  cited  in  3  T.  R.  466,  and  more  correctly  by  Lawrence^ 
J.y  in  Bothlingh  v.  Inglis^  3  East,  397.  Messrs.  Duhem,  of  Lisle, 
who  had  Just  arrived  in  London,  applied  to  the  plaintiff  (a  ribbon- 
weaver)  tor  a  quantity  of  ribbon.  The  plaintiff  having  received  a 
favourable  account,  by  the  defendants,  of  Duhem''s  circumstances, 
packed  up  goods  to  a  large  amount,  and  delivered  them  to  the 
defendants  to  be  forwarded  to  Lisle.  These  goods,  with  others 
purchased  in  like  manner  of  another  tradesman  of  the  name  of 
"I^^^gg^s  were  forwarded,  on  or  about  the  12th  of  May,  to  the 
defendants'  correspondent  at  Ostend,  with  directions  to  send  them 
to  the  order  of  Messrs.  Duhem.  On  the  receipt  of  the  goods,  tAz. 
on  the  29th  of  May,  the  defendants*  correspondents  at  Ostend 
wrote  to  the  Duhems  an  acknowledgment,  and  that  they  waited 
their  directions.  On  the  12th  June,  the  Duhems  stopped  payment ; 
and^  by  an  instrument  signed  the  13th  of  August,  consented  to 
Twigge's  taking  back  his  goods.  But  Messrs.  Duhem  not  having 
fulfilled  some  engagement  with  the  defendants,  and  being  consider- 
ably indebted  to  them,  the  defendants  countermanded  the  order 
they  had  given  to  their  correspondents  at  Ostend,  as  to  the  delivery 
of  the  goods,  by  letter  of  the  31st  May,  and  directed  them  to  alter 
the  marks  and  deliver  them  to  their  order,  which  was  accordingly 
done ;  and  they  were  afterwards  disposed  of  in  satisfaction  of  tne 
defendants'  demand  upon  Messrs.  Duhem ;  they  contending  that, 
immediately  upon  the  delivery  of  the  goods  by  the  plaintiff  to  them, 
the  property  vested  in  Messrs.  Duhem,  and  that  tney,  the  defend- 
^ts,  had  a  right  to  detain  them.  Lord  MansfietH  said,  *^  No  point 
is  more  clear,  than  if  goods  are  sold,  and  the  price  not  paid,  the 
seller  may  stop  them  in  transitu ;  I  mean  in  every  sort  of  passage 
to  the  hands  of  the  buyers.  There  have  been  a  hundred  cases  of 
this  sort ;  ships  in  harbour,  carriers,  bills,  have  been  stopped.  In 
short,  where  the  goods  are  in  transitu,  the  seller  has  that  proprie- 
tary lien.  The  goods  are  in  the  hands  of  the  defendants  to  be 
conveyed;  the  owner  may  get  them  back  again." 

In  Hunter  and  another ^  Assignees  of  Blanchard  and  Lewis^  v. 
Beal^  cited  3  T.  R.  466,  an  action  of  trover  was  brought  for  a  bale 
of  cloth,  which  was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield, 
to  the  defendant,  who  was  an  innkeeper,  directed  for  the  bankrupts, 
to  whom  the  defendant'^s  book-keeper  gave  notice  that  a  bale  was 
arrived  for  them  :  and  Steers  and  Co.  at  the  same  time  sent  them 
a  bill  of  parcels  by  the  post,  the  receipt  of  which  they  acknowledged, 
and  wrote  word  that  they  had  placed  the  amount  to  the  credit  of 
Steers  and  Co.  The  bankrupts  gave  orders  to  the  defendant's  book- 
keeper to  send  the  bale  down  to  the  Galley  Quay,  in  order  to  ship 
it  on  board  the  Union,  to  be  carried  to  Boston.  The  defendant 
accordingly  sent  the  bale  to  the  Quay  ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  afterwards,  a 
clerk  of  the  bankrupts  went  to  the  defendant's  warenouse,  when  the 
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defendant  asked  him  what  was  to  be  done  with  the  bale  in  question, 
and  was  ordered  to  keep  it  in  his  custody  till  another  ship  sailed, 
which  would  happen  in  a  few  days.     The  bankruptcy  happened  soon 
afterwards ;  and  Messrs.  Steers  and  Go.  sent  word  to  the  defendant 
not  to  let  the  bale  out  of  his  hands :  accordingly,  when  the  bank- 
rupts applied  for  it,  he  refused  to  deliver  it  up.     Lord  Mamfield 
was  clearly  of  opinion,  that  though  the  gooos  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this  purpose 
there  must  be  an  absolute  and  actual  possession  by  the  bankrupts, 
or  (as  his  lordship  expressed  it,)  they  must  have  come  to  the  corpo- 
ral touch  of  the  vendees ;  otherwise  they  may  be  stopped  in  transitu ; 
a  delivery  to  the  third  person,  to  convey  them,  is  not  sufficient. 
The  preceding  case  of  Hunter  v.  Beat  was  much  conunented  upon 
by  Lord  JEUenborough,  in  Dixon  v.  JBaldwen,  5  East,  184.     The 
impression  on  his  lordship's  mind  appears  to  have  been  against  the 
determination.     His  words  are  these :  ^^  As  to  Hunter  v.  JBealj  in 
which  it  is  said,  that  the  goods  must  come  to  the  corporal  touch  of 
the  vendees^  in  order  to  oust  the  right  of  stopping  in  transitu^  it  is  a 
figurative  expression,  rarely,  if  ever,  strictly  true.     If  it  be  predi- 
cated of  the  vendee's  own  actual  touch,  or  of  the  touch  of  any  other 
person,  it  comes  in  each  instance  to  a  question,  whether  the  party 
to  whose  touch  it  actually  comes,  be  an  asent  so  far  representing 
the  principal,  as  to  make  the  delivery  to  him  a  full,  effectual,  and 
final  delivery  to  the  principal,  as  contradistinguished  from  a  delivery 
to  a  person  virtually  acting  as  a  carricXy  or  mean  of  conveyance  to 
or  on  the  account  of  the  principal,  in  a  mere  course  of  transit 
towards  him.     I  cannot  but  consider  the  transit  as  having  been 
once  completely  at  an  end  in  the  direct  course  of  the  goods  to  the 
vendee ;  t.  e.  when  they  had  arrived  at  the  innkeeper  s,  and  were 
afterwards,   under  the  immediate  orders  of  the  vendee,  thence 
actually  launched  again  in  a  course  of  conveyance  from  him,  in 
their  way  to   Boston;  beine  in  a  new  direction  prescribed  and 
communicated  by  himself.     And  if  the  transit  be  once  at  an  end, 
the  delivery  is  complete,  and  the  transitus  for  this  purpose  cannot 
commence  de  novo,  merely  because  the  goods  are  again  sent  upon 
their  travels  towards  a  new  and  ulterior  destination.''     In  Hunt  and 
others,  Assignees  of  Bennet  and  Heaven^  v.  Ward,  cited  in  3  T.  R. 
467,  where  goods  had  been  sent  by  orders  from  the  vendee  to  a 
packer ;  the  packer  was  considered  as  a  middle  man  between  the 
vendor  and  vendee :  and,  therefore,  the  court  held  they  might  be 
stopped  in  transitu,  on  the  bankruptcy  of  the  vendee.     So  where  A. 
sold  goods  to  B.,  and,  according  to  B.'s  directions,  sent  them  to  G., 
a  wharfinger  (t),  to  be  by  him  forwarded  to  B. ;  it  was  holden,  that 
while  they  were  in  G.'s  hands,  they  might  be  stopped  by  A.,  because 
they  were  merely  at  a  stage  upon  their  transit,  and  could  not  be 
considered  as  having  arrived  at  their  final  destination. 

(i)  Smith  and  another  ▼.  Gottj  1  Campb.  282. 
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The  plaintiff,  living  at  Leghorn,  conmgned  goods  to  B.  at  Liver- 
pool, by  a  ship  chartered  on  account  of  B.  (A).  The  captain  signed 
three  bills  of  lading,  as  usual,  one  of  which  was  sent  to  B.  Bdbre 
the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On  the  ship's  arrival 
at  L.,  she  was  ordered  to  perform  quarantine.  Pending  the  qua- 
rantine, one  of  the  assignees  of  B.  went  on  board  the  vessel,  claimed 
the  cargo  as  belonging  to  the  bankrupt,  and  put  two  persons  on 
board  with  a  view  of  Keeping  possession.  A  few  days  after,  but 
before  the  expiration  of  the  quarantine,  the  plaintiff's  agent  served 
a  notice  of  the  bankruptcy  on  the  captain  of  uie  vessel,  and  claimed 
the  goods  on  behalf  of  the  plaintiff;  a  similar  notice  was  served  on 
the  assignees,  the  defendants.  It  was  contended,  that  the  princi- 
pal's right  to  stop  in  transitu  was  completelv  at  an  end  when  the 
consignee  had  got  possession,  by  any  means,  of  the  goods  consigned : 
that  tike  consignee  might  have  met  the  vessel  at  sea  on  her  voyi^ 
and  have  taken  possession  by  virtue  of  the  first  bill  of  lading;  i^ch 
possession,  they  contended,  would  be  complete  to  divest  any  right 
the  consignor  might  have  to  stop  the  goods  in  transitu :  but  l^rd 
Kenyan  was  of  opinion,  that  this  was  a  stopping  in  transitu  suffi- 
cient to  maintain  the  action :  his  lordship  said,  ^at  in  order  to  give 
the  consignee  a  rieht  to  churn  by  virtue  of  possession,  it  should  be 
a  possession  obtamed  by  the  consignee,  on  the  completion  of  the 
voyage ;  that  the  case  put,  that  the  consignee  had  a  ri^t  to  go 
out  U>  sea  to  meet  the  luiip,  could  not  be  supported,  as  it  might  go 
the  length  of  saying  that  the  consignee  might  meet  the  vessel 
coming  out  of  the  port,  from  whence  she  had  been  consigned,  and 
that  that  should  divest  tiie  property  out  of  the  consignor  and  vest  it 
in  himself,  which  was  a  position  not  to  be  supporteil  (Q,  as  there 
would  be  then  no  possibility  of  any  stoppage  in  transitu  at  all. 
That  in  the  present  case  the  voyage  was  not  completed,  till  she  had 
performed  quarantine,  till  which  time  she  vras  tit  transitu  ;  and  as 
the  plaintiff's  agent  had  given  notice,  and  claimed  liie  cargo  before 
the  completion  of  the  voyage,  he  was  of  opinion  that  the  plaintiff 
had  stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.  The  G)urt  of  B.  R.,  on  a  motion  for  a 
new  trial,  confirmed  the  opinion  given  by  Lord  Kenyan,  The  like 
judgment  was  given  in  the  case  m  Ncrthey  and  another^  Assignees 
of  Let/land  and  another^  v.  Fields  2  Esp.  N.  P.  C.  613.  There  a 
quantity  of  wine  was  consi^ed  to  B.  After  the  arrival  of  the 
vessel,  aboard  which  the  wme  in  question  had  been  shipped,  but 
pending  the  twenty  davs  allowed  for  payment  of  the  uuty,  B. 
became  a  bankrupt.  After  the  expiration  of  the  twenty  days  the 
wine  was  removed  into  the  king's  cellar,  where  by  the  excise  law  it 
is  allowed  to  remain  three  months :  during  which  time  the  owner  may 
have  the  wine  on  paying  the  duty,  warehouse-room,  &c. :  but  if  not 

{h)   HoM  Y.  Pownal  and  another,  1  (/)  But  see  2  Boa.  &  Pol.  461. 

Esp.  N.  P.  C.  240. 
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piud  at  the  end  of  the  three  months,  the  wine  is  sold.  The  day  be- 
fore the  expiration  of  tiie  three  months,  the  agents  of  the  consignors 
applied  for,  and  endeavoured  to  obtam,  possession  of  the  wine,  but 
in  vain.  The  wine  was  sold,  and  the  produce  paid  into  the  hands  of 
a  broker.  An  action  having  been  brought  by  the  assignees  of  the 
bankrupt,  who  claimed  the  produce.  Lord  Kenyan  was  of  opinion, 
that  they  were  not  entitled  to  recover;  observing,  that  the  courts  of 
late  years  had  inclined  much  in  favour  of  the  power  of  the  consignor 
to  stop  his  goods  in  transitu^  it  was  a  leaning  to  the  furtherance  of 
justice.  Lord  Hardwicke  had  been  of  opinion,  that  in  order  to 
stop  goods  in  transitu^  there  must  be  an  actual  possession  of  them 
obtained  by  the  consignor,  before  they  come  to  the  hands  of  the 
consignee ;  but  that  rule  has  since  been  relaxed ;  and  it  was  now 
held,  that  an  actual  possession  was  not  necessary,  that  a  claim  was 
sufficient,  and  to  that  rule  he  subscribed.  In  tne  present  case,  the 
bankrupt  had  no  title  to  the  actual  possession,  imtil  the  duties  were 
paid — until  then  they  were  quan  in  custodid  legis  ;  before  the  sale, 
the  agent  for  the  consignors  claimed,  and  endeavoured  to  get  pos- 
session ;  that  was  a  sufficient  stopping  in  transitu^  in  his  opinion, 
to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter  from 
A.(m),  who  agreed  to  deliver  it  to  D.,  a  carrier.  B.  desired  that 
it  might  be  marked  with  the  initials  of  C,  his  brother's  name,  to 
whom  he  usuallv  sent  his  butter  consigned  for  sale  on  his  own 
account,  and  which  initials  B.  had  constantly  used  for  some  years 
upon  such  consignments.  The  butter  was  delivered  by  the  vendors 
to  D.,  the  carrier  agreed  on,  who  was  desired  by  B.  to  forward  it 
as  usual  to  a  wharfinger  usually  employed  by  B.,  at  Stockton,  to  be 
by  him  shipped  for  London.  It  was  stated  in  the  case,  that  D., 
entered  the  butter  in  his  way-bill  in  the  name  of  B.,  and  carried  it 
on  his  account,  the  vendor  telling  him  that  B.  was  to  nay  the  car- 
riage. He  carried  the  firkins  as  far  as  Bowes,  where  he  delivered 
them  to  E.,  another  carrier,  who  received  no  other  instructions  but 
from  the  way-bill ;  E.  proceeded  with  them  to  Stockton,  and  there 
delivered  them  to  the  wharfinger,  who  had  ^neral  directions  from 
B.  to  send  to  C,  his  brother  in  London.  The  wharfinger  imme- 
diately wrote  to  B.  acknowledging  the  receipt  of  the  butter,  and 
also  to  C,  and  acquainted  the  htter  with  ih»  name  of  the  ship  by 
which  the  butter  was  to  be  forwarded  to  London.  Before  the 
butter  reached  London,  B.  and  C.  became  bankrupts,  and  the  de- 
fendant, as  agent  of  the  seller,  got  possession  of  the  butter  on  its 
arrival  in  the  river.  In  an  action  brought  by  the  assignees  of  B., 
one  of  the  questions  was,  whether  there  was  anv  such  delivery  to 
the  bankrupt  as  was  sufficient  to  divest  the  vendor^s  right  to  stop 
in  transitu.  It  was  contended  on  the  part  of  the  defendant,  that 
there  was  not ;  that  the  delivery  to  D.,  in  the  first  instance,  and 

(m)  HodgtOH  ▼.  £oy,  7  T.  R.  440. 
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afterwards  that  by  him  to  E.,  and  by  E.  to  the  wharfinger,  were 
all  deliveries  made  to  them  in  the  capacity  of  common  carriers,  and 
not  as  private  agents  of  the  bankrupt.  The  circamstance  of  the 
bankrupt  desiring  D.  to  carry  the  goods  to  the  wharfinger  as  usual 
could  not  vary  the  nature  of  the  agency.  But  supposing  it  did,  and 
that  it  amounted  to  the  appointment  of  the  wha^nger  as  a  special 
carrier  named  by  the  vendee,  that  would  not  alter  the  vendor's 
right  to  stop  in  tranHtu  (1) ;  that  Butter^  J.,  had  expreasly  said  in 
Ellis  V.  Hunty  3  T.  R.  469,  that  that  would  make  no  difference, 
and  that  the  case  of  Stokes  v.  La  Riviere^  where  the  right  was 
allowed,  was  a  case  of  delivery  to  a  particular  carrier ;  and  as  to 
the  mark  on  the  goods,  that  was  not  for  the  purpose  of  taking 
possession  of  them,  as  in  Ellis  v.  Hunt^  but  merely  as  a  direction 
to  whom  they  were  to  be  sent.  The  court  were  of  opinion,  that 
the  defendant  was  entitled  to  stop  the  goods  tit  transitu.  Lord 
Ellenborouffhy  adverting  to  the  preceding  case,  in  Dixon  v.  Said- 
wen^  5  East,  185,  observed,  *^  that  it  was  a  clear  case  of  transit 
uncompleted ;  for  the  butter  purchased  in  Cumberland  was  pro- 
ceeding through  different  stages  of  country  conveyance  to  the  pur- 
chaser in  London,  but  before  it  reached  the  place  of  its  destination, 
it  was  stopped." 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave  orders 
to  the  plaintiffs  to  send  the  goods  in  question  to  him  fh>m  London, 
but  did  not  direct  that  tney  should  be  sent  by  any  particular 
ship  (n)  ;  his  orders  were,  that  thev  should  be  sent  to  him  at 
Exeter,  to  be  forwarded  to  N.  T.  Thev  were  accordingly  shipped, 
arrived  at  Exeter,  and  were  put  into  the  hands  of  the  wharfinger 
to  be  forwarded  to  their  journey's  end.  In  the  books  of  the  wharf- 
inger they  were  put  to  the  account  of  B.  as  the  person  to  whom 
they  were  directed,  and  he  was  considered  as  the  wharfinger^s  pay- 
master. In  this  state  of  things  a  letter  was  received  by  the  plain- 
tiffi),  in  which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them  back 
again,  if  they  thought  proper.  The  plaintiffs,  immediately  on  the 
receipt  of  this  letter,  sent  to  the  wharfinger,  and  forbade  him  to 
deliver  them  according  to  the  direction.     The  wharfinger  promised 

(n)  3nilM  ▼.  Ball,  2  Bos.  &  Pal.  457. 


(1)  It  seems,  however,  that,  if  a  person  be  in  the  habit  of  using  the 
warehouse  of  a  wharfinger  as  his  own,  and  make  that  the  repository  of 
his  goods,  and  dispose  of  them  there,  the  journev  would  be  considered 
as  at  an  end  when  the  goods  arrived  at  such  warehouse.  Per  ChambrCy 
J.,  Richardson  v.  Goss,  3  Bos.  &  Pul.  127.  And  Lord  Alvanley  ex- 
pressed his  concurrence  in  that  opinion  in  Scott  v.  Petit,  3  Bos.  &  Pul. 
469,  cited  by  Bayleyj  J.,  in  Foster  v.  FramptoHy  6  B.  &  C.  109,  and 
posty  p.  1276. 
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not  to  deliver  them  until  he  could  do  so  with  safety,  notwithstand- 
ing which  he  afterwards  delivered  them  to  the  assignees  of  B.  The 
question  was,  whether  the  goods,  in  the  hands  of  the  wharfinger, 
were  in  such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  pomt  of  fact  the 
goods  had  been  stopped  in  transitu  ;  for,  although  there  had  not 
been  any  corporal  touch,  yet  that  took  place  which  was  equivalent 
to  it.  The  pliuntii&  gave  notice  to  the  wharfinger  and  demanded 
the  goods  as  their  property ;  and  the  wharfinger  undertook  not  to 
deliver  them  until  he  was  certain  of  a  safe  dehvery.  Chambre^  J., 
added,  that  there  was  another  point,  however,  upon  which  he  had 
entertained  some  doubt.  The  vendor  did  not  get  possession  of 
these  goods  by  his  own  diligence  and  care,  or  in  consequence  of 
casual  information,  but  through  the  intervention  of  the  bankrupt 
himself,  eight  days  after  the  act  of  bankruptcy  committed.  That 
circumstance  raised  some  doubt  in  his  mind ;  since  it  appeared  that 
the  bankrupt  had  thereby  riven  a  preference  to  tiie  puuntiffii  over 
the  rest  of  his  creditors.  But  still,  upon  the  whole,  he  was  in- 
clined to  agree  with  the  rest  of  the  court :  that  he  was  not  fond  of 
multiplying  small  distinctions ;  and  thought  that  too  many  had  been 
already  twen,  and  the  general  inconvenience  would  not  be  venr 
great,  since  many  cases  of  this  kind  were  not  likely  to  arise.  U 
seemed,  indeed,  that  there  would  be  a  certain  degree  of  discretion 
vested  in  the  bankrupt,  since  he  would  be  empowered  to  accept 
goods  which  were  coming  to  him  from  one  consignor,  and  to  give 
notice  to  another  consignor,  to  stop  them  in  transitu.  But,  as  no 
fraud  appeared  to  have  been  committed  on  the  part  of  the  plaintiffi 
in  this  case,  he  was  inclined,  on  this  point,  as  well  as  the  others, 
though  not  without  some  doubt,  to  concur  with  the  rest  of  the 
court.  It  only  remains  to  observe,  that  where  the  right  of  stopping 
in  transitu  vests  in  the  consignor,  it  cannot  be  divested  by  any 
claim  made  upon  the  goods  in  uieir  transit  by  a  creditor  of  the  con- 
signee, as,  e.  g,^  by  process  of  foreign  attachment  at  the  suit  of  such 
creditor  (o)  ;  or  by  a  common  carrier,  claiming  to  retain  the  goods 
as  a  lien  for  his  general  balance  due  from  the  consignee  {p) ;  for 
the  vendor's  right  of  stopping  in  transitu  is  the  elder  and  preferable 
lien. 

If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them  in 
transitu^  by  mistake  delivers  them  to  the  vendee,  the  sale  is  never- 
theless rescinded,  and  the  vendor  may  bring  trover  {q)  for  them 
against  the  vendee ;  and  although  the  vendee  having  become  a 
bankrupt,  the  goods  have  passed  mto  the  hands  of  his  assignees,  yet, 
inasmuch  as  they  did  not  come  to  the  possession  of  the  nankrupt, 
with  the  consent  of  the  true  owner,  they  are  not  in  the  order  and 

(o)  Smith  ▼.  Goff,  1  Campb.  282.  (9)  lAU  ▼.  Cowley,  7  Taunt.  169.    See 

Ip)  Butler  ▼.  WooleoU,  2  Bos.  &  PnL       Uay  v.  Harrivm,  10  B.  &  C.  106. 
N.  R.  64. 
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dispoeitioii  of  the  bankrupt  within  the  statute.    Althoogh  goods 
have  been  delivered  at  the  packers  of  the  purchaser,  he  having  no 
warehouse  ot  his  own,  if  ibey  were  to  be  paid  for  in  ready  money, 
and  this  was  intimated  to  the  packer  when  he  received  them,  they 
may  still  be  stopped  in  transUu  (r).    A  resale  of  goods  by  a  vendee, 
and  payment  to  him,  does  not  destroy  {$)  the  vendor  s  right  of 
stoppage  in  transitu.  An  order  sent  by  the  vendor  to  the  whariSnger 
to  deliver  the  goods  to  the  vendee,  is  sufficient  to  pass  the  property 
to  the  vendee,  provided  nothing  remains  to  be  done  but  to  make  the 
delivery ;  but  if  any  thing  remains  to  be  done,  e.  g.^  weighing,  &c^ 
the  property  does  not  pass  (0»  and  the  right  of  stoppage  tit  tranritu 
is  not  defeated  until  that  be  done.    Where  goods  were  sold,  free  on 
board,  and  upon  their  shipment  the  agent  of  the  vendors  tendered  to 
the  mate,  (the  captain  b^g  absent,)  a  receipt  by  which  the  goods 
were  acknowledged  to  be  shipped  on  account  of  the  vendors,  which 
the  mate  kept,  but  refused  to  sisn,  and  on  the  following  day  signed 
bills  of  lading  to  the  orders  of  the  vendees ;  it  was  holden  (a),  that 
the  transitus  was  not  at  an  end,  but  that  on  the  insolvency  of  the 
vendees,  the  vendors  were  entitled  to  stop  the  goods.    So  where  A. 
delivered  a  quantity  of  iron  to  a  carrier  to  be  conveyed  to  B.,  the 
vendee  in  the  country,  and  the  carrier,  on  his  arrival  at  B.'^s  pre- 
mises, landed  a  part  of  the  iron  on  his  wharf,  and  then,  finding  that 
B.  had  stopped  payment,  reloaded  the  same  on  board  his  barge,  and 
took  the  whole  of  the  iron  to  his  own  premises ;  it  was  holden  (x), 
that  there  was  not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest 
the  consignor  of  his  right  to  stop  in  transitu,  the  en)ecial  property 
remaining  in  the  carrier,  until  the  freight  for  the  whole  cargo  was 
either  tendered  or  paid,  or  yntil  he  had  done  some  act  showing 
that  he  assented  to  part  with  the  possession  of  the  goods,  without 
receiving  his  freight. 

The  transitus  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  by  the  buyer  to  the  seller,  as  the  place  of  their  destina- 
tion. Goods  were  purchased  by  a  commission  agent,  at  Manchester, 
for  A.,  to  be  sent  to  Lisbon.  A.  had  no  warehouse  at  Manchester, 
and  the  vendor  deUvered  the  goods  to  the  agent,  who  was  to 
forward  them  to  Lisbon :  it  was  holden  (y),  that  the  transitus  conti- 
nued until  the  goods  reached  Lisbon ;  and  that,  the  vendee  having 
become  insolvent,  the  vendor  might  stop  the  goods  in  the  hands  of 
the  agent.  So  where  the  shippers  acting  for  G.  purchased  and  paid 
for,  with  their  own  money,  flour  at  Stockton,  which  was  sent  by  a 
vessel  to  London,  and  the  invoice  forwarded  to  G.  A  manifest  of 
the  flour  was  also  forwarded  by  the  shippers  to  a  wharfinger  in 


(r)  Loeichman  ▼.  WilUami,  4  Campb.      4  Campb.  237,  8.  C. 
1.  (ti)  Ruck  ▼.  Hatfie 

(«)  Cfrmen  ▼.  Ryder,  6  Taunt.  433,  re-  (»)  Crawthay  ▼.  Eadeg,  1  B.  &  C.  181. 


181.  (ti)  Ruck  ▼.  Hatfield,  5  B.  &  A.  632. 

coginised  in  Dixon  ▼.  Yatw,  5  B.  &  Ad.  (y)  Coatee  ▼.  RaiUon,  6  B.  &  C.  422. 


343.  See  alio  NichoUe  ▼.  Le  Feuvre,  2  Bingh. 

(0  Withere  ▼.  Lye,  Holt's  N.  P.  C.  18 ;      N.  C.  81 . 


I 
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London,  whose  practice  it  was  to  deliyer  eoods  to  the  consignee 
named  in  the  manifest,  upon  application,  and  till  application  to  keep 
them  on  board  the  ye^el;  if  not  applied  for  before  the  vessel 
returned,  he  landed  them,  and  kept  them  in  his  warehouse  to  the 
order  of  the  shipper ;  if  the  goods  were  to  be  delivered  to  order, 
he  delivered  them  to  persons  producing  either  bills  of  lading  or  the 
shipper's  invoice.  O.  was  in  the  habit  of  having  flour  consigned  to 
him  at  the  wharf,  and  sometimes  sold  it  on  board,  sometimes  when 
it  was  landed,  and  kept  for  him  in  the  wharfinger's  warehouses.  The 
flour  in  question  arrived  at  the  wharf  on  the  12th  of  April,  but  was 
not  landed  until  the  23rd ;  on  the  17th  of  April,  and  before  any  ap- 
pUcation  by  O.,  who  had  become  bankrupt,  the  flour  was  claimed 
under  an  order  from  the  shippers,  it  was  holden  (2r),  that  the  shippers 
might  stop  it  in  transitu ;  for  no  act  of  ownership  had  been  exer- 
cised over  it  by  O.,  no  invoice  or  bill  of  lading  had  been  produced  by 
him  or  any  agent ;  so  that  the  very  first  act  done  upon  the  flour, 
after  the  snipes  arrival  at  the  wharf,  was  done  by  the  shipper,  before 
the  transit  to  the  hand  or  possession  of  the  vendee  was  complete. 
The  transitus  continues  (a)  until  the  goods  have  reached  their  ulti- 
mate destination  under  the  contract  of  sale,  or  the  vendee  has  given 
the  direction  to  the  goods.  Goods  were  consigned  to  A.,  to  be  deli- 
vered in  the  river  Thames ;  on  the  arrival  of  the  vessel  in  the  river, 
the  captain  pressed  A.  to  have  them  landed  immediately ;  A.,  in  con- 
sequence, sent  B.  his  son  with  directions  to  land  them  at  a  wharf 
where  he  was  accustomed  to  have  goods  landed  for  him  and  kept 
until  he  carted  them  away  to  customers  in  his  own  carts ;  but  A. 
(being  then  insolvent)  at  the  same  time  told  B.  he  would  not  meddle 
with  the  goods,  that  he  did  not  intend  to  take  them,  and  that  the 
vendor  ought  to  have  them.  The  goods  were,  by  B.'s  direction, 
landed  at  the  wharf,  and  there  stopped  in  transitu  by  the  vendor :  in 
trover  for  the  goods,  by  the  assignees  of  A*  against  the  wharfinger ; 
it  was  holden  (&),  that  the  declarations  so  made  by  A.  to  B.  were 
admissible  in  evidence,  although  they  were  not  conmiunicated  to  the 
vendor  or  to  the  wharfinger,  and  that  they  showed  that  A.  had  not 
taken  possession  of  the  goods  as  owner ;  and,  therefore,  that  the 
transitus  was  not  determined. 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  until  the 
goods  arrive  at  the  actual  or  constructive  possession  of  the  consignee ; 
and  a  mere  demand  by  the  consignee,  without  any  delivery,  "before 
the  voyage  has  completely  terminated,  does  not  deprive  the  con- 
signor of  his  right  of  stoppage.  Hence,  where  M.  purchased  lead  of 
the  plaintiff  at  Newcastle,  without  specifying  any  place  of  delivery; 
after  a  time  M.  desired  that  it  should  be  forwarded  to  him  in  London, 
and  phtintiff  gave  M.'s  agent  at  Newcastle  an  order  on  plaintiff's 

(x)  Tkteker  ▼.  Hwrnphrty^  4  Bingh.  516.  (a)  Morley  t.  Hay,  3  Man.  &  Rj.  396. 

SeealM  Bartnm  Y,Farebroihfr,  4  Biogh.  {b)  Jame*  ▼.  Griffin,  2  M.  &  W.  623, 

579.  per  three  BaroDi,  AMngtr,  C.  B.  disi. 
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servant  for  its  delivery ;  the  agent  indorsed  the  order  to  a  keelman, 
who  received  the  lead  and  put  it  on  board  a  vessel  for  London ;  the 
vessel  arrived  on  the  2l8t  of  June,  and  defendants,  as  wharfingers, 
undertook  the  delivery  of  the  lead ;  M.  failed  on  that  day ;  on  the 
23d  and  24th,  M.  demanded  the  lead  of  the  captain  of  the  vessel, 
who  refused  to  deliver  it,  though  the  freight  was  tendered,  alleging 
that  defendants  had  stopped  it  on  account  of  the  failure  of  M.  On 
the  28th,  a  letter  arrived  from  plaintiff,  ordering  the  lead  to  be 
stopped  in  transitu ;  it  was  then  on  board  a  lighter  belonging  to 
defendants ;  it  was  holden  (c),  that  the  transitus  was  not  at  an  end, 
and  that  plaintiff  was  in  time  to  stop  the  lead. 

3.  When  the  Transitus  may  be  considered  as  determined. — We 
now  proceed  to  the  third  division,  under  which  it  is  proposed  to 
arrange  those  cases  in  which  it  has  been  decided  that  the  transitus 
was  complete,  and  the  delivery  of  such  a  nature  as  to  divest  the 
vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  this  branch  of  the  subject,  is  that  of  Ellis  v. 
Sunty  3  T.  R.  464,  the  facts  of  which  were  shortly  these :  B.  ordered 
a  quantity  of  files  from  the  plaintiff,  a  manufacturer  at  Sheffield ; 
the  files  were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.  in  London.  Before  their  arrival  in  London,  B.  became  a  bank- 
rupt. On  their  arrival  there,  the  goods,  while  they  remained  at 
the  inn,  were  attached  by  a  creditor  of  the  bankrupt  by  process  of 
foreign  attachment ;  afterwards,  the  provisional  assignee  under  B.'^s 
commission  demanded  \he  goods  from  the  carrier,  and  put  his 
mark  upon  the  cask,  but  did  not  take  them  away.  A  few  days 
afterwards,  the  plaintiff  who  had  not  been  paid  for  his  goods,  wrote 
a  letter  to  the  carrier,  directing  him,  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse,  as  he  had  been  informed 
that  B.  had  become  a  bankrupt.  The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plaintiff  wrote 
to  countermand  the  delivery  of  them ;  before  that,  tne  provisional 
assignee,  who  stood  in  the  place  of  the  bankrupt,  had  put  his  mark 
on  the  cask  (d) :  when  the  goods  were  marked,  they  were  delivered 
to  the  commissioners  as  far  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could  not 
then  take  them  away.  Where  a  part  of  the  goods  sold  by  an  entire 
contract,  has  been  token  possession  of  by  the  vendee,  that  shall  be 
deemed  taking  possession  of  the  whole.  A.,  at  a  foreign  port  (e)f 
shipped  goods  by  order  and  on  account  of  B.,  to  be  paid  for  on  a 
future  day,  and  b\lls  of  lading  were  accordingly  signed  by  the  master 
of  the  ship ;  one  of  the  bills  was  immediately  transmitted  to  B., 
who,  before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  G. ;  after  the  arrival  of 

(e)  Jaeiion  ▼.  Niehol,  5  Bingh.  N.  C.      308,  aindpo$t,  p.  1278. 
508.  {^e)  Slubey  and  another  t.  HtffUfard  ami 

(<0  See  <S/<weU  t.  Hugke9,  14  East,      oikert,  2  H.  Bl.  504. 
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the  ship,  and  delivery  of  part  of  the  goods  to  the  agent  of  C,  B. 
became  bankrupt,  without  having  paid  A.  the  price  of  the  goods. 
It  was  holden,  that  the  transitus  was  ended  by  the  part  deUvery, 
which  must  be  taken  to  be  a  delivery  of  the  whole,  there  appearing 
no  intention,  either  previous  to,  or  at  the  time  of  the  dehvery,  to 
separate  part  of  the  cargo  from  the  rest.  So  where  a  number  of 
baJes  of  bacon,  then  lying  at  a  wharf  (/),  having  been  sold  for  an 
entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to 
the  wharf,  weighed  the  whole^  and  took  away  several  bales,  and 
then  became  bankrupt :  whereupon  the  vendor,  within  ten  days  from 
the  time  of  the  sale,  ordered  the  wharfinger  not  to  deliver  the  re- 
mainder. By  the  custom  of  the  trade,  the  charges  of  warehousing 
were  to  be  paid,  by  the  vendor,  fourteen  days  after  the  sale.  It 
was  holden,  that  the  contract  being  entire,  and  part  having  been 
taken  away,  the  dehvery  to  the  vendee  was  complete,  and  con- 
sequently, the  privilege  of  stopping  in  transitu  could  not  attach : 
Chambre^  J.,  observing,  that  the  payment  of  the  warehouse  room, 
by  the  vendor,  could  not  make  any  difference.  The  vendor,  of 
course,  charged  just  so  much  more  as  would  pay  the  expense  of 
warehouse  room :  that  if  the  expense  had  been  paid  by  the  vendee, 
it  would  not  make  a  delivery  at  the  wharf  a  deliverv  to  him ;  nor 
could  the  vendor  avail  himself  of  the  circumstance  of  the  expenses 
being  paid  by  him  to  prevent  a  delivery  to  the  vendee  from  ope- 
rating as  such.  This  was  a  much  stronger  case  than  the  preceding 
one  of  Slubey  v.  Heyward:  that  proceeded  upon  the  principle  that 
a  delivery  of  part,  \^ere  the  contract  was  entire,  was  a  deliveiy  of 
the  whole ;  here  there  was  an  actual  delivery  of  the  whole.  The 
bankrupt  had  actual  manual  possession  of  every  article,  and  having 
weighed  them  all,  he  took  upon  himself  to  separate  them.  N.  The 
two  last  cases  of  Slvbey  v.  Heyward^  and  jSammond  v.  Andenori^ 
underwent  some  discussion  in  Hanson  y.  Mever^  6  East,  614, 
(which  see  under  tit.  ^^  Trover,^  sect.  1,)  but  their  authority  does 
not  appear  to  have  been  shaken  in  the  slightest  degree. 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the 
handing  of  a  delivery  order  to  the  vendee,  and  transfer  of  the  goods 
to  him  in  the  warehouseman's  book,  will  not  vest  the  property  in 
him,  if  something  remains  to  be  done  for  the  purpose  of  ascertaining 
the  identity  or  quantity  of  the  goods;  as  the  weighing  of  an 
article  forming  part  of  a  bulk,  and  sold  by  weight.  But  if  the 
identity  and  quantity  are  ascertained,  as  where  the  oats  in  a  par- 
ticular bin,  which  contains  nothing  else,  are  sold,  and  a  bill  accepted 
at  the  same  time  for  the  price,  ulq  property  yests,  and  the  vendor 
cannot  afterwards  stop  in  transitu  (J), 

(/)  Hmmmmd  and  oihen  ▼.  Andenom,  (jgf)  Swanwiek  v.  Sothem,  9  A.  &  E. 
1  Bos.  &  Pal.  N.  R.  69.  895  ;  1  P.  &  D.  648. 
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If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they  are 
delivered  in  a  port  of  this  kingdom,  on  board  a  ship  chartered  by 
and  under  the  complete  control  of  the  vendee,  such  delivery  is  in 
effect  a  delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts  (A),  to  recover  the  value  of 
a  quantity  of  tobacco  shipped  by  the  defendants,  by  order  of  the 
bankrupts,  on  board  a  ship  bound  from  London  for  Alexandria, 
which  ship  was  chartered  to  the  bankrupts  for  three  years,  from 
July,  1792,  and  which  was  paid  for  by  a  bill  at  thi^ee  months, 
drawn  by  the  defendants,  on  the  bankrupts,  and  accepted  by  them. 
The  goods  were  shipped  on  the  4th  of  February,  1793,  for  which 
the  mate's  receipt  was  given,  and  an  invoice  thereof  made  out  by 
the  defendants  in  the  names  of  the  bankrupts ;  the  bankrupts  were 
to  find  stock  and  provisions,  and  to  pay  the  master.  The  vessel  was 
detained  by  contrary  winds  at  Portsmouth :  during  which  time,  the 
bankrupts  having  stopped  payment  about  the  11th  of  March,  1793, 
the  defendants  procured  bills  of  lading  to  be  signed  by  the  captain 
to  them,  and  obtained  possession  of  the  tobacco  in  September,  1794, 
and  procured  it  to  be  relanded,  and  afterwards  disposed  of  for  their 
benefit.  It  was  holden,  that  the  delivery  was  complete,  by  putting 
the  goods  on  board  the  ship,  and  consequently,  that  the  assignees 
were  entitled  to  recover.  It  will  be  observed,  that,  in  the  preceding 
case,  the  bankrupts  were  to  have  the  entire  disposition  of  the 
ship  (i),  and  the  complete  control  over  her  during  tne  three  years. 
The  ship  had  been  one  voyage  to  Alexandria,  and  had  the  goods 
put  on  board  her,  to  carry  them  on  another  voyage  to  the  same 
place ;  not  for  the  purpose  of  conveying  them  from  the  vendors  to 
the  bankrupts,  but  that  they  might  be  sent  hy  the  bankrupts  upon  a 
mercantile  adventuve,  for  which  they  had  bought  them.  From  not 
adverting  to  these  material  circumstances,  an  inference  was  drawn 
from  the  preceding  decision,  which  the  case  did  not  warrant, 
namely,  that  the  right  of  stopping  in  transitu  could  not  exist  aft.er 
a  delivery  of  soods  on  board  a  chartered  ship.  This  opinion,  how- 
ever, was  e:q)U)ded  in  the  cade  of  Bothlingk  v.  Inglis^  3  East,  381. 
There  a  trader  who  resided  in  England,  chartered  a  ship,  on  certain 
conditions,  for  a  voyage  to  Russia,  and  to  bring  goods  home  from 
his  correspondent  there,  who  accordingly  shipped  the  goods  on 
account,  and  at  the  risk  of  the  freighter,  and  sent  him  the  invoices 
and  bills  of  lading  of  the  cargo.  It  was  holden,  that  the  deliveiy  of 
the  goods  on  board  such  chiu^red  ship,  did  not  preclude  the  right 
of  the  consignor  to  stop  the  goods  while  in  transitu  on  bouitl  the 
same  to  the  vendee,  in  case  of  his  insolvency,  in  the  mean  time, 
before  actual  delivery,  any  more  than  if  they  had  been  delivered  on 
board  a  general  ship  for  the  same  purpose.     The  plaintiff  (il),  a 


(A)  Fowler  and  another^  Aangnee*  of     East,  388. 
Hunter  and  Cfo,,  ▼.  WTaggart  and  Co.^  (i)  Per  Lawrence,  J.,  3  East,  396,  7. 

cited  in  7  T.  R.  442  ;  1  East,  522,  and  3  (k)  Wright  ▼.  Lawety  4  Esp.  N.  P.  C.  82. 
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manufacturer  at  Norwich,  agreed  with  I.  S.  for  the  purchase  of 
some  pipes  of  wine,  one  of  which  was  to  be  paid  for  in  money,  and 
for  the  remainder  I.  S.  was  to  take  goods.  I.  S.  wrote  to  C.,  his 
correspondent  in  London^  to  send  the  wines ;  C.  accoi*dingly  pur- 
chased the  wines  of  D.,  shipped  them,  and,  by  the  bill  of  ladings 
consigned  them  to  the  plaintiff  by  a  vessel  employed  in  the  course 
of  trade  between  Yarmouth  and  London.  On  the  arrival  of  the 
wine  at  Yarmouth,  an  agent  for  the  pliuntiff  received  it  on  his 
account,  and  deposited  it  in  the  cellar  of  the  defendant,  who  was  to 
be  paid  for  the  cellar  room  by  the  plaintiff.  A  few  davs  after,  the 
plamtiff  arrived  at  Yarmouth,  tasted  the  wines  and  took  samples  of 
them.  Shortly  afterwards,  D.,  discovering  that  C,  to  whom  he 
had  sold  the  wines,  was  a  man  of  no  property,  desired  the  defendant 
to  keep  possession  of  the  wine,  giving  him  an  indemnity.    The 

!>laintiff  having  brought  this  action  for  the  recovery,  the  payment 
or  one  pipe,  and  the  agreement  as  to  the  remainder,  was  proved^ 
This,  in  Lord  Kenyan  s  opinion,  gave  the  plaintiff  a  title  to  the 
whole.  It  was  then  contended,  that,  as  the  plaintiff  lived  at 
Norwich,  the  goods  must  be  deemed  to  be  in  transitu  until  they 
arrived  there ;  whereas  here,  they  had  arrived  onlv  at  Yarmouth, 
and  had  never  been  delivered  at  Norwich ;  that  the  usual  course 
was,  to  put  them  into  lighters,  at  Yarmouth,  and  forward  them  to 
Norwich;  so  that,  until  their  arrival  there,  they  were  in  transitu^ 
and  could  be  stopped  by  the  owners.  But  per  Lord  Kenyon^ 
^^  There  is  no  colour  for  saying  that  these  goods  were  in  transitu. 
I  once  said,  that  to  confer  a  property  on  the  consignee,  a  corporal 
touch  WIV3  necessary.  I  wish  the  expression  had  never  been  used, 
as  it  says  too  much :  but  here,  if  a  corporal  touch  was  necessary  to 
confer  a  property  on  the  consignee,  it  had  taken  place :  but  all  that 
is  necessary  is,  that  the  consignee  exercise  some  act  of  ownership 
on  the  property  consigned  to  him,  and  he  has  done  so  here;  he  has 
paid  for  the  warehouse  r6om ;  he  has  tasted  and  taken  samples  o£ 
the  wines ;  but  it  is  said,  they  have  not  reached  the  plaintiff's  place 
of  abode,  where  they  were  to  be  ultimatelv  delivered ;  but  I  think 
there  was  a  complete  delivery  at  Yarmouth.'*^ 

The  reader  will  have  collected  from  the  cases  in  the  preceding 
section,  viz.  Hunt  v.  Ward^  and  Mills  v.  Ball,  that  where  goods 
have  been  delivered  to  a  packer  or  wharfinger,  for  the  purpose  of 
being  forwarded  to  an  ulterior  destination,  and  the  pacKcr  or 
wharfinger  may  be  considered  merely  as  a  middle  man,  in  such 
cases  tne  right  of  stopping  in  transitu  remains.  It  now  becomes 
necessary  to  remark,  tnat,  where  the  insolvent  has  no  warehouse, 
or  no  other  place  of  delivery  than  the  warehouse  of  the  packer,  Src, 
and  there  is  no  place  of  ulterior  delivery  in  view,  the  transitus  will 
be  considered  as  at  an  end  when  the  goods  have  arrived  at  such 
warehouse,  that  being  their  last  place  of  delivery.  The  following 
cases  will  illustrate  tms  rule  : — 

Trover  for  goods.     The  goods  in  question  had  been  ordered  by 

VOL.   II.  2  Q 
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the  bankrupt  (/))  who  was  a  merchant  m  London,  of  Messrs. 
Wallers,  of  Manchester,  and  were  forwarded  by  them,  durected  to 
the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the  16th  of  March, 
1802.  On  the  23d  of  March,  the  goods  were  sent  from  the  Bull 
and  Mouth  Inn  to  the  defendant's  house,  who  was  a  packer,  not  in 
consequence  of  any  orders  respecting  those  particular  goods,  but  in 
consequence  of  a  general  order  from  the  bankrupt  to  send  aU  goods 
directed  to  him  to  the  defendant's  house.  On  tne  11th  of  March, 
the  bankrupt,  who  lived  in  lodgings,  and  had  no  warehouse  of  his 
owTiy  absconded,  leaving  no  clerk  to  accept  ffoods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they  were 
booked  for  the  account  of  the  bankrupt ;  and  the  defendant,  not 
knowing  that  the  bankrupt  had  then  absconded,  and  not  having 
any  directions  from  him  respecting  the  goods,  caused  them  to.be 
unpacked  with  a  view  to  ascertain  of  what  they  consisted.  On  the 
Slst  of  March,  Messrs.  Wallers,  having  learned  the  situation  of  the 
bankrupt's  affairs,  claimed  the  ^oods  from  the  defendant ;  and  on 
the  day  after,  they  were  demanded  by  the  assignees.  The  defend- 
ant, being  indemnified  by  Messrs.  Wallers,  refused  to  deliver  the 
goods  to  the  plaintiffs.  It  was  holden,  that  the  transitus  was  at  an 
end,  inasmuch  as  there  was  not  any  other  place  of  delivery  than  the 
warehouse  of  the  packer ;  the  goods,  when  ancived  there,  had  come 
to  their  last  place  of  delivery,  and  consequentlv  were  no  longer 
liable  to  the  right  of  stoppage  in  transitu.  So  where  goods  are  to 
be  delivered  to  the  vendee  at  a  particular  place,  the  transitus  in 
^neral  continues  until  they  are  delivered  to  nim  at  that  place ;  but 
if  he  by  his  own  act  prevent  the  delivei^,  which  otherwise  in  the 
ordinary  course  would  take  place,  and  does  any  act  equivalent  to 
taking  possession,  the  transitus  is  thereby  determined ;  and,  there- 
fore, where  the  vendee  of  several  hogsheads  of  sugar,  upon  receiving 
from  the  carrier  notice  of  their  arrival,  took  samples  from  them, 
and,  for  his  own  convenience,  desired  the  carrier  to  let  them  remain 
in  his  warehouse,  until  he  should  receive  further  directions;  and 
before  they  were  removed  became  bankrupt;  it  was  holden (m), 
that  the  transitus  was  at  an  end,  and  that  the  vendor  v^as  not 
entitled  to  stop  them.  So  where  sqoda  were  sent  by  water-carriage 
and  deposited  m  the  carrier^s  warehouse  at  the  end  of  the  voyage, 
in  the  usual  course  of  business  between  him  and  the  consignee,  viz, 
to  be  delivered  out  to  him  or  (o  his  customers  as  they  should  be 
wanted,  without  being  sent  to  his  residence  elsewhere;  it  was 
holden  (n),  that  the  transitus  was  determined,  and  that  the  vendor^s 
right  to  stop  the  goods  was  gone,  though  the  carrier  claimed  as  such 
a  lien  on  the  goods  against  the  consignee.  So  where  the  goods 
have  so  far  gotten  to  the  end  of  their  journey,  that  they  wait  for 

(1)  Scott  and  oihen,  Amgneei  qf  Berh-  (m)  Ffnttr  ▼.  Fromptimt  6  B.  &  C. 

2^,  a  Bankrupt,  ▼.  Pettit,  3  Hot.  &  Pul.  107. 

469.    See  aUo  Leid*  ▼.  Wright,  3  Bos.  (n)  AUen  ▼.  Oripper,  2  Tyrw.  217  ;  2 

8t  Pul.  320.  Cr.  &  J.  218. 
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new  orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination,  and  if,  with- 
out such  orders,  they  would  continue  stationary,  the  ri^ht  of 
stopping  in  transitu  is  gone.  A.  and  B.  (o),  traders  livmg  in 
London,  were  in  the  course  of  ordering  goods  of  the  defendants, 
cotton  manufacturers  at  Manchester,  to  be  sent  to  M.  and  Co. 
at  Hull,  for  the  purpose  of  being  afterwards  sent  to  the  correspon- 
dents of  A«  and  B.  at  Hamburgh ;  and  on  the  31st  of  March,  A. 
and  B.  sent  orders  to  the  defendants  for  certain  goods,  to  be  sent 
to  M.  and  Go.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It 
was  holden,  that,  as  between  buyer  and  seller,  the  right  of  the 
defendants  to  stop,  as  in  transitu,  was  at  an  end  when  the  goods 
came  to  the  possession  of  M.  &  Co.  at  Hull,  for  they  were  for  this 
purpose  the  appointed  agents  of  the  vendees,  and  received  orders 
irom  them  as  to  the  ulterior  destination  of  the  goods;  and  the 
ffoodsy  after  their  arrival  at  Hull,  were  to  receive  a  new  direction 
firom  the  vendees. 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  at 
Manchester,  and  exporting  them  to  the  Continent  soon  alter  their 
arrival  in  London.  The  goods  so  consigned  to  him  remained  in  the 
waggon-office  of  the  defendants,  who  were  carriers,  until  they  were 
removed  by  his  agent,  for  the  purpose  of  being  shipped.  A  con- 
signment of  goods  for  the  trader  was  delivered  to  the  defendants 
on  the  9th  and  12th  of  August:  on  the  14th  and  17th  the  goods 
arrived  at  the  waggon-office  of  the  defendants ;  on  the  16th  or  I7th 
the  trader  became  bankrupt ;  and,  on  the  19th,  notice  of  non- 
delivery to  the  bankrupt  was  given  by  the  consignor  to  the  defend- 
ants, who,  according  to  order,  on  the  21st  delivered  the  goods  to  a 
third  house :  it  was  holden  (p),  that  the  assignees  of  the  bankrupts 
were  entitled  to  recover  the  goods  deposited  with  the  defendants ; 
and  that  the  right  of  the  consignor  to  stoppage  in  transitu  ceased 
on  the  arrival  of  the  goods  at  the  wacgon-office  of  the  defendants  in 
London.  So  if,  after  goods  are  sold  (^,  they  remain  in  the  ware- 
house of  the  vendor,  and  he  receives  warehouse-rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to  put  an 
end  to  the  vendor's  right  of  stopping  them  in  transitu.  So  where 
the  purchaser  of  goo£i  received  from  the  seller  an  order  to  the 
wharfinger  in  whose  warehouse  the  goods  were  deposited,  to  deliver 
them;  and  the  purchaser,  having  lodged  the  order  with  the 
wharfinger,  he  tnulsferred  the  goods  into  the  name  of  the  pur^ 
chaser ;  it  was  holden  (r),  that  by  such  transfer  the  wharfinger 
became  a  trustee  for  the  purchaser,  and  there  was  an  executed 
delivery  as  much  as  if  the  goods  had  been  delivered  into  the  hands 


(o)  Dunmmtdother9,Anignee$qfBat'  (q)  Hurry  ▼.  MangUt,  1  Campb.  452. 

iUTt  a  Bankrupt t  y.  Baldwen,  5  East,  175.  (r)  Harmon  y.  Anderson,  '2  Campb. 

{p)  Rowe  y.  Pielfford  and  another,  8  243.  See  WTkitehtme  ▼.  Frott,  12  East, 

Tannt.  83.  414. 
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of  the  purchaser.  So  where  goods  being  entered  in  the  books  of 
the  W.  I.  Dock  Company  in  tne  name  of  A.,  he  received  the  usual 
check  for  them,  which,  having  sold  the  goods  for  money  to  B.,  he 
indorsed  and  delivered  to  him,  and  B.  afterwards  sold  the  goods  on 
credit  and  delivered  the  check  to  C;  it  was  holden  («),  that  on  C.'s 
insolvency,  A.  could  not  (for  the  benefit  of  B.)  stop  the  goods, 
although  they  continued  to  stand  in  his  name,  and  he  paid  rent  for 
them,  and  although  the  check  had  not  been  lodged  with  the  Dock 
Company.  So  wnere  the  defendants  sold  to  I.  S.  a  quantity  of 
timber,  then  lyins  at  their  wharf,  for  the  price  of  which  I.  S.  gave 
the  defendants  biUs  payable  at  a  future  day ;  I.  S.,  having  marked 
the  timber  with  his  own  mark,  afterwards  sold  it  to  the  plaintiff, 
who  paid  him  for  the  same.  The  plaintiff  went  to  the  wharf, 
apprized  the  defendants  of  his  purchase,  received  for  answer  that  it 
was  very  well,  and  that  they  would  go  with  him  and  show  him  the 
timber,  which  they  accordingly  did,  and  thereupon  the  plaintiff  put 
his  own  mark  on  the  timber.  The  bills  given  by  i.  S.  to  the 
defendants  having  been  dishonoured,  they  claimed  to  stop  in  tran- 
situ; but  it  was  holden  {t\  that  there  was  an  executed  delivery,  and 
that  the  plaintiff  having  given  notice  to  the  defendants  that  I.  S. 
had  sold  the  property  to  him,  and  his  then  marking  it  as  his  own, 
made  an  end  of  the  transit,  and  the  defendants  could  no  longer 
detain  or  stop  the  timber.  Lord  Ellenhorough,  C.  J.,  observed  in 
this  case,  that  the  change  of  mark  from  A.  to  B.  on  bales  of  goods 
in  a  warehouse,  had  been  holden  by  the  House  of  Lords,  in  a  late 
case,  to  operate  as  an  actual  delivery  of  the  goods.  Where  goods 
are  delivered  to  a  vendee  at  a  wharf,  who  merwards  ships  them 
there,  no  subsequent  stoppage  (u)  of  the  goods  in  transitu  can  take 
place. 

4.  How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend 
to  defeat  the  Right  of  stopping  in  Transitu, — Where  the  property 
in  goods  has  passed  to  a  vendee,  subject  only  to  be  divested  by  the 
vendor's  right  to  stop  th^m  while  in  transitu,  such  right  muist  be 
exercised,  if  at  all,  before  the  VMidee  has  parted  with  Uie  property 
to  another  for  a  valuable  consideration,  bon&  fide^  and  by  indorse- 
ment of  the  bill  of  lading,  (without  notice  of  such  circumstances  as 
render  the  bill  of  lading  not  fairly  and  honestly  assignable,)  has 
given  him  a  right  to  recover  them  {x)  ;  for  the  indoraement  of  a 
bill  of  lading  for  a  valuable  consideration,  and  without  notice  to  the 
indorsee  of  a  better  title,  passes  the  property.  The  l^al  title, 
however,  of  the  indorsee  of  a  bill  of  lading,  may  be  impeached  on 
the  ground  of  fraud  (y) ;  but  the  mere  circumstance  of  the  indorsee 
knowing  at  the  time  when  the  bill  of  lading  was  indorsed  and 

(f)  Spear  t.  TVomt*,  4  Campb.  251.  See  the  aignment  of  BuUer,  J.,  6  East, 

(/)  Stoveld  ▼.  Hughet,  14  Bast,  308.  21,  n. 

(«)  Noble  ▼.  Adanu,  7  Taunt.  59.  (y)  Wright  y.  Campbell,  4  Burr.  2046 ; 

(s)  lAckbarrow  r.  Maeon,  2  T.  R.  63.  SaUmtme  y.  Nieeen,  2  T.  R.  674. 
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delivered  to  him,  that  the  consignor  had  not  received  money  pay* 
ment  for  his  goods,  but  had  only  taken  the  consignee's  acceptances, 
payable  at  a  future  day  not  then  arrived,  is  not  sufficient  to 
mvalidate  the  title  of  the  indorsee,  in  a  case  where  the  absence  of 
fraud  and  mala  fides  is  found  (z).  Where  the  vendor's  legal  right 
of  stoppinff  in  transitu  had  been  determined  by  the  indorsement  of 
the  bill  of  hiding,  but  such  transfer  had  been  made  only  as  a  security 
for  advances  made  by  the  indorsee;  it  washolden  (a),  upon  reference 
to  an  arbitrator,  that  in  a  court  of  equity,  such  tnmsfer  would  be 
treated  as  a  pledge  or  mortgage  only,  and  that  the  vendor  had  an 
equitable  quasi  right  of  stoppage  in  transitu,  subject  to  the  previous 
right  of  the  indorsee  to  be  repaid  his  advances.  A.  being  mdebted 
to  B.  on  the  balance  of  accounts,  including  bills  of  exchange  still 
running,  accepted  by  B.  for  A.,  consigned  goods  to  B.  on  account 
of  this  oalance.  It  was  holden,  that  A.  was  not  entitled  to  stop  the 
goods  in  transitu,  upon  B.  becoming  insolvent  before  the  bills  were 
paid ;  because,  the  goods  being  consigned  to  B.  on  account  of  the 
balance  which  then  existed  in  B.'s  favour,  the  property  vested  in  B. 
absolutely  (&).  So  if  the  purchaser  of  goods  to  be  psud  by  bill,  after 
giving  his  acceptance,  during  the  time  of  credit,  and  while  the  goods 
are  in  transitu,  sells  them  to  a  third  person  for  a  valuable  consider- 
ation,  without  transferring  any  bill  of  lading  to  him,  the  right  of 
the  original  vendor  to  stop  the  goods  in  transitu  is  taken  away  (c). 
By  the  usage  of  trade.  West  India  Dock  warrants  (d)  indorsed, 
bond  fide^  and  for  good  consideration,  transfer  the  property  in  the 
goods,  like  a  bill  of  lading,  and  prevent  the  exercise  of  the  right  of 
stopping  in  transitu  (2).  A.,  by  contract,  sold  to  B.  a  quantity  of 
tailow  then  lying  at  a  wharf,  at  so  much  per  cwt.;  and  on  the  same 
day  gave  a  written  order  upon  the  wharfinger  to  weigh,  deliver, 
transfer,  and  re-house  the  same.  B.,  having  entered  into  a  contract 
to  sell  tallow  to  C,  obtained  from  the  wharfingers,  and  gave  to  C, 
a  written  acknowledgment  that  they  had  transferred  the  tallow  to 
the  account  of  C,  and  that  C.  was  to  be  liable  to  charges  from  a 
given  date.  B.  having  stopped  payment,  A.  gave  notice  to  the 
wharfingers  not  to  deliver  the  tallow  to  B.'^s  order :  it  was  holden  («), 

(x)  Cuming  Y,  Brown,  9  East,  506.  See  (e)  Davit  ▼.  Reynolds,  4  Campb.  267. 

farther  on  thU  subject,  Cose  ▼.  Harden,  4  {d)  Zwinger  v,  Samuda,  Holt,  N.  P. 

East,  211 ;    Waring  y.    Cox,  1  Campb.  C.  395,  per  ParJt,  J. ;  but  see  the  case  in 

369,  and  Barrow  y.  Colee,  3  Campb.  92.  banc,  7  Tannt.  265,  and  Lueaa  y.  Dor^ 

(a)  In  re  Weetzintkiu,  5  B.  &  Ad.  817 ;  rteit,  7  Taunt.  278. 

2  Ney.  &  M.  644.  (e)  Hawee  y.  Watton^  2  B.  &  C.  540. 

(b)  Vertue  y.  Jewel,  4  Campb.  31. 


(2)  Queere ;  whether  a  document,  similar  in  form  to  a  bill  of  lading,  but 
given  by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  effect  of 
such  an  instrument  in  transferring  the  property  in  the  goods.  See  Bryans 
V.  Nix,  4  M.  &  W.  775;  poity  tit.  "  Trover." 
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in  an  action  of  trover  by  G.  i^ainst  the  wharfingers,  that  after  their 
acknowledmient,  they  held  the  tallow  as  agents  of  C.,  and  that  they 
could  not  therefore  set  up  as  a  defence  a  right  in  A.  to  stop  it  in 
transitu.  But  the  delivery  of  a  shipping  note  by  the  consignee  of 
goods  to  a  third  person,  with  an  order  to  the  wharfinger  to  deUver 
the  goods  to  such  third  person,  does  not  pass  the  property  in  them 
so  as  to  prevent  a  stoppage  in  transitu  by  the  consignor  (/)•  The 
unpaid  vendor  (a)  of  goods  renuiining  in  his  own  warehouse  rent- 
free,  may  stop  them  in  transitu,  although  he  has  given  the  vendee  a 
delivery  order,  under  which  part  of  the  goods  have  been  removed. 
This  was  the  case  of  pipes  of  wine  at  Liverpool. 

(/)  AJterman  ▼.  Humphrey,  1  C.  &      Bingh.  522,  3. 
P.  53,  recognized  by  Park,  J.,  delivering  (y)  TowfUey  y.  0»mp,  5  Nev.  &  M. 

judgment    in    Tucker   y.   Humphrey,  4       606 ;  4  A.  &  E.  58. 


(    1281     ) 
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TITHES. 


I.  Definition,  p.  1281 ;  Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes^  or  the  Value  thereof 
p.  1282. 

II.  Debt  on  Stat.  2^3  Edw.  VI.  c.  13,  f&r  not  setting  out 
Tithes^  p.  1284 ;  Of  the  Provisions  of  the  Statute^  and  the 
Construction  thereof  p.  1284;  Of  the  Persons  to  whom 
T%thes  are  due,  p.  1300 ;  Of  the  Persons  by  whom  and 
against  whom  an  Action  on  the  Statute  may  he  brought^ 

I?.  1301 ;  Of  the  Declarationy  |?.  1302;  Pleadings,  and 
herein  of  the  Statutes  of  Limitation,  p.  1303;   Evidence, 

p.  1304 ;    Verdict,  p.  1307 ;    Costs,  p.  1308 ;   Judgment, 

p.  1308. 

HI.  Of  the  Stat.  6^7  Will.  IV.  c.  71,  for  the  Commutation  of 
Tithes  in  England  and  Wales,  amended  by  Stat.  7  WilL 
IV.  ^  I  Vict.  c.  69,  p.  1309;  Stat.  1  &  2  Vict.  c.  6^,  for 
facilitating  Merger  of  Tithes,  Stat.  2^3  Vict.  c.  62, 
for  explaining  the  Acts  for  the  Commutation  of  Tithes, 
p. 1311. 


I.  Definition,  p.  1281;    Of  the  Remedies  in  the  Common  Law 
Courts  for  the  Recovery  of  Tithes,  or  the  Value  thereof,  p.  1282. 

Definition. — Tithbs  are  a  tenth  part  of  the  annual  increase 
of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  labour  and  in- 
dustry of  the  occupier,  payable  to  the  parson  of  the  parish  for  his 
maintenance.    They  are  an  incorporeal  ecclesiastical  inheritance, 


1282  TITHES, 

collateral  to  the  estate  of  the  land  (a).  For  small  quantities  inTO- 
luntarily  left  in  the  process  of  raking,  tithe  is  not  payable ;  other- 
wise, if  there  be  any  particular  fraud,  or  intention  to  deprive  the 
parson  of  his  full  right.  The  parson'^s  right  is  to  a  tenth  of  the 
com,  to  be  taken  generally,  when  it  comes  to  such  a  state  or  sti^ 
as  that  the  parson  may  see  he  has  his  fair  tenth  (b).  As  to  the 
time  of  the  mtroduction  of  tithes  into  England,  and  their  being 
claimed  as  a  civil  right,  with  the  history  of  them  before  their  legad 
establishment,  see  Selden's  History  of  Tithes.  Before  the  stat.  32 
Hen.  VIII.  c.  7,  an  action  for  tithes  could  not  have  been  main- 
tained in  the  temporal  courts;  but  by  the  7th  section  of  that 
statute  it  is  enacted,  ^*  That  any  person  having  an  estate  of  inheri- 
tance, freehold,  term,  or  interest  in  tithes,  and  being  disseised,  or 
otherwise  kept  or  put  out  of  possession  thereof,  shall  have  such 
remedy  in  the  temporal  courts  for  recovering  the  same  as  the  case 
may  require,  in  like  manner  as  they  may  for  lands,  tenements,  and 
other  hereditaments."  By  force  of  this  statute,  tithes  have  at  this 
day  all  the  incidents  belonging  to  temporal  inheritances.  Hence 
an  ejectment  may  be  maintained  for  tithes  (c).  Where  the  person 
entitled  to  tithes  a^ees  by  parol  with  the  occupiers  of  the  land 
that  they  shall  hold  the  lands  discharged  of  tithes  for  a  certain 
time,  or  during  the  life  of  the  tithe-owner,  in  consideration  of  the 
payment  of  a  certain  sum  annually,  an  action  of  indebitatus 
assumpsit  may  be  maintained  by  the  tithe-owner,  against  the  occu- 
pier, for  the  non-payment  of  the  sum  agreed  on.  In  order  to  sup- 
port this  action,  the  plaintiff  must  prove  the  occupation  of  the  de- 
fendant, the  agreement,  and  the  retainer  of  the  tithes  under  that 
agreement  (d).  To  this  action  the  defendant  cannot  set  up  as  a 
defence,  that  the  plaintiff  was  simoniacally  presented  (e).  Tithes, 
being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but  by 
deed  only.  Hence  where,  by  an  instrument,  not  under  seal,  A. 
agreed  to  let  to  B.,  on  lease,  the  rectory  of  L.,  and  the  tithes  arising 
from  the  lands  in  the  parish  of  L.,  and  also  a  messuage  used  as  a 
homestead  for  collecting  the  tithes,  at  the  yearly  rent  of  <£^200 ; 
iEind  the  rent  being  in  arrear,  A.  distrained,  whereupon  B.  brought 
trespass ;  it  was  bolden  (/),  that  the  distress  was  altogether  un- 
lawful, because  the '  agreement  not  being  under  seal,  it  did  not 
operate  as  a  demise  of  the  tithes,  and  consequently  there  was  no 
valid  demise  of  the  whole  subject  matter,  nor  was  there  any  distinct 
rent  reserved  for  that  part  of  the  subject  matter,  viz.  the  homestead, 
for  which  there  might  have  been  a  legal  distress. 

By  stat.  7  &  8  Will.  III.  c.  6,  (made  perpetual  by  stat.  3  &  4 
Ann.  c.  18,  s.  1,  and  amended  by  stat.  7  Geo.  IV.  c.  15,)  a  sum- 

(a)  11  Rep.  13,  b.  (e)  Brooishy  v.  WatU,  2  Marsh.  38; 

(b)  Per  Cur.,  GlanviU  ▼.  Stacey^  6  B.      6  Taunt.  333,  8.  C. 

^  C.  543.  (/)   Gardiner  v.   mUianuKm,  2  B.  & 

(c)  Priest  v.  Wood,  Cro.  Car.  301.  Ad.  336. 

(d)  Peake's  Evid.  411,  ed.  2Dd. 
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niary  melliod  of  proceeding  before  two  J.  P.  is  prescribed  for 
recovering  small  titnes  under  the  value  of  40«.  (1).  But  this  statute 
contains  a  proviso  (^)y  that  if  the  party  compimned  of  shall  insist 
before  the  J.  P.  upon  any  prescription,  composition,  modus,  agree- 
ment, or  title,  and  deliver  the  same  in  writing  to  the  J.  P*  subscribed 
by  him  or  her,  and  shall  give  security  to  the  complainant  to  pay 
such  costs  as,  upon  a  trial  at  law,  shall  be  given  acainst  him,  in 
case  the  prescription,  &c.  be  not  allowed,  then  me  J.  P.  shall 
forbear  to  give  judgment,  and  the  complainant  may  prosecute  the 
adverse  party  for  the  subtraction  of  tithe  in  any  court,  as  before 
this  act.  The  9th  section  directs  the  judgment  given  by  virtue  of 
this  statute  to  be  enrolled  at  the  next  general  quarter  sessions ;  and 
after  enrolment,  and  satisfaction  made,  the  judgment  shall  be  a  bar 
to  conclude  the  party  entitled  to  the  tithes  from  any  other  remedy. 
And  by  stat.  53  Geo.  III.  c.  127,  s.  4,  the  jurisdiction  of  the  said 
justices  was  extended  to  all  tithes,  oblations,  and  compositions  sub- 
tracted or  withheld,  where  the  same  should  not  exceed  £1 0  from 
any  one  person ;  and  bv  stat.  6  &  6  Will.  IV.  c.  74  (A),  "  for  the 
more  easy  Recovery  of  Tithes,"  sect.  1,  it  is  enacted,  that  proceedings 
for  the  recovery  of  any  tithes,  &c.  under  the  yearly  value  of  .f  10, 
(except  in  the  case  of  Quakers,)  shall  be  had  only  under  the  powers 
of  the  two  foregoing  acts ;  witib  a  proviso,  that  nothing  in  this  act 
contained  shall  extend  to  any  case  m  which  actual  title  to  any  tithe, 
&c.  shall  be  bond  fide  in  question.  And  by  stat.  7  &  8  Will.  III. 
c.  34,  (made  perpetual  and  extended  to  all  customary  payments 
belonging  to  any  church  or  chapel  by  1  Geo.  I.  stat.  2,  c.  6,)  the 
like  remedy  is  extended  to  all  tithes  due  from  Quakers ;  and  two 
J.  P.  are  empowered  to  ascertain  what  is  due,  and  to  order  pay- 
ment, so  as  the  sum  ordered  does  not  exceed  <£10,  extended  to  .£^50 
by  stat.  53  Geo.  III.  c.  127,  s.  6^  These  statutes  were  made  in 
favour  (i)  to,  and  for  the  ease  and  benefit  of,  Quakers,  and  to  save 
them  from  troublesome  and  expensive  prosecutions.  But  it  was 
never  meant  that  a  mere  scruple  of  theirs,  or  an  obstinate  with- 
holding of  the  tithes,  should  be  any  hindrance  to  the  matter^s  being 
determined  by  the  J.  P.  This  would  have  frustrated  the  very 
intention  of  the  legislature,  which  meant  te  give  this  jurisdiction  to 

(ff)  Sect.  8.  (0  See  R.  ▼.  Wakefield,  1  Barr.  487 ; 

(A)  Amended  by  stat  4  &  5  Vict.  e.  36.      Barn's  Justice,  tit.  Tithes,  8.  C. 


(1)  As  to  the  principle  of  the  stat.  7  &  8  Will.  III.  c.  6,  it  is  clear  that 
this  act  was  intended  to  apply  only  to  those  cases  in  which  the  tithes  are 
actually  due,  independently  of  any  dispute  upon  matters  of  law,  either 
with  regard  to  the  person  receiving  tnem,  or  the  manner  of  receiving 
them.  The  ohject  of  it  was  to  give  to  the  owner  of  tithes  an  expeditious 
mode  of  recovering  them,  &c.  &c.  By  Abboiiy  C.  J.,  in  R.  v.  Jeffery, 
2  Dow.  &  Ry.  860. 


1 
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the  justioes  in  tbt  very  case ;  where  the  real  righi  cmdHile  to  the 
tithes  should  not  be  in  diqmte.  By  stat.  5  &  6  WilL  IV.  c.  74, 
s.  2,  in  the  case  ai  Qoakers,  no  execution,  or  decree,  or  order,  shall 
be  made  against  the  person,  bat  against  the  goods  or  other  pro* 
pertj  of  the  defendant.  Another  ranedy  fiir  the  sabtractioa  of 
tithe  is,  the  action  of  debt  on  the  stat.  2  Edw.  Y  I.,  whidi  wiU  be 
the  subject  ai  the  following  section. 


II.  Debt  on  Stat.  2^3  Edw.  VI.  c.  13, /or  not  setting  out  Tithes, 
p.  1284;  Of  the  Provisions  of  the  Statute,  and  the  Coht 
struction  thereof  p.  1284 ;  Of  the  Persons  to  whom  Tithes 
are  due,  p.  1300;  Of  the  Persons  by  whom  and  against 
whom  an  Action  on  the  Statute  may  be  brought,  p.  1301 ; 
Of  the  Declaration,  p.  1302 ;  Pleadings,  and  herein  of  the 
Statutes  of  Limitatim,  p.  1303;  Evidence,  p.  1304;  Ver- 
dict, p.  1307 ;  Costs,  p.  1308 ;  Judgment,  p.  1308. 

Of  the  Provisions  of  the  Statute,  and  the  Construction  thereof  (2). 

Bt  the  first  section  of  this  statute  it  is  enacted,  **  That  every  of 
the  king's  subjects  shall  truly  and  justly,  without  fraud  or  guile, 
divide,  set  out,  and  pay  all  manner  of  their  predial  tithes  (3)  in 
their  proper  kind,  as  they  arise,  in  such  manner  and  form  as  hath 
been  of  nght  yielded  and  paid  within  forty  years  next  before  the 
making  this  act,  or  of  right  or  custom  ougnt  to  have  been  paid* 
And  no  person  shall  carry  away  such  or  like  tithes  which  have  been 
yielded  or  paid  within  the  said  forty  years,  or  of  right  ought  to  have 
been  paid  m  the  nlaces  titheable,  before  he  Itss  justly  divided  or  set 
forth,  for  the  titne  thereof,  the  tenth  part  of  the  same,  or  other- 
wise agreed  for  the  tithes  with  the  parson,  vicar,  or  other  owner  or 
farmer  of  tne  same  tithes,  under  the  pain  of  forfeiture  of  treble 
value  of  the  tithes  so  carried  away." 

This  statute  was  made  soon  after  the  dissolution  of  the  monas- 
teries, before  which  time  the  tithes  were  in  the  hands  of  religious 
persons,  and  the  usual  remedy  for  the  subtraction  of  them  was  in 
the  ecclesiastical  courts.  But,  when  tithes  became  lajjr  fees,  it  was 
thought  necessary  to  provide  a  remedy  for  these  injuries  in  the 


(2)  See  Sir  Edward  Coke's  exposition  of  this  statute,  2  Inst  648. 

(3)  Remarks  will  be  found  in  the  subsequent  pages  on  those  parts  of 
the  statute  which  are  printed  in  italics. 
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temporal  courts,  and  this  statute  was  made  for  that  purpose.  It  is 
worthy  of  remark,  however,  that  several  years  (nearly  forty)  elapsed 
before  any  proceeding  was  instituted  on  this  statute  m  the  temporal 
courts.  An  opinion  at  first  prevailed,  that  as  the  person  to  whom 
the  treble  value  was  given  was  not  specified,  such  value  belonged 
of  right  to  the  kinff.  But  in  E.  T.  29  Eli2.,  upon  an  information 
filed  by  the  Queen^  Attorney  (General  against  one  Wood,  for  not 
setting  out  his  tithe,  whereon  the  defendant  was  found  guilty,  it 
was  solemnly  adjudged  by  the  Court  of  Exchequer,  fupon  motion 
in  arrest  of  judgment,)  t^At  the  treble  value  did  not  belong  to  the 
king,  but  to  the  party  interested,  who  might  maintain  an  action  of 
debt  for  recovering  the  same.  In  conformity  with  this  opinion,  an 
action  of  debt  at  the  suit  of  the  party  interested,  (more  n'equently 
termed  the  party  grieved,)  has  ever  since  been  considered  as  the 
proper  remedy ;  and  in  Beadik  v.  Sherman^  E.  T.  40  Eliz.,  B.  R., 
(see  the  record,  Co.  Ent.  p.  161,  2nd  ed.,)  where  this  form  of 
action  was  adopted,  the  plaintiff  obtained  judgment ;  although,  on 
motion  in  arrest  of  judgment,  it  was  urged,  that  as  the  statute  had 
not  mentioned  the  coi^  in  which  the  treble  value  was  to  be  re* 
covered,  the  only  remedy  was  in  the  spiritual  court.  This  judg- 
ment was  afterwards  aflmned  on  error  in  the  Exchequer  Chamber. 
'^  And  now,  (adds  Sir  E,  Coke^  at  the  conclusion  of  the  record, 
Co.  Ent.  p.  162;)  actions  of  debt  on  this  statute  are  frequent  and 
usual.^ 

Predial  Tithes.] — This  clause  is  expressly  confined  to  predial 
tithes,  and  does  not  extend  to  mixed  or  personal  tithes.  Hence, 
when  in  an  action  on  this  statute  for  not  setting  out  the  tithes  of 
cheese^  calves^  lambs^  &c.,  the  plaintiff  obtained  a  verdict;  on  motion 
in  arrest  of  judgment  (A),  it  was  objected,  that  the  tithes  in  question 
were  not  predial  tithes,  and  consequently  not  within  this  statute, 
which,  bemg  penal,  ought  not  to  be  extended  by  equity :  and  of  this 
opinion  was  the  whole  court.  So  where  the  plamtin  declared  for 
not  setting  out  predial  tithes  (Q,  and  other  tithes^  as  the  tithes  of 
Iambs,  wool,  &c.,  and  the  jury  found  a  general  verdict^  judgment 
was  arrested  upon  the  like  objection. 

Description  of  predial  Tithes, — In  general,  under  the  term  of 
predial  tithes,  are  comprehended  the  tithes  of  such  products  of  the 
earth  as  are  renewed  yearly,  either  spontaneously  or  by  culture :  as 
the  tithes  of  com,  flax,  hay,  hops,  saffiron,  wood  (m),  &c.;  and  the 
fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Tithe  of  wood  also,  as  coppice-wood,  &c.  (4),  is  predial,  and  must 

(k)  Booth  V.  Soutkraie,  2  Inst.  649.  (m)  Norton  ▼.  Clark$f  1  Gwill.  428. 

(0  Patfi  ▼.  Nicholi^  1  Brownl.  65. 


(4)  ''  All  coppice  woods  are  liable  to  tithes ;  and  althoagh  non  annu- 
atim  renovantur,  yet,  in  a  certain  course  of  time  after  they  are  cut,  they 
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be  Bet  out  on  the  spot  at  the  time  of  falling;  but  timber  trees 
(gros-boys,)  of  the  age  of  twenty  years  or  more,  are  exempted  from 
paying  tithe  by  stat.  45  Edw.  III.  e.  8.  That  statute,  which  is 
declaratory  of  the  common  law  (n),  has  been  construed  to  compre- 
hend all  timber  trees,  (of  twenty  years^  growth  or  upwards,)  whe- 
ther timber  by  law,  as  oak,  elm,  or  ash ;  or  by  custom,  as  beech  in 
Buckinghamshire  and  other  places  (o);  and  the  exemption  from 
tithe,  by  operation  of  this  statute,  extends  not  to  the  body  of  such 
trees  only,  but  also  the  bark  (p),  lop,  and  top  (q).  The  subsequent 
use  and  application  of  the  wood  wiU  not  determine  the  right  to 
tithes  (5).  Hence  it  has  been  resolved,  that  the  tops  and  K>pe  of 
pollard  oaks,  ashes,  and  elms,  (such  oaks,  &c.  being  above  twenty 
years'  growth,)  although  cut  for  the  purpose  of  being  used  as  fuel, 
are  not  titheable  (r) ;  and  further,  that  the  age  of  the  tops  and  lops 
is  immaterial,  the  ixees  whence  they  were  taken  having  been  once 
privileged  (s).  In  like  manner  (^),  faggot-wood,  and  billets  made 
of  top-wood,  cut  from  timber  trees  of  above  twenty  years'  growth, 
before  they  were  made  pollards,  are  not  titheable.  It  is  laid  down 
in  2  Inst.  643,  that  if  a  person  cut  down  timber  trees,  tithes  shall 
not  be  paid  for  the  germins  which  grow  out  of  the  roots,  of  what 
age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicke^  Ambl.  133,  to  have  been  con- 
tradicted, and  for  good  reason ;  because  a  great  part  of  coppices 
grow  from  germins  of  old  timber  trees,  and  it  would  deprive  the 
clergy  of  great  part  of  their  tithes.  And  it  was  afterwards  decided, 
that  oak  wood  of  more  than  twenty  years*  standing,  growins  not 
from  acorns,  but  from  old  stools,  which  stools  belonged  origmaUy 
to  trees  which  had  stood  more  than  twenty  years,  was  not  so  clearly 
and  universally  entitled  to  exemption  by  this  statute,  as  to  make  a 
verdict  (u)  wmch  subjects  them  to  tithe  necessarily  a  wrone  verdict. 
And  in  Evans  v.  George  and  Rowe^  12  Price,  76,  and  M.  &  Y. 
577,  it  was  holden,  that  germins,  or  trees  of  more  than  twenty 
years'  growth,  which  had  grown  from  old  stools  of  timber  trees 
felled  upwards  of  eighty  years  ago,  were  titheable.     Per  Alexandery 

(n)  Per  Lord  Hardwicke^  Ch.,  in  Wal-  (r)  Waltm  ▼.  Tryon,  Ambl.  130. 

ion  ▼.  TVyon,  Ambl.  132,  3.  («)  See  Ram  ▼.  PatenMon^  Cro.  Eliz. 

(o)  Abbott  ▼.  mck$,  1  H.  Wood,  320 ;  477. 

LojlfiM  ▼.  Cowper,  1  H.  Wood,  330.  (0  Mordtn  ▼.  Kmghi,  2  Gwill.  841. 

{p)  2  Inst.  643.  (u)  Ford  v.  Boater,  4  M.  &  S.  130» 

(q)  Ambl.  132. 


grow  up  again,  like  saffron,  which  in  some  places  is  not  gathered  oftener 
than  once  in  three  years :  but  as  to  timber  trees,  from  the  ordinary  use  of 
them,  the  law  is  otherwise :  they  are  not  cut  at  a  certain  stated  time.*' 
Per  Ld.  Hardtoicke,  Ch.,  in  Walton  v.  Try  on  and  others  y  Ambl.  131. 

(5)  But  it  seems  that  wood,  applied  to  special  purposes,  may  be  ex- 
empted from  tithes  by  special  custom,  but  not  otherwise. 


TITHES.  1287 

C.  B.,  OarroWy  B.,  and  HuUock,  B. ;  Oraham,  B.,  diasentiente. 
But  in  a  recent  case  in  Chancery  (a:),  in  which  all  these  authorities 
were  reviewed ;  it  was  holden,  that  wood  of  the  growth  of  twenty 
years  or  upwards,  springing  from  the  roots  or  stools  of  trees  which 
have  formerly  been  felled,  are  exempt  from  tithe ;  Lord  Cotten* 
ham^  C,  observing,  that,  although  he  was  very  reluctant  to  alter 
what  had  been  considered  by  many,  and  particularly  by  Alexander^ 
C.  B.,  in  JEvans  v.  Rowe^  to  be  a  rule  of  law,  still  he  thought  the 
interpretation  which  had  been  put  upon  the  statute  of  Edw.  Ill* 
for  400  years  was  the  correct  one,  namely,  that  this  wood  was  ex- 
empt from  the  payment  of  tithes.  Wood  growing  in  hed?e-rows, 
not  being  timber,  is  titheable  (y).  Birch  is  not  such  wora  as  the 
statute  mtends  by  ffros-boy8(2r).  The  parson  de  mero  jure  is 
entitled  to  tithe^wood,  if  the  vicar  be  neither  endowed  of  the  same, 
nor  claims  to  have  it  by  prescription  (a).  It  seems,  that  an  action 
of  debt  may  be  maintained  on  this  statute  for  not  setting  out  small 
tithes,  as  well  as  great  tithes,  provided  they  are  predial  tithes. 
Whether  a  tithe  be  great  or  smaill  is  determined  by  the  nature  of 
it,  and  not  by  the  mode  or  place  of  its  cultivation. 

^^  I  have  never  been  able  to  discover  any  intelligible  principle 
upon  which  to  decide  what  is  a  great  and  what  is  a  snudl  tithe. 
For  a  long  time  it  was  considered  as  a  question  of  fact  depending 
upon  the  quantity  of  the  article  cultivated  in  the  particular  parish. 
It  is  now  settled  that  the  question  depends  upon  tne  nature  of  the 
thing,  and  not  upon  the  quantity  of  it  which  may  happen  to  be 
produced.  It  would  be  satisfactory  if  any  precise  authority  could 
be  found  as  to  what  things  are  to  be  considered  great,  and  what 
small  tithes.  In  the  absence  of  any  authority,  all  that  we  can  do 
is  to  determine  the  nature  of  any  tithe  by  its  resemblance  to  some 
other  article,  with  respect  to  which  a  decision  has  already  taken 
place.    That  is  tilie  only  safe  rule  upon  which  we  can  proceed"  (b). 

On  the  dissolution  of  a  religious  house,  the  rectory  of  H.  became 
vested  in  the  crown.  Queen  £liz.,  by  letters  patent,  granted  to  A. 
and  B.  ^*  omnes  decimas  nostras  garbarum  et  granorum  in  H/'  On 
an  issue  between  the  grantees  and  the  vicar  to  try  the  right  to  the 
tithe  of  seed  tares,  it  was  proved  that  the  former  had  always  re- 
ceived it,  and  that  the  vicar  had  received  all  that  were  considered 
small  tithe,  and  the  tithes  of  tares  cut  green  and  of  hay ;  no  endow- 
ment was  produced.  It  appeared  in  evidence  that  the  tithe  in 
question  was  claimed  and  paid  as  a  great  or  rector's  tithe.  It  was 
holden  (c),  first,  that  under  the  grant  of  Queen  Eliz.,  every  thing 

(x)  lazon  y.  Pryae,  Law  Joarn.  vol.  x.,  (a)  Per  Cur.,  in  Renouldt  v.  Green,  2 

N.  S.,  p.  103.  BulBt.  ^7.  See  Norton  y.  Clarke,  I  GwUl. 

(y)  Biffffe  ▼.  Marttm  and  anoiker,  I  H.  428. 
Wood,  321 ;  Maniell  ▼.  Paine,  4  GwUl.  (b)  Per  Beet,  J.,  in  Dawe  ▼.  Betm,  I 

1504.  B.  &  C.  768,  9. 

{s)  Foeier  y.  Letmard,  Cro.  £li£.  1.  (c)  Iknet  y.  Benn,  1  B.  &  C.  751. 
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paaackl  that  was  befcMre  vested  in  the  crown,  and  that  the  grantee 
stood  in  the  situation  of  rector.  Secondly,  that  the  tithe  in  i^ues- 
tion  was  a  tithe  garbanun.  Thirdly,  thiftt  it  was  a  great  tithe. 
Fourthly,  that  the  presumed  endowment  of  the  vicar  must  be 
limited  by  prescription,  and  that  never  having  received  this  tithe, 
he  could  not  establish  a  right  to  it,  whether  it  was  great  or  small. 

[In  such  manner  and  form  as  hath  been  of  right  yielded  and  paid 
within  forty  years  next  before  this  acty  or  cf  right  and  custom  ought 
to  have  been  paid,] 

In  debt  on  this  statute  by  a  rector  (d),  it  was  stated,  in  the 
declaration,  that  the  plaintiff  was  the  rector  of  the  parish,  the 
defendant  occupier  of  lands  within  the  same ;  that  the  tithes  were 
within  fortv  years  next  before  the  statute  of  right  yielded  and 
payable  and  yielded  and  paid;  that  defendant,  in  November,  1791, 
ploughed  and  sowed  the  land  with  com,  which  he  afterwards 
earned  away,  without  setting  out  the  tithe :  on  nil  debet  pleaded, 
it  appeared  at  the  trial,  that  the  land  in  question,  as  far  back  as 
any  witness  knew,  had  been  in  srass,  and  had  been  ploughed  for 
the  first  time  in  1791,  and  no  evidence  was  given  of  its  ever  having 
paid  tithe.  Chambre^  J.,  for  the  defendant,  contended,  that  the  jury 
were  bound  to  find  for  the  defendant,  unless  they  found  that  tithes 
had  actually  been  paid  in  respect  of  this  land  within  forty  years 
before  the  statute,  of  which  there  was  not  any  evidence ;  on  the 
contrary,  the  evidence  given  rather  went  to  rebut  such  a  presump- 
tion, and  was  sufficient  to  warrant  the  jury  in  presuming  a  grant 
in  favour  of  the  defendant.  Verdict  for  plaintiff.  On  a  motion  to 
enter  a  nonsuit,  Lord  Kenyon^  C.  J.,  saia,  that  the  usa^e  had  con- 
stantly been  against  the  necessity  of  the  proof  contended  for  by  the 
defendant ;  that  he  remembered  many  actions  having  been  tried, 
where  the  lands,  in  respect  of  which  the  tithes  were  claimed  were 
lately  inclosed,  and  where  the  same  objection,  had  it  been  available, 
must  have  prevailed ;  but  the  plaintiff  recovered  in  all :  that  the 
non-payment  of  tithe  of  itself  signified  nothing :  and  that  there  was 
not  any  ground  for  saying,  that  tithe  ought  not  to  have  been  paid 
here.  Suller^  J.,  observed,  that  with  respect  to  the  presumption 
of  a  grant  in  favour  of  the  defendant,  he  thought  he  could  not  leave 
that  question  to  the  jury  without  some  evidence  to  support  it,  and 
here  was  none :  if  indeed  it  appeared  that  this  land  had  been 
phuahed  before^  and  yet  no  tithes  had  been  exacted  for  it^  that 
might  have  afforded  some  ground  for  such  a  presumption  (e),  but  he 
thought  that  the  onus  of  proving  the  exemption  lay  with  the  de- 
fendant. Rule  discharged.  But  in  a  case  where  the  declaration 
merely  stated  (/),  that  the  tithe  had  been  yielded  and  paid  forty 

{d)  Mitchell  t.  Walker,  5  T.  R.  260.  Wilmoi,  C.  J.,  iu  Mansfield  ▼.  Clarke^  5 

See  poet,  p.  1305,  under  tit.  *'  Evidence,"  T.  R.  265,  n. 

Hallewell  ▼.  Tr<^e».  (/)  MantflM  ▼.  Clarke,  5  T.  R.  264, 

(e)  See  the  same  opinion  expressed  by  n. ;  3  GwiU.  950,  n.  (9) ;  8.  C. 
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years  before  makinff  the  act,  without  aveiring  that  tithes  were 
payable^  and  of  riynt  aught  to  be  paid,  and  there  was  not  any 
evidence  of  tithe  ever  having  been  paid ;  it  was  holden,  that  the 
plaintiff  could  not  recover.  The  court,  however,  granted  a  new 
trial,  ordering  the  declaration  to  be  amended  by  the  introduction 
of  the  necessary  averment.  It  was  admitted  by  Wilmot,  C.  J., 
(delivering  the  opinion  of  the  court  in  the  preceding  case,)  that  if 
it  appeared  that  the  land  had  never  paid  tithe,  and  had  been  con- 
stantljf  ploughed^  it  would  be  open  to  presumption  of  a  grant ;  but 
the  onus  of  proving  the  exonption  lay  on  the  defendant.  In  a 
subsequent  case,  where  the  defendant  omitted  to  state  that  the 
tithes  had  been  paid  within  forty  years  before  the  passing  of  the 
act,  the  declaration  was  holden  (g)  to  be  bad  after  verdict.  For 
the  stat.  2  &  3  Will.  IV.  c.  100,  for  shortening  the  time  required 
in  claims  of  modus  decimandi,  or  exemption  mm  or  discharge  of 
tithes,  aeepoity  p.  1296. 

Justly  divided  or  set  forth,] — If  the  owner  justly  divide  the  tithe 
from  the  nine  parts  (A),  and  sets  it  out,  but  immediately  afterwards 
carries  the  same  away,  this  wiU  be  considered  as  fraud  and  guile 
within  the  statute. 

A^eed  for  the  Tithes  with  the  Parson  ^  ^c] — Although  a  lease 
of  tithes  cannot  be  without  deed  (1)9  yet  a  parol  agreement  for 
retaining  tithes  will  be  sufficient  to  bar  the  parson,  &c.  of  his 
action  of  debt  on  this  statute.  An  agreement  for  the  retaining  of 
tithes  is  frequently  termed  a  composition ;  but  in  the  adoption  of 
this  term,  care  must  be  taken  not  to  confound  it  with  a  composition 
real,  which  is  an  agreement  of  a  different  nature,  and  upon  which 
some  remarks  will  be  made,  when  that  term  occurs  in  the  subse- 
quent provisions  of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.  has  entered  into  an  agree- 
ment with  the  occupiers  of  the  land  for  the  retaining  of  their  tithes, 
an  action  cannot  be  maintained  for  not  setting  out  the  tithe,  until 
such  agreement  or  composition  is  determined,  and  that  such  compo- 
sition cannot  be  determined,  by  the  parson,  &c.,  without  giving  a 
reasonable  notice  to  the  occupiers  of  the  land.  There  have  been 
several  cases  in  which  it  has  been  discussed,  what  is  reasonable  notice 
for  the  determination  of  such  composition.  In  Wyburd  v.  Tuck,  1 
Bos.  &  Pul.  465,  BuUeTy  J.,  considered  this  point  as  quite  deter- 
mined, observing,  that  in  the  case  of  Hewitt  v.  Adams^  D.  P.,  April 
19th,  1782,  where  the  notice  had  been  given  only  one  month  before 
Michaelmas  Day,  at  which  time  the  composition  was  payable ;  upon 
a  question  put  to  the  judjjes,  wheUier  sucn  notice  was  sufficient,  tney 
were  unanimously  of  opinion,  it  was  not ;  and  said  expressly,  that  a 
notice  to  determine  a  composition  ought  to  be  given  with  analogy  to 

.  (jf)  Butt  ▼.  Howard,  4  B.  &  A.  655.  (i)  Benuard  ▼.  J^rciu,  1  Ler.  24  ;  T. 

(A)  Heale  ▼.  Sprat,  2  Inst.  649 ;  An-      Raym.  14,  8.  C, 
denam^M  cue,  Clayton,  20,  S.  P. 
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the  notice  given  in  a  holding  of  land.  So  in  Bishop  y.  Chichester; 
E.  27  Geo.  III.,  in  Cane./*  GwiU.  1316;  2  Bro.  Ch.  C.  161,  S.  C, 
Lord  Thurlow,  Ch.,  said,  that  he  thought  the  rules  of  notice  for 
determining  compositions  for  tithes  were  exactly  the  same  as  those 
between  landlord  and  tenant  from  year  to  year,  in  Wyburd  v.  7\ecA, 
1  Bos.  &  Pul.  458,  the  principle  of  the  above  mentioned  decision  in 
the  House  of  Lords  was  adopted  by  Btdler^  Heathy  and  Rooke^ 
Js.  (6).  And  in  Goodev.  Howellsy  4  M.  &  W.  202,  Lord  Abinger^ 
C.  B.y  and  Parke^  B.,  said,  that  it  is  now  to  be  taken  as  established 
law  that  a  composition  for  tithes  from  year  to  year  must  be  deter- 
mined by  a  notice  analogous  to  a  notice  to  quit  knds.  Agreeably 
to  these  opinions,  reasonable  notice  for  the  determination  oi  a  com- 

E)sition  is  half  a  yearns  notice,  ending  at  the  expiration  of  the  year. 
ut  this  notice  is  not  required  to  be  given  to  an  occupier  who  dis* 
claims  the  tithe-owner's  title  to  the  tithes  in  kind ;  as  where  the 
occupier,  who  had  been  under  a  composition,  refused  to  pay  it  or  to 
set  out  the  tithe  (k)^  alleging  that  he  was  exempted  by  a  modus. 
The  general  doctnne  laid  down  in  Hewitt  v.  Adams^  as  to  the  neces- 
sity of  a  notice  to  determine  a  composition,  was  recognized  in  Fell 
V.  Wilson^  12  East,  83,  where  it  was  holden,  that  a  mere  general 
demand  of  tithe  and  a  refusal  to  take  the  sum  tendered,  could  not 
be  considered  as  a  determination  of  a  subsisting  composition.  A 
composition  between  the  incumbent  and  the  occupiers  of  land  within 
the  parish,  determines  on  the  death  of  the  incumbent  (/),  and  his 
successor  is  not  obliged  to  give  notice  of  his  intention  to  take  the 
tithes  in  kind ;  but  if  the  successor,  after  induction  into  the  benefice, 
accept  the  composition,  such  acceptance  will  be  deemed  a  confirma- 
tion, and  in  such  case  the  regular  notice  must  be  given  (7).    If  a 

{k)  Bower  ▼.  Ma^or,  C.  B.,  1  Brod.  &  (t)  Agreed  in  Brmen  y.  Barlow,  H.  3 

Bingh.  4.  Geo.  II.,  Scacc.,  3  GwiU.  1001. 


(6)  Eyre,  C.  J.,  expressed  a  different  opinion,  observing,  *'  that  the 
analogy  between  land  and  tithe  did  not  appear  satisfactory  to  him ;  land 
was  either  taken  on  a  holding  from  Lady-day,  or  from  Michaelmas,  or 
from  some  other  time,  and  then  notice  to  quit  must  be  given  accordingly. 
But  if  a  composition  is  to  be  determined  on  any  just  principles,  the  notice 
must  be  given  from  a  period  suitable  to  the  nature  of  the  tithes,  and  with 
relation  to  the  manner  and  cultivation  of  the  land.  There  must  be  such  a 
rule  as  will  enable  the  tenant  to  cultivate  his  land  in  the  manner  most 
beneficial  to  himself,  according  as  he  is  to  pay  a  composition  or  in  kind/' 
It  has  always  been  the  received  opinion  of  the  Court  of  Exchequer,  that 
such  a  reasonable  notice  should  be  given  as  might  determine  the  farmer 
in  what  manner  to  cultivate  his  land.  See  Hultne  v.  Pardoe,  M'Leland's 
R.  £xch.  39. 

(7)  A  rector  agi*eed  with  an  occupier  of  land  for  a  certain  sum  of 
money,  in  lieu  of  tithes,  payable  yearly  at  Michaelmas*.    The  rector 

*  M.  T.  1730,  Bnnb.  294. 


TITHES,  1291 

rector,  &c.  having  made  a  composition  (m),  lease  tithes,  and  the 
lessee  makes  no  alteration  in  the  composition,  when  the  tithes  revert 
to  the  rector,  &c.,  the  occupier  of  land  will  continue  to  hold  under 
the  composition  originally  made  by  the  rector,  &c.  and  consequently 
will  be  entitled  to  notice,  before  the  rector,  &c,.  can  take  the  tithes 
in  kind.  Compositions  were  not  apportionable  under  the  stat.  11 
Geo.  II.  c.  19  ;  and  therefore  the  occupier  was  not  accountable  (n) 
for  any  proportion,  and  executor  had  not  any  remedy,  unless  the 
new  incumbent  adopted  the  same  composition. 

Second  Section  of  StaL  2^3  JEIdw.  VL] — The  second  section 
**  empowers  the  rector,  &c.  or  his  servant,  to  see  that  the  tithe  is 
justly  set  forth,  and  to  carry  away  the  same,  and  gives  a  remedy  in 
the  ecclesiastical  court  for  tne  recovery  of  the  double  value  of  tithe 
subtracted,  with  costs** 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory  of  the 
common  law,  because,  for  stopping  the  way  of  the  party  to  whom  the 
tithes  ought  to  be  paid,  an  action  on  the  case  might  have  been  main- 
tained at  common  law.  Although  the  tithe  owner  is  entitled  to  use 
the  way  by  which  the  farmer  carries  his  nine  tenths,  yet,  where  the 
£ftrmer  bond  fide  stopped  up  the  old  way,  it  was  holden  (o),  that  the 
rector  could  not  claim  the  old  road  as  a  permanent  way,  although 
the  new  one  was  more  circuitous  and  inconvenient.  As  to  the  second 
part,  it  is  to  be  observed,  that  the  parson,  &c.  was  entitled  in  the 
ecclesiastical  court  to  recover  the  tithes  themselves,  and  therefore 
the  double  value  in  addition  made  the  recovery  in  the  ecclesiastical 
court  equivalent  to  the  treble  forfeiture  under  the  former  clause ;  but 
costs  bemg  given  by  this  action,  rendered  the  suit  in  the  ecclesias- 
tical court  more  advantageous ;  for,  at  the  common  law,  the  plaintiff 
was  not  entitled  to  costs  (p) ;  but  now,  by  stat.  8  &  9  Will.  III.  c. 
11,  s.  3,  ^*  in  actions  of  debt  upon  the  statute  for  not  setting  forth 
tithes,  wherein  the  single  value  or  damage  found  by  the  jury  shall 
not  exceed  the  sum  of  twenty  nobles  (£o  13s.  4£f.),  the  plaintiff  ob- 
taining judgment,  or  any  award  of  execution  after  plea  pleaded  or 
demurrer  joined,  shall  recover  his  costs.***     In  like  manner,  if  the 

i>laintiff  was  nonsuit,  or  the  defendant  obtained  a  verdict,  the  de- 
endant  was  not  entitled  to  costs  under  the  stat.  23  Hen.  VIIL  c. 

(m)  Wyburd  ▼.  JStek,  1  Bos.  9t  Pol.  10  East,  270,  as  to  the  proportions  of  the 

458.  compositioii. 

(n)  Ayn»ley  ▼.  Wordiwarih,  2  Ves.  &  (o)  Jameg  y.  Dods,  2  Cr.  &  M.  266. 

B.  331,  impeachxiig  WilUamt  ▼.  Powell,  (p)  2  Inst.  651. 


died  about  a  month  before  Michaelmas.  It  was  decreed,  that,  the  agree- 
ment having  been  determined  by  the  death  of  the  rector,  the  successor 
should  be  entitled  to  tithes  in  kind  from  such  death,  and  the  executor  of 
the  last  incumbent  to  a  proportion,  according  to  the  agreement,  until  the 
death  of  the  testator, 

VOL.  II.  2  R 


\ 


1292  TITHES. 

15 ;  for  an  action  on  this  stat.  2  Edw.  YI.  was  not  an  action  upon 
a  specialty  or  contract,  nor  for  a  wrong  personal  immediately  &ne 
to  the  plaintifl^  but  for  a  non-feasance  (a)  ;  but  now,  by  the  same 
Stat.  8  &  9  Will.  III.  c.  11,  s.  3,  ''If  the  plamtiff  shaU  become 
nonsuit,  or  snfiS^  a  discontinuance,  or  a  verdict  shall  pass  against 
him,  the  defendant  shall  recover  his  oosts.^ 

Third  Section  of  Stat.  2*3  Edw.  F/.— The  third  section  pro- 
vides,  "  that  tithe  of  cattle,  feeding  in  any  waste  whereof  the  psurish 
is  not  known,  shall  be  paid  to  the  parson,  &c.  of  the  parish  in  which 
the  owner  of  the  cattle  dwells.**^ 

Fourth  Section. — By  the  fourth  section  it  is  enacted,  ^*  that  no 
person  shall  be  sued  or  otherwise  compelled  to  yield  or  pay  tithes  for 
any  manors,  lands,  &c.  which  either  by  the  laws  and  statutes  of  the 
realm,  or  by  any  privilege  or  prescription  (r),  are  not  chargeable  with 
the  payment  of  tithes,  or  are  discharged  by  any  composition  real.'^ 

Laws  of  the  Realm.] — That  is,  by  the  common  law  and  customs 
of  the  realm.  Of  common  right,  no  tithes  are  to  be  paid  of  quarries 
of  stone  or  slate,  because  they  are  parcel  of  the  fireehold  («),  and  the 
parson  hath  tithe  of  the  grass  or  com  which  grows  upon  the  surface 
of  the  land  in  which  the  quarry  is ;  so  also  not  for  coal,  turf,  flags, 
tin,  lead,  brick,  tile,  earthen  pots,  lime,  marie,  chalk,  and  suchlike, 
because  they  are  not  the  increase,  but  of  the  substance  of  the  earth. 
And  the  like  has  been  resolved  of  houses  considered  separately  from 
the  soil,  as  having  no  annual  increase ;  but,  by  particular  custom, 
tithes  of  any  of  these  may  be  payable.     See  Bunb.  102. 

Statutes.]— See  stat.  27  Hen.  VIII.  c.  20 ;  31  Hen.  VIII.  c.  13  ; 
32  Hen.  VIII.  c.  7;  37  Hen.  VIII.  c.  12. 

Privilege  or  Prescription.] — ^At  the  common  ]aw(^),  spiritual 
persons,  that  is,  bishops,  abbots,  &c.,  were  capable  of  a  discharge 
of  tithes :  1,  By  bull  of  the  pope ;  2ndly,  By  composition ;  3dly,  By 
prescription ;  and  these  were  absolute ;  4thly,  By  order,  as  the 
Cistertians,  Templars,  and   Hospitallers  of  Jerusalem  (8).    This 

{q)  Boumion  ▼.  Fineh,  2  Inst  651.  («)  2  Inst.  651. 

(r)  See  stat.  2  &  3  WiU.  IV.  o.  100,  (0  Hob.  296,  7. 

p09i,  p.  1296. 


(8)  The  Italian  merchants  founded  the  convent  and  hospital  of  St. 
John  of  Jerusalem,  the  cradle  of  the  monastic  and  mQitary  order  which 
has  since  reigned  in  the  isles  of  Rhodes  and  Malta.  See  ''  Gibbon's  De- 
cline and  Fall."  Pope  Innocent  the  Third,  A.  D.  1 197,  by  bull  or  decretal 
epistle,  discharged  the  order  of  Prsemonstratenses  from  the  payment  of 
tithes  for  lands  of  their  own  culture ;  but  this  bull  not  having  been  re- 
ceived and  allowed  in  England,  it  has  been  holden,  that  lands,  formerly 
parcel  of  a  greater  abbey  of  this  order,  are  not,  by  virtue  of  this  bulf^ 
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privilege  was  granted  to  these  orders,  by  an  ancient  council  ex- 
plained by  the  council  of  Lateran,  A.  D.  1215,  and  allowed  by  the 
general  consent  of  the  realm  (u)  ;  but  it  is  extended  to  such  lands 
only  as  they  had  before  the  council,  A.  D.  1215,  and  could  be 
enjoyed  only  by  the  religious  persons  themselves,  while  those  knds 
remained  in  their  manurance.    The  greater  part  of  these  exemp- 
tions would  have  fallen  with  the  spiritual  persons,  to  whom  they 
were  annexed,  upon  the  dissolution  of  the  abbeys  by  Henry  VIII., 
had  they  not  been  supported  and  upholden  by  the  21st  section  of 
the  Stat.  31  Hen.  Vlll.  c.  13,  (by  which  all  the  religious  houses 
above  the  value  of  ^200  per  annum,  were  dissolved,)  whereby  it  is 
enacted,  *'  that  the.  king,  and  every  person  having  hereditwients 
belonging  to  monasteries,  or  other  religious  houses,  shall  enjoy  the 
same,  discharged  of  payment  of  tithes,  in  as  large  and  ample  a 
manner  as  the  abbots,  &c.  enjoyed  the  same,  at  the  time  of  their 
dissolution.*"    By  virtue  of  this  clause,  laymen  holding  abbey  lands 
enjoy  the  several  exemptions  from  tithe  before  mentioned,  as  de- 
rivatives from  the  religious  persons  who  were  entitled  to  them  pre- 
viously to  the  dissolution.     These  exemptions  extend  to  monas- 
teries which  were  dissolved  and  came  to  the  crown  after  the  4th  of 
February,  27  Hen.  VIII^  and  before  the  81  Hen.  VIII.,  although 
they  were  not  in  possession  (x)  of  the  crown  at  the  time  when  the 
Stat.  31  Hen.  VIII.  c.  13,  passed.    And  not  onlv  tenants  in  fee  of 
such  lands  enjoy  these  exemptions,  but  also,  where  the  estate  is 
divided  into  portions,  as  under  a  marriage  settlement,  the  several 
pArties,  whether  tenants  for  life  (y),  or  in  tail  (z),  as  the^  succes- 
sively come  into  possession,  are  entided  to  hold  the  lands  tithe  free. 
But  where  an  abbot  enjoying  a  privilege  of  discharge  of  tithe  while 
the  land  was  in  his  own  manurance,  made  a  gift  in  tail ;  and  after- 
wards, bv  the  31  Hen.  VIII.,  the  abbey  was  dissolved;  it  was 
holden,  that  the  donee  in  tail  was  not  entitled  to  the  exemption 
from  tithe  (a).     Secus,  if  a  common  recovery  had  been  suiiered. 
Exemptions  of  this  kind  are  usually  sup{>orted  by  documentary 
evidence,  contemporary,  or  about  the  period  of  the  dissolution, 
detailing  the  lands  being  the  possessions  of  the  abbey  or  religious 
house,  which,  coupled  with  proof  of  non-payment,  affords  strong 
ground  for  presummg  them  oischarged.     See  JEarl  of  Catysfort  v. 
fVells  and  others^  1  M.  8c  Y.  600.     By  virtue  of  this  clauise,  also, 
the  owner  of  abbey  lands  is  entitled  to  a  discharge  of  the  payment 


(«)  See  Stmelif  ▼.  UUiikom,  Hardr.  Scecc.,  4  Owm.  1515. 

101.  (z^  Wii»<m  ▼.  Redmon,  Hardr.  174. 

Tat$  ▼.  8Mt99h  4  Owm.  1503.  (a)  Farmer  ▼.  Sheenum,  Hetl.  133. 
Hett  ▼.  Meedt,  T.  39  Geo.  III., 


Si 


exempt  from  payment  of  tithes.  Totvnley  v.  Tomlinson,  T.  2  Geo.  III., 
Scacc,  3  Gwm.  1004;  Samt  v.  Same^  £.11  Geo.  III.,  Scacc,  3  Gwm. 
1017. 
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of  tithes,  if  he  can  show  that  ai  the  Hme  of  the  dissolution  there 
had  been  an  unity  of  possession  of  the  rectory  and  land  titibeable 
from  time  immemoriiu,  and  there  be  not  any  evidence  that  tithes 
have  ever  been  paid :  for,  although  a  peipetiud  unity,  in  the  prior 
of  the  monastery,  or  religious  house,  before  the  statute,  operated 
not  as  a  discharge,  but  omy  as  a  suspension  of  payment,  because  he 
could  not  pay  tithes  to  himself;  yet,  inasmuch  as  the  greater  part 
of  the  monasteries  were  dischai^ed  from  tithe,  by  bull  or  prescrip- 
tion, the  courts^  after  a  lapse  of  years,  will  presume  that  such 
discharge  existed  at  the  time  of  the  dissolution,  but  that  the 
records,  or  proofs  of  those  discharges,  cannot  be  produced  after  sd 
long  a  unity  of  possession.    A  discharge  of  unity  therefore  is,  as 
Pollexfen  terms  it,  a  discharge  by  buU,  or  by  prescription  presumedy 
but  not  proved.    And  the  mere  circumstance  of  the  lands  titheable 
being  under  lease  at  the  time  of  the  dissolution,  will  not  destjroy 
this  presumption  (b) ;  but  if  it  appear  that  the  lessee  paid  tithe, 
that  will  destroy  the  presumption  (c).     The  discharge  by  unity 
must  be  pleaded  as  a  discharge  of  .the  payment  of  tithe,  and  not  as 
a  discharge  generally.     Lands  formerly  belonging  to  a  Cistertian 
abbey  are  discharged  of  tithes  (d)  whikt  in  the  manurance  of  the 
owner,  although  such  lands  were  imder  lease  for  years  (9)  at  the 
time  of  the  dissolution  of  the  abbe^ ;  for  the  privilege,  though  per- 
sonal, existed  at  the  time  of  the  dissolution,  though  not  in  esse,  yet 
in  right ;  and  the  reversioners  were  entitled  to  the  discharge,  as 
soon  as  the  lands  reverted  into  their  own  hands.     In  Fosset  v. 
Francklin^  T.  Saym.  225 ;  and  Star  v.  EUyoty  Freem.  299 ;  it  was 
holden,  that  lands  formerly  parcel  of  the  possession  of  the  prior 
of  St.  John  of  Jerusalem,  and  which  came  to  the  crown  by  32 
Hen.  VIII.  c.  24,  were  discharged  from  payment  of  tithes.     Lands 
belonging  to  those  abbeys  which  came  to  the  crown  by  stat.  27  Hen. 
VIII.  c.  24,  (that  is  the  lesser  abbeys,)  are  not  entitled  (e)  to  these 
exemptions,  although  such  lands  were  discharged  in  the  hands  of 
the  religious  houses ;  for  that  statute  does  not  contain  any  clause 
similar  to  the  21st  section  of  31  Hen.  VIII.  c.  13.    Having  enume- 
rated the  several  discharges  from  tithe,  which  were  enioyed  by 
religious  persons  at  the  common  law  and  before  the  dissolution  of 
monasteries,  and  by  laymen,  as  derivatives  from  those  religious 
persons  since  that  period,  it  remains  only  to  add  a  few  observations 
relative  to  the  exemption  from  tithes,  which  might  be  claimed  by 

ifi)  Wildnum  ▼.  Oades,  Pollexfen,  1.  Rep.  148 ;  Palm.  Ill ;  Djer,  277»  b.,  S. 

(c)  Benton  y.  7Vo/,  Moor,  528.  C,  in  margin. 

(d)  Cowley  T.  Keye,  Soacc.  1788,  4  {e)  See  Clayt.  41,  pL  70;  Hob.  307 ; 
Gwm.  1308,  per  Byre,  C.  B.,  recognizing  Cro.  Jac.  607  ;  Cro.  Car.  422  ;  Sir  W. 
Porter  t.  Baihuret,  Cro.  Jac.  559 ;  2  RoU.      Jones,  3. 


(9)  Or  for  life,  or  in  tail,  per  Cur.,  in  Wilson  v.  Redman,  Hardr.  190; 
Hett  V.  Meeds,  Trin.  T.  1799,  Excheq.,  4  Gwm.  1515,  16. 
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laymen  at  the  common  law ;  and  theee  were  two  only — Ist,  by  com- 
position real ;  and  2nd,  by  prescription  de  modo  decimandi ;  for  it 
IS  clearly  established  (/),  that  by  the  common  law  a  layman  could 
not  prescribe  in  a  non  decimando  (10),  or  set  up  as  a  defence  to  a 
claim  of  tithe,  the  mere  non-payment  of  tithe  from  time  inmiemo- 
rial,  whether  the  party  daimmg  the  tithe  be  lay  impropriator  (^), 
or  ecclesiastical  rector,  and  whether  the  non-payment  extend  to  aU, 
or  a  portion  (A)  only,  of  the  tithes. 

Composition  real] — A  composition  real,  according  to  Gibson  (t), 
is,  "  wnere  the  incumbent,  together  with  the  patron  and  ordinary^ 
make  agreement,  by  deed  executed  under  their  hands  and  seals, 
that  certain  lands  shall  be  discharged  from  the  payment  of  tithe  in 
specie,  in  consideration  of  a  recompense  to  the  incumbent,  either 
in  money  or  in  lands,  to  him  and  his  successors  for  ever,  or  in  some 
other  uiing  for  their  benefit  and  advantage.  So  Sir  Simon 
Degge  (k)  observes,  ^^  That  which  we  call  a  real  composition  is 
where  the  present  incumbent  of  any  church,  together  with  the 
patron  and  ordinary,  do  agree,  under  their  hands  and  scab,  or  by 
fine  in  the  king's  courts,  that  such  lands  shall  be  freed  and  dis- 
charged of  payment  of  all  manner  of  tithe  for  ever,  paying  some 
annual  payment,  or  doing  some  other  thing  to  the  ease,  profit,  or 
advantage  of  the  parson  or  vicar,  to  whom  the  tithe  did  belone/' 
From  the  preceding  definitions,  it  appears  that  there  must  be  the 
following  requisites  to  constitute  a  real  composition : — 1.  That  the 
tithe  be  discharged ;  2.  That  a  composition  oe  given  in  lieu  of  such 
discharge ;  3.  That  the  composition  must  be  made  with  the  consent 
of  the  patron  and  ordinary ;  4.  To  these  it  may  be  added,  that  a 
composition  must  have  been  made  before  the  stat.  13  Eliz.  c.  10 ; 
for,  by  the  third  section  of  that  statute,  **  masters  and  fellows  of 
colleges,  deans  and  chapters,  masters  of  hospitab,  parsons,  vicars, 
or  other  persons  having  ecclesiastical  living  or  tithe,  are  restrained 

(/)  Brearp  ▼.  Mmbift  3  Wood's  Dec  But  see  the  remains  of  Lord  LougkbO" 

43 ;  3  Bom's  Eoc.  L.  438 ;  3  Gwm.  904.  roughs  Ch.,  on  Uiis  case,  in  /Zoie  y.  Gs/- 

(g)  Burg,  qf  Bury  8t,  Edmund's  ▼.  iand,  5  Ves.  jan.  186,  and  of  Wood,  B., 

l^Mfit,   Com.    Rep.   643  ;  2  Gwm.  757,  in  Mead  ▼.  Norbury,  2  Price,  347. 

8,  C.i  JemUngM  ▼.  />//«#,  3  Gwm.  952,  (t)  Gibson's  Codex,  tit.  30,  c.  5,  p.  705, 

S.  P.    See  also  Aiubr9W9  ▼.  Drever,  2  in  notis,  ed.  1713.  See  also  Sir  W.Jones, 

BiDgh.  N.  C.  1 ;  2  Sc.  1.  368. 

-     (k)  NagU  Y.  Edwards.  4  Gwm.  1442.  (k)  Degge>  pt  2,  c.  20. 

(10)  Neither  could  a  hundred  or  a  county  prescribe  in  a  non  decimando, 
for  a  Uiing  that  is  in  its  nature  de  jure  titheable ;  but  of  things  which  in 
their  nature  are  not  titheable  de  jure^  a  hundred  or  county  might  prescribe 
in  a  non  decimando ;  because,  in  such  case,  they  were  discharged  without 
a  custom  to  the  contrary,  and  they  did  but  insist  on  their  ancient  right, 
and  that  the  custom  had  not  prevailed  against  it.  Hicks  v.  Woodson ^ 
Lord  Raym.  137 ;  Salk.  655,  S.  C.  But  see  stat.  2  &  3  Will.  IV.  c.  100, 
post,  p.  1296. 
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from  making  any  conveyance  of  the  same,  other  than  by  lease  for 
21  years,  or  three  lives,  frmn  the  time  when  such  lease  shall  be 
made,  and  reserving  thereupon  the  accustomed  yearly  rent.^  And 
it  has  been  holden  (/),  that  a  decree  in  equity,  confirming  an  agree- 
ment for  the  acceptance  of  land,  in  lien  of  tithe,  made  since  the  stat. 
13  Eliz.  c.  10,  is  not  binding  on  a  succeeding  incumbent,  although 
such  agreement  was  sanctioned  by  the  concurrence  of  all  tiie  par- 
ties, and  although  it  had  been  acquiesced  under  for  130  years. 

But  now,  by  stat.  2  &  3  Will.  IV.  c.  100  (w),  intituled,  "  An 
Act  for  shortening  the  Time  required  in  Claims  of  Modus  Decimandi, 
or  Exenmtion  from  or  Dischai^  of  Tithes;"  all  prescriptions  and 
claims  of  or  for  any  modus  decimandi,  or  of  or  to  any  exemption 
from  or  discharge  of  tithes,  by  composition,  real  or  otherwise,  shall, 
in  cases  where  the  render  of  tithes  in  kind  shall  be  hereafter  de- 
manded by  the  King,  Duke  of  Cornwall,  or  by  any  lay  person  not 
being  a  corporation  sole,  or  b^  any  body  corporate  of  many,  be 
sustained  upon  evidence,  showing,  in  cases  of  claim  of  a  modus 
decimandi,  the  payment  or  render  of  such  modus ;  and  in  cases  of 
claim  to  exemption  or  discharge,  showing  the  enjoyment  of  the  land 
without  payment  or  render  of  tithes,  money,  or  other  matter,  in  lien 
thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of 
such  demand,  unless,  in  the  case  of  a  claim  of  a  modus  decimandi, 
the  actual  payment  or  render  of  tithes  in  kind,  or  of  money  or  other 
thing  differing  in  amount,  quality,  or  quantity  from  tne  modus 
claimed,  or,  in  case  of  claim  to  exemption  or  discharge,  the  render 
or  payment  of  tithes,  or  of  money  or  other  matter  in  lieu  thereof, 
shaJl  be  shown  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  payment  or  render  of 
modus  was  made,  or  enjoyment  had,  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing ;  and 
if  such  proof  in  support  of  the  claim  shall  be  extended  to  the  full 
period  of  sixty  years  next  before  the  time  of  such  demand,  in  such 
cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  or 
enjoyment  had  by  some  consent  or  agreement  by  deed  or  writing ; 
and  where  the  render  of  tithes  in  kind  shall  be  demanded  by  any 
archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  oi  hos- 
pital, or  other  corporation  sole,  whether  spiritual  or  temporal,  then 
every  such  prescription  or  claim  shall  be  valid  and  indefeasible,  upon 
evidence  showing  such  payment  or  render  of  modus  made,  or  enjoy- 
ment had,  as  is  hereinbefore  mentioned,  applicable  to  the  nature 
of  the  claim,  for  and  during  the  whole  time  that  two  persons  in 
succession  shall  have  held  tne  office  or  benefice,  in  respect  whereof 

(/)  Jone9  y.  Snow,  3  Gwm.  1199,    See  Bro.  P.  C.  34,  Tomlins'  ed.,  S.  C,  D.  P. 

also  Cartwright  v.  Coltant  E.  T.  19  Geo.  (m)  Amended  bj  stat.  4  &  5  Will.  |V. 

III.,  4  H.  Wood's  D.  88  ;  Attorney  Ga-  c.  83. 
neral  v.   Cholmley,  Amb.  510,  S.  P. ;  7 
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sttcli  render  of  tithes  in  kind  shall  be  claimed,  and  for  not  less  than 
three  years  after  the  appointment  and  institution  or  induction  of 
a  thira  person  thereto;  provided,  that  if  the  whole  time  of  the 
holding  of  such  two  persons  shall  be  less  than  sixty  years,  then  it 
shall  be  necessary  to  show  such  payment  or  render  of  modus  made 
or  enjoyment  had,  (as  the  case  may  be,)  not  only  during  the  whole 
of  such  time,  but  also  during  such  further  number  of  years,  either 
before  or  after  such  time,  or  partly  before  and  partly  after,  as  shall 
with  such  time  be  sufScient  to  make  up  the  full  period  of  sixty  years, 
and  also  for  and  during  the  further  period  of  three  years  uter  the 
appointment  and  institution  or  induction  of  a  third  person  to  the 
same  office  or  benefice,  unless  it  shall  be  proved  that  such  payment ' 
or  render  of  modus  was  made  or  enjoyment  had  by  some  consent  or 
agreement  by  deed  or  writing. 

By  sect.  2,  compositions  for  tithes  confirmed  by  decrees  of  courts 
of  equity,  and  which  have  not  since  been  set  aside,  abandoned,  or 
departed  from,  are  made  valid  in  law  (n) ;  and  no  modus,  exemp- 
tion, or  discharge  shall  be  deemed  to  be  within  the  provisions  of 
this  act,  unless  such  modus,  &c.  shall  be  proved  to  have  existed 
and  been  acted  upon  within  one  year  next  before  the  passing  of 
this  act. 

By  sect.  4s,  this  act  shall  not  extend  to  any  case  where  the  tithes 
of  any  lands,  tenements,  or  hereditaments  shall  have  been  demised 
by  deed  for  life  or  years,  or  where  any  composition  for  tithes  shall 
have  been  made  by^  deed  or  writing,  by  the  person  entitled  to  such 
tithes,  with  the  owner  or  occupier  of  the  land,  for  any  such  term  of 
years,  and  such  demise  or  composition  shall  be  subsisting  at  the 
time  of  the  passing  of  this  act,  and  where  any  action  or  suit  shall 
be  instituted  for  wie  recovery  or  enforcing  the  payment  of  tithes 
in  kind  within  three  years  next  after  the  expiration,  surrender,  or 
other  determination  of  such  demise  or  composition. 

By  sect.  6,  it  is  provided  that  the  time  during  which  lands  shall 
be  held  by  persons  entitled  to  the  tithes  thereof  shall  be  excluded 
in  the  computation  under  this  act ;  as  also  (o)  the  time  during  which 
any  person  capable  of  resisting  any  claim  shall  be  an  infant,  &c. 

By  sect.  7,  in  all  actions  and  suits  it  shall  be  sufficient  to  allege 
that  the  modus  or  exemption  or  discharge  claimed  was  actu^^ 
exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this 
act  as  may  be  applicable  to  the  case ;  and  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
tract, agreement,  deed,  or  writing  herein  mentioned,  or  any  other 
matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  the 
exercise  and  enjoyment  of  the  matter  claimed,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 

(n)  See  Thorpe  t.  MaUingley,  5  M.  &  W.  a02.  (o)  Sect.  6. 
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party  claiming,  and  shall  not  be  received  in  evidence  on  any  general 
traverse  or  denial  of  the  matter  claimed. 

By  sect.  8,  in  the  several  cases  provided  for  by  this  act,  no  pre- 
sumption shall  be  allowed  in  support  of  any  claim  upon  proof  of  the 
exercise  or  enjoyment  of  the  rignt  or  matter  claimed  for  any  less 
period  of  time  than  for  such  period  mentioned  in  this  act  as  may  be 
applicable  to  the  case  and  to  the  nature  of  the  claim.  This  act  does 
not  extend  to  Scotland  or  Ireland  (p). 

5th  Section  of  Stat.  2^3  Edw.  VI.—By  the  5th  section,  it  is 
enacted,  ''  that  if  barren  heath  or  waste  ground^  (other  than  such  as 
is  discharged  from  the  payment  of  tithes,  by  act  of  parliament,) 
which  has  laid  barren  and  paid  no  tithes,  by  reason  of  the  same  bar- 
renness, be  improved  and  converted  into  arable  ground  or  meadow, 
it  shall,  after  the  end  of  seven  vears  next  after  such  improvements, 
pay  tithe  of  com  and  hay  growmg  upon  the  same.*^  But  (q)  if  any 
such  barren  waste  or  heath  ground  has  been  charged  with  the 
payment  of  any  tithes,  and  the  same  be  improved  or  converted  into 
arable  ground  or  meadow,  the  owner  shall,  during  the  seven  years 
next  following  after  the  improvement,  pay  such  kind  of  tithes  as  was 
paid  for  the  same  before  the  improvement. 

Barren  Heath  or  Waste  GroundJ\ — Barren  ground  (r)  is  under- 
stood, by  the  opinion  and  judgment  of  the  common  law,  to  be  ground 
whereof  no  profit  arises  or  grows :  but  ground  which  has  been 
stubbed,  and  afterwards  bears  com  or  grass,  is  not  barren.  By 
waste  ground  is  understood  such  ground  as  no  man  challenges  as  his 
own,  or  no  man  can  tell  to  whom  it  certainly  belongs,  and  which  lies 
uninclosed  and  unbounded  with  hedge  and  ditch ;  but  the  ground 
which  is  inclosed  and  hedged  and  ditched  in,  and  the  land  known,  is 
not  waste  ground.  By  heath  ground  is  t-o  be  understood,  ground 
which  is  dispersed  and  lies  as  common.  The  fifth  clause  was  de- 
signed for  the  advancement  of  tillage,  and  consequently,  although 
the  land  yield  some  fruit,  yet  if  it  be  barren  land,  quoad  agrieuir 
turam^  it  is  within  this  statute  («)•  On  the  other  hand,  if  the  land 
be  not  su&pte  naturd  sterilis,  but  is  capable  of  producing  a  crop  of 
com,  without  extraordinary  expense  in  the  tillage,  it  is  not  protected 
by  the  statute.  Such  lands  omy  are  within  this  clause,  as,  over  and 
above  the  necessary  expense  of  inclosing  and  clearing,  require  also 
expense  in  manuring  before  they  can  be  made  proper  for  agricul- 
ture (11).     In  a  case  where  it  appeared  (t)  that  the  land  had  been 

(p)  Sect.  9.  (0  Witt  T.  Buck,  3  Bnlst.  165  ;  1  RoU. 

(q^  Sect.  6.  Rep.  354,  8,  C.    See  also  Jonei  t.  Le 

(r)  Per  Cur.,  Dyer,  170,  b.  in  margin.  JJavidt  4  Gwm.  1336;  and  B^ron  ▼.  Lmmbf 

3ee  Warudei  y.  Collins,  pott,  p.  1299.  4  6wm.  1594. 
(«)  2  Inst.  656. 

(11)  Barren  ground  is  such  gp-ound  as  will  not  bear  com  of  itself,  with- 
out very  great  cost  in  the  extraordinary  manuring  of  it.    Agreed  per  Cur.^ 
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marsh  and  sandy  land,  and  covered  witli  salt  water ;  that  from  time 
immemorial  no  grass  had  been  known  to  grow  thereon,  and  no  profit 
had  been  made  of  it,  until  the  tenant,  at  a  great  expense,  by  the 
Erection  of  banks  and  sea-walls,  prevented  the  sea  from  overflowii^ 
the  land,  and  thereby  was  enabled  to  convert  it  into  arable  land, 
which  produced  com :  it  was  holden,  that  this  land  was  not  protected 
by  the  statute;  Coke^  C.  J.,  JDodderidge^  and  Haugnton^  Js., 
observing,  that  land  was  not  barren  which  could  bear  com  without 
cost,  as  this  did,  and  therefore  tithes  ought  to  be  paid  for  it ;  and 
that  the  circumstance  of  the  party  having  been  at  great  costs  in 
raising  a  mound  to  make  this  good  land,  by  the  exclusion  of  the  sea, 
would  not  alter  the  case  (12), 

The  rule  of  law  for  determining  what  is  barren  ground  is,  whether 
the  land  is  of  such  nature  as  to  require  an  extra/ordinary  expense  in 
manuring  or  tilling,  to  bring  it  into  a  proper  state  of  cultivation  («), 
and  not  whether  it  is  or  is  not  in  its  own  nature  so  fertile  as  after 
being  ploughed  and  sown  to  produce  of  itself,  without  manuring  or 
tillage,  a  crop  worth  more  than  the  expense  of  ploughing,  sowmg, 
and  reaping.  Where  upon  an  inclosure  of  barren  mnds,  the  de- 
fendant put  in  cattle  on  his  land,  but  did  no  other  act  of  improve- 
ment; it  was  holden  (or),  that  the  seven  vears  only  began  to  run 
from  the  first  act  of  ploughing  to  render  the  land  productive.  It 
seems,  the  act  is  to  be  so  construed,  as  to  apply  to  such  improve- 
ment as  would  make  the  land  produce  more  com  or  hay  for  tithe. 

(«}  Warwick  t.  Collins,  2  M.  &  S.  349  i  (jr)  Bou  ▼.  Smiih,  1  B.  &  Ad.  907. 

Lord  8el$ea  y.  PoweU,  6  Tannt  297,  S.  P. 


3  Bulstr.  166.  Barren  inclosed,  within  the  meaning  of  the  stat.  Edw.  VI., 
must  be  such  land  as  is  barren  sudpte  naturdy  and  not  land  upon  which 
wood  or  the  like  grew  before,  which  is  afterwards  burnt,  and  the  lands 
converted  into  tiUage.  Per  Powell^  J.,  Lord  Raym.  991.  See  also 
Homer  v.  Bonner^  6  Mod,  96. 

(12)  This  case  is  alluded  to  by  Lord  Hardwicke^  Ch.,  in  Stockwell  v. 
Terry »  1  Ves.  117.  **  There  is  an  expense  in  gaining  land  from  the  sea, 
yet  the  seven  years  are  not  allowed*,  tnough  overflown  time  out  of  mind, 
because  the  benefit  is  lasting ;  but  if  an  additional  expense  is  necessary 
to  make  it  produce  the  first  crop,  seven  years  shall  be  allowed.''  **  As 
to  the  case  of  land  newly  gained  from  the  sea,  if  that  determination  can 
be  supported  at  all,  it  must  be  by  other  reasons  than  those  assigned,  in 
the  book.  If  such  land  is  not  protected,  it  must  be  because  it  is  not  within 
the  description  in  the  statute ;  because  it  is  neither  barren,  nor  waste,  nor 
heath  ground,  but  from  the  moment  of  its  existence  as  land,  is  fertile, 
enclosed,  and  capable  of  tillage,  and,  therefore,  of  a  description  which 
the  statute  cannot  attach  upon.*'  Per  Eyrey  C.  B.,  in  Jones  v.  Le  David^ 
4  Gwm.  1338,  9. 

*  See  Skermgion  ▼.  Ftewood,  Cro.  Elis.  475. 
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Land  whicli  is  of  a  good  natural  quality  ahall  pay  tiihe  immediately, 
although  the  expense  attending  the  breaking  it  up  and  liming  it 
exceeds  the  return  made  to  the  farmer  in  the  sevend  first  years  of 
cultivating  it  (y).  The  onus  of  proving  that  the  land  is  banren  lies 
on  the  defendant  (z). 


! 


Of  the  Persons  to  whom  Tithes  are  due. 

Primd  facie  all  tithes  not  appropriated  belong  to  and  are  due  to 
the  rector  of  the  church  of  that  paririi  wherem  they  arise.  But 
the  parson  of  one  parish  may  claim  by  prescription  a  portion  (13) 
of  tithes  in  the  parish  of  another  (a)  •  Extra-parochial  tithes  belong 
to  the  king  (&),  who  is  a  mixed  person  (c),  and  capable  of  tithes  at 
the  common  law  in  pernancy  (d).  This  right  extends  to  all  extra- 
parochial  lands  (e),  and  is  not  confined  to  such  as  are  strictly 
speaking  forests.  Antecedently  to  the  statutes  for  the  dissolution 
of  monasteries,  spiritual  persons  only,  or  a  mixed  person,  had 
capacity  to  take  tithes :  mere  laymen  were  incapable  of  them  (/), 
except  in  special  cases  (g).  Since  the  statutes  for  the  dissolution 
of  monasteries  (A),  the  tithes  which  were  appropriated  to  the 
monasteries  so  dissolved,  are  become  lay  fee,  and  laymen  are 
capable  of  them  in  pernancy,  not  qu&  laymen,  but  as  the  deriva- 
tives of  the  ecclesiastical  persons  to  whom  they  formerly  belonged. 
As  laymen  were  incapable  of  having  any  tithes  until  the  dissolution 
of  the  monasteries,  there  cannot  be  any  ancient  descent  with 
respect  to  tithes.  A  rectory  in  Kent(t),  formerly  belonging  to 
one  of  the  dissolved  monasteries,  having  been  granted  by  Henry 
VIII.  to  a  layman,  to  be  holden  in  fee  by  knight^s  service  in  capite; 
it  was  adjudged,  that  although  the  lands  were  descendible  according 
to  the  custom  of  gavelkind,  yet  the  tithes  must  descend  to  the 


(y)  Warwick  Y.ColHm.^M.ScS.  166. 
(x)  Agreed  per  CWr.«  in  Lord  Selna  r, 
Powell,  6  Taunt.  299. 

(a)  14  Hen.  IT.  17,  a ;  44  Abi.  pi.  25  ; 
1  RoU.  Abr.  657. 

(b)  22  Am.  pL  75 ;  2  Inst  647  ;  1  RoU. 
Abr.  657. 

(c)  10  Hen.  VII.  18,  a. 

((f)  2  Rep.  44,  a ;  Cro.  Eliz.  512,  per 
Cur.,  in  Bantdtter  ▼.  Wright,  Sty.  Rep. 
137. 


(e)  Attormy  General  y.  Lord  Eardlejf^ 
8  Pri.  53. 

(/)  Adm.  in  Doe  y.  LandqtT,  2  Boa.  & 
Pal.  N.  R.  508. 

($r)  Piffot  ?.  Heam,  Cro.  EUx.  599, 785, 
cited  in  2  Rep.  45,  a. 

(A)  Cro.  Elis.  512. 

(t)  Doe  d,  LuMhmgtotk  t.  Biekop  ff 
Landaffamd  oihere,  2  Bob.  &  PoL  N.  R. 
491. 


(13)  Portions  are  the  remains  of  those  arbitrary  consecrations  of  tithes 
which  took  place  before  the  settlement  of  the  parochial  right  of  tithes. 
The  precise  time  at  which  the  parochial  right  of  tithes  was  settled  cannot 
be  ascertained ;  according  to  Sir  Simon  Degge,  it  was  settled  by  a  perpe- 
tual constitution  early  in  the  thirteenth  century. 
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eldest  BOD,  according  to  the  rulee  of  descent  at  the  common  law. 
A  parson  shall  not  pay  tithe  for  his  glebe  to  the  vicar :  for  ecdesia 
decimas  solvere  ecclesioB  non  debet  (a).  But  if  the  parson  lets  his 
glebe  for  years  (/),  reserving  a  rent,  the  lessee  shall  pav  him  tithes. 
A  rector  is  of  common  right  entitled  to  all  kinds  of  tithes ;  the 
vicar  can  claim  against  the  rector,  by  endowment  only,  or  prescrip- 
tion and  usage,  as  evidence  of  endowment.  Where  there  is  not  any 
written  endowment  (m),  and  the  vicar  has  been  in  the  perception  of 
all  the  small  tithes,  the  court  will  presume  him  entitled  to  all  smaD 
tithes  of  modem  introduction.  Where  an  estate  had  been  pur- 
chased free  from  rectorial  tithe,  with  a  right  of  common  thereto 
annexed,  and  the  common  was  afterwards  inclosed  under  an  act 
of  parliament,  and  certain  land  was  allotted  to  the  owner  of  the 
estate  in  lieu  of  the  right  of  common;  it  was  holden,  that  iiihe  was 
not  (n)  payable  in  respect  of  the  allotted  land* 


By  whom  and  against  wham  an  Action  on  the  Statute  may  be 

brought. 

This  action  may  be  brought  by  the  rector  (o),  or  by  one  or 
more  (jp)  farmers  of  the  rectory.  If  the  rector  be  entitled  to  two 
parts,  and  the  vicar  to  a  third  part  of  the  tithe,  and  the  parson  and 
vicar,  by  several  leases,  demise  their  respective  shares  to  a  third 
person,  such  lessee  may  maintain  an  action  for  not  setting  forth  all 
the  tithes  (7).  The  right  to  tithes  accrues  immediate^  on  the 
severance,  conse<]^uently  this  action  must  be  brought  by  the  person 
entitled  to  the  tithes  at  the  time  of  severance ;  hence,  where  A. 
executed  a  lease  of  tithes  to  B.  on  a  day  subsequent  to  their  sever- 
ance, but  before  the  tithes  were  carried  away  oy  the  occupiers  of 
the  land,  it  was  adjudged  that  B.  could  not  maintain  an  action  on 
this  statute  (r).  The  action  can  be  brought  by  the  party  grieved 
only:  hence  where  this  action  was  brought  by  the  plaintiff  for 
himself  and  the  queen^  judgment  was  arrested  («).    A  man  being 

f)oe6essed  of  a  lease  of  tithes  in  right  of  his  wife,  as  executrix  to  her 
ormer  husband  (^),  grants  '*  all  his  right,  title,  and  interest"  in  the 
aforesaid  tithes  to  A.  B. :  it  was  holcbn,  that  i^e  grant  was  good, 
and  that  A.  B.  might  maintain  an  action  on  this  statute  for  not 
setting  out  tithes.  If  executrix  of  lessee  for  vears  of  a  rectoir 
take  husband,  the  husband  and  wife  may  join  m  an  action  on  this 

{i)  Bhmco  t.  Maraton,  Cro.  Eliz.  479.  Jac.  68. 

See  also  Cro.  Eliz.  578.  (r)  Wyburd  t.  Tuck,  1  B08.  Sc  Pol. 

(I)  Owen,  39.  458. 

Im)  Payne  t.  Powleti,  3  Gwm.  1247.  («)  Johna  t.  Carm,  Moor,  911 ;  Cro. 

(n)  Steele  y.  Maimt,  5  B.  &  A.  22.  Eliz.  621^  8.  C. 

[o)  Day  T.  Peekvell,  Moor.  915.  (/}  Arnold  t.  Bidgood,  Cro.  Jac.  318, 

p)  Kent  ▼.  PenJtevon,  Cro.  Jac,  70.  recognized  by  De  Grey,  C.  J.,  in  TAmet" 

q)  Cktu^penum  y.  HUl,  Yely.  63;  Cro.  out  y.  Coppin,  3  Wils.  278. 
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statute  (ti).  As  the  action  on  this  statute  is  a  personal  action, 
tenants  in  common  of  tithe  ought  to  join  as  plaintiffi»  (x)  ;  and  if 
they  do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abatement, 
but  not  in  arrest  of  judgment  (y).  This  action  may  be  maintained 
by  and  against  executors  (^r).  Generally  (a),  the  person  entitled 
to  the  nine  parts  at  the  time  of  severance,  ought  to  set  forth  the 
tithe ;  and  if  he  fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him, 
although  his  interest  in  the  land  be  determined  before  the  tithes 
were  carried  away,  provided  he  remain  owner  of  the  cam.  If  there 
be  two  joint-tenants  (&),  and  one  only  enter  and  occupy,  this  action 
is  maintainable  against  the  joint  tenant,  who  occupied  alone.  So  if 
there  be  two  tenants  in  common  (c),  and  one  of  them  sets  out  his 
tithe,  and  the  other  carries  it  all  away,  the  action  shaU  be  brought 
against  that  tenant  in  common  alone  who  carried  the  whole  tithe 
away.  If  a  person  buy  com,  standing,  of  the  proprietor  of  a  rec- 
tory ((f),  he  must  pay  tithe,  unless  he  has  special  words  in  the  con- 
tract to  discharge  him  from  payment  of  tithe;  and  the  carrying 
away  such  com,  without  setting  out  the  tithe,  will  render  him  liable 
to  an  action  on  this  statute. 


Of  the  Declaration. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  specially ; 
because  it  is  but  inducement  to  the  action  ;  it  is  sufficient  for  hmi 
to  allege,  generally,  that  he  is  rector,  proprietor,  or  farmer,  without 
showing  by  what  title  {e) ;  for  this  is  a  personal  action,  grounded 
merely  upon  a  contempt  against  the  statute,  in  not  setting  forth  the 
tithes,  and  not  for  the  recovery  of  the  tithes,  although  the  title  to 
the  tithes  may  come  in  question.  In  an  action  by  two  farmers  upon 
this  statute,  who  claimed  under  a  lease  from  a  patentee  for  life  of 
the  king,  an  exception  was  taken,  because  they  did  not  show  the 
patent  (if),  but  the  objection  was  overruled — 1st,  because  the  letters 
patent  <ud  not  belong  to  the  plainti& ;  2dly,  because  the  plainti£b 
did  not  demand  the  tithes  themselves,  but  damages  for  a  tort ;  and 
the  title  shown  in  the  declaration  is  only  conveyance  to  the  action. 
Plaintiff  declared  (^),  that  he  was  rector  of  A.,  and  entitled  to  the 
tithes  of  certain  lands,  in  the  parish  of  A.,  and  the  tithes  of  certain 
lands  in  the  parish  of  B.,  without  showing  how  he  became  entitled  to 


(«)  Beadlet  and  Wife  y.  Sherman,  Cro. 
Bliz.  613,  judgment  affirmed  ou  error. 

(x)  Greenwood* a  case,  Clayt.  28. 

(y }  Cole  ▼.  Banhery,  1  Sidf.  49. 
*    \z)  Jfr. /.  Jfor«ton>  case,  1  Yentr.  30  ^ 
1  Sidf.  407 ;  2  Keb.  502,  8.  C. ;  1  Sidf. 
88.     See  also  stat.  3  &  4  WiU.  lY.  c.  42, 
8.  2,  ante,  p.  792,  8. 

(a)  Kipping  v.  Swayn,  Cro.  Jac.  324. 

(b)  Cole  V.  Wilkes,  Hutt.  121. 


(e)  Gerard'e  case,  cited  and  said  to 
ha^e  been  adjudged,  Hutt.  122. 

(d)  Moyle  v.  Bwer,  Cro.  Jac.  361. 

(e)  Babington  t.  Matthewa,  Bolst.  228  ; 
1  Brownl.  86,  7 ;  Mogle  ▼.  Ewer,  Cro. 
Jac.  362 ;  Chaa^femon  y.  HUl,  Yely.  63, 
S.  P. 

(/}  Dagg and  Kent  Y.  PenJtevon,^f^. 
Chr.,  Cro.  Jac.  70. 

(y)  Phillipi  y.  Kettle,  Hard.  173. 
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the  tithes  of  land  out  of  his  parish ;  after  verdict  this  was  holdeii 
sufficient.  So  where  plaintiff  declared  (A),  that  he  was  rector  of  D. 
land  S.  and  that  defendant,  being  occupier  of  lands  in  D.  and  S.,  car- 
ried off  the  com  untithed,  without  showing  which  part  of  the  lands 
kty  in  D.  and  which  in  S.  After  verdict  for  plaintiff,  on  motion  in 
arrest  of  judsment,  the  declaration  was  holden  sufficient,  for  this 
action  is  in  the  nature  of  a  trespass  founded  in  a  tort.  So  if  the 
plaintiff  declare  (i),  that  he  was  seised  in  fee  of  a  portion  of  tithes  of 
com  growing  upon  such  a  grange,  this  will  be  sufficient.  Neither  is 
it  necessary  to  specify  the  kinds  of  grain  (A),  or  by  whom  sown,  or 
the  number  of  loads  of  com  (/)  or  hay  carried  away.  It  is  sufficient 
for  the  plaintiff  to  state  in  his  declaration  the  smde  value  of  the 
tithes  (m),  without  addine  the  treble  value ;  and  where  the  treble 
value  is  set  forth,  a  mistwe  in  computing  it  will  not  vitiate.  Where 
the  severance  was  alleged  to  have  been  before  the  sowing  (n),  and 
exception  taken  on  this  ground,  after  verdict  it  was  disallowed, 
because  the  allegation  of  Vie  sowing  was  superfluous,  and  so  aided 
by  verdict.  R^ularly,  the  declaration,  pursuing  the  words  of  the 
statute,-  ought  to  allege,  that  the  defendant  is  subdUus  domini  regis  ; 
but  to  allege  defendant  to  be  occupator  terree^  has  been  holden  to  be 
equivalent,  for  that  implies  that  he  is  subditus  (p).  It  is  not  neces- 
sary for  the  plaintiff  to  set  forth  the  title  of  the  defendant  (p)  ; 
alleging  generaUy,  that  he  was  occupier,  without  showing  how  or 
what  interest  he  had,  will  be  sufficient.  A  count  for  treble  value  of 
tithes  not  set  out,  and  also  a  count  for  the  same  tithes  baraiined  and 
sold  will  not  be  allowed  (9),  under  R.  O.  H.  T.  4  Will.  IV.  Reg.  1, 
s.  5. 

Pleadings^  and  herein  of  the  Statutes  of  Limitation. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  action  (r),  and 
notwithstanding  the  new  rules  is  still  a  good  plea ;  for  the  judges 
haye  not  (by  reason  of  the  proviso  in  sect.  1  of  3  &  4  Will.  IV.  c. 
42  («),)  any  power  to  deprive  the  defendant  of  the  plea  given  by  the 
stat.  21  Jac.  I.  c.  4,  s.  4  (^),  this  being  a  penal  action.  Plea  that  the 
plaintiff  sowed  the  com,  and  sold  it  to  the  defendant,  is  not  a  good 

5 lea,  because  such  sale  will  not  excuse  the  payment  of  tithes  (u). 
'he  statute  of  limitations  (21  Jac.  I.  c.  16,)  cannot  be  pleaded  to 
this  action  (x) ;  for  that  statute — sect.  3,  is  confined  to  actions  of 

{h)  FeUowt  T.  KiMffatom,  2  Lev.  1.  C.  777. 

(t)  Sandenr.  8an4ford,  Cro.  Jac.  437.  (r)  Bawtrey  y.  Medf  Hob.  218. 

(k)  Bediliand  W\fey.  Sherman,  2  Inst.  \a)  See  ante,  p.  148. 

650 ;  13  Rep.  47,  S.  C.  (/)  Earl  Spencer  t.  SufoimeUf  3  M.  & 

U)  1  Brownl.  71.  W.  154  ;  6  Dowl.  (P.  C.)  326. 

(m)  Coke  t.  Smith,  H.  7  Car.  I.,  B.  R.  («)  Mo^le  t.  Bwer,  2  Bnlit.  183 ;  Cro. 

(fi)  Peliett  y.  Henworth,  Degge»  395,  Jac.  361,  S,  C. 

6tb  ed.  («)  Talwy  ▼.  Jaekeon,  Cro.  Car.  513, 

(o)  Phillipa  y.  Kettle,  Hardr.  173.  recognized  in  Cbckram  y.  Welby,  1  Mod. 

(p)  March,  21,  pi.  49.  246. 

(q)  Lawrence  y.  Stephent,  3  Dowl.  P. 
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debt  grounded  upon  a  lending  or  contract,  without  specialty^  and  to 
debt  for  arrears  of  rent.  But  by  stat.  63  Oeo.  III.  c.  127,  s.  5, 
**  No  action  shall  be  brought  for  the  recovery  of  any  penalty  for  not 
setting  out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or 
in  any  ecclesiastical  court,  to  recover  the  value  of  any  tithes,  unless 
such  action  shall  be  brought  or  such  suit  commenced  within  six 
years  from  the  time  when  such  tithes  became  due.^' 

The  Stat.  3  &  4  Will.  IV.  c.  27  (y),  for  the  limitation  of  actions 
and  suits  relating  to  real  property,  extends  to  tithes,  (except  tithes 
belonging  to  a  spiritual  or  eteemosyiiary  corporation  sole,)  and  by 
sect.  43,  no  person  claiming  any  tithes^  lor  the  recovery  of  which  he 
might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit 
or  other  proceeding  in  any  spiritual  court  to  recover  the  same,  but 
within  the  period  during  which  he  might  bring  such  action  or  suit 
at  law  or  in  equity. 

Evidence. 

Long  possession,  acquiesced  in  by  the  defendant  (z)y  is  prima 
facie  evidence  of  the  rector^s  title  against  defendant,  and  supersedes 
the  necessity  of  proving  institution,  induction,  or  reading  Tlurty-nine 
Articles  ^14).  The  phintiff  declared  as  farmer  of  the  rectory  of 
Friston,  m  Sussex  (a),  and  proved  himself  lessee  of  J.  S.,  who  was 
lessee  to  the  dean  and  chapter  of  Chichester,  to  whom  the  rectory 
belonged,  and  produced  the  lease  from  J.  S.,  but  did  not  produce  the 
lease  trom  the  dean  and  chapter  to  J.  S. ;  however,  upon  proving 
that  he  received  tithe  of  others,  as  farmer,  it  was  holden  sufficient. 
So  where  the  plaintiff  (ft),  being  farmer  under  the  dean  and  chapter 

M  See  aktef  p.  733.  t.  Wellit  8  Taunt.  542. 

(jr)  Clayt.  48,  pi.  83.    See  also  Chap-  {a)  Selwyn  v.  Baldy,  BulL  N.  P.  188, 

man  ▼.  Beard,  4  6wm.  1482,  and  Harris  per  Pemberton,  C.  J.,  Sussex  Ass.  1682. 
T.  Adff€,  2  Gwm.  560.    See  also  Gatwm  (b)  Hartridgt  ▼.  Oihht,  BuU.N.  P.  188. 


(14)  *'  In  penal  actions  on  stat  2  &  3  Edw.  VI.,  it  has  always  been 
hoklen  sufiicient  proof  aeainst  the  defendant,  that  the  party  suing  is  in 
the  act  of  receiving  the  tithes  from  defendant."  Per  Lord  Kenyan,  C.  J., 
in  Ratjford,  q.  t.  v.  M'lntoth^  3  T.  R.  632,  where  it  was  holden,  that  in 
an  action  for  penalties  on  this  statute,  laying  a  tax  on  post-horses,  brought 
by  the  farmer  of  the  tax,  it  is  not  necessary  for  the  plaintiff  to  give  in 
evidence  his  appointment  by  the  lords  commissioners  of  the  treasury,  or 
the  commissioners  of  the  stamp  duties  authorized  by  them.  Proof  that 
the  defendant  has  accounted  with  him,  as  fanner,  for  the  duties,  is  suffi- 
cient. A  lay  impropriator  is  entitled  to  all  the  favourable  presumptions, 
to  which  a  rector  is  entitled,  both  with  respect  to  time  and  exemptions ; 
and,  consequently,  if  he  prove  himself  impropriator,  it  will  be  sufficient 
without  proving  the  receipt  of  tithes  within  time  of  memory.  Whieldon  v. 
Harvey  J  3  Gwm.  951. 
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of  Canterbury,  proved  that  he  bad  receired  tithes  for  some  years  as 
such,  it  was  holden  su£Eicient,  without  producing  any  lease.  The 
plaintiff  declared  on  a  lease  made  to  nim  for  six  years  by  the 
parson  (c),  if  the  parson  should  so  long  live  and  continue  parson 
there.  The  jury  round  the  lease  for  six  years,  if  the  parson  should 
so  long  live,  but  the  words  **  if  he  continue  parson"  were  not  in  the 
lease.  The  variance  was  holden  to  be  immaterial ;  1st,  for  the  addi- 
tional words  in  the  declaration,  '^  if  he  should  so  long  continue  parson^'*' 
are  only  what  the  law  implies ;  2dly,  because  the  lease  is  not  the 
eround  of  the  action,  nor  is  the  dechuration  founded  upon  the  lease, 
but  upon  the  carrying  away  the  tithes.  The  declaration  stated  (d), 
that  '^  the  tithes  of  turnips  were  yielded  and  paid,  and  were  of  right 
due  andpayable  within  forty  years  next  before  the  making  the  stat. 
Edw.  Fi."  The  second  count  contained  a  similar  averment,  as  to 
the  tithes  of  potatoes.  After  verdict  for  the  plaintiff,  it  was  moved 
to  set  it  aside,  on  the  ground  that  the  averments  were  not,  and  could 
not  be,  proved,  inasmuch  as  turnips  and  potatoes  were  not  culti- 
vated before  the  statute  of  Edw.  VI.  But  the  court  said,  that  the 
true  construction  of  the  stat.  Edw.  VI.  was,  that  if  the  hinds  chareed 
were  subject  to  the  payment  of  tithe  within  the  period  mentioned  in 
the  statute,  that  was  sufiEicient  to  prove  the  allegation  in  declarations 
of  this  kind,  and  to  support  the  plaintiff's  action ;  that  if  it  were 
clear  that  nothing  but  wheat  had  ever  been  sown  upon  this  land,  still 
that  would  not  preclude  the  tithe  of  other  tithable  produce  from 
being  taken,  and  that  as  no  evidence  had  been  offered  at  the  trial  to 
prove  that  turnips  and  potatoes  were  not  cultivated  previously  to  the 
stat.  Edw.  VI.,  they  could  make  no  such  presumption  against  the 
justice  of  the  case,  even  though  such  a  fact  might  be  asserted  by 
persons  who  had  written  upon  the  subject.  They  added,  that  what- 
ever might  be  the  case  with  req>ect  to  potatoes,  their  own  informar 
tion  led  them  to  believe  that  turnips  were  in  cultivation,  in  this 
counti^,  before  the  stat.  of  Edw.  VI.  By  stat.  6  &  6  Will.  IV.  c. 
75,  intituled  ^*  An  Act  for  the  Amendment  of  the  Law  as  to  the 
Tithing  of  Turnips  in  certain  Cases,*^  turnips  severed  from  the  land, 
for  the  purpose  of  being  consumed  by  sheep  or  cattle  thereon,  are 
made  subject  to  tithe  as  if  not  so  severed. 

The  defendant  (e)  under  nil  debet  may  give  in  evidence  a  modus, 
or  customary  payment,  and  thereby  defeat  the  plaintiff's  action. 
**  All  moduses  were  at  first  upon  an  agreement  (^f)  between  the 
parson,  patron,  and  ordinary,  by  some  instrument  m  writing  in  the 
nature  of  a  contract  or  composition,  which,  though  decayed  by  time, 
or  lost  by  accident,  yet  being  run  out  into  a  prescription  remained 


!: 


e)  Wheeler  t.  Heydon,  Cro.  Jac.  328.  951. 

d)  HalhweU  y.  TYappeMt  2  Bos.  &  Pol.  (/)  Per  Lord  Hardwieke,  Ch.,  Hard^ 

N.  R.  173.  eaetle  y.  Smitkeon,  MSS.  Seijt.  HiU,  loU 

(e)  Chany  t.  OarUmd,  Dorset  Lent  7»  p.  63,  and  3  Atk.  245. 
Ass.  1699,  coram  Wwrd^  C.  B.,  3  Gwm. 
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goody  and  the  court  would  hot  break  in  upon  such  ancient  usages 
upon  slight  reasons,  for  fear  of  introducing  general  inconvenience." 
A  modus  must  have  been  immemorial,  that  is,  it  must  have  existed 
before  the  time  of  Richard  the  First's  return  from  the  Holv  Land : 
but  as  this  could  not  be  proved  by  living  witnesses,  and  m  many 
cases  not  by  written  evidence,  it  was  sufficient  to  prove  that  such  a 
sum  had  been  paid  as  far  back  as  living  memory  extended ;  and  that 
being  established,  it  lay  on  the  other  side  to  prove  the  negative. 
But  see  stat.  2  &  3  Will.  IV.  c.  100,  ante,  p.  1296.  A  modus 
ought  to  be  equally  certain  to  the  parson  or  lay  impropriator,  as  the 
tithe  in  lieu  of  which  it  comes  (^),  or,  as  it  is  expressed  in  Salk. 
657,  a  modus  ought  to  be  as  certaan  as  the  duty  which  is  destroyed 
by  it.  A  modus  is  sometimes  payable  in  respect  of  a  particular 
farm,  and  then  it  is  called  a  farm  modus.  A  modus  may  also  be 
payable  for  part  of  a  farm ;  as  where  a  farm  lay  in  three  different 
parishes,  and  a  general  modus  was  set  up  for  all  tithes  for  that  part 
of  the  farm  whidi  lay  in  one  of  the  parishes,  such  modus  was  holden 
to  be  good  (h) ;  for  the  minister  of  one  pansh  and  the  land-owner 
might  have  thought  proper  to  contract  mr  a  money  payment  for  so 
much  of  the  farm  as  lay  in  one  parish,  although  the  ministers  of  the 
other  two  parishes  might  not  have  thought  proper  so  to  contract. 
A  pension  is  a  sum  of  money  paid  in  respect  of  lands  which  are 
tithe  free,  and  is  quite  a  different  thing  from  a  composition  either 
temporary  or  real.  Where  a  modus  has  covered  a  farm  and  common, 
or  right  in  nature  of  right  of  common  and  all  tithes  arising  there- 
from, and  then  by  an  Inclosure  Act  an  allotment  is  made,  on  which 
new  crops  of  a  different  nature  from  those  raised  before  are  raised, 
the  modus  will  cover  such  new  crops  (£).  A  modus  will  cover  the 
tithe  of  a  common,  if  that  common  be  inclosed  (A).  Where,  in  a 
declaration  in  debt  for  not  setting  out  tithe  of  hay,  it  was  averred, 
that  there  was  an  immemorial  custom  as  to  the  setting  out  the  tithe 
vdthin  the  parish,  and  the  limits,  bounds,  and  titheable  places 
thereof;  it  was  holden  (/),  that  this  averment  was  proved  by 
evidence  that  the  custom  prevailed  in  all  parts  of  the  parish  where 
tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay  in  one 
township  made  no  difference.  Evidence  (m)  of  a  right  to  all  kinds 
of  tithes,  in  a  lay  impropriator.  Up  to  a  given  time,  and  of  the 
receipt  of  the  com  tithe  since  that  time  by  another  party,  is 
evidence  from  which  a  jury  may,  if  they  think  fit,  infer  a  CTant  of 
all  the  tithes  by  the  first  mentioned  impropriator  to  such  latter 
{)arty ;  and,  therefore,  the  latter,  in  support  of  a  claim  for  hay 
tithe,  may  give  documentary  or  other  evidence  of  hay  tithe  having 

(^)  Per  Lord  Hardwicke,  3  Atk.  246.  A»kew  ▼.  WUUnton,  3  B.  &  Ad.  152. 

(h)  Per  Lord  Eldon,  Ch.,  in  Whiie  ▼.  (/)  Piffoit  t.  Bi^Uy,  6  B.  &  C.  16, 

Utle,  Joly,  1819.  UttledaU,  J.,  dissent. 

(0   Sioekwell  V.  Terry,   1  Ves,  117,  (m)  Bayley  v.  Drwer,  1  A.  &  E.  449  ;  3 

US,  ^T  Lord  Hardwieke,  Ch.  Ner.  &  M.  885,  i9.  C. 

(k)  Steele  ?.  Matmt,  5  B.  &  A.  22^ 
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been  taken  by  the  presumed  grantor.  A  terrier  cannot  be  received 
in  evidence,  unless  it  comes  from  the  proper  repository  (m),  that  is^ 
the  registry  of  the  bishop  of  the  diocese  ;  but  3*  the  original  cannot 
be  found  there,  it  seems  (n)  that  a  copy  from  the  parish  chest  would 
be  admissible.  An  ancient  document,  in  the  nature  of  a  terrier, 
produced  from  the  proper  custody,  and  under  the  proper  authority, 
although  without  date,  and  signed  by  various  persons,  without 
designating  their  character,  has  been  holden  (o),  to  be  admissible. 
An  ancient  statement  concerning  the  payment  of  tithes  of  a  parish 
by  a  modus,  signed  by  the  rector  for  the  time  being,  was  holden  (p) 
to  be  evidence  against  a  succeeding  rector  as  an  admission  by  his 
predecessor,  although  it  was  found  among  the  title  deeds  of  a  land 
owner  in  the  parish,  and  although  a  temer  was  produced  from  the 
bishop's  registry,  which  was  silent  as  to  the  modus. 

The  word  tithes  (q)  in  ancient  documents  does  not  necessarily 
import  tithes  in  kind  ;  but  may  mean,  according  to  circumstances, 
eitner  tithes  in  kind  or  a  money  payment  in  lieu  thereof. 


Verdict. 

If  the  verdict  be  given  for  the  plaintiff  (r),  it  is  incumbent  on  the 
jury  to  find  iiow  much  of  the  debt  demanded  by  the  declaration  is  due 
to  the  plaintiff,  which  is  to  be  done  by  trebling  the  value  of  the  tithe 
subtracted.  The  plaintiff  shall  recover  according  to  the  verdict  (s) ; 
hence,  where,  in  the  statement  of  the  treble  value  of  the  tithe, 
there  was  error  in  the  calculation,  and  the  plaintiff  demanded  less 
than  he  was  entitled  to ;  on  motion  in  arrest  of  judgment  after 
verdict,  an  exception  was  taken  on  the  ground  that  the  plaintiff, 
having  demanded  less  than  was  due,  ought  to  have  acknowledged 
satisfaction  for  the  residue ;  but  the  court  overruled  the  objection, 
observing,  that  the  demand  in  this  case  was  not  for  any  sum  certain, 
as  in  an  action  grounded  on  a  specialty,  but  only  for  so  much  as 
should  be  given  by  the  jury,  the  plaintiff  being  entitled  to  recover, 
not  according  to  his  demand,  but  according  to  the  verdict.  Where 
it  was  found,  by  a  special  verdict  (t)^  that  the  abbot  of  A.  was 
seised  in  fee  of  certain  land,  and  that  he  and  his  predecessors  held 
the  land  discharged  of  tithe,  and  that  he  had  granted  the  land  to 
All  Souls^  College ;  it  was  holden,  that  the  prescription  was  personal 
to  the  abbot,  and  did  not  run  with  the  land,  and  that  it  could  not 
be  intended  to  be  a  discharge  by  a  real  composition,  it  not  being  so 

E leaded,  nor  found  by  the  jury  to  be  so.     An  action  on  this  statute 
eing  brought  by  the  party  grieved,  for  the  purpose  of  trying  a 


(m)  Atkitu  y.  Haiton,  GwiU.  140.  (a)  Beck  t.  Bree,  1  Cr.  &  J.  246. 

(n)  8.  C.  (r)  Degge,  6th  ed.  404. 

(o)  Hall  T.  Farmer,  2  Younge  &  CoH.  («)  Pemberion  y.   Shelton,   Cro.  Jac. 

145.  498;  2  Rol.  R.  54,  8,  C. 

(p)  Madditon  y.  Nuiiall,  6  Bingh.  226.  (0  Bolk  y.  Atkineon,  I  Ley.  185. 

VOL.  II.  2  a 
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righty  and  being  more  beneficial  to  the  defendant,  than  to  be 
into  the  spiritual  court,  is  not  considered  as  a  penal  action  brouj^i 
by  a  common  informer  («).  Consequently  a  new  trial  will  be 
eranted,  where  it  is  clear  that  the  verdict  has  been  given  for  the 
defendant  against  the  weight  of  evidence  (or),  although,  in  penal 
actions,  the  courts  will  not  permit  a  verdict  for  the  defendant  to  be 
disturbed  on  this  ground  (y)« 


Costs. 

As  to  the  costs,  see  the  remarks  on  the  second  section,  mtte, 
p.  1291,  and  post,  under  tit.  Judgment^  and  stat.  3  &  4  WQl.  IV. 
c.  42,  s.  32,  ante,  p.  38. 


Judgment. 

This  being  an  action  for  the  recovery  of  the  treble  value  of  the 
tithes,  in  a  case  where  the  single  value  was  not  recoverable  at 
common  law,  did  not  fall  within  the  stat.  of  Gloucester  (15)  ;  the 
plaintiff  therefore,  was  not  entitled  to  recover  costs  under  that 
statute,  conseauently  the  judgment  formerly  was  only  for  the 
debt  (z)  found  by  the  jury ;  and  if  the  jury  upon  the  trial  had  given 
costs  and  damages,  it  was  incumbent  on  the  plaintiff  to  enter  a 
remittitur,  and  &ke  judnnent  for  the  debt  only  (a) ;  but  an  alter- 
ation has  been  made  in  this  respect  by  stat.  8  &  9  Will.  III.  c.  11, 
which  see,  anttf  p.  1291.  If  judgment  be  for  the  plaintiff  by  nil 
dicit^  non  sum  informatus^  or  upon  demurrer  (&),  the  judgment 
may  be  entered  for  the  whole  debt  demanded  by  the  declaration. 
So  if  the  issue  be  on  a  collateral  matter  (c),  as  on  the  custom  of 
tithing  or  discharro  by  statute  (cO?  which  is  found  against  the  de- 
fendant, and  the  ckfendant  hath  not  taken  the  value  by  protestation, 
he  shall  pay  the  value  expressed  by  the  plaintiff  in  his  declaration ; 


(«)  See  Earl  Spencer  ▼.  Swannell,  3  M.  (x)  Co.  Ent.  162,  a,  2nd  ed. 

St  W.  154.  (a)  See  Da^g  ▼.  Penkewm,  Cro.  Jae. 

(s)  HoUowojf  T.  Hewitt,  Trin.  13  Geo.  70,  where  this  mode  wai  adopted. 
III.  10  MSS.,  Seijt.  Hill,  p.  339 ;  Lord  (b)  Degge,  404. 

SeUea  y.  Powell,  6  Taant.  297,  S.  P.  (c)  Coeterdom'e  case,  cited  in  Yelv. 

(y)  Brook  q,  t.  t.  Middleton,  10  East,  127. 
268.  (d)  Bowlee  ▼.  Broadhead,  Aleyn,  88. 


(15)  "  Where  a  statute  gives  damages  by  creation,  there  the  plaintiff 
shaJl  recover  no  costs;  the  reason  is,  because  damages  being  given  out  of 
course,  and  where  the  common  law  does  not  give  them,  and  the  statute 
being  therefore  introductive  of  a  new  law,  the  plaintiff  shall  recover  what 
the  statute  appoints  him  to  recover,  and  no  more.*'    Arg.  Hardr.  152. 
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fer  by  the  collateral  matter  pleaded  in  bar,  the  dechuration  is  con- 
fessed in  the  whole.  If  the  action  be  brought  against  two  or  more 
defendants' («),  and  a  verdict  is  given  agamst  one  or  two  only  of 
the  defendants,  plaintift'  is  entitled  to  judgment  against  those, 
although  there  be  a  verdict  for  the  other  &fendants.  It  is  ex- 
pressly provided,  that  the  statute  of  jeofiEuls,  16  &  17  Car.  11.  c.  8, 
shall  extend  to  this  action. 


III.  Of  the  Stat.  6^7  WtU.  IV.  c.  71,  for  the  Commutation  of 
Tithes  in  England  and  Wales,  amended  by  Stat.  7  Will  IV. 
§f  1  Txct.  c.  69,  p.  1309 ;  Stat.  1^2  Vict.  c.  64,  for 
facilitating  Merger  of  Tithes,  Stat.  2^3  Vict.  c.  62, 
for  explaining  the  Acts  for  the  Commutation  of  Tithes, 
p.  1311. 

The  object  of  the  statute  6  &  7  WiU.  IV.  c.  71,  as  it  may  be 
gathered  from  the  preamble,  is  to  amend  the  laws  relating  to 
tifches  in  England  and  Wales,  and  to  provide  the  means  for  an 
adequate  compensation  for  tithes,  and  for  the  commutation  thereof. 
The  plan  pursued  for  effecting  this  object,  is  to  convert  all  the 
uncommuted  tithes  into  a  com  rent-charge,  pavable  in  money, 
according  to  the  value  of  fixed  quantities  of  wheat,  barley,  and 
oats,  as  ascertained  from  vear  to  year  by  the  average  price  for 
the  seven  years  ending  at  me  preceding  Cmistmas. 

Sections  1  to  11  contain  refi;ulations  relating  to  the  appointment 
and  general  power  of  commissioners  and  assistant  commissioners  for 
the  execution  of  the  act ;  and  by  s.  2,  all  agreements  and  awards, 
and  other  instruments,  or  copies  thereof,  under  their  seal,  are  to  be 
received  in  evidence  without  further  proof;  and  no  agreement  or 
award  is  to  be  of  any  force,  unless  sealed  or  stamped  as  the  act 
directs.  Sections  12  to  16  relate  to  the  interpretation  of  the  act. 
Sections  17  to  31  provide  for  voluntary  agreements  for  a  rent- 
charge  in  lieu  of  tithes  between  land-owners  and  tithe-owners.  The 
act  treats  the  commutation  as  consisting  of  two  separate  processes : 
1st,  The  determination  of  the  total  sum  to  be  paia  for  the  tithes  of 
any  parish ;  2ndly,  The  apportionment  of  the  total  sum  among  the 
different  lands  on  which  it  is  to  be  charged.  The  first  of  these  pro- 
cesses may  be  effected,  1st,  voluntarily ;  2ndly,  after  the  1st  of  Octo- 
ber, 1838,  compulsorily  (/).  Sections  32  to  36  regulate  the  mode  in 
which  the  second  of  these  processes  is  to  be  carried  into  effect.  Sec- 
tions 36  to  52  provide  for  the  commutation  on  the  supposition  that  no 

(e)  Styles,  317,  318.    See  alio  m^e,  (/)  See  a  correct  Analysii  of  this  Act, 

under  Verdiei,  p.  1307.  by  J.  M.  White,  p.  ztL 

282 


1310  TITHES. 

voluntary  agreement  has  been  made.  By  the  49th  section,  nothing 
in  this  act  shall  revive  any  right  to  tithes,  which  now  is,  or  hereafter 
shall  be,  barred  by  any  law  (g)  in  force  for  shortening  the  time 
required  in  claims  of  modus  dedmandiy  or  exemption  from  or  dis- 
charge from  tithes,  or  for  the  limitation  of  actions  and  suits  re- 
lating to  real  property.  Sections  63  to  55,  and  58  to  68,  contain 
further  provisions  applicable  to  apportionment.  The  56th  and 
57th  sections,  which,  according  to  Mr.  White,  appear  to  have  been 
misplaced,  and  also  the  67th  section,  relate  to  the  conversion  of 
the  money  rent-charge  into  a  com  rent-charge.  By  sect.  67,  lands 
are  to  be  discharged  from  tithes  from  the  1st  of  January  next 
following  the  conmmation  of  the  apportionment,  and  the  rent- 
charge  paid  in  lieu  thereof  on  the  1st  of  July  and  the  1st  of 
January  in  every  year  (A)  ;  and  by  7  Will.  IV.  &  1  Vict.  c.  69, 
s.  10,  it  is  enacted,  that,  with  the  first  payment  of  rent-chaige 
under  any  agreement,  shall  also  be  paid  any  sum  which  shall  be 
agreed  to  be  paid  in  consideration  of  the  time  (if  any)  which  may 
intervene  between  the  termination  of  any  previous  agreement  or 
composition,  and  the  time  at  which,  by  the  agreement  for  commu- 
tation, the  lands  shall  be  discharged ;  and  by  sect.  11,  the  parties  to 
a  parochial  agreement  are  empowered  to  agree  that  the  lands  shall 
be  discharged  from  the  1st  day  of  January  next  preceding,  or  the 
1st  day  of  April,  July,  or  October  preceding  or  following  the  con- 
firmation of  the  apportionment,  instead  of  the  1st  day  of  January 
next  following  the  confirmation.  And  by  stat.  3  &  4  Vict.  c.  15,  s.  1, 
in  every  case  where  an  annual  sum  by  way  of  rent-charge  shall  have 
been  fixed  in  any  parish  instead  of  the  tithes,  the  commissioners  are 
empowered  to  aedare  lands  discharged  from  tithes  at  any  period 
after  the  confirmation  of  the  agreement  or  awards  and  before  the 
confirmation  of  the  apportionment,  upon  security  being  given  for 
the  payment  of  the  rent-charge.  By  stat.  6  &  7  Will.  I  v.  c.  71, 
ss.  69  to  71,  the  rent-charge  is  made  liable  to  parochial  and  county 
rates,  and  subject  to  the  same  incumbrances  and  incidents  as  tithe 
before  the  act :  these  rates  and  charges  were,  by  the  70th  section, 
to  be  assessed  on  the  occupier,  who  was  entitled  to  deduct  the 
amount  thereof  from  his  rent;  but  now,  by  stat.  7  Will.  IV.  & 
1  Vict.  c.  69,  s.  8,  the  assessment  may  at  once  be  made  on  the 
owner  of  the  rent-charge.  Section  71  of  the  stat.  6  8e  7  Will.  IV. 
c.  71  contains  a  provision,  that  any  person  seised  in  possession  of 
an  estate  in  fee  simple  or  fee  tail  of  any  tithes,  or  rent-charge  in 
lieu  of  tithes,  may  by  deed  or  declaration,  under  hand  and  seal,  in 
such  form  as  the  commissioners  shall  approve  and  confirm  under 
their  seal,  release,  assign,  or  otherwise  dispose  of  the  same,  so  as 
the  same  may  be  absolutely  merged  in  the  freehold  and  inheritance 
of  the  lands  on  which  the  same  shall  have  been  charged.     This 

{g)  See  stat.  2  &  3  Will.  lY.  c.  100,        (A)  See  also  stat.  3  &  4  Vict.  c.  15,  8. 
ante^  p.  1296.  13. 
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provision  is  extended  by  siat.  1  &  2  Vict.  c.  64,  s.  1,  to  any  person 
or  persons  who  either  alone  or  together  are  seised  of  or  have  the 
power  of  acquiring  or  disposing  of  the  fee  simple  in  possession  of 
any  tithes  or  rent-charge ;  and  by  s.  3,  where  tithes  and  the  lands 
charged  therewith  are  settled  to  the  same  uses,  the  tenant  for  life 
may  cause  them  to  merge  in  the  land.  These  statutes  (i)  extend  to 
land  of  copyhold  or  any  other  tenure.  A  further  extension  of  the 
merger  of  tithes  will  be  found  in  the  stat.  2  &  3  Vict.  c.  62.  Sec- 
tion 72  of  the  stat.  6  &  7  Will.  IV.  c.  71,  contains  a  provision  for 
future  alteration  of  the  apportionment ;  by  virtue  of  this  provision, 
any  land-owner  may  discharge  such  portion  as  he  may  wish  to  sell, 
provided  the  residue  of  his  land  left  charged  with  the  rent-charge 
be  of  the  value  required  by  sect.  58,  that  is,  three  times  the  value  of 
the  rent-charge  (A).  By  sects.  79  and  80,  if  any  tenant  of  lands 
at  rack-rent  dissent  from  paying  the  rent-charge,  the  landlord  may 
take  the  tithes  during  the  tenancy;  and  any  tenant  paving  the 
rent-charge,  is  to  be  trowed  the  same  in  account  with  his  landlord. 
By  sect.  81,  when  the  rent-charge  is  in  arrear  for  twenty-one  days, 
the  person  entitled  thereto  may  distrain,  after  ten  days'  notice; 
but  only  two  years^  arrears  can  be  recovered :  and  by  sects.  82,  83, 
if  rent-charge  be  in  arrear  for  forty  days,  and  there  is  no  sufficient 
distress,  a  judge  may  order  a  writ  to  issue  to  sheriff  to  summon  a 
jury  to  inquire  and  assess  arrears ;  on  the  return  of  the  inquisition, 
a  writ  of  habere  facias  possessionem  may  issue,  under  which  the 
land  may  be  held  by  the  owner  of  the  rent-charge,  till  the  arrears 
and  costs,  including  the  costs  of  cultivation,  be  satisfied ;  but  not 
more  than  two  years'  arrears  can  be  recovered.  Section  84  pro- 
vides for  the  case  of  Quakers.  By  sect.  86,  the  provisions  of  stat. 
4  &  5  Will.  IV.  c.  22,  and  11  Geo.  II.  c.  19,  (for  which,  see  ante^ 
p.  602,  3,)  shall  extend  to  all  rent-charges  payable  under  this  act. 
By  sect.  89,  this  act  shall  not  affect  any  right  to  any  tithes  which 
shjEdl  have  become  due  before  the  commutation.  By  sect.  90,  this 
act  is  not  to  extend  to  any  of  the  following  matters,  except  by 
special  agreement :  1.  Easter  offerings,  mortuaries,  and  surplice 
fees  (/).  2.  Tithes  of  fish  or  of  fishine.  3.  Personal  tithes,  except 
mills.     4.    Mineral  tithes.     6.   Tithes  in  the  city  of  London. 

6.  Permanent  rent-charge  or  payment  in  lieu  of  tithes  on  houses 
or  lands  in  any  city  or  town,  under  any  custom  or  private  act. 

7.  Lands,  of  which  the  tithes  are  already  perpetually  commuted  or 
extinguished  by  act  of  parliament. 

(t)  1  &  2  Vict.  c.  64,  8.  4.  (0  See  stat.  2  &  3  Vict.  c.  62,  s.  9. 

{k)  See  stat.  2  &  3  Vict.  c.  62,  s.  2. 
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I.  In  what  Cases  an  Action  of  Trespass  may  be  maintained^  p. 
1312. 

II.  Where  Trespass  cannot  be  maintained^  p.  1318. 

III.  Of  the  Deckaration,  p.  1S21. 

IV.  Of  the  Pleadings^  and  herein  of  the  new  Rules,  p.  1326. 

1.  Of  the  Plea  of  Not  Guilty,  p.  1325. 

2.  Accord  and  Satisfaction,  p.  1326. 

3.  Liberum  Tenementum,  p.  1327. 

4.  Estoppel,  p.  1328. 

5.  License,  p,  1329. 

6.  Process,  p.  1332. 

7.  Right  of  Common,  p.  1333. 

8.  Right  of  Way,  p.  1334. 

9.  Tender  of  Amends,  p.  1340. 
V.  Evidence,  p.  1340. 

VL  Damages,  p.  1342 ;  Cb«to,  p.  1342. 


I.  /ti  trAa^  Cases  an  Action  of  TreqHiss  may  be  maintained. 

The  land  of  every  owner  or  occupier  is  inclosed  and  set  apart 
from  that  of  his  neighbour,  either  by  a  visible  or  tangible  fence,  as 
one  field  is  separated  from  another  by  a  hedge,  wall,  &c.,  or  by  an 
ideal  invisible  boundary,  existing  only  in  the  contemplation  of  Jaw, 
as  when  the  land  of  one  man  adjoins  to  that  of  another  in  the  same 
open  or  common  field.  Hence  every  unwarrantable  entiy  upon  the 
land  of  another  is  termed  a  trespass  by  breaking  his  close.  The 
form  of  action  which  the  law  has  prescribed  for  this  injury  is  an 
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action  of  trespass  m  et  armis  quare  clatisum  fregit^  in  which  the 
plaintiff  may  recover  a  compensation  in  damages  for  the  injury 
sustained.  Although  the  words  of  the  writ  are  quare  clausum 
fregit,  yet  it  has  been  adjudged,  in  many  instances  where  the  plain- 
tiff had  not  an  interest  in  the  soil,  but  an  interest  in  the  profits 
only,  that  trespass  may  be  maintained,  and  this  form  pursued* 
Hence,  it  was  holden  (a),  that  the  grantee  or  patentee  of  the  king 
de  herbagio  foresteB,  might  maintain  trespass  against  any  person 
who  consumed  or  destroyed  the  grass,  and  that  the  writ  should  be 
quare  clausum  &^t.  oo  where  plaintiff  is  entitled  to  the  vesture 
of  land  (&),  that  is,  com,  grass,  underwood  (c),  and  the  like.  So 
where  plaintiff  had  an  exclusive  (1)  right  of  cutting  turves  in  a 
moss :  although  the  manor  in  which  the  moss  was  situate  belonged 
to  another  (d).  So  if  it  is  agreed  between  J.  S.  (e),  and  the  owner 
of  the  soil,  that  J.  S.  shall  plough  and  sow  the  ground,  and  that  in 
consideration  thereof,  J.  S.  shall  give  the  owner  of  the  soil  half  the 
crop,  J.  S.  may  maintain  trespass  for  treading  down  the  com  ^2). 
So  if  a  meadow  be  divided  annually  among  certain  persons  by  lot, 
then  after  the  several  portion  of  each  person  is  allotted,  each  is 
capable  of  maintaining  an  action  of  trespass  quare  clausum  fregit ; 
for  each  has  an  exclusive  interest  for  the  time  (/).  The  plaintiff, 
on  the  6th  of  June,  1804  (^),  agreed  with  the  defendant  for  the 
purchase  of  a  standing  crop  of  mowing  grass,  then  growing  in  a 
close  of  defendant's.  The  grass  was  to  be  mowed,  and  made  into 
hay,  by  the  plaintiff;  but  tiie  time  at  which  the  mowing  was  to 
begin  was  not  fixed.  Possession  of  the  close  was  retained  by  the 
defendant.  Before  the  plaintiff  had  done  any  act  towards  carrying 
the  agreement  into  effect,  the  defendant  refused  to  complete  the 


i; 


\a)  Dyer,  285,  b.  pi.  40.  («)  WeUk  y.  HdU,  per  Powell,  J.,  at 

b)  1  Inst.  4  b.  Wells,  1700,  Salk.  MSS. ;  Bull.  N.  P.  85. 

(e)  Moor,  355,  pi.  483.  (/)  See  Cro.  Eliz.  421. 

(d)  WiliOH  y.  Maekretk,  3  Barr.  1824.  (ff)  Cro$hy  y.  Wadawarth,  6  East,  602. 


(1)  ''To  maintain  trespass,  it  is  essential  that  the  plaintiff  should  have 
exclusive  possession  at  the  time  of  the  injury  committed.  Hence  trespass 
will  not  lie  for  entering  into  a  pew  or  seat  in  a  church,  because  the  plaintiff 
has  not  the  exclusive  possession,  the  possession  of  the  church  being  in  the 
parson.''  Per  Buller,  J,,  I  T.  R.  430.  The  proper  form  of  action  for 
this  injury  is  an  action  of  trespass  on  the  case ;  to  support  which,  the 
plaintiff  must  prove  a  ri^ht,  either  by  a  faculty  or  by  prescription,  which 
supposes  a  faculty  havrag  been  formerly  granted.  For  the  law  on  this 
subject,  see  ante^  p.  1113. 

(2)  In  such  case  the  owner  is  not  jointly  concerned  in  the  growing 
com,  but  is  to  have  half  after  it  is  reaped,  by  way  of  rent,  which  may  be 
of  other  things  than  money  ;  although,  in  I  Inst.  142,  it  is  said,  it  cannot 
be  of  the  profits  themselves.  But  that,  as  it  seems,  must  be  understood  of 
the  natural  profits.     Bull.  N.  P.  85. 
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agreement,  and  sold  the  grass  to  another  person,  whom  he  directed 
to  cut  and  carry  away  the  same.     Trespass  quare  clausum  jregit 
was  brought,  stating  in  the  declaration  that  the  close  was  m  the 
possession  of  the  plaintiff.     Lord  JEllenhorough^  C.  J.,  said,  that  aa 
the  plaintiff  appeared  to  have  been  entitled,  (if  entitled  at  all  under 
the  agreement  stated,)  to  the  exclusive  enjoyment  of  the  crop 
growing  on  the  land,  during  the  proper  period  of  its  full  growth, 
and  until  it  was  cut  and  carried  away,  he  might,  in  respect  of  such 
exclusive  right,  maintain  trespass  against  any  person  doing  the 
acts  complained  of,  according  to  the  authority  of  1  Inst.  4  b. ;  Fitz. 
Abr.  Tres.  1 49,  and  Bro.  Abr.  Tres.  273,  and  Wilson  v.  Machreth^ 
3  Burr.  1826.     But  the  court  were  of  opinion,  that  as  the  agree- 
ment was  by  parol,  it  was  competently  discharged  by  parol  whOe 
it  remained  executory,  and  that  on  this  ground  the  plamtiff  was  not 
entitled  to  i*ecover.     Where  trees  are  excepted  in  a  lease,  the  land 
on  which  they  grow  is  necessarily  excepted  also ;  consequently,  if 
the  tenant  cut  down  the  trees,  the  landlord  may  maintain  trespass 
for  breaking  his  close  and  cutting  down  the  trees  (A).    The  property 
in  bushes  (i)  is  in  the  tenant,  even  where  they  are  cut  down  by  a 
stranger.     If  a  tree  grows  near  the  confines  of  the  land  of  two  par- 
ties, so  that  the  roots  extend  into  the  soil  of  each,  the  property  (A) 
in  the  tree  belongs  to  the  owner  of  that  land  in  which  the  tree 
was  first  sown  or  planted.    Where  two  adjacent  fields  are  separated 
by  a  hedge  and  ditch,  the  hedge  primd  facie  belongs  to  the  owner 
of  the  field  in  which  the  ditch  is  not.     If  there  are  two  ditches^ 
one  on  each  side  of  the  hedge,  then  the  ownership  of  the  hedge  must 
be  ascertained  by  proving  acts  of  ownership  (Q.     The  rule  about 
ditching  is  this  (m)  :  a  person,  making  a  ditch,  cannot  cut  into  his 
neighbour's  soil,  but  usually  he  cuts  it  to  tlie  very  extremity  of  his 
own  land ;  he  is  of  comrse  bound  to  throw  the  soil  which  he  digs 
out,  upon  his  own  land,  and  often,  if  he  likes  it,  he  plants  a  hedge 
on  the  top  of  it ;  therefore,  if  he  afterwards  cut  beyond  the  edge  of 
the  ditch,  which  is  the  extremity  of  his  land,  he  cuts  into  his  neigh- 
bour's land,  and  is  a  trespasser :  no  rule  about  four  feet  and  eight 
feet  has  any  thing  to  do  with  it  (3).     He  may  cut  the  thing  as 
much  wider  as  he  will,  if  he  enlarges  it  into  his  own  land. 

The  rule,  that  waste  land  near  a  highway  is  to  be  presumed 

(A)  Rolls  T.  Bock,  Somerset  Stimm.  (l)  Per  Bayley^  J.,  in  Ouy  t.   Weti, 

AsB.,  2  Geo.  II.,  per  Pro^yn,  J.,  MSS.  Somerset  Summ.  Ass.  1808. 

it)  Berriman  v.  Peacoekt  9  Bingh.  384.  (m)  Per  Lawrence,  J.,  in  Vowlet  ▼. 

k)  Holder  v.  Coatee,  1  M.  &  Malk.  Miller,  3  Taunt.  138. 
112|  per  Littledale,  J. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hedge  and 
ditch  belonged,  was  entitled  at  common  law  to  have  a  width  of  eight  feet, 
as  the  reasons^ble  wijdth  for  the  baee  of  his  bank  and  the  area  of  his  ditch 
together. 
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prirndfade  to  belong  to  the  owner  of  the  land  next  adjoining,  is 
not  confined  to  a  case  where  the  owner  of  that  land  is  a  freeholder, 
buf  extends  equally  to  cases  where  the  owner  is  a  copyholder  (n)  : 
but  in  either  case  evidence  may  be  given  to  rebut  the  presumption. 
The  common  user  of  a  wall  separatmg  adjoining  lands,  belonging  to 
different  owners,  is  primA  facie  evidence  that  the  wall  and  the  land 
on  which  it  stands  oelong  (o)  to  the  owners  of  adjoining  lands  in 
equal  moieties  as  tenants  in  common.  Secus,  where  the  quantity 
of  land,  which  each  party  contributes  (p)  is  known,  and  tne  wall 
built  at  the  joint  expense  of  the  two. 

The  action  of  trespass  (9)  quare  clansum  fregit  is  a  local 
action  (r).  Hence,  where  trespass  was  brought  for  entering  the 
plaintiff*s  house  in  Canada,  it  was  holden,  that  the  action  could  not 
be  maintained ;  BulUr,  J.,  observing,  *^  It  is  now  too  late  for  us 
to  inquire  whether  it  were  wise  or  politic  to  make  a  distinction 
between  transitory  and  local  actions ;  it  is  sufficient  for  the  courts, 
that  the  law  has  settled  the  distinction,  and  that  an  action  quare 
clausum  fregit  is  local.  We  may  tiy  actions  here,  which  are  in 
their  nature  transitory,  though  arising  out  of  a  transaction  abroad, 
but  not  such  as  are  in  their  nature  local.^  The  action  of  trespass 
vi  et  armis  is  termed  a  possessory  action,  to  distinguish  it  n'om 
those  actions  in  which  the  plaintiff  must  show  a  title.  Being  founded 
on  an  injury  to  the  possession,  it  is  essential  that  the  plaintiff  should 
be  in  the  actual  possession  of  the  dose  at  the  time  when  the  injury 
is  committed;  but,  as  against  a  stranger  or  wrong-doer,  it  is  imma- 
terial whether  such  possession  be  founded  on  a  good  title  or  not  (s). 
Even  a  tortious  possession  will  support  trespass  against  a  wrong- 
doer. The  plaintiff  declared  in  tr^pass  upon  his  possession  (t)  ; 
defendant  made  title,  and  gave  colour  to  the  plaintiff;  plaintiff 
replied  de  injuria  sud  proprid^  and  traversed  the  title  set  out  by 
the  defendant ;  and  upon  demurrer,  on  the  authority  of  Ooslin  v. 
Williams^  P.  5  Geo.  I.,  the  court  held  this  a  good  replication ;  for 
it  lays  the  defendant's  title  out  of  the  case,  and  then  it  stands  upon 
the  plaintiff's  possession,  which  is  enauah  against  a  torang-doer  (v), 
and  the  plaintiff  need  not  reply  a  title.  In  like  manner  it  was 
holden  (or),  that  plaintiff  in  possession  of  glebe  land  under  a  lease, 
void  by  stat.  13  Eliz.  c.  20,  b^  reason  of  the  rector's  non-residence, 
might  maintain  trespass  agamst  a  wrong-doer.  By  induction  the 
parson  is  put  into  possession  of  a  part  for  the  whole,  and  may  main- 
tain an  action  for  a  trespass  on  the  glebe  land  (y),  although  he  has  not 

(n)  Doe  d.  Prmg  y.  Pearsey,  7  B.  &  s.  22,  ante,  p.  494. 

C.  304.     See  Doe  d.  Barrett  y.  Kemp,  (9)  See  Dent  y.  Oliver,  Cro.  Jac.  123. 

2  Bingh.  N.  C.  102,  ante,  p.  748.  (/)  Cory  v.  Holt,  Str.  1238 ;  11  Eait, 

(0)  Cubitt  y.  Porter,  8  B.  &  C.  257  ;  70,  n. 

Wiltehire  y.  Si4ford,  ib.  259,  n.  («)  Holmee  y.  Newlande,  11  A.  &  E. 

(j})  Matte  y.  Hawkine,  5  Taunt.  20.  52. 

iq)  Douleon  y.  Matthewe  and  another,  (x)  Oraham  y.  Peat,  I  East,  244. 

4  T.  R.  503.  (y)  Sulwer  y.  Bulwer,  2  B.  &  A.  470. 

(r)  Bat  see  sUt.  3  &  4  WiU.  IV.  c.  42, 
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taken  actual  poasession  of  it.  The  contractors  for  making  a  navigable 
canal  having,  with  the  permission  of  the  owner  of  the  soil,  erected  a 
dam  of  earth  and  wood  upon  his  close,  across  a  stream  there,  for 
the  purpose  of  completing  their  work,  have  a  possession  sufficient 
to  entitle  them  (2)  to  maintain  trespass  against  a  wrong-doer. 
Where  wood-lands,  and  the  timber  thereon,  l^longed  to  the  crown, 
and  the  plaintiff  (a)  paid  a  nominal  rent  to  the  crown  for  the  privi* 
lege  of  shooting  the  game,  and  it  appeared  that  a  person,  by  leave 
from  him,  cut  and  took  away  the  grass  from  the  sides;  it  was 
holden,  that  although  he  took  no  le^  estate  firom  the  crown  for 
non-compliance  witn  the  stat.  1  Ann.  c.  7,  s.  6,  and  could  not 
therefore  have  maintained  ejectment,  nor  even  have  retained  pos- 
session as  against  the  crown,  yet  that  he  might  maintain  trespass 
against  a  piurty  having  no  title,  and  a  wrong-doer ;  held  also,  that 
payment  of  the  rent,  the  exercise  of  the  privilege  of  shooting  over 
the  land,  and  the  cutting  of  the  erass  by  the  phintiff's  permission, 
was  sufficient  evidence  to  go  to  a  jury,  and  for  them  to  find  that  he 
was  in  the  actual  possession  of  all  but  the  trees.     It  seems  that  the 

flaintiff  could  not  have  been  treated  by  the  crown  as  an  intruder, 
f  a  man  be  disseised,  after  his  re-entry  he  may  have  an  action  of 
trespass  against  the  disseisor  for  any  trespass  done  by  him  after  the 
disseisin  (jb)  ;  for  by  his  re-entry  his  possession  is  restored  ah  initio^ 
If  he  who  has  the  right  to  hmd  enters,  he  thereby  acquires  the 
lawful  possession,  and  may  maintain  (c)  trespass  against  any  penon 
who  being  in  possession  at  the  time  of  his  entrv,  wrongfully  con- 
tinues upon  the  land ;  and  a  lessor,  having  entered  at  the  expiration 
of  the  term,  may  sue  in  trespass  persons  claiming  under  the  late 
tenant  as  well  as  the  late  tenant  himself  (d) ;  but  where  a  tenant 
remains  in  possession  after  the  expiration  of  his  term,  the  landlord 
is  not  justified  in  expelling  him  by  force,  in  order  to  regain  posses- 
sion (e).  It  is  not  necessary  that  the  party  who  makes  the  enti^ 
should  declare  that  he  enters  to  take  possession :  it  is  sufficient,  if 
he  does  any  act  to  show  his  intention. 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is  done, 
is  no  trespasser,  unless  the  trespass  is  done  to  his  use  (/)  or  for  his 
benefit,  and  then  his  agreement  subsequent  amounts  to  a  command ; 
for,  in  this  case,  omnu  ratihcAitio  retrotrahitur  ei  mandaio  {Bqui" 
paratur.  But  it  is  otherwise,  if  the  trespass  be  not  done  to  his  use. 
A.  having  knowingly  received  from  B.  a  chattel,  (which  B.  has 
wrongfully  seized,)  upon  demand  refused  to  give  it  back  to  the 
owner ;  there  was  not  any  proof  that  the  seizure  was  to  A.'^s  use ; 


!; 


(j)  D!f9fm  y.  ColHeh,  5  B.  &  A.  GOO.  {d)  Hejf  t,  Moarkouief  6  Bingfa.  N.  C 

[a)  Harper  y.  CharUiwarth,  4  B.  &  C*  52,  recogniziiig  Buteker  y.  ButcMer, 

574.  (e)  Newiom  y.  HarUmd^  1  M.  &  Gr. 

{b)  2  Rol.  Abr.  554,  pi.  5.  644. 

(c)  Buicher  ▼.  Butcher,  7  B.  &  C.  399,  (/)  4  Inst.  317,  cited  by  Parhe,  J.,  4 

recogniziqg  TawU<m  y.  Coetar,  7  T.  R.  B.  &  Ad.  616. 
432 ;  aUtt  p.  670. 
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it  was  holden  (g)^  that  A.  was  not  a  joint  trespasser  with  B. 
Although  every  person  has  of  common  ri^ht  a  liberty  of  coming 
into  a  public  market  for  the  purpose  of  buying  and  selling  (A),  yet 
he  has  not  of  common  right  a  liberty  of  |>lacing  a  stall  there,  but  he 
must  acquire  such  liberty  by  a  compensation,  umich  is  called  stallage. 
Hence  trespass  may  be  mamtained  by  the  owner  of  the  soil  asainst 
a  person  who  unlawfully  places  a  stall  in  the  market.  The  authority 
of  the  preceding  case  was  recognized  in  the  Mayor,  ^c.  ofNcrwick, 
v.  SwanUy  2  BL  R.  1117,  where  it  was  holden,  that  trespass  would 
He  for  setting  tables  in  a  market-place  for  the  sale  of  ffoods  without 
leave  of  the  owner  of  the  soil.  The  lord  or  owner  of  the  soil  may 
maintain  trespass  against  a  commoner  (i),  who  is  guilty  of  an  entry 
on  the  common,  for  the  purpose  of  chasing  the  conies  there :  for  the 
commoner  can  justify  an  entry  merely  for  the  purpose  of  using  his 
common. 

Tenants  in  common  ought  to  join  in  trespass  quare  clausum 
fregit ;  for  if  one  tenant  in  common  bring  trespass  qu,  cLfr.  without 
his  companion,  it  may  be  pleaded  in  aoatement  (Jt).  In  trespass 
vi  et  annis  for  taking  and  carrying  away  goods,  it  is  not  essentuiUy 
necessary  that  the  plaintiff  should,  at  the  time  when  the  act  was 
done  which  constitutes  the  trespass,  have  the  actual  possession  of 
the  thing  which  is  the  subject  matter  of  the  trespass :  it  is  suffi- 
cient, if  he  has  a  constructive  possession  in  respect  of  the  right 
being  actually  vested  in  him.  Hence  (Z),  if  a  lord  be  entitled  to  a 
waif  and  estray,  within  his  manor,  he  may,  before  seizure,  maintain 
trespass  affainst  a  stranger  who  shall  take  away  the  waif  or  estray ; 
for  the  ri^t  is  in  the  lord,  and  a  constructive  possession,  in  respect 
of  the  thing  being  within  the  manor  of  which  he  is  lord.  So  an 
executor  (m  has  a  right  immediately  on  the  death  of  the  testator, 
and  this  nght  draws  after  it  a  constructive  possession  firom  the  time 
of  the  death  of  the  testator.  If  a  man  gives  me  goods  (n),  which 
are  at  York,  and  before  I  have  possession  a  stranger  take  them, 
yet  IshaU  have  trespass ;  because  by  the  gift  the  property  is  in  me, 
to  which  the  law  annexes  possession.  But  semble  that  the  gift 
must  be  by  deed  or  instrument  of  rift  (o).  The  owner  of  a  piece  of 
land  granted  liberty  to  A.  (p)  and  nis  heirs  to  build  a  bridge  on  his 
land,  and  A.  covenanted  to  build  a  bridge  for  public  use,  to  keep  it 
in  repair,  and  not  to  demand  toll.  The  bricbe  was  built  by  A.  of 
materials  purchased  at  his  expense :  part  oi  the  materials  of  the 
bridge  having  been  taken  away  by  a  wrong-doer ;  it  was  holden,  that 
the  public  had  only  a  license  to  make  use  of  the  materials  while 

(g)  WUmm  t.  Barker  okd  MUchtU,  4  (m)  FMer  r.  Young^  2  Bulstr.  268. 

B.  a  Ad.  614.  hi)  Bro.  Abr.  TreipaM,  pL  303. 

\k)  Mayor,  See,  qf  Northampton    t.  (o)  IroM  ▼.  SnuUlpiece,  2  B.  &  A.  551 ; 

Wardf  2  Str.  1238 ;  1  Wils.  107.  po9t,  p.  1347,  and  see  Reeveo  y.  Ctg>perf 

t)  Hadeidm  t.  OryueU,  Cro.  Jac.  195.  5  Bingh.  N.  C.  136 ;  6  Scott,  877. 
k)  Comyns'  Dig.  Abatement  (£.  10).  (p)  Harriton  y.  Parker,  6  East,  154. 


!' 


(0  p.  N.  B.  91,  b. 
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they  formed  part  of  the  bridge  for  the  purpose  of  passage ;  and  when 
they  ceased  to  be  part  of  the  bridge,  A.'s  original  property  in  them 
reverted  to  him,  discharged  of  the  right  of  user  by  the  public,  and 
consequently  that  A.  might  maintain  trespass  for  the  aspartavU 
against  the  wrong-doer.  In  like  maimer,  if  the  owner  of  knd 
builds  houses  (^),  and  marks  out  a  street,  and  assigns  part  of  the 
land  as  a  public  highway ;  this  will  not  be  consider^  as  a  transfer 
of  the  absolute  property  in  the  soil,  so  as  to  prevent  the  owner  from 
maintaining  trespass  for  an  injury  to  the  soil,  e.  g.^  for  placing  the 
end  of  a  bndge  thereon. 

An  action  of  trespass  lies  against  any  person  who  gleans  on 
another's  ground  after  harvest  (r) ;  for  a  right  to  glean  cannot  be 
claimed  by  anv  person  at  common  law.  Neither  have  the  poor  of 
a  parish  Uffally  settled  such  right.  Trespass  will  lie  (s)  against  a 
peace  officer  who  seizes  goods  under  a  search-vi^arrant  not  specified 
therein.  Though  the  freehold  of  the  churchyard  is  the  parson's, 
trespass  lies  at  the  suit  of  a  person  at  whose  expense  a  tomb-stone 
has  been  erected,  against  a  person  who  wrongfully  removes  it  from 
the  churchyard  and  erases  the  inscription  (t).  it  is  a  direct  tres- 
pass to  injure  the  person  of  another,  oy  driving  a  carriage  against 
the  carriage  wherein  such  person  is  sittine,  aluough  the  last  men- 
tioned carriage  be  not  the  property  nor  m  the  possession  of  the 
person  injured  (u).  And  although  if  a  person  does  an  injury  by  an 
unavoidable  accident,  an  action  does  not  lie,  yet  if  any  blame 
attaches  to  him,  although  he  be  innocent  of  any  intention  to  injure, 
as  if  he  drive  a  horse  too  spirited,  or  pull  the  wrong  rein  (a;),  or  use 
imperfect  harness,  and  the  horse  taking  fright  kills  another  horse, 
then  trespass  may  be  maintained. 

.  By  stat.  21  Jac.  I.  c.  16,  s.  3,  all  actions  of  trespass  quare 
clausum  fregit  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  actions. 


XL   Where  Trespass  cannot  be  maintained. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass.  Such  is 
an  entry  to  demand  rent  due  for  the  enjoyment  of  the  land,  to  take 
and  carry  off  tithes  after  they  have  been  set  forth,  or  to  distrain  for 
rent  arrear  or  damage  feasant.  It  had  been  holden,  that  a  person 
might  justify  the  foUowing  a  fox  with  hounds  over  the  grounds  of 


LBLde  ▼.  Shepherd,  Str.  1004.  (0  Spotmer  t.  Breweter,  3  Bingb.  136. 

Sieet  y.  Houghton  and  W\fe,  per  («)  Hopper    and   Wife    y.  Reeve,    7 

Lord  Louffhborouffh,  C.  J.,  Heath,  J.,  Taunt.  698. 

and  WUeon,  J. ;  diMentiente  Gouid,  J,,  (x)  JVakeman  y.  Rolfimon,   I  Bingh. 

1  H.  Bl.  51.  213. 
(«)  Crozier  y.  Cundey,  6  B.  &  C.  232. 
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another,  if  therie  wei^  not  any  further  damage  committed  than  was 
absolutely  necessary  for  the  killing  the  fox  (y) ;  but  the  law  now  is, 
that  a  person  may  not  enter  the  grounds  of  another  merely  for  the 
sport  and  diversion  of  the  chase  (z).  Where  a  person  goes  out 
sporting  with  his  friends,  and  purposely  leads  them  on  to  anothcr^s 
land,  he  is  equally  guilty  of  a  trespass  (a),  although  he  may  remain 
oif  the  land  whilst  his  mends  go  on  it.  But  in  mason  y.  KeelinOy 
Lord  Raym.  608,  Holt,  C.  J.,  said,  that  if  a  dog  breaks  a  neighr 
bourns  close,  the  owner  will  not  be  subject  to  an  action.  One 
tenant  in  common  cannot  bring  an  action  of  trespass  against  his 
co-tenant,  because  each  of  them  may  enter  and  occupy  in  common, 
&e.  per  my  et  per  tout,  the  lands  and  tenements  which  they  hold 
in  common  (&).  So  if  from  the  finding  of  the  jury  it  appears  to 
be  a  tenancy  in  common  (c);  judgment  shall  be  given  for  defendant, 
although  the  issue  be  found  against  him.  Bargainee  for  years 
cannot  maintain  trespass  before  entry  and  actual  possession  (<i). 
If  A.  make  a  lease  for  years  («),  excepting  the  trees,  and  had  after- 
wards an  intention  to  sell  them,  the  law  gives  the  lessor,  and  those 
who  would  buy,  power  as  incident  to  the  exception  to  enter  and 
show  the  trees  to  those  who  would  buy  them,  for  without  sight 
none  would  buy,  and  without  entry  none  could  see.  A  lessor, 
during  the  term,  cut  down  some  oak  pollards  growing  upon  the  de- 
misea  premises  which  were  unfit  for  timber ;  it  was  holden  (/),  that 
as  tenant  for  life  or  years  would  have  been  entitled  to  them,  if 
they  had  been  blown  down,  and  was  entitled  to  the  usufruct  of 
them  durinff  the  term,  the  lessor  could  not,  by  wrongfully  severing 
them,  acquire  any  right  to  them ;  and,  consequently,  that  he  or  his 
vendee  could  not  maintain  trespass  against  the  tenant  for  taking 
them.  The  plaintiff  was  the  landlord  of  a  house  (jr),  which  he  let 
to  A.,  ready  furnished,  and  the  lease  contained  a  schedule  of  the 
furniture.  An  execution  issued  against  A.,  under  which  defendant, 
as  sheriff,  seized  part  of  the  furniture,  although  notice  was  given  to 
the  officer  that  it  was  the  property  of  plaintiff:  plaintiff  brought 
trespass.  Adjudged  per  Cur.,  that  it  would  not  lie.  Trespass  wiH 
not  lie  by  the  assignees  of  a  bankrupt  against  a  shmn(A)  for 
taking  the  goods  of  a  bankrupt  in  execution,  after  an  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  commission,  notwithstanding 
he  sells  them  after  the  issuing  of  the  commission,  and  after  the 
provisional  assignment,  and  notice  from  the  provisional  assignee 

(y)  Qwndry  t.  FeUham,  1  T.  R.  334.  157. 

{x)  Earl  ^  Euex  t.  Ct^el,  Hertford  (cf)  Admitted,  Lutwieh  y.  MUtoHfCto. 

Stun.  Am.  1809,  Lord  EUenborough,  C.  J.,  Jac.  604. 

2  Chitty,  Game,  1381.    And  see  the  re-  (e)  LifortTi  caae,  last  resolution,   11 

marks  there  of  the  C.  J.  on  Gundry  y.  Rep.  52,  a. 
FeUhmn,  (/)  Ckamton  r.  Patch,  5  B.  &  C.  897. 

(a)  Hill  y.   Walker,    Peake's   Addl.  (g)  Ward  y.  Macauley  and  another, 
Cases,  234.  4  T.  R.  489. 

(b)  Littl.  Sec.  323.  (A)  Smiih  y.  MUlee,  1 T.  R.  475.   See 

(c)  Beninfftan  y.  Beningtan,  Cro.  Elix.  ante,  p.  241. 
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not  to  BelL  CTondemnation  of  gooda  in  the  Exchequer  is  sd 
oondusiYe  and  bo  altera  the  property  (t)?  that  trespass  will  not 
lie  against  the  officer  for  seizing  the  goods  condenmed;  for  the 
condemnation  has  relation  to  the  time  of  seizure,  at  which  time 
the  goods  were  the  goods  of  the  king,  and  not  of  the  plaintiff.  So 
where  a  ship  was  seized  as  forfeits  under  the  Navigation  Act| 
12  Gar.  11.  c.  18  (A),  by  a  governor  of  a  foreign  country 
belonging  to  Great  Britain ;  it  was  holden  (/),  that  the  owner 
cannot  maintain  trespass  against  the  party  seizing,  although  the 
latter  do  not  proceed  to  condemnation ;  for  by  the  forfeiture  the 
property  is  divested  out  of  the  owner.  So  where  a  ship  is  bond 
fide  seized  as  a  prize,  the  owner  cannot  (m)  sustain  an  action  in  a 
court  of  common  law  for  the  seizurCi  though  she  be  released  without 
any  suit  being  instituted  gainst  her ;  his  remedv,  if  any,  beinff  in 
the  court  of  admiralty.  !mspa8S  cannot  be  mamtained  for  taking 
an  excessive  distress,  where  the  distress  is  lawful,  the  whole  being 
one  entire  act  (n).  Neither  will  trespass  lie  for  an  irregular  dis- 
tress, where  the  irregularity  complained  of  is  not  in  itself  an  act 
of  trespass  (o),  but  consists  merely  in  the  omission  of  some  of  the 
forms  required  in  conducting  the  distress,  such  as  not  procuring 
goods  to  be  wpraised  before  they  are  sold.  The  true  construction 
of  the  provision  in  11  Geo.  11.  c.  19,  s.  19,  that  the  party  may 
recover  a  compensation  for  the  special  damage  which  he  sustains 
by  an  irregular  distress,  **in  an  action  of  trespass^  or  on  the 
cate^  (see  antBy  p.  680,)  is,  that  he  must  bring  trespass^  if  the 
injury  be  a  trespass ;  and  case^  if  it  be  the  subject  matt^  of  an 
action  on  the  case.  The  nature  of  the  irregularity  must  determine 
the  form  of  action.  Hence  for  an  irreffiuirity  consisting  in  the 
omission  to  appraise  the  soods  before  they  were  sold,  the  action 
ought  to  be  an  action  on  t£e  case.  But  where  the  party  remained 
in  possession  of  the  goods  in  the  plaintiff^s  house  beyond  the  five 
days,  and  then  removed  the  goods,  it  was  holden,  that  trespass  was 
maintainable ;  Lord  EUenhorough  being  of  opinion,  that  the  re- 
moval of  goods  was  a  distinct,  subsequent,  and  substantive  act  of 
trespass ;  and  Bayley^  J.,  conceiving,  that  although  the  party  was 
warranted  in  removing  the  goods,  yet  the  action  would  he  for 
Temaining  in  possession  beyonl  the  five  days,  that  being  a  new  act 
of  trespass ;  and  that  damages  might  be  given  for  such  continuance, 
although  the  party  was  not  a  trespasser .  during  the  five  days. 
Lord  JEUenborougn  observed,  that  he  could  not  understand  the 
statute  as  giving  an  option  to  maintain  trespass,  where  trespass 
would  not  he  by  the  rules  of  the  common  law ;  but  as  giving  an 
election  to  bring  trespass,  where  trespass  was  the  proper  remedy, 

.    (t)  BeoU  T.  Skwrman  and  tmoihtr^  2  (m)  FaUk  y.  P«ar»M,  4  Campb.  357 ; 

BL  R.  977.  ^  Mtnh.  133. 

{k)  Repealed.    See  m/e,  p.  93.  («)  Lytme  t.  Moody,  2  Str.  851. 

(/)  irattfw  andothen  t.  Detpwrd,  5  T.  (o)  Afcfftn^  ▼.  KembU,  3  Cimpb.  115. 
R.  112. 
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and  case  where  case  (q).  If  a  sheriff  continues  in  possession  after 
the  return  day  of  the  writ,  that  irregularity  makes  him  a  trespasser 
ab  initioy  but  will  not  support  the  allegation  of  a  new  trespass 
conunitted  by  him  after  the  acts  whidi  he  justifies  under  the 
execution  (r). 

Trespass  will  not  lie  against  an  officer  for  taking  eoods  or  cattle 
b^  virtue  of  a  replevin  («),  unless  a  claim  of  property  be  made  at  the 
tune  when  the  officer  comes  to  demand  them.  Trespass  will  not  lie 
aeainst  a  coroner  for  causing  a  person  to  be  put  out  of  the  room 
where  an  inquest  was  about  to  be  holden,  after  his  refusal  to  depart. 
It  did  not  appear  that  the  plaintiff  had  any  interest  in  the  matter  of 
the  inquest  which  the  coroner  was  about  to  take,  or  any  information 
to  offer,  which  might  ftirther  the  object  of  the  inquiry  (t).  If  a 
person  rated  to  the  poor,  object  to  the  rate  («),  e,  g^  because  it  is  a 
prospective  rate,  he  ouffht  to  appeal  te  the  next  sessions ;  and  if  he 
do  not,  he  cannot  mamtain  trespass  against  the  overseers  of  the 
poor,  who  distrain  on  him  for  non-payment  of  the  rate.  The  house 
of  the  plainti£^  an  uncertificated  bankrupt,  was  broken  open,  and 
effects  acauired  by  him,  subsequently  to  his  bankruptey,  were  taken 
by  the  detendants,  who  had  become  his  creditors  since  the  bank- 
ruptey, and  did  not  know  who  were  the  assignees  under  the  bank* 
ruptey.  The  bankrupt  having  sued  the  defendants  in  trespass,  they 
obtained,  after  a  rule  for  plea,  a  surrender  of  the  assignees'  interest 
in  the  effects  seized :  it  was  holden  (a;),  that  this  was  a  ratification  of 
the  seizure,  and  that  the  plaintiff  could  not  recover.  So  where  the 
assi^ees  of  an  uncertificated  bankrupt,  by  agreement,  for  a  valuable 
consideration  paid  to  them  by  a  thira  party,  nad  left  the  bankrupt's 
furniture,  &c.  in  his  possession,  and  afterwards,  notwithstancBng 
such  agreement,  seized  the  same,  it  was  holden  (y),  that  thev  were 
justified  in  so  doing,  an  uncertificated  bankrupt  not  being  entitled  to 
retain  any  property  against  his  assignees. 


III.  Of  the  Declaration, 

Venue. — The  action  of  trespass  guare  cktusum  fregit  is  a  local 
action,  and  consequently  the  venue  must  be  kid  in  the  county  where 
the  land  lies ;  for  otherwise  the  plainti£^  on  the  general  issue,  may 

{q)  Wmterboume  r,  Morgan,  11  East,  6  B.  &  C.  611. 

395.    See  EtkertoH  t.  Popplew^a,  atUg,  («)  Durrani  v.  Bays,  6  T.  R.  580. 

p.  681.  SeoiUi  if  he  has  no  land  in  the  parish  in 

(r)  AiiMmkead   t.   BladeSf  5  Taunt,  which  the  rate  is  made.    Weaver  ▼.  Priee, 

198.  3B.  &Ad.  409.    See  an^e,  p.  1173. 

(«)  Per  Hoii,  C.  J.,  in  HaUeti  ▼.  Byrt,  (jr)  Huil  y.  PieieregiU,   1  Biod.  & 

Cartii.  381.  Bingh.  282. 

(0  Oameti  t.  Ferrand  and  anoiker,  {y)  JWot  ▼.  Adameon,  3  B.  &  A.  225. ' 
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be  nonsuited  ai  the  trial,  unless  advantage  be  taken  of  the  stat.  3  & 
4  Will.  IV.  c.  42,  s.  22,  (seean^«,  p.  494,)  under  which  local  actions 
may  be  tried  and  writs  of  inquiry  executed  in  any  county,  if  court  or 
judge  shall  so  order ;  but  trespass  for  taking  goods  is  transitory,  and 
the  venue  may  be  laid  in  any  county ;  subject,  however,  to  its  being 
changed  upon  an  application  to  the  court,  supported  by  the  usual 
affidavit,  if  not  laid  in  the  county  where  the  action  arose.  The 
declaration  ought  to  allege  the  commission  of  the  fact  directly  and 
positively,  and  not  by  way  of  recital,  e.  g.^  for  that  on  such  a  day  the 
defendant  broke  ana  entered  the  plaintiff's  close,  and  not  for  that, 
iDhereas^  be. 

By  R.  O.  H.  T.  4  Will.  IV.  several  counts  in  trespass  for  acts 
committed  at  the  same  time  and  place  are  not  to  be  allowed. 

Day. — It  is  not  necessary  to  state  the  precise  day  on  which  the 
trespass  was  committed ;  it  will  be  sufficient  to  insert  any  day  before 
the  commencement  of  the  action.  Formerly,  in  order  to  avoid  the 
necessity  of  bringing  several  actions,  it  was  usual  for  the  plaintiff,  in 
cases  where  the  nature  of  the  trespass  permitted  it  (4),  to  declare 
with  a  continuando,  as  it  was  termed,  tlutt  is,  that  defendant  on  such 
a  day  committed  certain  trespasses  (specifying  them),  continuing 
the  same  trespasses  from  such  day  to  such  a  day,  at  divers  days  and 
times  ;  and  if,  as  was  generally  the  case,  the  declaration  contained 
a  charge  for  some  acts  which  did  not  lie  in  continuance,  as  well  as 
for  some  which  did,  then  the  continuing  was  expressly  confined  to 
those  trespasses  which  did  lie  in  continuance  (5).  This  was  the 
regular  mode  of  declJEuring,  but  it  frequently  happened  through  in- 
advertence, that  the  continuando  was  not  so  restrained,  but  was 
applied  to  all  the  trespasses  by  the  general  words  transgressiones 
pr€edictas  continuando^  in  which  case  objections  used  to  be  made ; 
out  the  oouits,  in  order  to  prevent  judgments  being  arrested  on  this 
ffround,  laid  down  a  rule  {z\  that  where  several  trespasses  were  laid 
in  one  declaration,  some  of  which  might  be  laid  with  a  continuando, 
and  some  not,  and  the  continuando,  instead  of  being  confined  to  such 

{z)  GUkm  y.  CUtyton,  3  Ley.  93 ;  Butler  t.  Hedges,  1  Lev.  210,  and  Foni^ 
Bivok  y.  BUhopPf  Salk.  639.     See  also      leroy  y.  Aylfner,  Lord  Raym.  239. 


(4)  Treading  down  and  consuming  grass,  &c.  with  cattle,  was  con* 
sidered  as  a  trespass  which  lay  in  continuance ;  but  taking  a  horse,  killing 
a  dog,  cutting  down  a  tree,  and  the  like,  being  acts,  which,  when  exe- 
cuted, could  not  be  repeated,  as  they  terminated  upon  the  commission  of 
them,  were  holden  not  to  lie  in  continuance. 

(5)  See  Co.  Ent.  tit.  Trespass,  p.  4,  where  the  declaration  stated, 
that  the  defendant,  on  such  a  day,  broke  the  close  of  the  plaintiff,  and  eat 
up,  trod  down,  and  consumed  the  grass  there  growing,  with  cattle,  and 
continuing  the  said  trespass  as  to  the  eating  up,  treading  down,  and  con* 
suming  the  said  grass  fiom  the  day  aforesaid  until  such  a  day,  &c. 
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as  lay  in  continuance,  went  to  all,  the  court,  after  verdict,  would 
restrain  the  continuando  by  intendment  to  those  trespasses  which 
might  be  laid  with  a  continuando.  The  form  of  declaring  with  a 
continuando  has  fallen  into  disuse,  the  language  of  the  modem  decla- 
rations beinff,  ^'  that  defendant,  on  such  a  day,  in  such  a  year,  and 
on  divers  other  days  and  times,  between  that  day  and  the  day  of  the 
conmiencement  of  the  suit,  committed  several  trespasses."  It  wUl 
be  perceived,  that  the  principal  object  of  the  ancient  and  modem 
form  is  the  same,  viz.  to  comprehend  several  trespasses  under  one 
declaration.  In  substance,  also,  both  forms  are  the  same :  but  the 
modem  form  is  more  concise,  and  it  is  attended  with  this  further 
advantage,  that  it  does  not  affi>rd  any  scope  for  those  nice  and  subtle 
objections,  which  used  to  be  raised  on  the  difference  between  acts 
which  lay  in  continuance  and  acts  which  did  not  (6).  Still,  however, 
care  must  be  taken  not  to  aUege  that  defendant  committed  a  single 
act,  or  an  act  which  terminated  in  itself,  on  divers  days  and  times, 
for  that  would  be  absurd  (a),  and  afford  just  cause  for  special 
demurrer. 

Formerly,  in  trespass  quare  clausumfreffityilie  plaintiff  might  have 
declared  generally  without  naming  the  close  (b) ;  but  now,  by  R.  G. 
H.  T.  4  Will.  IV.,  the  close  or  place  in  which,  &c.  must  be  desig- 
nated in  the  declaration  by  name  or  abuttals,  or  other  description, 
in  failure  whereof  the  defendant  may  demur  specially.  A  party  is 
not  to  be  turned  round  on  account  of  some  minute  variance  in  one 
of  several  particulars,  but  there  must  be  a  general  accurate  corre- 
spondence, faithfully  describing  the  close  in  substance,  and  conveying 
full  information  to  the  defendant  of  the  place  in  which  he  is  aUeged 
to  have  committed  the  trespass  (c). 

The  close  (d)  in  which,  &c.  does  not  mean  the  whole  close  referred 
to  in  the  declaration,  but  the  place  in  which  the  trespass  is  proved 
to  have  happened,  and  the  defendant  may  so  apply  it.  Where  the 
plaintiff  had  named  the  close  in  his  declaration,  and  the  defendant 
pleaded  liberum  ienementum  generally,  without  giving  any  further 
description  of  the  close ;  it  was  holden  («),  that  the  plaintiff  was  not 

(a)  See  BnffUik  y.  Pwritr,  6  Eait,  395.  recognized  in  Bas$eti  y.  Miiehell,  2  B.  & 

ib)  2  Bl.  1089.  Ad.  99. 

(c)  Per  Lord  DenmaH,  C.  J.,  deliyering  (e)  Ooeker  y.  CromptOH,  1  B.  &  C.  489, 
judgment  of  the  court  in  Webber  y.  recognized  since  the  new  rules  in  Lem- 
meharde,  I  O.  &  D.  114.  firiere  y.  Hunqthrey,  3  A.  &  £.  181 ;  4 

(d)  Bieharde  y.  Peake,  2  B.  ft.  C.  918,  Ney.  &  M.  638. 


(6)  If  by  continuance,  as  applied  to  this  subject,  trespasses  without  any 
intennission  were  to  be  understood,  it  is  scarcely  possible  to  conceive  many 
acts  of  which  continuance,  in  this  strict  sense,  could  justly  be  predicatecf. 
Consuming  and  spoiling  grass,  &c.,  with  cattle,  which  may  be  presumed 
to  be  levant  and  couchant  on  th^land,  day  and  night,  is  one  instance,  but 
it  would  be  difficult  to  enumerate  many  more. 

VOL.  II.  2  T 


182*  TRESPASS. 

driven  to  a  new  assignment,  but  was  entitled  to  recoyer  upon  proving 
a  trespass  done  in  a  close  bearing  the  name  given  in  the  declaration, 
although  the  defendant  might  have  a  close  in  the  same  parish  known 
by  the  same  name. 

In  trespass  for  taking  goods,  the  goods  must  be  specified  (/),  and 
an  omission  in  this  respect  will  not  be  aided  even  by  verdict  (g).  The 
declaration  must  also  state,  that  the  land  or  goods  were  the  plaintiff's 
land  or  goods ;  hence,  if  the  words  "  of  the  plaintiff,"  or  "  his,^  be 
omitted,  the  declaration  will  be  bad  ;  but  this  omission  may  be  aided 
by  pleading  over  (A).  In  declarations  for  taking  animals  fer€B 
natvrcB^  it  must  be  stated  that  the  animals  were  ei&er  dead,  tame, 
or  confined  ;  otherwise  property  in  the  plaintiff  cannot  be  alleged  ; 
at  least  such  allegations  will  be  bad  on  demurrer.  In  trespass  for 
taking  dwu  damas  ipsius  plaintiff,  in  a  certain  close  of  the  plaintiff, 
called  the  park  (t)  ;  on  general  demurrer,  the  declaration  was  holden 
to  be  bad,  because  a  person  cannot  have  property  in  deer  unless  they 
are  tame  and  reclaimed  (7) .  The  value  of  fixtures  may  be  recovered 
under  the  terms,  ^^  goods,  chattels,  and  effects,"  in  a  declaration  in 
trespass  (k).  As  to  the  necessity  of  alleging  the  trespass  vi  et  armis 
and  contra  pacem^  see  ante^  p.  28. 

(/)  5  Rep.  34,  b.  Brooke  ▼.  Brocket  1  Sidf.  184. 

(ff)  W^yat  r.Eeeington,  Str.  637 ;  Bertie  (t)  MaUocke  ▼.  JBof/ly,  3  Ler.  227. 

V.  Pickering^  4  Burr.  2455.  {k)  Pitt  r.  Shew,  4  B.  &  A.  206. 
{h)  See  an  instance  of  this  kind  in 


(7)  John  Rough  being  convicted  on  an  indictment  for  stealing  a  phea- 
sant*, value  40«.,  of  the  goods  and  chattels  of  H.  S.,  all  the  judges,  on  iL 
second  conference,  in  Easter  Term,  1779,  after  much  debate  and  diffe- 
rence of  opinion,  agreed  that  the  conviction  was  bad ;  for  in  cases  of 
larceny  of  animals /ens  natura,  the  indictment  must  show  that  they  were 
either  dead,  tame,  or  confined ;  otherwise  they  must  be  presumed  to  be  in 
their  original  state ;  and  that  it  is  not  sufficient  to  add  ^*  of  the  goods  and 
chattels**  of  such  an  one. 

*  Rough's  case,  2  East,  P.  C.  607. 
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IV.  Of  the  PUadings;  and  herein  of  the  New  Rules; 

1.  Of  the  Plea  of  Not  Guilty  y  p.  1325. 

2.  Accord  and  Satisfaction^  p,  1326. 

3.  Liberum  Tenementum^  p.  1327. 

4.  Estoppel,  p.  1328. 

5.  License,  p,  1329. 

6.  Process,  p.  1332. 

7.  Right  of  Common^  p.  1333. 

8.  22^A^  0/  Way,  p.  1334. 

9.  TVftdero/ilmencff,^.  1340. 

1.  Of  the  Plea  of  Not  GuiUy. 

Thb  general  issue  in  this  action  is,  not  guilty.     Under  stat.  3  & 
4  Will.  IV.  c.  42,  s.  1  (0,  (which  provides  that  the  contempkted 
rules  of  pleading  shall  not  disable  any  person  from  pleading  the 
general  issue,  and  giving  the  special  matter  in  evidence,  where  by 
statute  he  may  now  do  so,)  an  overseer  sued  in  trespass  for  taking 
A.'s  goods,  may  still  prove,  on  plea  of  not  guilty,  that  he,  as  over- 
seer, distrained  the  goods  for  a  poor's  rate  due  from  B.,  and  that 
the  goods  were  the  goods  of  B.,  and  not  of  A.  (m).     Wherever  a 
statute  says  that  a  party  may  prove  his  defence  under  the  geneitti 
issue,  it  means  that  ne  may  prove  the  whole  matter  of  defence  (n). 
By  R.  G.  H.  T.  4  Will.  IV.,  in  actions  of  trespass  quare  claumm 
freaity  the  plea  of  not  guilty  shall  operate  as  a  denial  that  the 
defendant  committed  the  trespass  aUeged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  possession 
of  that  place,  which,  if  intended  to  be  denied,  must  be  traversed 
specially.     In  actions  of  trespass  de  bonis  asportatis,  the  plea  of  not 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed 
the  trespass  allesed  by  taking  or  damaging  the  goods  mentioned, 
but  not  of  the  jpaintiff's  property  therein.     To  a  declaration  for 
breaking  and  entering  plainti£rs  close,  the  defendant  pleaded — 1st, 
not  guilty ;  2ndly,  that  the  close  was  not  the  close  of  the  plaintiff; 
3rdly,  that  the  close  was  the  soil  and  freehold  of  the  defendant :  it 
was  holden  (o),  that  evidence  of  possession  was  sufficient  to  entitle 
the  plaintiff  to  a  verdict  on  the  second  plea.     By  stat.  11  Oeo.  II. 
c.  19,  s.  21,  ^^  In  actions  of  trespass  brought  against  any  person 


s 


[I)  See  ante,  p.  148.  (n)  Per  Patteton,  J.,  S.  C. 

[m)  See  stat.   43  Elix.  c.  2,  n.  19 ;  (o)  Heath  t.  Milward,  2  Blngh.  N.  C. 

Haine  ▼.  Dateyt  4  A.  &  £.  892 ;  6  Ner.      98,  recognized  by  Patteton,  J.,  in  Car- 
&  M.  356.  fM^  ▼.  Welby,  8  A.  &  E.  878. 
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entitled  to  rents  or  services  of  any  kind,  their  bailiff  or  receiver,  or 
other  person,  relating  to  an  entry  by  virtue  of  this  act,  or  otherwise, 
upon  the  premises^  chargeable  with  such  rents  or  services,  or  to  any 
distress,  or  seizure,  sale,  or  disposal  of  any  goods  or  chattels  there- 
upon, the  defendants  may  plead  the  general  issue,  and  give  the  spe- 
cial matter  in  evidence.^  In  a  case  where  rent  being  in  arrear  (p), 
the  tenant  had  removed  his  goods  clandestinely  from  the  demised 
premises,  but  the  landlord  had  seized  them  as  a  distress  within 
thirty  days,  as  allowed  by  the  preceding  stat.  11  Geo.  II.  c.  19, 
8.  21 ;  it  was  holden,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant  could  not 
give  the  special  matter  in  evidence  upon  the  general  issue  by  virtue 
of  the  preceding  clause  (sect.  21) ;  for  that  clause  is  confined  to 
those  cases  where  the  distress  is  made  upon  the  premises  demised. 
In  this  case,  the  defence  must  be  pleaded  specially  (q). 

Where  a  person  is  arbitrarily  made  defendant  to  exclude  his 
testimony,  he  may,  if  nothing  is  proved  against  him,  be  acquitted, 
and  sworn  as  a  witoess  for  the  other  defendants  (r).  But  if  there 
be  the  slightest  evidence  against  one  of  the  defendants,  he  cannot 
be  acquitted  so  as  to  make  him  a  witness  (s).  With  regard  to 
defendants,  against  whom  there  is  not  any  evidence,  the  rule  is, 
that  the  verdict  in  their  favour  is  to  be  taken  at  the  end  of  the 
plaintiff's  case  (t)  ;  but  where  defendants  against  whom  the  counsel 
abandons  the  case  have  pleaded  special  pleas  of  justification,  they 
have  an  interest  in  the  record,  by  reason  of  their  liability  to  the 
costs  of  those  pleas,  and  ought  not  to  be  acquitted  till  the  special 
pleas  in  which  they  have  joined  are  disposed  of  («). 


2.  Accord  and  Satisfaction, 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions  where 
damages  only  are  to  be  recovered,  is  consequently  a  good  plea  in 
trespass  (x) ;  but  a  plea  of  accord,  without  satisfaction,  cannot  be 
supported.  Hence,  in  trespass  for  taking  cattle,  it  cannot  be 
pleaded,  that  it  was  agreed  **  that  plaintiff  should  have  his  cattle 
again^*  (y)  ;  for  this  is  no  satisfaction  for  the  injury  done.  So  where 
to  trespass  for  breaking  and  entering  the  plaintiff*s  close,  the  de- 
fendant pleaded  *^  that  in  Easter  Term  (z),  in  the  thirty-first  year  of 
the  present  reign,  the  plaintiff  declared  against  the  defendant  in 
this  cause  for  the  several  trespasses  above  supposed  by  the  defendant 

• 

(p)  VttHffhtm  T.  DapUt  1  Esp.  N.  P.  C.  318  ;  6  C.  &  P.  212. 

257,  Rooke,  J.  (u)  HUehm  y.  TeaU,  2  M.  &  Rob.  aO, 

(;)  Fumeaux  ▼.  Fotherby,  4  Campb.  Patteton,  J. 

136,  Lord  EUenborouffh,  C.  J.  (x)  9  Rep.  78,  a. 

(r)  B.  N.  P.  285.  (y)     1  RoU.  Abr.  128,   Aoooid,  (A.) 

(s)  Peake's  Evid.  168.  pL  7. 

(0  Child  y,  Chamierlam,  1  M.  &  Rob.  (r)  Jame$  y.  David,  5  T.  R.  141. 
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to  liave  been  done ;  and  that  afterwards,  and  before  plea  pleaded 
in  this  cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the 
plaintiff  and  defendant,  in  respect  to  an  action  then  lately  com- 
menced between  them,  which  was  that  day  settled,  as  follows :  that 
the  defendant  was  to  pay  £1  Is.  on  account  of  the  matter  in  dish 
pute,  and  the  plaintiff  was  to  pay  the  law  charges ;  and  further,  that 
whatsoever  disputes  then  were,  or  had  been,  or  might  be  in  being, 
touching  suits  or  actions,  to  the  day  of  the  date  of  the  said  agree- 
ment, should  cease  and  terminate  for  ever;  and  they  further  agreed 
to  bind  themselves  in  the  sum  of  d£*100,  whoever  should  commence 
an  action  or  suit,  in  respect  to  anything  in  being  to  the  then  present 
day.^  It  was  then  averred,  that  the  present  action,  and  the  action 
in  the  i^eement  mentioned,  were  the  same.  On  demurrer  to  this 
plea,  it  was  contended,  in  support  of  the  plea,  on  the  authority  of  an 
admission  in  Reniger  v.  Fogctssa  (z)j  that  the  agreement,  which  is 
an  effectual  plea  in  bar,  is  either  such  an  agreement,  as  is  executed 
and  satisfied  with  a  recompense  in  fact,  or  toitk  an  action  or  other 
remedy  to  execute  it^  and  to  recover  a  recompense  ;  that  here  the 
parties  agreed  to  bind  themselves  in  the  penalty  of  d£*100  to  abide 
by  their  accord ;  that,  therefore,  was  a  new  remedy,  which  fell 
directly  within  the  authority  cited.  But  the  court  were  of  opinion 
that  the  plea  was  bad ;  Ashhursty  J.,  observing,  that,  '^  supposing 
the  proposition  were  true,  that  whenever  the  agreement  is  such,  for 
the  breach  of  which  an  action  might  be  maintained,  [it  may  be 
pleaded  in  bar,]  yet  it  is  incumbent  on  the  party  pleading  it,  to  show 
that  an  action  could  have  been  supported  on  it.  In  order  to  found 
an  action  on  this  agreement,  the  plaintiff  must  have  stated  not  only 
the  agreement,  but  also  that  he  tendered  an  obligation  in  £100, 
ready  executed  to  the  defendant,  and  that  the  defendant  refused  to 
execute,  &c.;  but  no  action  could  have  been  sustained  on  this  con- 
tract, without  that  previous  step,  which  is  not  pleaded  here/' 


3.  Liberum  Tenementum. 

In  trespass  to  real  property,  the  defendant  may  plead  that  the 
close  in  which,  &c.  is  the  freehold  (liberum  tenementum)  or  cus- 
tomary tenement  of  the  defendant,  or  of  a  third  person  under  whom 
he  acted. 

To  a  plea  of  liberum  tenementum  (a),  where  the  plaintiff  replied, 
that  the  place  in  question  was  the  soil  and  freehold  of  the  plaintiff, 
and  not  the  soil  and  freehold  of  the  defendant ;  it  was  holden,  on 
special  demurrer,  that  the  replication  was  good;  for  the  words, 
"  that  it  is  the  freehold  of  the  plaintiff,*'  were  either  to  be  rejected 
as  surplusage,  or  to  be  considered  only  as  inducement ;  that  if  the 
plaintiff  had  said,  that  it  was  his  freehold,  absque  hoc  that  it  was 

(z)  Plowd.  5,  Up  b.  (a)  Lambert  y.  Siroother,  WiUes,  218. 
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the  freehold  of  the  defendant,  it  would  have  been  plamly  an  induce- 
ment only :  and  yet  that  was  exactly  the  same  case  as  the  present, 
for  there  is  not  any  distinction  between  trayerses  and  deniak. 
Where  the  defendant  pleads  liberum  tenementum  in  I.  S.,  and 
that  the  defendant  entered  by  his  command,  the  plaintiff,  in  his 
replication,  may  traverse  the  command.  This  point  was  solemnly 
adjudged  in  Chambers  v.  Donaldson^  11  East,  65,  ^notwithstanding 
the  case  of  Witham  v.  Barker ^  Yelv.  147,  and  the  dicta  in  Trecilian 
V.  Pyne,  Salk.  107,  and  ante,  tit.  "  Replevin,''  n.  (21),  p.  1191 ;)  the 
court  observing,  that  it  had  become  a  settled  rule,  that  possession 
was  sufficient  to  maintain  trespass  against  a  wrong-doer,  but  that 
this  rule  would  be  of  no  avail  if  the  command  were  not  traversable ; 
for  in  that  case  the  wrong-doer  might  shelter  himself  under  a  plea 
of  an  outstanding  freehold  in  a  stranger,  from  whom  he  derived  no 
authority  to  commit  the  trespass :  and  JBayley,  J.,  added,  that  it 
was  not  competent  to  a  wrong-doer  to  call  on  a  person  in  actual  pos- 
session to  set  out  his  title.  The  plaintiff  had  lands  abutting  on  one 
side  of  a  public  highway,  called  Shepherd'^s  Lane  (&),  (which  was 
prima  facie  evidence  that  half  of  the  lane  was  his  sou  and  freehold ;) 
it  was  holden,  that  he  might  declare  generally  for  a  trespass  in  his 
close,  called  Shepherd'^s  Lane,  and  that  it  was  incumbent  on  the 
deferfdant  to  plead  soil  and  freehold  in  another,  in  order  to  drive  the 
plaintiff  to  new  assign  the  trespass  complained  of  in  the  part  of  the 
lane  which  was  his  exclusive  property.  Where  the  plaintiff^  in  his 
declaration,  avers  a  single  act  of  trespass,  e,  g,,  that  on  such  a  day 
the  defendant  stopped  the  plaintiff's  cattle  and  cart,  and  the  de- 
fendant justifies  the  act,  there  cannot  be  a  new  assignment  (c). 


4.  JEstappeL 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact  or 
title  distinctly  put  in  issue,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties,  or  their 
privies,  in  respect  of  the  same  fact  or  title.  To  an  action  of 
trespass  for  digging  and  getting  coals  out  of  a  coal-mine  (d),  allegisd 
by  the  plaintiff  to  be  within  and  under  his  close  called  the  Cow 
Close ;  the  defendants  pleaded,  and  showed  title  regularly  brought 
down  to  them  in  right  of  the  wife,  by  fine,  recovery,  &c.,  from  one 
Sir  John  Zouch,  who  in  the  39th  year  of  Elizabeth  was  seised  in 
fee  of  the  manor  of  Alfreton,  and  of  certain  messuages  and  lands 
within  the  manor,  by  virtue  of  which  title  they  claimed  all  the  coals 
under  those  lands,  except  such  as  were  within  and  under  any  of  the 
messuages,  buildings,  orchards,  and  groimds,  which,  at  the  time  of 
a  recovery  suffered  in  the  reigi^  of  Queen  Elizabeth,  were  standing 

(b)  Slevetu  ▼.  Whittler,  11  East,  51.  ((()  Outram  y,  Morewood,  3  East,  346. 

(c)  Taylor  t.  ^i'M,  7  Taunt  156. 
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and  being  upon  the  said  lands  and  tenements,  and  which  coal  mines, 
with  the  exception  aforessud,  passed  under  a  bargain  and  sale  from 
Sir  John  Zouch  to  certain  bargainees ;  and  the  defendants  averred, 
that  the  coals  in  question  were  under  the  lands  of  that  former  owner, 
Sir  J.  Zouch,  and  were  derived  by  bargain  and  sale  to  certain  im- 
mediate bargainees,  and  from  them  to  the  defendant,  the  wife,  and 
were  not  within  or  under  any  of  the  messuages,  buildings,  orchards, 
and  gardens,  which  were  the  subject  of  the  exception.  To  this  plea 
the  plaintiff  replied,  and  relied,  by  way  of  estoppel,  upon  a  former 
verdict  obtained  by  him  in  an  action  of  trespass,  brought  by  him 
against  one  of  the  defendants,  EUen,  the  wife  of  the  other  defendant, 
she  being  then  sole,  in  which  he  declared  for  the  same  trespass  as 
now;  to  which  the  wife  pleaded,  and  derived  title  in  the  same 
manner  as  now  done  by  her  and  her  husband,  and  alleged,  that  the 
coal  mines  in  question,  in  the  declaration  mentioned,  were,  at  the 
time  of  making  the  before-mentioned  bargain  and  sale,  by  Sir  John 
Zouch,  parcel  of  the  coal  mines  by  that  indenture  bargained  and 
sold :  upon  which  point,  viz.  whether  the  coal  mines  claimed  by  the 
plaintiff,  and  mentioned  in  his  declaration,  were  parcel  of  what 
passed  under  Zouch's  bargain  and  sale  to  the  persons  under  whom 
the  wife  claimed,  an  issue  was  taken,  and  found  for  the  plaintiff,  and 
against  the  wif^.  The  question  was,  whether  the  defendants,  the 
husband  and  wife,  were  estopped  by  this  verdict,  and  judgment  there- 
upon, from  averring  in  the  present  action,  (contrary  to  the  title  so 
there  found  against  the  wife,)  that  the  coal  mines  now  in  question 
were  parcel  of  the  coal  mines  bargained  and  sold  by  the  before- 
mentioned  indenture.  It  was  holden,  that  the  husband  and  vrife 
were  so  estopped,  and  consequently,  that  the  plaintiff  ought  to 
recover.  But  since  the  case  of  Vooght  v.  Winch^  2  B.  &  A.  662, 
recognized  in  Doe  v.  Huddart^  2  Cr.  M.  &  R.  323  {e)y  the  judgment 
will  not  be  conclusive,  unless  it  is  pleaded  as  an  estoppel. 


5.  License. 

To  an  action  of  trespass,  the  defendant  mAj  plead,  that  he  com- 
mitted the  supposed  trespass  by  leave  of  the  plaintiff.  Where  a 
person  is  licensed  to  do  an  act,  it  is  necessarily  implied,  that  he  may 
do  every  thing  without  which  that  act  cannot  be  done.  Hence, 
where  to  trespass  against  A.,  B.,  and  C.  (/),  for  breaking  and 
entering  plaintiff's  house,  and  continuing  there  ten  days,  and  selling 
divers  goods ;  the  defendants  pleaded,  that  before  the  time,  when, 
&C.9  the  plaintiff  licensed  A.  to  enter  the  house,  and  to  continue 
therein  fer  the  sale  of  his  goods;  by  virtue  of  which  license,  A.  in 
his  own  right,  and  B.  and  C.  as  his  servants,  peaceably  entered  the 


(e)  Ante,  p.  767. 

(/)  Deimeii  r.  Graver  andother§,  WiUes,  195. 
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house  by  the  door,  then  open,  to  sell  the  said  goods,  and  in  and 
about  the  sale  of  goods,  necessarily  corUinued  in  the  house  for  ten 
daysy  &c.,  concluding  with  a  venfication.  On  demurrer,  it  was 
objected,  that  the  license  was  personal  to  A.,  and,  consequently,  it 
could  not  justify  the  entry  of  any  other  person ;  and  at  least  it  ousht 
to  have  appeared  on  the  lace  of  the  plea,  that  the  entry  of  the  other 
defendants  was  necessary  for  the  purposes  mentioned  in  the  license. 
But  the  court  overruled  the  objection,  WilleSi  C.  J.,  observing,  that 
unless  a  man  could  sell  goods  to  himself,  it  was  absurd  to  contoid 
that  this  was  a  license  to  A.  only  to  go  into  the  house ;  besides,  it 
was  highly  probable,  that  he  might  want  to  take  several  persona 
with  him,  in  order  to  assist  in  the  sale ;  and  this  is  sufficiently  set 
forth  in  the  plea ;  for  it  is  alleged,  that  all  three  necessarily  continmed 
in  the  house  for  ten  days,  to  sell  the  goods ;  and  if  their  continuance 
therein  were  necessary,  their  entrance  must  certainly  be  so  too,  and 
was  therefore  sufficiently  alleged  (8).  Where  the  plaintiff  complains 
of  several  trespasses  committed  on  several  days  (;),  and  the  defendant 
pleads  a  license  to  which  the  plaintiff  replies  de  injuria  su&proprid 
absque  tali  causd  ;  it  is  incumbent  on  the  defendant  to  show  a  license 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case  it  is 
not  necessary  for  the  plaintiff  to  new  assign  ;  for  the  meaning  of  the 
replication  is,  that  the  defendant  committed  the  several  trespasses 
without  a  license  for  each.  Where  a  defendant  iustified  the  stopping 
the  plaintiff's  cart,  on  the  ground  that  he  was  loading  his  cart  with 
turf  wrongfully  cut  from  the  waste  of  the  manor,  and  that  defendant, 
as  bailiff  of  the  lord,  stopped  the  cart.  Plaintiff  having  replied  de 
injuria  sua  propria ;  it  was  holden  (A),  that  in  order  to  rebut  the 
justification,  he-  could  not  ^ve  in  evidence  a  license  from  the  lord  to 
cut  the  tuif,  that  not  havmg  been  pleaded  b^  way  of  replication. 
License  to  enter  and  occupy  land  for  a  certam  time  amounts  to  a 
lease,  and  ought  to  be  pleaded  as  such  (i). 

The  defendant  may  also  justify  an  entry  into  the  house  or  land 
of  another  under  a  license  m  law.  Such  is  the  entry  into  an  inn 
or  tavern  at  seasonable  times,  an  entry  to  demand  rent  due  for 
the  enjoyment  of  the  land,  or  to  distrain  for  the  rent  in  arrear, 

{g)  Bame9  ▼.  Hunt,  11  East,  451.  (i)  Adm.  per  Cur.,  5  Hen.  VII.  ly  a., 

(A)  Taylor  y.  Smithy  7  Taunt.  156.  cited  in  Plowd.  542,  a. 


(8)  In  Hil.  13  Hen.  VII.  13,  b.,  the  distinction  is  taken  between  those 
licenses  that  are  given  for  pleasure,  and  those  for  profit ;  that  the  former 
are  merely  personal,  but  that  in  the  latter  case,  the  person  to  whom  the 
license  is  given  may  take  others  with  him  :  ''  £t  issint  si  home  me  license 
a  avoir  un  arbre  in  son  bois,  mes  servants  justifieront  le  sier  del  arbre  et 
Tentrer.'*  The  former  branch  of  this  distmction  is  also  supported  by  a 
passage  in  Finch*s  Law,  16  and  17,  and  the  li^tter  by  a  case  in  M.  13 
Hen.  VII.  10;  Durnford's  note,  Willes,  197. 
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or  to  distrain  cattle  damage  feasant.  Such  also  is  an  entry  for 
the  purpose  of  executing  (in  a  legal  manner)  the  process  oi  the 
law ;  the  entry  of  a  remainder«>man  or  reversioner  to  view  the  state 
of  repair,  and  see  whether  any  waste  has  been  committed  on  the 
estate ;  the  entry  of  a  landlord  (A)  in  the  absence  of  a  tenant,  who 
had  omitted  to  deliver  up  possession  when  his  term  had  expired;  the 
entry  of  a  commoner  to  view  his  cattle,  and  the  like.  Having  stated 
several  instances  in  which  the  law  permits  a  person  to  enter  the 
house  or  land  of  another,  we  proceed  to  inquire  in  what  cases  a  party 
shall  be  deemed  a  trespasser  ab  initio  ;  as  to  which  the  following 
distinctions  must  be  observed : — 

1.  Where  an  entry,  authority,  or  license,  is  given  to  any  person 
by  law,  and  he  abuses  it  by  the  commission  of  some  act,  there  he 
shall  be  considered  as  a  trespasser  ab  initio;  J.  «.,  from  the  first 
entry ;  for  the  law  determines  from  the  subsequent  act,  quo  animo^ 
or  to  what  intent,  the  original  entry  was  made ;  as,  if  a  person  enters 
an  inn  or  tavern,  and  afterwards  commits  a  trespass,  by  carrying 
away  any  thing,  the  law  adjudges  that  he  entered  for  that  purpose ; 
and  because  the  act  which  demonstrates  it  is  a  trespass,  he  shall  be 
a  trespasser  ab  initio  ;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and  refusing 
to  pay  for  the  liquor  which  he  has  consumed  (Q,  there  he  cannot  be 
considered  as  a  trespasser  ab  initio,  because  a  mere  non-feasance 
does  not  amount  to  a  trespass.  So  where  one  who  has  distrained  a 
beast  damage  feasant,  or  taken  an  estray,  kills  or  works  it  (m),  he 
shall  be  deemed  a  trespasser  ab  initio  ;  but  a  refusal  to  deliver  the 
beast,  on  tender  of  amends,  being  a  mere  non-feasance,  will  not  be 
considered  as  a  trespass  with  force  ab  initio.  It  is  clear,  therefore, 
that  in  order  to  constitute  a  person  a  trespasser  ab  initio^  the  party 
must  have  been  guilty  of  a  subsequent  act  of  trespass. 

2.  Where  the  entry,  authority,  or  license,  to  do  any  thin^  is  given 
by  the  party,  there  although  the  person  to  whom  the  auwonty  is 
given  may,  by  the  commission  of  subsequent  acts,  be  a  trespasser, 
yet  such  subsequent  acts  will  not  affect  the  original  entry,  so  as  to 
make  that  which  was  sanctioned  by  the  authority  of  the  party  com- 
plaining a  trespass.  In  this  case,  therefore,  the  subsequent  acts  only 
will  amount  to  trespasses.  A  person  cannot  justify  (n)  entering  the 
close  of  another  to  take  his  own  property  without  showing  the  cir^ 
cumstances  under  which  it  came  there;  even  though  he  alleges  he 
did  not  do  any  unnecessary  damage ;  but  all  the  old  authorities  say, 
that  where  a  party  places  upon  his  own  dose  the  goods  of  another, 
he  gives  to  the  owner  of  them  an  implied  license  to  enter  for  the 


{k)  TSumer  ▼.  Meffmoit,  1  Bingh.  158.       ffington,  7  A.  &  E.  176. 
(0  Six  Carpenien^  ease,  8  Rep.  146,  (m)  Oxlef  y.  Watt9^  1  T.  R.  12. 

a,  cited  by  JAHUdaUt  J.,  in  Smith  ▼.  Eg-  («)  AMthimg  ▼.  Haiuyt,  8  Bingh.  186. 
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S purpose  of  recaption  (o).  Hence  a  plea  to  a  declaration  in  treBnaai 
or  breaking  ana  entering  the  plaintiff's  close,  that  the  defeiraaat 
being  possessed  of  certain  goods,  the  plaintiff  without  his  leave  and 
against  his  will,  took  the  goods  and  placed  them  on  the  close,  in  the 
declaration  mentioned,  wherefore  the  defendant  made  fresh  punsuit 
and  entered  to  retake  the  goods,  is  a  good  plea,  and  a  good  justifi- 
cation of  the  entry  on  the  plaintiff's  dose  (q).  If  A.  wrongful] j 
place  goods  in  B/s  building,  B.  may  lawfully  go  upon  A/s  close 
adjoining  the  building,  for  uie  purpose  of  removing  and  depositing 
the  goocb  there  for  A.'s  use  (r).  On  the  subject  of  revoking  a  liooise, 
see  ante^  p,  1120. 


6.  Process  (9)* 

It  is  a  general  rule  (10),  that  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  (s)  in  order  to  execute  process  in  a 
civil  suit  (0  ;  but  if  he  finds  the  outward  door  open  and  enters  that 
way,  or  if  the  door  be  opened  to  him  from  within,  and  he  enters,  he 
may  break  open  inward  doors,  if  he  finds  that  necessary,  in  order  to 
execute  his  process.  And,  as  it  seems  (u),  this  rule  holds,  although 
the  defendant  be  not  in  the  house  at  the  time ;  but  in  such  case  tne 
officer  must  first  demand  admittance,  and  this  demand  must  be 
pleaded.  In  the  execution  of  criminal  process  against  any  person  in 
the  case  of  a  misdemeanour,  it  is  necessary  to  demand  admittance, 
before  the  breaking  the  outer  door  can  be  justified  (x).  And  the 
officer  cannot  justly  breaking  the  inner  doors  of  the  house  of  a 
stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for  him 
in  order  to  arrest  him  on  mesne  process  (y)*  A .,  an  excise  officer  (jzr), 
applied  to  the  commissioners  of  excise  for  a  warrant  to  search  the 
house  of  B.  The  commissioners,  being  satisfied  with  the  reasonable- 
ness of  his  suspicion,  granted  a  warrant,  empowering  A.  to  enter  the 

(p)  Per  Parke,  B.,  in  Patrick  y.  Cb2e-         (ti)  Baielife  ▼.  Bwiom,  3  Boi.  &  PbL 

riek,  3  M.  ft  W.  483.  223. 

(q)  8,  C.  Or)  Latmoei  ▼.  Brown,  2  B.  &  A.  592. 

(r)  Rea  v.  Sheward,  2  M.  &  W.  424.  (y)  Johtuon  y.  Leigh,  6  Tannt.  246. 

(«)   Foster's   Discourse   of  Homicide,  (r)  Cooper  y.  Booth,  on  error  from  C. 

eliap.  8,  sect.  19.  B.,  3  Esp.  N.  P.  C.  135,  in  which  Boetoek 

{t)    But  see  Burdett  y.  Abbot,   14  y.  Satmdere,  2  Bl.  R.  912;  3  Wils.  434, 

East,  1.  was  oyemiled. 


(9)  For  justifications  under  process  of  superior  and  inferior  court,  see 
ante,  tit.  "  Imprisonment/'  p.  922. 

(10)  There  may,  however,  be  circumstances  of  necessity  or  constraint 
which  may  justify  the  officer  in  breaking  the  outer  door.  See  White  v. 
Wiltskeire,  2  Roil.  Rep.  137;  Cro.  Jac.  555;  Pahn.  52;  Pvgh  v. 
Oriffith,  7  A.  &  E.  827  ;  3  Nev.  &  P.  187. 
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house  of  B.,  and  seize  all  run  tea  which  should  be  there  found  frau* 
dulently  concealed.  A.  accordingly  entered  B.'s  house,  in  the  day- 
time, and  broke  open  a  lock  which  B.  had  refused  to  open,  and  rum- 
maged his  goods,  but  did  not  find  any  tea.  In  an  action  of  trespass 
brought  by  B.  against  the  officer ;  it  was  holden,  that  upon  the  true 
construction  of  the  stat.  10  Geo.  I.  c.  10,  s.  13,  the  officer  was  justified, 
although  there  was  not  any  tea  found,  or  any  evidence  riven  of  the 
grounds  of  his  suspicion.  In  an  action  against  a  sheriff  u>r  breaking 
and  entering  plaintiff's  house,  and  staying  therein  three  weeks,  the 
defendant  pleaded  a  justification  under  process  as  to  breaking  and 
entering,  and  staying  in  the  house  twentv-four  hours  (a).  The  plaintiff, 
admitting  the  writ,  replied  de  injuria  mid  propria  absf[ue  residue 
causcB.  The  defendants  proved  tneir  iustification ;  but  it  appeared 
that  the  officer  continued  in  the  plaintiff's  house  beyond  twenty-four 
hours.  Lord  Ellenhotough  was  of  opinion,  that  the  plea  apphed  to 
the  whole  declaration,  and  that  if  the  plaintiff  meant  to  rely  upon 
the  excess  beyond  the  twenty-four  hours,  he  ou^t  to  have  saia  so 
by  a  new  assignment.  The  residue  of  the  cause  mentioned  in  the 
plea  was  alone  put  in  issue,  and  the  length  of  time,  during  which  the 
officers  remained  in  the  house,  was  rendered  immaterial.  For  the 
powers  given  to  commissioners  of  bankrupt  to  break  open  houses, 
&c.,  see  Stat.  6  Geo.  IV.  c.  16,  ss.  27,  29,  31. 


7.  Right  of  Common  (&). 

The  defendant  may  justify  under  a  right  of  common  of  pasture, 
of  estovers,  or  of  turbary.  See  ante^  p.  414,  and  stat.  2  &  3 
Will.  IV.  c.  71,  s.  5,  (for  shortening  the  tune  of  prescription,)  ante, 
p.  428.  Under  this  statute  a  plea  of  enjoyment  of  right  of  com- 
mon for  thirty  years  before  the  commencement  of  the  suit,  is 
sufficient  (c),  without  saying  thirty  years  next  before.  By  R.  G. 
H.  T.  4  Will.  IV.,  in  trespass  quare  dausum  fregit,  pleas  of  soil 
and  freehold  of  the  defendant  in  the  locus  in  quo,  and  of  the  de- 
fendant's right  to  an  easement  there ;  pleas  of  right  of  way,  of 
common  of  nastm-e,  of  common  of  turbary,  and  of  common  of  »■ 
to  vers,  are  distinct,  and  are  to  be  allowed.  But,  pleas  of  right  of 
common  at  all  times  of  the  year,  and  of  such  right  at  particular 
times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

{a)  Monprivattv.  Smith,  2  Campb.  175.  see  ante,  tit.  "  Fisbery/'  p.  827. 

{b)  For  rigbt  of  common,  see  ante,  p.  (e)  Jones  t.  Price,  3  Bingb.  N.  C.  52 ; 

414,  tit.  **  Common,"  and  tit.  *'  Reple-  3  So.  376.    See  ftirtber  on  this  tnbject, 

▼in,"  Pleas  in  Bar  to  an  Avowry  for  Damage  ante,  p.  425. 
feasant,  p.  1194.     For  right  of  fishery. 
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8.  Right  of  Way  (d). 

To  trespass  qu,  cL  Jr.  the  defendant  may  plead  a  risfat  of  way 
over  the  locus  in  quo^  and  that  in  the  exercise  of  sucn  right  he 
committed  the  trespasses  complained  of.  There  are  four  kinds  of 
ways  (e)  :  1^  a  footway ;  2,  a  horseway,  which  includes  a  footway ; 
8,  a  carriageway,  which  includes  both  horseway  and  footway ;  4,  a 
driftway.  Although  a  carriageway  comprehends  a  horseway,  yet  it 
does  not  necessaruy  include  a  driftway  (/).  It  is  said  (jf),  how- 
ever, that  evidence  of  a  carriageway  is  stjrong  presumptive  evidence 
of  the  grant  t>f  a  driftway.  These  ways  are  either  public  or  high- 
ways for  all  persons,  or  private  ways  (11).  An  highway  (termed 
in  law  French  chimin)  is  a  way  for  all  the  king's  subjects  to  pass 
and  repass  (A).  It  is  called  regia  vta,  or  the  king's  highway, 
although  the  king  can  only  claim  a  passage  for  hin^elf  and  lus 
subjects ;  for  the  freehold  and  the  profits  growing  there,  as  trees 
and  other  things,  are  in  the  lord  of  the  soil.  Where  there  has 
been  a  public  king's  highway,  no  len^h  of  time,  during  which  it 
may  not  have  been  used,  will  prevent  the  public  from  resuming  the 
right  (i),  if  they  think  proper.  The  public  have  not  any  common 
law  right  {k)  of  bathing  in  the  sea ;  and  as  incident  thereto,  of 
crossing  the  sea-shore  on  foot,  or  with  bathing  machines  for  that 

!)urpose.  Where  the  owner  of  land  builds  nouses  upon  it  (Q, 
brming  a  street,  which  he  permits  to  be  used  as  a  highway, 
although  an  absolute  transfer  of  the  property  in  the  soil  cannot  be 
presumed,  yet  a  dedication  of  the  way  to  the  public  will  be  pre- 
sumed, so  far  as  the  public  have  occasion  for  it,  for  the  purpose  of 
passing  and  repassing  along  the  same.  But  proof  of  a  bar  having 
been  placed  across  the  street  (m),  at  the  time  when  the  street  was 
made,  even  although  such  bar  may  have  been  subsequently  destroyed, 
will  rebut  the  presumption  of  a  dedication  to  the  public :  for  it  must 


(<f)  See  fiirther  on  this  subject,  under 
tit.  "  Niuonce/'  anie,  p.  1112. 

(e)  1  Inst.  56,  a. 

(/)  Ballard  ▼.  Dywn,  1  Taunt.  279. 

Q)  Per  Chambre,  J.,  S,  C. 

(A)  Terms  de  la  Ley,  Chimin;  Bro. 
Abr.  Chimin,  pi.  9,  10,  11. 

(i)  Per  Gibbt,  J.,  in  R,  ▼.  The  Inha- 
biiani$  of  St.  James,  Tauntonf  MS.     See 


also  Vooffht  ▼.  Winch,  2  B.  &  A.  662. 

(k)  mundell  t.  Caiierall,  5  B.  &  A. 
268.  See  Bene9t  t.  Pipm,  Lord  fFyit- 
ford^9  judgment,  Cases  before  the  Privy 
Council,  by  J.  W.  Knapp,  vol.  1.  p.  67. 

(/)  Lade  v.  Shepherd,  Str.  1004. 

(m)  Roherte  ▼.  Karr,  Surrey  Lent  Ass. 
1808,  coram  Heath,  J.,  1  Campb.  262. 


(11)  'Mf  a  way  lead  to  a  market,  and  is  a  common  way  for  all  travel- 
lers, and  communicates  with  a  great  road,  it  is  an  highway ;  but  if  it  leads 
only  to  a  church,  to  a  private  house,  or  village,  or  to  fields,  it  is  a  private 
way.  But  this  is  matter  of  fact,  and  much  depends  on  reputation.  Per 
HaUy  C.  J.,  Austins  case,  Vent  189. 


TRESPASS. 


1S35 


appear  that  the  dedication  was  made  openly,  and  with  a  deliberate 
purpose.  N.  There  cannot  be  a  partial  dedication  to  the  public  (n),. 
although  there  may  be  a  grant  of  footway  only.  Permitting  the 
public  to  have  the  free  use  of  a  way  in  a  street  in  London  for  six 
years,  has  been  holden  sufficient  evidence  of  a  dereliction,  where  no 
oar  has  been  put  up  (o).  To  give  the  public  a  right,  however,  the 
dedication  must  be  with  the  consent  of  the  owner  of  the  fee ;  for 
where  it  is  given  by  an  individual  having  only  a  limited  right,  it 
continues  for  a  limited  period  only.  In  trespass  and  justification 
under  a  public  right  of  way,  it  appeared  that  the  locus  in  quo  had 
been  under  lease  from  1719  to  1818,  but  as  far  back  as  living 
memory  could  go  it  had  been  used  by  the  public,  though  not  a 
thoroughfare,  and  lighted,  paved,  and  watched  under  an  act  of 
parliament,  in  which  it  was  enumerated  as  one  of  the  streets  in 
Westminster.  After  1818,  the  plaintiff,  who  had  previously  lived 
for  24  years  in  the  neighbouriiood,  inclosed  it.  It  was  holden  (p), 
that,  under  these  circumstances,  the  jury  were  well  justified  in 
finding  that  there  was  no  public  right  of  way,  inasmuch  as  there 
could  not  be  any  dedication  to  the  public  by  the  tenants  for  99 
years,  nor  by  any  one  except  the  owner  of  the  fee(g).  To  con- 
stitute a  dedication  (r),  there  must  be  a  clear  intention  to  dedicate. 
Trespass  for  entering  plaintiff's  close  (s)  and  pulling  down  a  gate. 
Plea,  that  there  was  a  public  footway  over  the  locus  in  quo^  and 
because  the  gate  was  wrongfully  erected  across  the  same,  defendant 
pulled  it  down.  It  appeared  in  evidence,  that  the  gate  in  question 
nad  been  recently  put  up  in  a  place  where  a  similar  gate  had  for- 
merly stood,  but  wnere,  for  the  last  twdve  years,  there  had  been 
none.  It  was  thereupon  contended,  for  the  defendant,  that,  frx>m 
suffering  the  gate  to  oe  down  so  long,  and  permitting  the  public  to 
use  the  way,  without  obstruction,  for  so  many  years,  the  plaintiff, 
and  those  under  whom  he  claimed,  must  be  considered  as  having 
completely  dedicated  the  vmy  to  the  public,  and  that  the  gate  could 
not  be  replaced.  The  plaintiff,  however,  had  a  verdict,  which  the 
Court  of  j&ing^s  Bench,  the  following  term,  refused  to  set  aside. 


(»)  8.  C.  See  alio  MwrqwU  tf  Stftf- 
/brd  y.  Co^ney,  7  B.  &  C.  257. 

(o)  Per  Lord  JTfliiyoii,  C.  J.,  Tnutem 
Hf  Rughy  Charity  t.  Merrywtatktry  11 
Eaflt,  376,  n.  N.  This  was  the  caee  of  a 
tfaoroagfaftre.  But  where  the  pUdntiff 
made  a  street,  leading  out  of  a  highwaj, 
acroM  his  own  dose,  and  terminating  at 
the  edge  of  the  defendant's  a4Joining  close, 
which  was  separated  from  the  end  of  the 
street  for  twentj-one  years,  (during  ten  of 
which  the  houses  were  completed,  and  the 
street  publicly  watched,  cleansed,  and 
lighted,  and  both  footways,  and  half  the 
horseway  thereof,  paved  at  the  expense  of 
the  inhabitants,)  by  the  defendant's  fence; 
it  was  holden,  that  this  street  was  not  so 
dedicated  to  Uie  public,  that  the  defendant 


pulling  down  his  fence  might  enter  it  at 
the  end  adjoining  to  his  limd,  and  use  it 
as  a  highway.  Woodyer  ▼.  Haddent  5 
Taunt.  125.  See  R.  ▼.  Barrt  4  Campb. 
16.  See  also  Wood  y.  Vtai,  5  B.  &  A. 
454,  and  Jarfrit  y.  Demi,  3  fiingh.  447. 

(p)  ITood  y.rca/,  in  the  case  of  JU//^ 
AlAtydon  Street,  Weetmuuter,  5  fi.  &  A. 
454. 

(9)  See  Stat.  2  &  3  WiU.  IV.  c.  71,  s. 
8,  ante,  p.  1111. 

(r)  BarracUmgh  y.  Jokamm,  3  Ney.  & 
P.  233;  8  A.  ft  E.  99.  See  Grand  8ur^ 
rey  Canal  Company  y.  Hall,  1  M.  &  Gr. 
392. 

(«)  Letkbridye  y.  Winier,  1  Campb. 
263. 
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A  priyate  way  is  a  right  which  one  or  more  persons  have  of  goin^ 
over  the  land  of  another.  This  may  be  churned  either  by  grant, 
prescription,  custom,  by  express  reservation,  or  as  necessarily  inci- 
dent to  a  grant  of  land,  or  by  virtue  of  an  Incloeure  Act 

1 .  By  Grant. — A  private  way  may  be  claimed  by  grant :  as  if  A. 
grant  that  B.  shall  have  a  way  from  C.  through  such  a  close  (be- 
longing to  A.)  to  M.  So  if  A.  covenants  that  B.  shall  enjoy  such  a 
way,  it  amounts  to  a  grant  (0-  Under  the  grant  (tc)  *^  of  a  free  and 
convenient  way  in,  through,  and  over  a  slip  of  land,  leading  from 

to ,  with  liberty  to  make  and  lay  causeways, 

&c.,*'  and  ^^  to  use  the  same  with  carriages,  and  to  carry  coals,  &c./' 
the  grantee  has  a  right  to  make  any  such  way  as  is  necessary  for  the 
carrying  that  commodity,  e.  ^.,  a  nramed  waggon  way.  Under  the 
grant  of  a  way  from  A.  to  B.  (jt)  in,  through,  and  along  a  particular 
way,  the  grantee  is  not  justified  in  making  a  transverse  road  across 
the  same.  IC  a  person  has  a  way  through  a  close  (y),  in  a  particular 
direction,  and  he  afterwards  purchases  other  closes  adjoining,  he 
cannot  extend  the  way  to  those  closes.  In  pleading  a  right  of  way 
under  a  grant,  regularly  there  ought  to  be  a  profert  of  the  deed ; 
but  if  the  deed  has  been  lost  {z)  "  by  time  or  accident,"  it  may  be 
so  stated  in  the  plea,  and  that  will  dispense  with  the  necessity  of  a 
profert.  A  lease  was  granted,  in  1811,  to  take  effect  from  1820,  of 
certain  houses,  together  with  a  piece  of  ground  which  was  part  of 
an  adjoining  yard,  and  all  ways  with  the  said  premises,  or  any  part 
thereof  used  or  enjoyed.  At  the  time  of  granting  the  lease,  the 
whole  yard  was  in  the  occupation  of  one  person,  who  had  always 
used  and  enjoyed  a  certain  right  of  way  to  every  part  of  that  yard. 
It  was  holden  (a),  that  the  lessee  was  entitled  to  such  right  of  way 
to  the  part  of  the  yard  demised  to  him.  At  common  law,  the  right 
to  repair  is  incident  to  the  grant  of  way  (&).  A.  granted  to  B.  (c), 
his  heirs,  and  assigns,  occupiers  of  certain  houses  abutting  on  a 
piece  of  land  about  eleven  feet  wide  (which  divided  those  nouses 
from  a  house  then  belonging  to  A.),  the  right  of  using  the  piece  of 
land  as  a  foot  or  carriageway,  and  gave  him  '^  all  other  powers,  &c. 
incident  or  necessary  to  the  enjoyment  of  the  way  C  it  was  holden, 
that  under  the  terms  of  this  grant,  the  grantee  was  entitled  to  put 
down  a  flagstone  upon  a  piece  of  Ismd  in  front  of  a  door  opened  by 
him  out  of  his  house  into  this  piece  of  land  ;  Cfiambre^  J.,  observing, 
that  the  nature  of  the  thing  was  material  in  considering  the  effect 
of  the  words.  The  way  was  granted  for  the  occupation  of  a  dwelling 
house,  and  the  grantee  ought  to  have  every  thmg  needful  for  the 

(/)  3  Lot.  305.  See  OakUy  y.  Adamum,  8  Bingh.  356  ; 

(«)  8enh4mie  y.  CkriHiMf  1 T.  R.  560.  and  Jamst  y.  Plant,  4  A.  &  £.  761,  po9t, 

See  Ikmd  y.  Km^teote,  6  M.  ft  W.  174,  1337. 

case  of  a  railroad.  (fi)  SembL  1   Sannd.  323.    Admitted 

(x)  Senhouie  r,  Chriiiitm,  1  T.  R.  560.  per  Heath  and  Chambre,  Jb.,  in  2fiot.  & 

M  1  RoL  391, 1. 50 ;  1  Mod.  190.  PuL  N.  R.  109. 

Cz)  Read  ▼.  Brookman,  3  T.  R.  151.  (c)  Gerrard  t.  Cookej  2  Boa.  &  Pul.  N. 

(a)  Kooyetra  t.  Lwatf  5  B.  &  A.  830.  R.  109. 
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occupation  of  his  dwelling-house ;  he  ought,  therefore,  to  have  the 
opportunity  of  repairing  the  way  in  such  a  manner,  that  it  should 
not  be  wet  or  dirty,  when  he,  or  his  family,  or  his  visitors  enter. 
If  any  inconvenience  had  been  occasioned  to  the  grantor,  it  might 
make  a  difference ;  but  that  was  not  the  case  here,  nor  was  it  to  be 
feared  that  any  right  could  hereafter  be  set  up  in  respect  of  the 
soil,  in  consequence  of  this  stone  having  been  put  down ;  for  the 
precise  extent  of  the  road  was  pointed  out.  A  person  having  a 
private  way  over  the  land  of  another  {d)j  cannot,  when  the  way  is 
Decome  impassable  by  the  overflowing  of  a  river,  justify  going  on  the 
adjoining  land,  although  such  land,  together  with  the  k^d  over 
which  tne  way  is,  both  belong  to  the  grantor  of  the  way.  Highways 
are  governed  by  a  different  principle.  They  are  for  the  public 
service,  and  if  the  usual  track  is  impassable,  it  is  for  the  general 
good  that  people  should  be  entitled  to  pass  in  another  line  (e) . 

2.  Sf/  Prescription. — ^A  private  way  may  also  be  claimed  by 
prescription  (f),  e.g.y  that  defendant  is  seised  in  fee  of  a  certain 
messuage,  ana  that  he,  and  all  those  whose  estate  he  has  in  the 
said  messuage,  have,  from  time  immemorial,  had  a  footway,  &c. 

(as  the  case  may  be)  from to  .     From  the  words  in 

italics,  this  plea  is  termed  prescribing  in  a  que  estate.  By  stat. 
2  &  3  Will.  IV.  c.  71,  s.  5,  (ante,  p.  428,)  wnere  a  party  used  to 
allege  his  claim  from  time  immemorial,  the  period  mentioned  in  the 
act  may  be  alleged,  and  the  party  need  not  claim,  as  heretofore,  in 
the  name  or  ri^t  of  the  owner  of  the  fee.  In  pleading  a  prescrip- 
tive private  way,  it  is  not  necessary  (ff)  to  describe  m  the  closes 
intervening  between  the  two  termini.  A  right  of  way  being  an 
easement  merely,  and  not  an  interest,  it  is  not  proper  to  lay  the 
way  as  appendant  or  appurtenant  (A).  Unity  of  possession  of  the 
land  to  which  a  way  is  appurtenant  by  prescription,  and  of  the  land 
over  which  the  way  is,  will  extinguish  the  way ;  for  the  prescription 
is  gone,  and  the  way  is  against  common  right  (t). 

Where  there  is  a  unity  of  seisin  (k)  of  the  land,  and  of  the  way 
over  the  land,  in  one  and  the  same  person,  the  right  of  way  is  either 
extinguished  or  suspended,  according  to  the  duration  of  the  respec- 
tive estates  in  the  land  and  the  way ;  and,  after  such  extinguishment, 
or  during  such  suspension  of  the  right,  the  way  cannot  pass  as  an 
appurtenant  under  the  ordinary  legal  sense  of  the  word.  In:  the 
case  of  a  unity  of  seisin,  in  order  to  pass  a  way  existing  in  point  of 
user,  but  extmguished  or  suspended  in  point  of  law,  the  grantor 
must  either  employ  words  of  express  grant,  or  must  describe  the 

id)  Taylor  ▼.  WhUekead,  Doug.  744.  226. 

See  also  Bullard  ▼.  Harriion,  4  M.  &  S.  (h)  Oodkff  ▼.  FrUh,  Yelr.  159. 

387,  and/ioff/,  p.  1338.  (i)  1  Roll.  Abr.  935.  (C.)  pL  8. 

(e)  Per  Lord  Maiufield,  C.  J.,  in  7^-  (i)  Per  Tindal,  C.  J.,  deUrering  judg- 

lor  r.  Wkii§headf  ubi  $up,  ment  in  error,  in  Exch.  Chr.,  Jttmu  ▼. 

(/)  RuteU'e  Entr.  617,  pi.  5,  ed.  2.  PUmi,  4  A.  &  E.  761.  See  m/e,  p.  1112, 

.    {0)  Simpmmy,  L€Wikwmie,  3  B.  &  Ad.  as  to  unity  of  poisession. 
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way  in  question  as  one  ^^used  and  enjoyed  with  the  land,^  which 
forms  the  subject  matter  of  the  conveyance. 

3.  By  Custom. — ^A  custom  that  every  inhabitant  of  such  a  viU 
shall  have  a  way  over  such  land,  either  to  church  or  to  market,  is 
good,  because  it  is  but  an  easement,  and  not  a  profit.  A  tithe- 
owner  is  entitled  to  make  use  of  the  road  ordinanly  used  for  the 
ordinary  occupation  of  the  close  in  which  the  tithe  is  taken  (Q ;  but 
he  cannot  justify  carrying  his  tithes  home  by  any  other  road, 
although  the  farmer  himself  may  have  used  it  for  the  occupation  of 
his  farm  (m). 

4.  By  express  Reservation. — A  right  of  way  may  be  claimed  by 
express  reservation ;  as  where  A.  grants  land  to  another,  reserving 
to  himself  a  way  over  such  land. 

6.  For  Necessity, — }f  a  person  having  a  dose,  bounded  on  eveiy 
side  by  his  own  land,  grants  the  close  to  another,  the  grantee  AsSX 
have  a  way  to  the  close,  as  incident  to  the  grant,  or,  as  it  is  some- 
times termed,  a  way  of  necessity ;  for  otherwise  he  cannot  derive 
any  benefit  from  the  grant  (n)  \  but  this  kind  of  way  cannot  be 
pleaded  generally' without  showing  the  manner  in  which  the  land 
over  which  the  way  is  claimed  is  charged  with  it  (o).  If  A.  has 
four  closes  lying  together,  and  sells  three  of  them  to  B.,  reserving 
the  middle  close,  to  which  A.  has  not  any  way  except  through  one 
of  those  closes  which  he  sold,  although  he  reserved  not  any  way,  yet 
A.  shall  have  a  way  to  the  middle  close,  as  reserved  to  him  by  ope- 
ration of  law  {p) ;  and  unity  of  possession  will  not  extinguish  this 
species  of  way  (9).  J.  S.,  as  a  trustee,  conveyed  land  to  another, 
to  which  there  was  not  aiw  way,  except  over  the  trustee's  land ;  it 
was  holden,  that  a  right  of  way  passed  of  necessity,  as  incidental  to 
the  grant  (r).  If  A.,  the  owner  of  a  close  over  which  there  is  a 
right  of  way  («),  plough  up  the  way,  and  assign  a  new  way,  any 
person  may  lustiiy  using  the  new  way  as  long  as  it  lies  open :  but  if 
A.  afterwards  stops  up  the  new  way,  the  removal  of  the  obstruction 
to  the  new  way  cannot  be  justified  (t),  A  way  of  necessity  exists 
i^er  unity  of  possession  of  the  dose  to  which,  and  the  dose  over 
which,  and  after  a  subsequent  severance.  If  a  person  purchases 
close  A.,  with  a  way  of  necessity  thereto  over  close  B.,  a  strangerla 
land,  and  afterwards  purchases  close  B.,  and  then  purchases  close 
C,  adjoining  to  close  A.,  and  through  which  he  may  enter  close  A., 
and  then  sells  close  B.  without  reservation  of  any  way,  and  then 

(/)  Admitted  in  Cobb  t.  fi'e%,  2  Bos.  &  (p)  Per  Cmt.,  in  dark  t.  Cogger  Cro. 

Pol.  N.  R.  466.    See  also  1  Bolstr.  108,  Jac.  170. 
and  tmte,  p.  1291,  tit.  <'  Tithes."  {q)  lb,,  and  BeamUky  y.  Brook,  Cro. 

(m)  A4jndged,  8.  C.  Jac  190. 


(11)  2  Rol.  Abr.  60,  pi.  17.  (r)  Howton  t.  Freamn,  8  T.  R.  50. 

(o)  BuUard  y.  Harrison,  4  M.  &  S  U)  Home  y.  Widiake,  Yely.  141. 

387.  (0  RoignMs  y.  Bdwardi,  WUles,  282. 
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fleDs  closes  A.  and  C,  the  purchaser  of  dose  A.  shall  Deyertheless 
have  the  ancient  way  of  necessity  to  close  A.  oyer  close  B.  («). 
Having  detailed  the  several  methods  by  which  a  party  may  entitle 
himself  to  a  way  over  the  Und  of  another,  it  may  not  be  improper  to 
subjoin  a  few  remarks  relative  to  the  form  of  pleading  a  right  of 
way,  and  of  replying  thereto. 

Pleading  Right  of  Way. — In  pleading  a  right  of  way,  the  de- 
fendant ought  to  show  the  nature  of  the  way,  i,  e.  whether  it  be  a 
footway,  horseway,  or  carriageway ;  otherwise  the  plea  will  be  bad, 
on  demurrer  (x),  for  uncertainty :  this  rule  applies  both  to  public 
and  private  ways;  but  in  other  respects  the  form  of  pleacUng  a 
public  highway  is  more  general  than  that  of  pleadine  a  private  way» 
Hence,  it  has  been  holoen,  that  in  a  plea  of  a  public  highway,  it  is 
not  necessary  to  state  either  the  places  from  which  and  to  which  it 
leads  (y),  or  that  such  way  has  existed  from  time  immemorial  (z). 
It  is  sufficient  to  state  compendiously,  that  it  is  a  public  hiehway ; 
but  wherever  the  precise  locality  becomes  material  to  the  aefence, 
the  defendant  is  bound  to  fix  it  m  his  pleadings  (a).    In  pleading  a 

Erivate  way,  the  terminus  a  ouo,  and  terminus  ad  guem^  ought  to 
e  set  forth  (ft).  By  R.  G.  H.  T.  4  Will.  IV.,  pleas  of  a  r^ht  of 
way  over  the  locus  m  quo  varying  the  termini  or  the  purposes,  are 
not  to  be  allowed ;  and  where  the  defendant  pleads  a  right  of  way 
with  carriages  and  cattle  and  on  foot  in  the  same  plea,  and  issue  is 
taken  thereon^  the  plea  shall  be  taken  distributively ;  and  if  a  right 
of  way  with  cattle  or  on  foot  only  shall  be  found  by  the  jury,  a 
verdict  shall  nass  for  the  defendant  in  respect  of  such  of  the  tres^ 
passes  provea  as  shall  be  justified  by  the  right  of  way  so  found  ; 
and  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not 
be  so  justified.  And  in  all  actions  in  which  sucli  right  of  way  or 
other  similar  right  is  so  pleaded,  that  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively, 
they  shall  be  taken  distributively.  In  replying  to  a  plea  of  right  of 
way,  the  plaintiff  either  admits  the  right,  and  new  assigns,  e.  ^.,  extra 
viamy  or  that  the  plaintiff  has  usea  the  way  in  a  different  manner 
than  that  to  which  he  was  entitled ;  or  he  denies  the  right ;  and 
here  it  is  to  be  observed,  that  in  denying  the  right  the  pbuntiff  ought 
to  deny  or  traverse  it  specially,  in  conformity  to  the  rules  of  plcuftd- 
ing,  which  do  not  allow  the  general  traverse  de  injurid  sud  praprid 
a&que^  taU  eausd  to  be  pleaded  in  cases  where  the  defendant  insists 
on  a  right  (c) ;  and  which  rule  holds  as  well  where  the  defendant 

(u)  Buckhy  V.  G9/0«,  5  Taant.  311.  Crogat€*9  case,  8  Rep.  66,  b. ;  Cooper  y. 

yr)  Alban  ▼.  Brtnauali,  Yelv.  163.  MonJte,  Willes,  54.    See  the  learned  com- 

(y)  Rnue  t.  BardtMt  1  H.  Bl.  351.  meDta  on  Croffai§*$  case  in  Seiky  ▼.  B^Hf^ 

(jr)  AfpmdaU  t.  Broum,  3  T.  R.  265.  dotUf  3  B.  &  Ad.  2,  affirmed  on  error  in 

(a)  Bllitom  t.  liei,  3  P.  &  D.  391  $   11  the  Excheqver  Chamber,  9  Bingh.  756. 
A.  ft  E.  665.  See  alio  Hooker  t.  JVytf,  1  Cr.  M.  ft  R. 

(b)  2  Leon.  10.  258 ;  4  T^.  777;  Bawiery.  NiekoUtm^  4 
(e)  MidiA&rook  ▼.  PuimUe,  4  Leon.  16 ;      P.  ft  D.  16. 

yoL.  u.  2  u 


1340  TRESPASS. 

juBtifies  by  command  of  another  daiming  the  ri^t,  as  where  he 
insists  on  the  right  in  himself  (d).  To  a  plea  claiming  a  right  of 
way,  the  plaintiff  may  traverse  the  right,  and  give  in  evidence  that 
the  way  had  been  stopped  up  by  an  order  of  justices  (e). 

8.  Tender  of  Amends. 

If  a  person  brings  an  action  of  trespass  for  taking  away  his 
beasts,  or  other  goods,  tender  of  sufficient  amends  before  action 
brought  is  not  a  bar;  because  the  party  making  the  tender  is 
not  the  owner  of  the  goods,  as  in  the  case  of  a  distress  (12),  but 
a  trespasser  to  whom  the  law  does  not  show  any  favour  (/). 

By  Stat.  21  Jac.  I.  c.  1 6,  s.  5,  '^  in  aU  actions  of  trespass  quare 
clausum  freait^  wherein  the  defendant  shall  disclaim  in  his  plea,  to 
make  any  title  or  daim  to  the  land,  and  the  trespass  be  by  neg- 
ligence or  involuntary,  defendant  may  plead  a  disclaimer,  and  that 
the  trespass  was  by  negligence  or  involuntary,  and  a  tender  of 
sufficient  amends  before  action  brought/' 


V.  Evidence, 

The  plaintiff  may  prove  the  trespass  to  have  been  committed  at 
any  time  before  action  brought.,  though  it  be  before  or  after  tJbe  day 
laid  in  the  declaration.    But  in  trespass  with  a  continuando,  the 

Elaintiff  ought  to  confine  himself  to  the  time  in  the  declaration ;  yet 
e  may  waive  the  continuando,  and  prove  a  trespass  on  any  day 
before  action  brought,  or  he  may  give  in  evidence  only  part  of  the 

(d)  Cocieritt  y.  Armitronfff  Willes,  99.  caaei  on  the  repealed  itatates,  see  8t1i  edi- 

(«)  See  5  &  6  WiU.  IV.  c.  50,  as.  84  to  tion  of  this  work,  p.  1359,  tit.  *<  Tres. 

92,  (repealing  13  Geo.  III.  c.  78,  and  55  pass." 

Geo.  III.  c.  68,)  amended  by  stat.  2  &  3  (/)  2  Inst  107. 

Vict.  c.  45,  and  4  &  5  Yiot.  c.  51.    For 


(12)  With  respect  to  distresses,  either  for  rent  arrearor  damage  feasant, 
the  law  is*,  that  if  a  tender  is  made  before  the  taking  tbe  distress,  the 
taking  is  wrongful ;  if  after  the  taking,  and  before  impounding,  the  de- 
tainer is  wrongful.  But  a  tender,  after  impounding,  comes  too  late. 
Hence,  in  pleading  a  tender  of  amends  to  an  avowry  for  damage  feasant, 
it  ought  to  appear  on  the  face  of  the  plea,  that  die  tender  was  hefore 
impounding.  The  clause  in  stat  21  Jac.  I.  c.  16,  s.  5,  hath  not  made 
any  alteration  in  this  respect,  for  that  clause  is  confined  to  actions  of  tres* 
passf. 

•  2  Inst.  107.  t  Attm  ▼.  Bayley,  Lutw;  1596. 
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time  in  the  continiumdo.  Bull.  N.  P.  86.  So  where  trespaaBes  are 
alleged  to  have  been  committed  on  a  particular  daj,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
the  action,  the  plaintiff  may  prove  either  one  trespass  before  the  day 
specified,  or  as  many  trespasses  as  he  can  within  the  space  of  time 
mentioned  in  the  declaration,  but  he  cannot  do  both,  and  must  waive 
the  one  or  the  other.  Per  Gouldy  J.,  Northumberland  Summ.  Ass. 
1775,  MSS.,  Ckambre,  J.  In  trespass  (A)  against  several,  the 
plaintiff  having  proved  a  joint  trespass  by  all,  cannot  waive  that, 
and  give  evidence  of  another  trespass  committed  by  one  defendant 
only.  Declarations  respecting  the  subject  matter  of  a  cause,  by  a 
person  who  at  the  time  of  making  them  had  the  same  interest  in 
such  matter  as  the  plaintiff,  were  holden  (i)  to  be  admissible  in 
evidence  against  him,  although  the  maker  of  them  was  alive,  and 
might  have  been  ciJled  as  a  witness.  Where  the  declaration 
charges  the  commission  of  trespasses  in  a  close  of  the  plaintiff, 
which  it  describes  by  abuttals,  the  plaintiff,  in  support  of  the 
declaration,  is  not  obliged  to  prove  trespasses  committed  in  every 
part  of  the  close.  And  if  the  defendant  pleads  that  the  ^'  close  in 
which,  &c.'*^  is  part  of  certain  ground  once  waste,  but  which  was  set 
out  under  an  award  for  particular  purposes,  and  that  he  (defendant) 
is  entitled  to  use  it  for  those  purposes ;  and*  if  it  appears  that  the 
whole  extent  of  ground  mentioned  in  the  plea  was  not  set  out  under 
the  award,  but  if  part  of  it  was  so  set  out,  and  the  place  where  the 
trespasses  proved  were  committed  was  within  that  part,  then  the 
defendant  has  proved  his  justification ;  for  as  the  plaintiff  is  not 
bound  to  carry  his  proof  of  trespasses  to  every  part  of  the  close 
mentioned  in  the  declaration,  so  the  defendant  is  not  bound  to 
support  his  justification  as  to  all  parts.  The  "  close  in  which,  &c." 
does  not  mean  the  whole  close  referred  to  in  the  declaration,  but 
the  place  in  which  the  trespass  is  proved  to  have  been  committed, 
and  the  defendant  may  so  apply  it  (A).  To  support  a  plea  (framed 
on  Stat.  2  &  3  Will.  IV.  c.  71,  s.  2,  which  see  ante^  p.  1111)  of  a 
right  of  way  enjoyed  for  forty  years,  evidence  (Z)  may  be  given  of 
user  more  than  forty  years  bacK.  Under  a  plea  (m)  denymg  that 
the  defendant  had  used  the  way  for  forty  years,  as  of  right  and 
without  interruption,  the  plaintiff  is  at  liberty  to  show  the  character 
and  description  of  the  user  and  enjoyment  of  the  way  during  any 
part  of  the  time ;  as  that  it  was  used  by  stealth,  or  in  the  aroence 
of  the  occupier  of  the  close  and  without  his  knowledge,  or  that  it 
was  merely  a  precarious  enjoyment  by  leave  and  license,  or  any  other 

(A)  Tttii  ▼.  HarrU,  1  M.  &  Rob.  282;  recogniiing  Richardi  t.  Peake,  2  B.  &  C. 

6  C.  &  P.  73;  but  lee  the  remarks  of  918. 

Paiietont  J.,  on  this  case,  in  Hitchem  y.  (/)  LatMon  ▼.  Langley,  4  A.  &  E.  890. 

TeaU,  2  M.  &  Rob.  31.  (m)  Beoiley  y.  amrke,  2  Biogh.  N.  C. 

(0  Wooiwajf  y.  Bowty  1  A.  &  E.  114 ;  709,  recog^iising  Tiekie  y.  Brotcm,  4  A.  ft 

3  Ner.  &  M.  849.  £.  369 ;  6  Ney.  &  M.  230. 


(Jk)  Baneti  y.  MUeJUU,  2  B.  &  Ad.  99, 
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circumstances  which  negative  that  it  is  an  user  or  enjoyment^iinder 
a  claim  of  right ;  the  words  of  the  5th  section  (n),  ^'  not  inconsistent 
with  the  simple  fact  of  eniovment,"  being  referable  to  the  fact  of 
enjoyment  as  before  stated  m  the  act,  viz.  an  enjoyment  claimed 
and  exercised  ''  as  of  right." 


VI.  Damoffes;  Costs'. 

Damages. — By  stat.  3  &  4  Will.  IV.  c.  42,  s.  29,  the  jury,  on 
the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  give  damages  in  the  nature  of  interest  over  and  above 
the  value  of  the  goods  at  the  time  of  the  seizure,  in  actions  of  tres- 
pass de  bonis  asportatis. 

In  trespass  for  cutting  into  the  plaintiff's  close,  and  carrying 
away  the  soil,  the  proper  measure  of  damages  is  the  value  to  the 
plaintiff  of  the  lana  removed,  not  the  expense  of  restoring  it  to  its 
original  condition  (o). 

Costs. — On  the  subject  of  costs  in  actions  of  trespass,  see  the 
stat.  3  &  4  Vict.  c.  24,  (ajite^  p.  37,)  explained  as  to  actions  in 
which  verdicts  had  been  returned  before  the  passing  of  that  act,. by 
stat.  4  &  6  Vict.  c.  28. 

By  R.  G.  H.  T.  4  Will.  IV.  7,  upon  the  trial,  where  there  is  more 
than  one  count,  plea,  avowry,  or  cognizance  upon  the  record,  and 
the  party  pleading  fails  to  establish  a  distinct  subject  matter  of 
complaint  m  respect  of  each  coimt,  or  some  distinct  ground  of 
answer  or  defence  in  reject  of  each  plea,  avowry,  or  cognizance,  a 
verdict  and  judgment  shall  pass  against  him  upon  each  count,  plea, 
avowry,  or  cognizance  which  he  shall  have  so  failed  to  establidi,  and 
he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by 
such  count,  &c.,  including  those  of  the  evidence  as  well  as  those  of 
the  pleadings.  Upon  a  plea  (p)  of  a  right  of  way  to  fetch  water 
and  goods  irom  a  river,  the  jury  having  found  the  right  to  fetch 
water,  and  negatived  the  right  to  fetch  goods,  the  court  ordered 
judgment  to  be  entered  for  the  defendant  as  to  the  right  to  fetch 
water,  and  for  the  plaintiff  as  to  the  right  to  fetch  goods.  But 
where  to  an  action  of  trespass,  the  defendant  pleaded  a  right  of  way 
on  foot  and  with  horses,  cattle,  carts,  waggons,  and  other  carriages^ 
for  the  convenient  occupation  of  his  close,  K. :  the  jury  having 
found  that  he  had  a  right  of  carting  timber  and  wood  onlv  from  K.; 
it  was  holden  (9),  that  plaintiff  was  entitled  to  the  entire  verdict, 
and  that  defenduit  could  not  enter  it  distributively  for  such  right  as 
the  jury  found. 

(n)  For  which  see  ante,  p.  428.  3  Soott,  326. 

(0)  Jon§$  V.  Gooday,  8  M.  &  W.  146.  (q)  Hightm  t.  JZo^e//,  5  Bingh.  N.  C. 

0»)  Knight  ?.  Wowe,  3  Bingh.  N.  C.  3 ;      622 ;  7  Scott,  827. 


<    1343    ) 


CHAPTER  XL. 


TROVER. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of  Trover^  and 
in  what  Cases  such  Action  may  be  maintained^  p.  1343. 

II.  By  whom  and  against  whom  IVovermay  be  maintained^  p,  1364. 

III.  The  Declaration  J  p.  1866;  Plea^  and  herein  of  the  New  Rulesy 
p.  1868  ;  Defence^  and  herein  of  the  Doctrine  of  LienSy  p, 
1370 ;  EvidencCy  p.  1378 ;  Of  staying  the  Proceedings^  p. 
1383;  Damages.p.  1383;  Costs, p.  1384 ;  Judgment^p.  1384. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of  TVover^  and  in 
what  Cases  such  Action  may  be  maintained. 

Definition. — The  action  of  trover  is  a  special  action  upon 
the  case,  which  may  be  maintained  by  any  person  who  has  either  an 
absolute  or  special  property  in  goods,  for  recovering  the  value  of 
such  goods,  against  another,  who  having,  or  being  supposed  to  have, 
obtained  possession  of  such  goods  by  kwful  means,  has  wrongfully 
converted  them  to  his  own  use. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary  that  it 
should  appear, 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special  property 
in  the  goods  wluch  are  the  subject  of  the  action  : 

2.  That  the  plaintiff  had  also  the  right  of  possession  in  the  goods : 

S.  That  persona/  goods  constitute  the  subject  matter  of  the  action : 

4.  That  the  defendant  has  been  guilty  of  a  wrongful  conversion. 

1.  Absolute  Property. — It  must  appear,  that  the  plaintiff  had  A 
property,  either  absolute  or  special  (a),  in  the  goods  which  are  the 

(a)  Per  Lord  Manifield,  C.  J.,  1 T.  R.  56. 
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subject  of  the  action ;  but  it  is  not  necessary  to  show  that  the 
plaintiff  had  both  an  absolute  and  special  property  (b)  ;  either  the 
one  or  the  other  is  sufficient.  Absolute  property  is  where  one  (c), 
having  the  possession  of  goods,  has  also  the  exclusive  right  to  enjoy 
them,  and  which  can  only  be  defeated  by  liis  own  act.  Timber  {ct) 
while  standing  is  part  of  the  inheritance ;  but  when  severed,  either 
by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser  and  by  wrong, 
it  belongs  to  him  wh6  has  the  first  estate  of  inheritance,  whether  in 
fee  or  in  tail,  who  may  bring  trover  for  it.  Trover  was  brought  by 
a  tenant  in  tail,  expectant  on  the  determination  of  an  estate  for 
life  (e)y  without  impeachment  of  waste,  for  timber  which  grew  upon, 
and  had  been  severed  from,  the  estate,  and  was  in  the  possession  of 
the  defendant.  It  was  holden,  that  the  plaintiff  could  not  recover; 
because  an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this^  case  the  plaintiff  had  not  any  property  in  the 
timber ;  for  a  tenant  for  life,  without  impeachment  of  waste,  has  a 
right  to  the  trees  at  the  moment  when  they  are  cut  down.  In  like 
manner  tenant  in  tail,  after  possibility  of  issue  extinct,  is  entitled  to 
timber  when  cut  (/).  Trustees  of  an  estate  pur  autre  vie  cannot 
maintain  trover  for  trees  felled  upon  the  estate  (g)  ;  for  althou^ 
they  have  a  special  property  in  the  trees  while  standing,  yet  that 
property  ceases  when  they  are  cut  down,  and  the  trees  then  belong 
to  the  owner  of  the  inheritance.  It  was  for  a  long  time  in  great 
doubt  whether  the  landlord  had  such  a  possession  of  timber  cut 
down  during  the  continuance  of  a  lease,  on  which  he  could  maintain 
trover;  but  it  was  finally  determined  (A)  that  he  had;  because  the 
interest  of  the  lessee  in  the  timber  remained  no  longer  than  while  it 
was  growing  on  the  land  demised,  and  determined  instantly  upon 
the  severance.  The  defendant,  a  wharfinger,  having  acknowledged 
timber  on  his  wharf  to  be  the  property  of  the  plaintiff;  it  was 
holden  (i),  that  he  could  not  afterwards  dispute  it,  and  set  up  the 
title  of  a  third  person.  The  owner  of  goods  stolen,  prosecuting  the 
felon  to  conviction,  cannot  recover  the  value  of  them  in  trover  from 
a  person  (k)  who  has  purchased  the  goods  in  market  overt  (Z),  and 
sold  them  again  before  the  conviction,  notwithstanding  the  owner 
we  the  purchaser  notice  of  the  robbery,  while  the  goods  were  in 
lis  possession  ;  for,  in  order  to  maintain  trover,  the  plaintiff  must 
prove  that  the  goods  were  his  property,  and  that  while  they  were  so 
thev  came  into  the  possession  of  the  defendant,  who  converted  them 
to  his  own  use.  But  where  property  feloniously  taken  from  the 
plaintiff  was  sold  by  the  felon  to  defendant,  who  purchased  bond  fide, 


i: 


b)  Per  Lawrence,  J.,  7  T.  R.  398.  N.  R.  25. 

e)  lb.  (A)  Berry  y.iErml,  Palm.  327>  and  Cro« 

(<0  Per  Lord  Talbot^  C,  in  Bewick  v.  Car.   242,    cited    by  Lawrence^    J.,   in 

Whitfield,  3  P.  Wma.  268.  Qwdtm  t.  Harper,  7  T.  R.  13. 
(e)  Pyne  v.  Dor,  1  T.  R.  55.  (i)  Goehng  v.  Binae,  7  Bingh.  339. 

(/)  Williame  y.  WiUiame,   12  East,  {k)  Horwoody,  Smith,  2  T.  R.  750. 

209.  (0  See  as  to  sales  in  shops,  LyotiM  y. 

is)  Blaker  v.  Anscombe,  I  Bos.  &  Pol.  De  Pau,  3  P.  &  D.  177;  11  A.  &  £.  32€b 
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but  not  in  market  overt ;  the  plaintiff  gave  notice  of  the  felony  to 
the  defendant,  who  afterwards  sold  the  property  in  market  overt, 
after  which  the  plaintiff  prosecuted  the  felon  to  conviction  ;  it  was 
holden  (m),  that  the  plaintiff  might  recover  from  the  defendant  the 
value  of  the  property.  An  arbitrator,  to  whom  all  matters  in  dif- 
ference between  a  landlord  and  tenant  had  been  referred,  awarded 
that  a  stack  of  hay  should  be  delivered  up  by  the  tenant  to  the 
landlord,  upon  being  paid  a  certain  sum  for  it.  The  landlord  ten* 
dered  the  money,  but  the  tenant  refused  to  receive  ity  or  to  deliver 
up  the  hay:  whereupon  the  landlord  brought  trover  against  the 
tenant  for  the  hay.  it  was  holden  (n),  that  this  action  could  not  be 
maintained ;  for  the  property  was  not  transferred  by  the  mere  force 
of  the  award ;  and  that  the  landlord's  only  remedy  was  to  proceed 
against  the  tenant  upon  the  award;  but  Lord  JEllenhorough  ob* 
served,  that  the  case  might  have  been  different  if  the  tenant  had 
accepted  the  money  tendered,  for  that  would  have  been  a  ratifi* 
cation  of  the  award,  and  an  assent  on  the  part  of  the  tenant  to 
the  transfer  of  the  property.  If  a  tradesman  order  goods  to  be 
sent  by  a  carrier  (o),  though  he  does  not  name  any  particular 
carrier,  the  moment  the  goods  are  delivered  to  the  carrier,  such 
delivery  operates  as  a  deUveiy  to  the  purchaser,  and  the  whole 

Eropeity  is  immediately  vested  in  him ;  and  if  anv  accident  should 
appen  to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 
So  if  A.  order  goods  to  be  transmitted  to  him  by  a  particular 
carrier  (jp),  though  upon  condition  to  return  them  again,  if  he 
dislike  them;  yet  upon  delivery  to  the  carrier  the  property  is 
vested  in  A.,  and  he  will  be  bound  to  pav  the  price  to  the 
vendor,  and  consequently  the  vendor  cannot  bring  trover  aminst 
the  carrier,  if  the  carrier  convert  the  goods  to  his  own  use  (2).  If 
A.  order  a  tradesman  to  send  him  goods  by  a  hoyman  {q\  and  the 
tradesman  send  the  goods  by  a  porter,  to  the  house  where  the 
hoyman  resides,  when  in  town,  and  the  porter,  not  finding  him, 
leave  the  goods  with  the  landlord,  A.  cannot  maintain  trover  agiunst 
the  landlord,  for  the  property  never  vested  in  A.,  but  remained  in 
the  tradesman ;  but  if  the  person  to  whom  the  goods  were  delivered 

(m)  Peer  y.  Humphrey,  2  A.  &  E.  495 ;  &  Pul.  582,  S.  P. 
4  Ner.  &  M.  430.  (p)  Haynee  y.  Wood,  per  Herbert,  J^ 

(n)  Hunter  y.  Itiee,  15  East,  100.  Surrey  Abb.  1686,  BoU.  N,  P.  36. 

(o)  Said  to  hate  been  determined  by  (q)  CoMou  y.  IVooUton,  T.  1  Ann., 

Eyre,  C.  J.,  at  Shrewsbury  AssizeB,  3  P.  London  Sittings,  per  Holt,  C.  J.,  Salk, 

WmB.  186;  Dutton  ▼.  Solomtmeon,  3  Boe.  MSS. ;  BuU.  N.  P.  35,  6. 


(1)  The  only  exception  to  the  purchaser's  right  over  the  goods  is,  that 
the  vendor,  in  the  case  of  the  purchaser  becoming  insolvent,  may  stop 
them  in  transitu.    See  ante,  Chap.  XXXVII.  p.  1260* 

(2)  Trover  will  not  lie  against  a  carrier  for  the  n%ere  non-delivery  of 
goods.    See  ante,  p.  41 1. 
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had  been  a  servant  to  the  hoynum,  and  entrusted  by  him  to  receive 
the  goods,  A.  might  have  maintained  trover  (r) ;  for,  by  such  de- 
livery, the  property  would  have  vested  in  him,  and  therefore  in  such 
case  the  tradesman  could  not  have  brought  trover  against  the 
hoyman.  The  property  of  goods  passes  by  the  indorsement  and 
delivery  of  the  bill  of  lading,  by  the  consignee,  to  another,  bonajide^ 
for  a  valuable  consideration,  and  without  collusion  with  the  con- 
signee («),  although  the  indorsee  knew  at  the  time  that  the  con- 
nmor  had  not  received  payment  in  money  for  his  goods,  but  had 
taken  the  consignee's  acceptances  payable  at  a  future  day  not 
then  arrived.  Tempany,  a  corn-merchant  at  Longford,  who  em- 
ployed the  plaintifls  as  his  factors  at  Liverpool,  shipped  cm  board 
the  boat,  No.  604,  a  full  cargo  of  oats,  and  took  a  bill  of  lading  or 
boat  receipt  for  them,  signea  by  the  master,  bearing  date  the  31st 
of  January,  1837,  whereby  he  acknowledged  the  receipt  of  the  oats 
on  board,  deliverable  in  Dublin  to  John  and  T.  Delany,  in  care  for 
and  to  be  shipped  to  the  plaintifis  in  Liverpool ;  on  the  same  day  he 

f>rocured  from  the  master  of  another  boat.  No.  64,  a  like  bill  of 
ading  or  receipt,  for  530  barrels.,  but  no  oats  were  then  on  board 
that  boat,  although  a  cargo  was  prepared  for  that  purpose.  On  the 
2nd  of  February,  Tempany  wrote  to  the  plaintiffii  a  letter  indosing 
both  these  instruments,  and  stating  that  he  had  valued  on  the  phiin- 
tiffs  for  <£^730  against  those  oats;  on  the  7th,  the  plainti£b  received 
this  letter,  and  accepted  the  bill  of  exchange,  and  returned  it  to 
Tempany,  who  received  it  on  the  9th.  In  the  mean  lime,  the 
defendant,  who  was  a  creditor  of  Tempany  to  a  considerable  amount, 
^ent  over  Mr.  Walker,  an  agent,  to  Longford.  Walker  arrived  on 
the  6th,  and  pressed  him  for  security;  Tempany  consented  on  that 
day  to  give  him  an  order,  addressed  to  Tempany's  brother,  his  agent 
in  Dubun,  desiring  him  to  deliver  to  Walker,  for  the  defendant,  the 
cargo  of  boat  604,  which  had  then  sailed  for  Dublin,  and  four  other 
cargoes,  including  that  of  boat  54,  (which  was  stated  to  be  560 
barrels,)  and  also  all  that  was  in  Tempany'^s  store  in  Dublin.  The 
boat  54  was  then  partially  loaded,  and  Tempany  promised  to  send 
|;he  boat  receipt  for  it  to  Walker ;  the  loading  was  completed  on 
the  9th;  the  boat  receipt  or  bill  of  lading  for  550  barrels,  which 
were  on  board,  signed  by  the  master  and  transmitted  to  Walker,  to 
whom  the  cargo  was  made  deliverable,  and  he  received  it  the  next 
day  ;  the  boats  were  both  hired  by  Tempany,  and  the  men  paid  by 
him.  Walker,  on  the  8th,  procured  an  agreement  from  J.  Tempany, 
in  Dublin,  to  hold  the  oats  for  him,  when  thev  arrived :  and  ne 
afterwards  got  possession  of  the  whole  by  le^sd  process*  It  was 
contended,  that  under  these  circumstances,  the  property  in  neither 
cargo  vested  in  the  plainti% ;  first,  because  the  instruments  were 
liot  regular  bills  of  lading,  and  could  give  no  title ;  and  secondly,  if 

• 

(r)  See  Siaplet  y.  Alden,  2  Mod.  309,  («)  Cuming  y.  Browtif  9  East,  506. 

per  Holt,  C.  J.;  Salk.  18,  S.  P. 
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•they  were,  th^y  could  not  operate  to  ffive  the  plaintif&  a  tide, 
because  they,  being  factors,  could  acquire  no  lien  without  actual 
possession.  The  court  thought  it  unnecessary  to  decide  whether 
the  instruments  were  regular  bills  of  lading,  so  as  to  have  all  the 
properties  which  the  custom  of  merchants  has  attached  to  those 
documents :  but  they  held  (^),  that  the  property  in  the  cargo  of  boat 
604  vested  in  the  plaintiffii  on  their  acceptance  of  the  bill,  and  that 
thev  were  entitlea  to  maintain  trover  for  it ;  but  they  could  not 
maintain  trover  for  the  cargo  of  boat  64,  since  none  of  it  was  on 
board,  or  otherwise  specifically  appropriated  to  the  jplaintifls,  when 
the  receipt  for  that  boat  was  given  by  the  master ;  Parhe^  B.,  (who 
delivered  the  judgment  of  the  court,)  observed,  that  if  the  intention 
of  the  parties  to  pass  the  property,  whether  absolute  or  special,  in 
certain  ascertained  chattels^  is  established,  and  they  are  placed  in 
the  hands  of  a  depositary,  no  matter  whether  such  depositary  be  a 
common  carrier,  or  ship-master,  employed  by  the  consignor,  or  a 
third  person,  and  the  chattels  are  so  placed  on  account  of  the  person 
who  is  to  have  that  property ;  and  the  depositaiy  assents ;  it  is 
enough :  and  it  matters  not  by  what  documents  this  is  effected ;  nor 
is  it  material  whether  the  person  who  is  to  have  the  propertv  be  a 
factor  or  not ;  for  such  an  agreement  may  be  made  with  a  factor, 
as  well  as  any  other  individuu.  With  respect  to  the  cargo  of  boat 
64,  at  the  time  of  the  agreement,  proved  bv  the  boat  receipt  of  the 
31st  of  January,  to  hold  the  630  barrels  thq^ein  mention^  for  the 
plaintiff,  there  were  no  such  oats  on  board,  and  consequently  no 
specific  chattels  which  were  held  for  them. 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  (tt) 
pass  the  property  to  the  donee.  Donatio  mortis  cauiafi  is  a  gift  by 
a  person  believing  himself  to  be  at  the  point  of  death,  upon  the  con- 
dition, that  if  the  donor  die,  the  donee  is  to  keep  the  tlung  given  in 
preference  of  any  other.  It  is  not  necessary  that  the  donor  should 
be  actually  dyinff :  but  it  is  essentia  that  the  donee  should  have 
immediate  actuu  possession  of  the  gift,  and  uncontroUed  dominion 
over  it,  subject,  however,  to  the  express  condition  of  the  gift  not 
passing  while  the  donor  lives  {x). 

If  goods  are  sold  to  be  paid  for  within  a  limited  time  (y),  and,  if 
not  removed  at  the  end  of  that  time,  that  warehouse  rent  shall  be 
paid  for  them,  the  property  in  the  ffoods  vests  absolutely  in  the 
purchaser,  from  the  moment  of  the  safe. 

The  sale  of  a  specific  chattel  on  credit,  though  that  credit  may  be  - 
limited  to  a  definite  period,  transfers  the  property  in  the  goods  to 
the  vendee,  giving  the  vendor  a  right  of  action  for  the  price,  and  a 
lien  upon  the  goods,  if  they  remain  in  his  possession,  until  that  price 

(0  Brywua  y.  JVtjr,  4  M.  &  W.  775.  See  136 ;  6  Scott,  877. 

QMe,  p.  127».  (jr)  Holt,  N.  P.  C.  12. 

(«)  /rout  T.^tno/Z/rMC^  2B.&A.  551.  (y)  PkiUimore   y.   Barry,    I  Campb. 

Sec  Beevei  y.  Capper,  5  Bingb.    N.  C.  513. 
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be  paid ;  but  default  of  payment  does  not  rescind  the  contract ; 
and  the  vendee,  on  tender  of  the  price,  though  after  the  expiration 
of  the  period  of  credit,  may  maintain  trover  against  the  vendor 
to  recover  such  chattel ;  for  m  sales  of  chattels,  time  is  not  of  the 
essence  of  the  contract,  unless  it  is  made  so  by  express  agreement  (z). 

If  a  person  contracts  with  another  for  the  purchase  of  a  chattel, 
e.  g.^  a  bar^e,  which  is  not  in  existence  at  the  time  of  the  contract, 
although  the  full  value  of  the  article  contracted  for  is  paid  in 
advance,  and  the  order  is  proceeded  on,  yet  the  purchaser  aoes  not 
acquire  any  property  in  the  article  until  it  is  finished  and  delivered 
to  him  (a) ;  but  it  is  otherwise  where  the  bargain  stipulates  for 
advances,  which  are  to  be  regulated  by  the  progress  of  the  work  (6). 
After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another, 
without  a  default  in  the  vendee ;  and,  therefore,  if  the  vendee  do 
not  come  and  pay  for  and  take  away  the  goods,  the  vendor  ought  to 
go  and  request  him ;  and  then,  if  .he  do  not  come  and  pay  for  and 
take  away  the  goods  in  a  convenient  time,  the  agreement  is  dissolved, 
and  the  vendor  is  at  liberty  to  sell  them  to  any  other  person  (c). 
^'  If  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid ; 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered ;  yet  the 
property  of  the  horse  is  bg  the  bargain  in  the  buyer.  But  if  he  dp 
presently  tender  me  my  money,  and  I  do  refuse  it,  he  may  take  the 
horse,  or  have  an  action  of  detainment.  And  if  the  horse  die  in  my 
stable^  between  the  bargain  and  the  delivery,  I  may  have  an  action 
of  debt  for  my  money,  because  by  the  bargain  the  property  was  in 
the  buyer'  (rf).  With  respect  to  stolen  horses,  the  property  is  not 
altered  by  a  sale  in  market  overt,  unless  the  provisions  of  2  Phil.  & 
Ma.  c.  7,  and  31  Eliz.  c.  12,  are  complied  with.  The  regulations 
are  in  substance  as  follows :  First,  the  horse  must  be  exposed  openly 
in  the  place  used  for  sales  for  one  whole  hour,  between  ten  in  the 
morning  and  sunset,  and  afterwards  brought  both  by  vendor  and 
vttidee  to  the  book-keeper  of  the  fair  or  market :  secondly,  toU 
must  be  paid,  if  any  due,  and  if  not,  one  penny  to  the  book-keeper, 
who  shall  enter  the  price,  colour,  and  marks  of  the  horse,  with  the 
names,  additions,  and  abode  of  the  vendor  and  vendee ;  and  if  the 
vendor  is  not  known  to  the  book-keeper,  the  vendor  shall  bring  one 
credible  witness  to  avouch  his  knowledge  of  the  vendor,  whose  name 
in  like  manner  is  to  be  entered.  The  property  of  the  owner  is  not 
to  be  taken  away  by  such  sale,  if,  withm  six  months  after  the  horse 
is  stolen,  he  put  in  his  claim  before  some  magistrate  where  the  horse 
is  found,  and  within  forty  days  more  proves  such  property  by  the 

(z)  MartmdaU  v.  Smith,  1  G.  &  D.  1.  &  M.  399. 

(a)  MuekUno^.  Mangha,  I  T9Xiiit,Z\%.  (c)  Per  Holt,  C.  J.,  in  Longford  t* 

See  also  AtkinMon  v.  Bell,  8  B.  &  C.  277 ;  AdminUiratrix  of  Tiler,  Salk.  113. 

LaidUr  v.  Btarlinton,  2  M.  &  W.  602.  (d)  Noy'B  MaximB,  88,  recognized  by 

{h)  See  Woodi  y.  Bmaell,  5  B.  &  A.  Lord  EUeHborough,  C.  J.,  in  HMk  ▼. 

947,  and  the  comments  on  that  case  in  Whitehouee,  7  East,  571. 
Clarke  t.  Spenee,  4  A.  &  £.  448 ;  6  Nev. 
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oath  of  two  witnesses,  and  tenders  to  the  person  in  possession  of  the 
horse  such  price  as  he  bond  fide  paid  for  it  in  market  orert. 

The  goods  of  a  debtor  are  bound  from  the  deliveiy  of  a  writ 
of  execution  to  the  sheriff,  and  the  execution  creditor  cannot  be 
defeated  by  a  vesting  order  subsequently  made  by  the  Insolvent 
Debtors  Court,  under  the  stat  1  &  2  Vict.  c.  110,  s.  ST,  although 
the  provisional  assignee  seize  before  the  sheriff^  for  such  vesting 
order  is  not  equivalent  to  sale  in  market  overt  (e)  :  but  the  property 
in  the  goods  is  not  changed  by  the  delivery  of  the  writ,  and  is  still 
in  the  debtor,  and  he  may  sell  them,  subject  to  the  rights  of  the 
execution  creditor,  to  which  they  will  be  liable,  unless  the  sale  took 
place  in  market  oveil;  (/).  But  after  condemnation  of  goods  in  the 
Exchequer,  the  property  is  altered  (^),  so  as  that  neitner  trespass 
nor  trover  will  lie  for  the  proprietor  against  the  person  who  seized 
them. 

The  action  of  trover  cannot  be  supported,  unless  there  is  a  per- 
fect and  complete  right  of  property  m  the  plaintiff.  Hence,  when 
goods  are  sold,  if  any  thing  remain  to  be  done  on  the  part  of  the 
seller,  as  between  him  ana  the  buyer  (A),  to  ascertain  the  price, 
quantity  (i)^  or  individuality  (A)  of  the  goods,  before  the  commodity 
purchased  is  to  be  delivered,  a  complete  present  right  of  property 
does  not  attach  in  the  buyer,  and  consequently,  trover  is  not  main- 
tainable. The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch  (/),  which  was  lying  at  the  warehouse  of  a  third  person,  at  so 
much  per  cwt.,  by  bill  at  two  months,  for  the  delivery  of  which, 
fourteen  days  were  to  be  allowed;  the  weight  not  naving  been 
ascertained  at  the  time  of  purchase,  the  defendant  gave,  according 
to  the  usual  mode,  a  note  to  the  warehouse-keeper  to  weigh  and 
deliver  all  his  (the  defendanf's)  starch.  By  virtue  of  this  ord.er,  a 
partial  weighing  and  delivery  of  several  quantities  of  the  starch 
took  place.  Trover  having  been  brought  for  the  remainder,  which 
was  unweighed  and  not  delivered ;  it  was  holden,  that  the  action 
could  not  be  supported ;  although  it  was  contended,  on  the  part  of 
the  plaintifi^  that  a  delivery  of  part  of  an  entire  quantity  of  goods 
contracted  for  was  a  virtual  delivery  of  the  whole,  so  as  to  vest  in 
the  vendee  the  entire  property  in  the  whole,  although  the  price  for 
the  same  should  not  have  been  paid.  Per  Cur.  Without  deciding 
what  might  be  the  legal  effect  of  such  part  delivery,  in  a  case  where 


t 


[e)  Woodiand y. Fuller, ZKBcB.bJO. 

if)  Samuel  ▼.  Duke,  3  M.  &  W.  622, 
Kcogniitiig  Pttifne  y.  Drew^  4  East,  523. 

(ff)  BJkmer.  8miih,T.  Raym.  336, cited 
per  Cur.,  Garth.  327,  and  per  Sir  W. 
Biacktione,  in  Scott  y.  Shearman,  2  Bi.  R. 
981. 

(A)  See  WkUekouse  ▼.  Froet,  12  East, 
614. 


(t)  Wallace  y.  Breeds,  13  East,  522. 

(ir)  Buek  ▼.  Davie,  2  M.  &  S.  397.  See 
also  White  ▼.  WiUke,  5  Taunt.  176  ;  Shep* 
ley  w.  Davie,  5  Tannt.  617  ;  1  Marsh.  252, 
8.  C.  t  end  Wtthere  ▼.  Lyee,  4  Campb, 
237 ;  1  Holt's  N.  P.  C.  18,  S.  C. 

(0  Haneon  t.  Meyer,  6  East,  614.  See 
also  Zaifury  v.  Fumell,  2  Campb.  240« 
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the  payment  of  price  was  the  only  act  necessary  to  be  performed, 
in  order  to  vest  the  property ;  in  this  case,  another  act  was  neces- 
sary to  precede  both  payment,  of  price  and  delivery  of  the  coods 
bargained  for,  viz.  weighing.  Until  the  starch  was  weighed,  the 
warehouse-keeper,  as  agent  of  the  defendant,  was  not  authorized 
to  deliver  it ;  still  less  was  the  buyer  authorized  to  take  it  by  his 
own  act  from  the  warehouse :  and  u  he  could  not  so  take  it,  neither 
can  he  maintain  an  action  of  trover  founded  on  such  a  supposed 
right  to  take,  or  in  other  words,  founded  on  such  supposed  right  of 
property  in  the  subject  matter  of  his  action.  But  where  every 
thing  has  been  done  by  the  sellers  which  they  contracted  to  do, 
the  property  will  in  many  cases  pass  to  the  buyers,  although  the 
goods  still  continue  in  the  possession  of  the  sellers.  As  where  tur- 
pentine in  casks  was  sold  by  auction  (m)  at  so  much  per  cwt.,  and 
the  casks  were  to  be  taken  at  a  certain  marked  quantity,  except  the 
two  last,  out  of  which  the  seller  was  to  fill  up  the  rest,  before  they 
were  delivered  to  the  purchasers,  on  which  account  the  two  last 
casks  were  to  be  sold  at  uncertain  quantities ;  and  a  deposit  was  to 
be  paid  by  the  buyers,  at  the  time  of  the  sale,  and  the  remainder 
within  thirty  days  on  the  goods  being  delivered ;  and  the  buyers 
had  the  option  of  keeping  the  goods  in  the  warehouse,  at  the  charge 
of  the  seller,  for  those  thirty  Says,  after  which  they  were  to  pay  the 
rent ;  and  the  buyers  having  employed  the  warehouseman  of  the 
seller  as  their  agent,  he  filled  up  some  of  the  casks  out  of  the  two 
last,  but  left  the  bungs  out,  in  order  to  enable  the  custom-house 
officer  to  gauge  them ;  but  before  he  could  fill  up  the  rest,  a  fire 
consumed  the  whole  in  the  warehouse  within  the  thirty  days.  It 
was  holden,  that  the  property  passed  to  the  buyers  in  afi  the  casks 
which  were  filled  up,  because  nothing  further  remained  to  be  done 
to  them  by  the  seller ;  for  it  was  the  business  of  the  buyers  to  get 
them  gauged,  without  which  they  could  not  have  been  removed ;  and 
the  act  of  the  warehouseman  in  leaving  them  unbunged  after  filling 
them  up,  which  was  for  the  purpose  of  the  gauging,  must  be  taken 
to  have  been  done  as  agent  for  the  buyers,  whose  concern  the 
causing  was.  But  the  property  in  the  casks  not  filled  up  remained 
m  the  seller,  at  whose  nsk  they  continued.  So  where  the  oats  in  a 
particular  bin,  which  contained  nothing  else,  were  sold,  and  a  bill 
accepted  at  the  same  time  for  the  price ;  it  was  holden  (n),  that  the 
property  vested  in  the  buyer,  for  nothing  remained  to  be  done 
for  the  purpose  of  ascertaining  the  identity  or  quantity  of  the 
goods. 

Special  Property, — A  special  property  is,  where  he  who  has  the 
possession  of  gooos,  holds  them  subject  to  the  claims  of  other 


(m)  Ruffff  ▼.  Mmeti,  11  East,  210.  See  (n)  Swammck  v.  Soikem,  9  A.  &  E. 

also  Tarling  v.  Baxter,  6  B.  &  C.  360.  895  ;  1  P.  &  D.  648  ;  ante,  p.  1273. 
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persons  (o)  (3).  ^This  is  sufficient  to  enable  him  to  maintain  trover 
against  a  stranger.  Hence  this  action  may  be  brought: — By  a 
bailee  (p) :  By  a  carrier  (q)  :  By  lessee  for  life  against  a  stranger, 
who  takes  away  the  timbear  of  a  house  which  has  been  blown  down ; 
for  the  lessee  K>r  life  has  a  special  property  to  make  use  of  the  timber 
(as  if  he  would  rebuild),  though  the  general  property  be  in  the 
reversioner  (r):  By  a  lord  who  seizes  an  estray  or  wreck,  against 
a  stranger,  before  the  year  and  day  are  expired  («) :  By  a  uieriff 
against  a  person  who  takes  away  goods  (which  have  been  seized  by 
the  sheriff  in  execution,)  before  they  are  sold  (i).  But  a  landlord 
who  has  distrained  goods,  cannot  maintain  trover  for  them  (u) ;  for 
he  had  at  common  uiw  a  power  to  detain  the  goods  as  a  pledge  only, 
and  althou^  by  statute  ne  is  authorized  to  sell,  yet  he  has  not  any 
property.  The  party,  however,  purchasing  the  goods  distrained,  may 
mamtain  trover  (j;),  though  the  distress  be  irregular.  In  addition 
to  these  instances  of  special  property,  it  is  to  be  observed,  that  there 
may  be  special  property  witnout  possession,  or  there  may  be  special 
property  arising  simply  out  of  a  lawful  possession,  and  which  ceases 
when  tne  true  owner  appears :  as  where  a  chimney-eweeper^s  boy* 
having  found  a  jewel  (y),  carried  it  to  a  goldsmith,  to  be  informed 
what  it  was,  who  refused  to  return  it ;  it  was  holden,  that  though 
the  boy,  who  was  the  plaintiff  did  not  by  such  finding  acquire  an 
absolute  property  in  the  jewel,  yet  he  had  such  a  property  as  would 
enable  him  to  keep  it  aeainst  all  persons  except  the  rightful  owner, 
and  consequently  that  ne  might  maintain  trover  for  it  i^ainst  the 
goldsmith,  who  was  a  wrong-doer.  So  a  possession  under  tne  rightful 
owner  is  sufficient  against  a  person  havmg  no  colour  of  riffht.  As 
where  the  plaintiff  bought  and  paid  for  a  ship  stranded  on  me  coast, 
but  did  not  comply  with  the  regulations  of  the  Register  Acts ;  he' 
endeavoured  for  several  days  to  get  the  ship  off,  but  without  success ; 
at  length  she  went  to  pieces.    The  defendant  having  possessed 

(o)  Per  Lawrence,  J.,  in  Webb  ▼.  .Fbr,      Salk.  MSS. /  Pyey. Pteydell,  Berks,  1750, 
7  T.  R.  398.  per  CXmrke,  B.,  S.  P.,  BnU.  N.  P.  33. 


(p)  Bro.  TretptM,  92 ;  Arnold  t.  Jrf^  (i)  Wiibrakmn  ▼.  Snow,  2  Saand.  47. 

/erean,  Lord  Raym.  275.  (v)  Monenx  y.  Oorehom,  per  Probyn, 

(q)  OoodwmT.SiebardmMflKoLAhr.  C.  B.,  at  HnntingdoD,  29  MSS.,  8«ijt. 

4,  (1)  pi.  1.  HiU,  279. 

(r)  Per  PoweU,  J.,  Midland  Circuit,  (s)  Lgem  t.  WMom,  2  Bingh.  334. 

Salk.  MSS. ;  BoU.  N.  P.  33.  (y)  Armorif  t.  DeUmdrU,  1  Str.  505, 

(«)   Sir  W,  Courieney'e  case,  C,  B.,  Middleiez  Sittings,  coram  Prait,  C.  J. 


(3)  **  The  immediate  right  to  real  property  must  be  vested  in  one  person 
only,  [or  in  several  persons  in  the  same  right;]  whereas  a  special  property, 
in  Uie  case  of  personalty,  may  be  in  one,  as  in  the  instance  of  carriers,  while 
the  absolute  right  to  it  may  exist  in  another.  When  a  competition  arises 
between  those  two  persons,  the  right  of  the  latter  must  prevail ;  but  as 
against  all  other  persons  a  special  property  is  suflBcient"  Per  Lord 
Kenyan,  C.  J.,  7  T.  R.  396. 
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himself  of  parts  of  the  wreck  which  had  drifted  on  his  farm;  it  waff 
holden  (s),  that  the  plaintiff  had  sufficient  property  in  him  to  enable 
him  to  maintain  trover  asainst  a  wrong-doer ;  for  as  far  as  regarded 
the  possession  of  the  plamtiff,  it  was  good  as  against  all  except  the 
vendor;  and  although  the  plaintiff  had  no  absolute  property  as 
against  the  vendor,  yet  he  cliumed  under  him,  and  had  the  possession 
against  those  who  tortiously  took  the  goods  without  colour  of  right. 
So  where  K.,  the  owner  of  furniture,  lent  it  to  plaintiff  under  the 
terms  of  a  written  agreement ;  plaintiff  placed  it  in  a  house  occupied 
b^  the  wife  of  C,  a  bankrupt ;  C's  assignees  having  seized  the  fur- 
niture; it  was  holden  (a),    that   plaintiff  might  maintain  trover 
without  producing  the  agreement.     In  the  case  (b)  of  a  simple 
bailment  of  a  chattel  without  reward,  it  may  be  recovered  either  by 
the  bailor  or  the  bailee,  if  taken  wrongfully  out  of  the  bailee^s  pos- 
session.  There  is  one  case  in  which  a  temporary  property  (c)  merely 
has  been  holden  sufficient  to  maintain  trover :  as  where  defendant, 
having  agreed  to  sell  the  plaintiff  an  estate,  with  the  usual  proviso, 
that  in  case  the  vendor  could  not  make  a  title,  the  contract  should 
be  void,  delivered  to  the  plaintiff  an  abstract  of  the  title.    The 
plaintiff  laid  this  abstract  before  counsel,  and  having  received  it  back 
with  an  opinion  written  at  the  foot,  and  several  queries  in  the 
margin,  he  left  it  with  the  defendant,  requesting  him  to  copy  the 
opinion  and  marginal  observations,  and  return  the  abstract  as  soon 
as  he  had  copied  them.   After  the  plaintiff  had  several  times  in  vain 
applied  to  have  the  abstract  returned,  at  length  he  made  a  formal 
demand  of  it,  when  the  defendant  refused  to  re-deliver  it,  observing 
that  as  he  had  been  unable  to  clear  up  the  objections  of  the  plaintiff ''s 
counsel,  the  abstract  would  be  useless  to  the^plaintiff.    The  plaintiff 
having  brought  an  action  of  trover  for  the  abstract ;  it  was  nolden, 
that  he  was  entitled  to  recover ;  Chambre^  J.,  observing,  that  as  to 
the  general  property  in  the  abstract,  while  the  contract  is  open,  it 
is  neither  in  the  vendor  nor  in  the  vendee  absolutely,  but  if  the  sale 
goes  on,  it  is  the  property  of  the  vendee ;  if  the  sale  is  broken  off,  it 
is  the  property  of  the  vendor.     In  the  mean  time  the  vendee  has  a 
temporary  property,  and  a  right  to  keep  it,  even  if  the  title  be 
rejected,  imtil  the  dispute  be  finally  settled,  for  his  own  justification, 
in  order  to  show  on  what  ground  he  did  reject  the  title.     Trover 
wiU  lie  for  bills  of  exchange  indorsed  to  an  agent  of  the  plaintiff's  (d) 
or  order,  for  their  account,  and  deposited  with  the  defendants,  by 
such  agent,  as  a  security  for  past  and  future  advances  by  the 
defend^ts  to  him. 

2.  Right  of  Possession. — ^The  plaintiff  must  not  only  have  a  right 
of  property  but  a  right  of  possession  also,  and  unless  both  these 

(jr)  Suiion  y.  Buck,  2  Tannt.  302.  (e)  RoberU  y.  Wyaii,  2  Tauit.  268. 

(a)  BurUm  t.  Hughe$  and  oihen,  2  (d)  Treutiel  and  Wuriz  y.  Baramdtm, 

Bingh.  173.  8  Taunt.  100,  recognixed  in  Evmu  v.  JTy- 

*  (»}  NieolU  y.  Btuiard,  2  Cr.  M.  &  R.  mer,  1  B.  &  Ad.  635. 
659 ;  1 1>r.  &  Gr.  156. 
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rights  concur,  the  action  will  not  lie.  Hence  where  a  person  leased 
a  house  with  the  furniture  therein  (e),  to  another  for  a  certain  time, 
and  during  the  term  the  furniture  was  taken  in  execution  by  the 
sheriff,  at  the  suit  of  J.  S.,  against  the  person  to  whom  the  furni- 
ture formerly  belonged ;  it  was  holden,  that  the  landlord  could  not 
maintain  trover  against  the  sheriff  for  the  value  of  the  furniture, 
because  the  landlord  had  not  the  right  of  possession  during  the 
demise ;  the  tenant's  property  and  interest  dia  not  determine  by  the 
sheriff's  trespass  ;  the  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages.  It  is  to  be  re- 
marked, that  in  the  foregoing  case,  the  goods  removed  were  personal 
chattels,  and  at  the  time  of  uie  seizure  continued  to  be  in  the  quali- 
fied possession  of  the  tenant,  which  the  lessor  agreed  he  should 
have.  But  where  certain  mill-machinery,  together  with  a  mill,  had 
been  demised  for  a  term  to  a  tenant,  and  he  without  permission  of 
his  landlord  severed  the  machinery  from  the  mill ;  and  it  was  after- 
wards seized  under  a  fi.  fa.  by  the  sheriff,  and  sold  by  him  (/)  ;  it 
was  holden,  that  no  property  passed  to  the  vendee,  and  tliat  the 
landlord  was  entitled  to  bring  trover  for  the  machinery,  even  during 
the  continuance  of  the  term.  A.,  a  hop-merchant,  on  several  days 
in  August,  sold  to  B.,  by  contract,  various  parcels  of  hops ;  part  of 
them  were  weighed,  ana  an  account  of  the  weights  together  with 
samples  deliver^  to  the  vendee.  The  usual  time  of  payment  in  the 
trade  was  the  second  Saturday  subsequent  to  the  purchase.  B.  did 
not  pay  for  the  hops  at  the  usual  time ;  whereupon  A.  gave  notice, 
that  unless  they  were  paid  for  by  a  certain  day,  they  would  be  resold. 
The  hops  were  not  paid  for,  and  A.  resold  a  part  with  the  consent 
of  B.,  who  afterwards  became  a  bankrupt,  and  then  A.  sold  the 
residue  of  the  hops,  without  the  assent  of  B.  or  his  assi^ees. 
Account  sales  of  the  hops  so  sold,  were  deUvered  to  B.,  in  which  he 
was  charged  warehouse-rent  from  the  30th  of  August.  The  a&sig- 
neesof  B.  demanded  the  hops  of  A.,  and  tendered  the  warehouse- 
rent,  chaises,  8zc.,  and  A.  having  refused  to  deliver  to  them,  brought 
trover.  The  jury  found  that  defendant  had  not  rescinded  the 
contract  of  sale :  it  was  holden  (^),  that  the  assignees  were  not 
entitled  to  maintain  trover  to  recover  the  value  of  the  hops ;  inas- 
much, as  the  party  must  have  not  only  a  right  of  property,  but  a 
right  of  possession ;  and  that  although  a  vendee  of  goods  acquires  a 
right  of  property  by  the  contract  of  sale  (A),  yet  he  does  not  acquire 
a  right  of  possession  to  the  goods,  until  he  ravs  or  tenders  the  price. 
So  where  the  defendants  sold  to  the  plaintifm  wheat,  for  whicn  the 

SlaintifiGs  were  to  pay  by  a  draft  on  a  London  banker :  the  defeiidants 
elivered  the  wheat  to  a  carrier,  and  sent  the  bill  of  lading  to  the 

(«)  Gordon  T.  Harper,  7  T.  R.  9 ;  Pain  (/)  Farrant  ▼.  JTkomjwm,  5  B.  &  A. 

V.  Wkiitaker,  1  Ry.  &  M.  99,  S.  P.,  per  826. 

Abbott f  C.  J. ;  Frater  ▼.  Svfontea  Canal,  (g)  Bloxam  v.  Sanders,  4  B.  &  C.  94  !• 

i  A,.&  E.  354;  3  Ner.  fcM.  391;  Owen  See  Winker.  Haeeall,  9  B.  &  C.  372. 

T.  Kmghi,  4  Bingh.  N.  C.  54 ;  5  Sc.  307.  (A)  See  anie,  p.  1347,  8. 
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plaintift,  but  took  the  wheat  again,  and  sold  it  before  it  came  to 
the  plaintifls^  poeseseion,  because  the  plaintiflb  fSuIed  to  send  a  draffc 
on  a  London  banker ;  it  was  holden,  that  the  plaintiffs  could  not  sue 
the  defendants  in  trover  for  the  wheat  (t). 

The  right  of  possession  is  sufficient  without  having  had  actual 
possession  (4).  Hence  (A)*  where  in  trover  the  plaintiff,  as  executor, 
declared  upon  the  possession  of  his  testator,  it  was  holden  to  be 
sufficient ;  because  the  personal  property  of  the  testator  was  vested 
in  the  executor ;  and  no  other  person  having  a  right  to  the  posses- 
sion, the  property  drew  after  it  the  possession  in  law.  So  if  A.  be 
indebted  (/)  to  C,  and  B.  indebted  to  A.,  and  it  is  agreed  between 
them  that  B.  shall  deliver  goods  to  C,  in  satisfaction  of  the  debt  due 
from  A.  to  C,  and  B.  afterwards  converts  the  goods  to  his  own  use, 
G.  may  maintain  trover  agunst  B.,  though  C.  never  had  possession ; 
for  by  the  agreement  the  right  was  in  C,  and  the  conversion  a 
wrong  done  to  him* 

3.  Personal  Goods. — ^The  subject  matter  of  this  action  is  con* 
fined  to  personal  goods.  Hence  trover  will  not  lie  for  things  fixed 
to  the  freehold.  Questions  respecting  the  right  of  what  are 
ordinarily  called  fixtures  principally  arise  between  three  classes  of 
persons  (nt) ; 

1st.  Between  difierent  descriptions  of  representatives  of  the  same 
owner  of  the  inheritance,  viz.  between  the  heir  and  executor.  In 
the  first  casOy  i.  e.  as  between  heir  and  executor,  the  rule  obtains 
with  the  utmost  risour  in  favour  of  the  inheritance,  and  against  the 
right  to  disannex  tnerefrom,  and  to  consider  as  a  personal  chattel 
any  thing  which  has  been  affixed  to  the  freehold  or  mheritance. 

2dly.  Between  the  executor  of  tenant  for  life,  or  in  tail,  and  the 
remainder^man  or  reversioner ;  in  which  case  the  right  to  fixtures  is 
considered  more  favourably  for  executors  than  in  the  preceding  case 
between  heir  and  executor. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or 
even  building,  should  be  considered  as  removable  by  the  executor  as 
between  the  executor  and  the  heir,  or  between  the  executor  and  the 
person  in  remainder,  the  court,  in  the  three  principal  cases  on  this 

(t)  Wiimikm^  r.  BawJter,  5  Bisgh.  N.  in  BnU.  N.  P.  35. 
C.  541.  (m)  Per  Lord  EUenhorougk,  C.  J.,  de* 

{k)  Hudiom  T.  Budwmt  Latch.  214,  liveriiig  the  judgment  of  the  court  in  JStewt 

dted  by  Lawrence,  J.,  7  T.  R.  13.  t.  Maw,  3  East,  51. 

(/)  neweiUn  ▼.  lUtee,  I  Bols.  68,  dted 


(4)  Hence,  on  the  trial  of  an  ejectment  for  a  mine,  it  was  holden,  that 
a  recovery  in  trover  for  a  parcel  of  lead  dug  out  of  the  mine  was  not  evi- 
dence of  the  plaintiff's  possession.  Lord  Cullen*s  case  at  bar,  B.  R.,  Bull. 
N.  P.  33. 
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subject^  viz.  Lawton  v.  Latoton^  3  Atk.  13,  which  was  the  case  of 
a  &e-engme  to  work  a  colliery,  erected  bv  tenant  for  life ;  Lard 
Dudley  v.  Lord  Warden  Ambler,  113,  which  was  also  the  case  of  a 
fire-engine  to  work  a  coUiery,  erected  by  tenant  for  life ;  (these  two 
cases  before  Lord  Hardwicke  ;)  and  Lawton^  Executor ^  v.  Salmon^ 
E.  22  Geo.  IIL,  B.  P.  B.  188;  Dampier  MSS.,  L.  I.  L.;  1  H. 
Blac.  259,  in  notis,  before  Lord  Mansfield^  which  was  the  case  of 
salt-pans  (n),  and  which  came  on  in  the  shape  of  an  action  of  trover, 
brought  for  the  salt-pans,  by  the  executor  against  the  tenant  of  the 
heir  at  law,  the  court  may  be  considered  as  having  decided  mainly 
on  this  ground,  that  where  the  fixed  instrument^  engine^  or  utensil 
(and  the  building  covering  the  same  falls  within  the  same  principle^) 
was  an  accessory  to  a  matter  of  a  personal  nature^  that  it  should  be 
itself  considered  as  personalty.  The  fire-engine,  in  the  cases  in  3 
Atk.  and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of 
getting  and  vending  coals,  a  matter  of  a  personal  nature.  Lord 
HarduAche  says,  in  the  case  in  Ambler,  ^^  A  colliery  is  not  only  an 
enjoyment  of  the  estate,  but  in  part  carrying  on  a  trade."  And  in 
the  case  in  3  Atk.  he  says,  ^'  One  reason  that  weighs  with  me  is,  its 
being  a  mixed  case,  between  enjoying  the  profits  of  the  land,  and 
carrying  on  a  species  of  trade ;  and  considering  it  in  this  light,  it 
comes  very  near  the  instances  in  brewhouses,  &c.  of  furnaces  and 
coppers.'"  Upon  the  same  principle,  Lord  C.  B.  Comvns  may  be 
considered  as  having  decided  (o),  that  a  cider-mill  should  go  to  the 
executor  and  not  to  the  heir,  i.  e.  as  a  mixed  case  between  enjoying 
the  profits  of  the  land,  and  carrying  on  a  species  of  trade,  and  as 
considering  the  cider-mill  as  propeny  an  accessory  to  the  trade  of 
making  ciaer.  In  the  case  of  the  salt-pans.  Lord  Mansfield  does 
not  seem  to  have  considered  them  as  accessory  to  the  carrying  on 
a  trade,  but  as  merely  the  means  of  enjoying  the  benefit  of  the 
inheritance.  He  says,  '*  The  salt-spring  is  a  valuable  inheritance^ 
but  no  profit  arises  from  it,  unless  there  be  a  salt-work,  which  con- 
sists of  a  building,  &c.  for  the  purpose  of  containing  the  pans,  &c., 
which  are  fixed  to  the  ground.  The  inheritance  cannot  be  enjoyed 
without  them.  They  are  accessories  necessary  to  tJie  enjoyment  of 
the  principal.  The  owner  erected  them  for  the  benefit  of  the  in- 
heritance.  Upon  this  principle  he  considered  them  as  belonging  to 
the  heir,  as  parcel  of  the  inheritance,  for  the  enjoyment  of  which 
they  were  made,  and  not  as  belonging  to  the  executor,  as  the  means 
or  instrument  of  carrying  on  a  trrae. '  Per  Lord  Ellenborough^  C. 
J.,  delivering  the  opinion  of  the  court  in  Elwes  v.  Maw^  3  East,  63, 
54.  In  trover,  by  the  executor  against  the  heir,  Lee^  C.  J.,  held, 
that  hangings,  tapestry,  and  iron  backs  to  chimnies,  belonged  to  the 
executor,  who  recovered  accordingly  against  the  heir  (p).     Standing 

(«)  See  Earl  qfMm^flM  t.  Blaekbvme,      3  Atk.  13,  16. 
6  Bingh.  N.  C.  426.  {p)  Harvey  t.  Harvey ,  Str.  1141. 

(o)  In  a  case  cited  inXawtom  v.  Lawton^ 

VOL.  U.  2  X 
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com  belongs  to  a  devisee  of  land,  and  not  to  the  executor  (9),  but  a 
legatee  of  goods  and  stock  on  the  farm  (r),  shall  take  it  from  both. 
It  is  agreed,  however,  that  as  between  the  executor  and  the  heir, 
if  there  be  not  any  devisee  of  the  land,  the  executor  is  entitled  to 
standing  com  («). 

The  3rd  case,  and  that  in  which  the  greatest  latitude  and  indul- 
gence has  always  been  allowed  in  favour  of  the  claim  to  having  any 
particular  articles  considered  as  personal  chattels,  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between  land- 
lord and  tenant.  It  is  a  general  rule,  that  where  a  lessee  having 
annexed  any  personal  chattel  to  the  freehold  during  his  terai,  after- 
wards takes  it  away,  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule:  1st,  In  favour  of  utensils  set  up  in  relation 
to  trade  (<);  2nd,  Of  matters  of  ornament,  as  pier  glasses^  hang^ 
ings  (u),  cornices  (or),  wainscot  fixed  only  fay  screws,  pump  erected 
by  tenant,  and  sli^tly  affixed,  so  as  to  be  capable  of  hieing  removed 
entire  (y)  (5).  xhese  the  tenant  may  remove  during  the  original 
term,  and  during  such  further  period  of  possession  by  him,  as  he 
holds  the  premises  under  a  ri^ht  still  to  consider  himself  as  tenant  (z) . 
But  if  he  does  not  remove  them  during  that  time,  they  become  the 
property  (a)  of  the  landlord.  A  lessee  cannot  (6),  even  during  his 
term,  maintain  trover  for  fixtures  remaining  affixed  to  the  freehold, 
for  the  principle  of  law  is,  that  whatsoever  is  planted  in  the  soil 
belongs  to  the  soil ;  and  though  the  tenant  has  a  right  to  remove 
fixtures  of  this  nature  during  his  term,  or  during  what  may,  for  this 
purpose,  be  considered  as  an  excrescence  on  his  term,  they  are  not 
goods  and  chattels  at  all,  but  parcel  of  the  freehold,  and  as  such  not 

(7)  8peneer^$  case,  Winch,  51 ;  Harg.  (%/)  Grymes  r.  Botoerenj  6  Bingh.  437. 

Co.  Litt.  55,  b.  n.  (2).  (z)  Agreed  in  MhuMall  ▼.  JJoyd,  2  M. 

(r)  Cos  V.  GoiUalve,  6  East,  604,  n.;  &  W.  450;  Weeion  y.  Woodcock^  7  M.  & 

West  ▼.  Moore,  8  East,  339.  W.  14. 

(«)  See  the  anthorities  cited  in  Harg,  (a)  Lyde  v.  Ruuell,  case  of  Bells,  1  B. 

Co.  litt.  55,  b.  n.  (2).  &  Ad.  394. 

(/)  Penion  ▼.  Mobart,  2  East,  88.  {b)  Mackintogh  ▼.  Trotter,  3  M.  &  W. 

(tt)  Beei  ▼.  Rebow,  1  P.  Wma.  94.  184,  recognizing  Mnuhall  v.  Lloyd,  2  M. 

{x)  See  Aifery  ▼.  Chealyn,  3  A.  &  £.  &  W.  45U. 
75;  5  Nev.  &  M.  372. 


(5)  *^  During  the  term  the  tenant  may  take  away  chimney-pieces,  and 
even  wainscot,  which  is  a  very  strong  case,  but  not  after  the  term ;  if  he 
did,  he  would  be  a  trespasser."  Per  Hardwicke^  Ch.,  1  Atk.  477.  See 
also  Anibl.  113.  But  tenant  remaining  in  possession,  after  the  expiration 
of  the  term,  may  remove  fixtures  annexed  to  the  ft'eehold,  for  the  purpose 
of  carrying  on  trade.  Penton  v.  Robart,  2  East,  88.  "  What  would 
have  been  held  to  be  waste  in  the  time  of  Henry  the  7th*,  as  removing 
wainscot  fixed  only  by  screws,  and  marble  chimney-pieces,  is  now  allowed 
to  be  done."     Per  Lord  Hardwicke^  Ch.,  in  Lawton  v.  Lawton,  3  Atk.  ]  5. 

*  See  also  Herlakenden^s  case,  31  Eliz.,  4  Rep.  64. 
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recoverable  in  trover.  A  covenant  by  a  tenant,  to  yield  up  in 
repair,  at  the  expiration  of  his  lease,  all  buildings  wnich  should 
be  erected,  during  the  term,  upon  the  demised  premises,  includes 
buildings  erected  and  used  by  the  tenant  for  the  purpose  of  trade 
and  manufacture,  if  such  buildings  be  let  into  the  soil,  or  otherwise 
fixed  to  the  freehold  (c),  but  not  where  they  merely  rest  upon  blocks 
or  pattens.  A  bimi  erected  by  the  tenant  upon  pattens  and  blocks 
of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground, 
may  be  removed  (d).  So  where  certain  parts  of  a  machine  had 
been  put  up  by  the  tenant  during  his  term,  and  were  capable  of 
being  removed  without  either  injurmff  the  other  parts  of  the  machine 
or  the  building,  and  had  been  usually  valued  between  the  outgoing 
and  incoming  tenant ;  it  was  holden  (e),  that  these  were  the  goods 
and  chattels  of  the  outgoing  tenant,  for  which  he  might  maintain 
trover.  In  R.  v.  Otley  (V),  a  wooden  mill,  resting  by  mere  weight 
upon  a  foundation  of  bricK,  was  holden  not  to  be  part  of  the  freehold^ 
so  as  to  contribute  to  the  value  of  a  tenement  on  a  question  of 
settlement.  And  so  a  tenant,  who  had  erected  on  a  foundation  of 
brick  and  stone  let  into  the  ground,  a  wooden  bam,  which  rested 
upon  the  foundation  by  weight  alone,  was  holden  {g)  to  be  entitled 
to  remove  it  at  the  expiration  of  his  term.  But  a  tenant  for  mere 
agricultural  purposes  cannot  remove  buildings  fixed  to  the  freehold, 
which  have  been  constructed  by  such  tenant  for  the  ordinary  pur- 
poses of  husbandry,  and  are  not  connected  with  any  description  of 
trade  (A).  Things  of  an  ornamental  nature  may  be  in  a  degree 
affixed,  and  yet,  during  the  term^  may  be  removed :  on  the  other 
hand,  there  may  be  that  sort  of  fixing  or  annexation,  which,  though 
the  thing  annexed  may  have  been  merely  for  ornament,  will  yet 
make  the  removal  of  it  waste.  Hence  a  conservatory  erected  by 
tenant  for  years,  (who  had  a  remainder  for  life  after  the  death  of 
his  lessor,)  on  a  brick  foundation  attached  to  a  dwelling  house,  and 
communicating  with  it  by  windows  opening  mto  the  conservatory, 
and  a  flue  passing  into  the  parlour  chimney,  was  considered  (i) 
as  part  of  the  freehold,  and  not  removable  by  the  tenant  or  his 
assignees. 

There  is  no  doubt  that  by  a  conveyance,  whether  to  a  purchaser 
or  a  mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless 
there  be  some  words  in  the  deed  to  exclude  them  (A).  The  owner 
of  a  freehold  house,  in  which  there  were  various  fixtures,  sold  it  by 
auction.  Nothing  was  said  about  the  fixtures.  A  conveyance  of 
the  house  was  executed,  and  possession  given  to  the  purchaser,  the 
fixtures  still  remaining  in  the  house  ;  it  was  holden  (/),  that  they 

(c)  Naylor  y.  CoUinffe,  1  Taunt.  19.  (A)  Elwet  v.  Jfoto,  3  East;  38. 

(<)  Culling  ^.Ti^fnelj  per  7Ve6y,C.  J.,  {i) Bucklandr,Butterfield,2B.  icB.bi. 

at  Hereford,  1694,  Boll.  N.  P.  34.  (i)  Per  Parie,  B.,  in  Hitehman  ▼. 

(e)  JDavU  t.  Jotus,  2  B.  &  A.  165.  Walton,  4  M.  &  W.  416. 

(/)  1  B.  &  Ad.  161.  (/)  CohgravB  v.  Dias  Santos,  2  B.  &  C. 

(g)  Wambrough  r.  Maton^  4  A.  &  E.  76.    See  also  Loingttaff  y.  Meagoe,  2  A. 

884.  H  E.  170;  4  Nev.  &  M.  211. 
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passed  by  the  conveyance  of  the  freehold ;  and  that  even  if  they 
did  not,  the  vendor,  after  ffiving  up  the  possegfiion,  could  not  main- 
tain trover  for  them.  A  few  articles  which  were  not  fixtures^  were 
also  left  in  the  house :  the  demand  described  them,  together  with 
the  other  articles,  as  fixtures,  and  the  refusal  was  of  uie  fixtures 
demanded;  it  was  holden  (m),  that  upon  this  evidence,  the  plaintiff 
could  not  recover  them  in  this  action.  Where  a  lessee  for  years 
mortgaged  his  lease  and  all  his  estate  and  interest  in  the  premises, 
and  afterwards  became  bankrupt ;  it  was  holden  (n),  that  the  mort- 
gagee might  declare  in  case  as  reversioner  against  the  assignee  of 
the  tenant  for  the  removal  of  the  fixtures  from  the  premises, 
whereby  they  were  injured ;  and  that  he  was  also  entitled  to  recover 
in  trover  against  such  assi^ee  the  value  of  all  the  fixtures,  whether 
landlord's  or  tenant's,  which  were  affixed  to  the  premises  before 
the  execution  of  the  mortgage ;  although  there  was  a  covenant  in 
the  original  lease  to  the  mortgagor  to  deliver  up  to  the  lessor  at 
the  determination  of  the  term  mL  fixtures  and  things  to  the  pre- 
mises belonging  and  to  belong.  This  action  may  be  maintained  for 
an  undivided  part  of  a  chattel,  e.  ^.,  three  fourths  of  a  ship  (o). 

4.  Conversion. — It  must  appear  that  the  defendant  has  been 
guilty  of  a  wrongful  conversion.  The  wrongful  conversion  by  the 
defendant  is  considered  as  the  gist  of  the  action.  If  A.  take  the 
horse  of  B.  (p),  and  ride  him,  and  after  deliver  him  to  B.,  yet  B.  may 
maintain  trover  against  A.,  for  the  riding  was  a  conversion,  and  the 
re-delivery  will  not  bar  the  action,  although  it  will  go  in  mitigation 
of  damages.  Drawing  out  part  of  the  liquor  in  a  vessel,  and  filling 
it  up  with  water,  is  a  conversion  of  the  fiquor  (q).  But  the  mere 
takmg  away  or  destroying  a  part  of  the  property  which  remains  in 
the  hands  of  a  bailee,  is  not  such  a  conversion  (r)  that  the  owner 
may  sue  in  trover  for  the  whole.  If  A.  find  the  goods  of  B.,  and, 
upon  the  demand  of  the  goods,  answer  that  he  knows  not  whether 
B.  is  the  true  owner,  and  therefore  refuses  to  deliver  them ;  this  is 
not  evidence  of  a  conversion,  if  A.  keep  them  for  the  true  owner  («)• 
A  person  is  guilty  of  a  conversion  who  takes  the  property  of  one 
person  by  assignment  from  another,  who  has  not  any  auUiority  to 
dispose  of  it  (6).    A.  (^),  a  tobacco  broker,  purchased  in  his  own 


(m)  CoUgraoe  t.  Diaa  8mUo9,  2  B.  & 
C.76. 

(n)  HUehmtm  r.  WaUon,  4  M.  &  W. 
409. 

(o)  Wdtton  y,  Kinff,  4  Campb.  272. 

(p)  Counten  qf  Rutland^ 9  case,  T.  38 
Eliz.  B.  R.,  1  Rol.  Abr.  5,  (L.)  pi.  1. 

(g)  BiehJardton  y.  ^/JHiwon,  Middlesex 
Sittings,  coram  Byre  and  Foriueuef  (ab- 


aente,  C.  J.)  1  Str.  676. 

(r)  Per  Patte$on  and  OoleHd^,  Ja.,  in 
PkilpoU  T.  ire/2fy,  3  A.  &  £.  116»  7 ;  4 
Nev.  &  M.  611. 

(«)  Per  Coke,  C.  J.,  2  Bnlat.  312. 

(0  IPCombie  v.  JkoHee,  6  Bast,  538, 
cited  by  JDenman^  C.  J.,  in  Weedimg  r. 
AMrich,  9  A.  &  £.  865. 


(6)  *'  Assuming  to  oneself  the  property  and  right  of  disposing  of  ano- 
ther man*s  goods  is  a  conversion."  Per  Holt^  C.  J.,  in  Baldwin  v.  Cole^ 
6  Mod.  221,  recognized  by  Lord  Ellenborough,  C.  J.,  in  6  East,  640. 
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name,  for  the  plaintiff,  some  tobacco,  which  was  then  in  the  king^s 
warehouse,  and  afterwards  pledged  the  same,  in  his  own  name,  with 
the  defendant,  for  a  sum  of  money,  and  transferred  it  into  the 
defendant's  name  in  the  king^s  warehouse.  The  defendant  was 
informed  of  the  plaintiff's  right  to  the  tobacco,  and  was  applied  to, 
both  by  the  plaintiff  and  the  broker,  to  deliver  the  same  to  the. 
plaintiff,  but  the  defendant  refused  to  make  the  transfer,  or  to  give 
an  order  for  the  delivery.  It  was  holden,  that  the  acts  of  the 
defendant  amounted  to  a  conversion.  So  a  servant  may  be  guilty 
of  a  conversion,  although  the  act  be  done  by  him  for  the  benefit  of 
his  master  (u) ;  *^  for  a  person  is  guilty  of  a  conversion  who  inter- 
meddles with  my  {x)  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another,  who  had  himself  no 
authority  to  dispose  of  it."  But  it  is  to  be  observed  that  this  was 
the  case  of  an  actual  conversion  by  the  servant.  For  where  goods,  the 
property  of  the  pluntiff,  had  been,  by  the  servants  of  an  insurance 
company,  carried  to  a  warehouse,  of  which  the  defendant,  a  servant 
of  the  company,  kept  the  key,  and  the  defendant,  on  being  applied  to 
by  the  plaintiff  to  aeliver  them  up,  refused  to  do  so  without  an  order 
from  the  company ;  it  was  holden  (y),  that  this  was  not  such  a 
refusal  as  amounted  to  a  conversion  of  the  goods  by  the  defendant. 
In  a  case  where  the  defendant  had  taken  the  plaintiff's  boat  for  the 
purpose  of  assisting  the  plaintiff  (;9^),  and  from  a  motive  of  kindness 
to  the  plaintiff,  and  the  boat  was  sunk  in  the  endeavoiu*,  Lord  EUenr 
borough^  C.  J.,  was  of  opinion,  that  the  act  of  the  defendant  could 
not  be  deemed  an  illegal  conversion.  Trover  will  lie  for  the  misde- 
livery of  goods  by  a  warehouseman,  although  such  misdelivery  has 
occurred  (a)  by  mistake  only.  With  respect  to  negotiable  instru« 
ments,  e.  ^.,  bank  notes,  possession  is  primd  facie  evidence  of  pro- 
perty ;  and  persons  holding  them  cannot,  without  strong  evidence  of 
n*aud,  be  compelled  by  any  prior  holder,  who  may  have  oeen  robbed, 
to  disclose  the  manner  in  which  they  received  them  (&)•  ^*  For  the 
purpose  of  rendering  bills  of  exchange  negotiable,  the  right  of  pro- 
perty in  them  passes  with  the  bills.  Every  holder,  with  the  bills,* 
takes  the  property,  and  his  title  is  stamped  upon  the  bills  them- 
selves.   The  property  and  the  possession  are  inseparable.    This  was 


(«)  Stephen*  ▼.  JB/tra//,  4  M.  &  8. 259 ; 
Craneh  t.  White^  1  Soott,  314  ;  1  Bingh. 
N.  C.  414. 

(«)  Per  Lord  BUenhorwg\  C.  J.,  in 
Stepkene  y.  Ehtail. 

(y)  Alexamder  t.  Southey,  5  B.  &  A. 


247. 

(z)  Drake  r.  Shorter,  4  Esp.  N.  P.  C. 
165. 

(a)  Detereujp  t.  Barclay,  2  B.  &  A. 
702. 

{b)  King  f .  Miltom,  2  Campb.  5. 


The  very  taking  of  goods  from  one  who  has  no  right  to  dispose  of  them  is 
a  conversion.  Hurst  v.  Owennap,  2  Stark.  N.  P.  C.  306.  See  also 
Carlisle  v.  Oarland,  7  Bingh.  298 ;  Robson  v.  Rolls,  1  M.  &  Rob. 
239. 
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necessary  to  make  them  negotiable,  and  in  this  respect  they  difier 
essentially  from  goods  of  which  the  property  and  possession  may  be 
in  different  persons  ^  (c).  An  exchequer  bill,  the  blank  in  which  was 
not  filled  up,  having  been  placed  for  sale  in  the  hands  of  A.,  he, 
instead  of  selling  it,  deposited  it  at  his  banker's,  who  made  him 
advances  to  the  amount  of  the  value.  A.  afterwards  becoming 
bankrupt,  it  was  holden  (d),  that  the  owner  of  the  exchequer  biU 
could  not  maintain  trover  against  the  bankers,  the  property  in  such 
an  exchequer  bill,  like  bank-notes  and  bills  of  exchange  indorsed  in 
blank,  passing  by  delivery.  A  banker  discounts  a  bill  drawn  on  a 
customer,  and,  by  acceptance,  made  payable  at  his  bank,  after  notice 
that  it  has  been  lost  by  the  holder,  and  afterwards  debits  his  cus- 
tomer with  the  amount  of  the  bill,  and  writes  a  discharge  on  it,  and 
delivers  it  up  to  the  customer  as  the  banker's  voucher  of  his  account ; 
it  was  holden  («),  that  the  banker  is  thereby  guilty  of  a  conversion, 
and  the  loser  of  the  bill  may  recover  in  trover  vrithout  previous 
demand  of  the  bill.  Although  it  appears  formerly  to  have  been 
doubted  whether  in  the  case  of  a  tortious  taking,  the  plaintiff  was 
not  confined  to  an  action  of  trespass,  yet  it  is  now  agi^ed,  in  such 
case,  that  the  plaintiff  has  his  election  to  bring  either  trespass  or 
trover ;  for  a  tort  may  be  qualified,  though  it  cannot  be  increased  (/). 
If  A.  lodges  jewels,  sealed  up,  at  a  banker^  for  safe  custody  only  ^), 
and  the  banker  breaks  open  the  box,  and  pawns  the  jewels  to 
another,  A.  may  maintain  trover  against  the  pawnee  for  the  conver- 
sion of  the  jewels  to  his  own  use.  In  an  action  of  trover  for  plate  (A), 
it  appeared  that  the  plaintiff  claimed  under  a  remainder-man,  against 
the  aefendant,  to  whom  it  was  pawned  by  the  tenant  for  life.  That 
I.  S.,  by  will,  gave  his  plate  to  trustees  for  the  use  of  his  wife, 
durante  viduitaie^  requiring  her  to  sign  an  inventoiy,  which  she  did 
at  the  time  the  plate  was  dehvered  into  her  possession.  She  after- 
wards pawned  it  with  the  defendant  for  a  valuable  consideration, 
who  had  no  notice  of  the  settlement,  and  before  the  commencement 
of  this  action  she  died.  A  demand  and  refusal  v^as  proved.  After 
Verdict  for  plainti£^  the  court  were  of  opinion,  on  a  case  reserved, 
that  the  defendant  was  bound  to  deliver  up  the  plate,  without  being 
paid  the  money  he  had  advanced  on  it,  observing,  that  the  point  was 
clearly  established,  and  the  law  must  remain  as  it  is,  until  the  legis- 
lature thought  fit  to  provide,  that  the  possession  of  such  chattels 
shall  be  a  proof  of  ownership.  By  stat.  1  Jac.  I.  c.  21,  the  sale  of 
any  good^  wrongfuUy  taken  to  any  pawnbroker  in  London,  or  within 
two  miles  thereof,  shall  not  alter  the  property.  If  goods  stolen  are 
pawned,  the  owner  may  maintain  trover  against  the  pawnbroker  (i). 

(e)  Per  Eyre,  C.  J.,  deUvering  the  opi-  Cro.  Jac.  50,  5.  C 

nion  of  the  court  in  Collins  t.  Martin,  1  (y)  Hartop  v.  Hoare,  Str.  1187,  more 

Bos.  &  Pal.  651.  fully  reported  in  3  Atk.  44,  and  1  Wils.  8. 

(d)  Wookey  t.  Pole,  4  B.  &  A.  1,  per  (A)  Hoare  r,  Parker,  2  T..R.  376. 
three  justicea,  Bay  ley,  J.,  dissentient.  (t)  Packer  r,  GilUee,  2  Campb.  336,  b., 

(e)  Lovellv,  Martin,  4  Taunt.  799.  Lord  BUenborouykf  C.  J. 
(/)  Biehop  V.  Montague,  Cro.  Eliz.  824 ; 
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N.  In  this  case  the  goods  had  been  stolen  from  the  plaintiff  ^s  house 
and  pawned  with  defendant  by  a  person  who  had  been  tried  for  the 
felony,  and  acquitted  on  the  absence  of  a  material  witness.  A  pawn- 
broker has  no  right  to  sell  unredeemed  pledges  (A)  after  the  expira- 
tion of  a  year  from  the  time  the  goods  were  pledged,  if  the  original 
owner  tender  him  the  principal  and  interest  due.  A  pawnbroker, 
who,  in  taking  pledges,  omits  to  pursue  the  course  requu^d  by  stat. 
40  Geo.  III.  c.  99,  s.  6,  acquires  no  property  in  the  pledges,  and 
cannot  maintain  a  lien  on  tnem  against  the  assignees  of  a  pawner 
who  afterwards  becomes  bankrupt  (/) .  A  wharf,  even  in  London,  is 
not  a  market  overt  (m)  for  the  articles  bought  there.  A  person 
having  three  bills  of  exchange,  applied  to  a  country  banker,  with 
whom  he  had  not  had  any  previous  dealings,  to  give  for  them  a  bill  on 
London  of  the  same  amount ;  this  bill  was  afterwards  dishonoured  : 
it  was  holden  (n),  that  as  there  was  a  complete  exchange  of  securi- 
ties, trover  would  not  lie  for  the  three  bills  of  exchange.  If  a 
tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his  servant  by 
mistake  delivers  them  without  receiving  the  money,  he  may,  after 
demand  and  refusal  to  deliver  or  pay,  bring  trover  (o)  for  the  goods 
against  the  purchaser.  So  where  iron  was  to  be  delivered  under  a 
contract  that  certain  bills  outstanding  against  the  plaintiff  should  be 
taken  out  of  circulation,  and  after  part  of  the  iron  had  been  deli- 
vered, and  no  bills  had  been  taken  out  of  circulation,  the  plaintiff 
stopped  the  further  delivery,  and  brought  trover  for  what  had  been 
delivered ;  it  was  holden  (jd),  that  the  action  would  lie.  If,  upon  an 
information  of  seizure,  the  goods  be  condenmed,  no  action  will  lie  for 
them.  But  if  there  be  no  condemnation,  and  the  goods  were  not 
liable  to  be  seized,  trespass  or  trover  will  lie  against  the  officer  for 
them  (gr).  But  by  stat.  3  &  4  Will.  IV.  c.  53,  s.  102,  if  the  judge 
certify  on  the  record,  that  there  was  a  probable  cause  for  such 
seizure,  then  the  plaintiff,  beside  his  ship  or  goods  so  seized,  or  the 
value  thereof,  shall  not  be  entitled  to  above  twopence  damages,  nor 
to  any  costs  of  suit. 

Formerly,  if  goods  had  been  obtained  from  A.  by  fraud  (r),  and 
pawned  to  B.  without  notice,  and  A.  prosecuted  the  offender  to 
conviction,  and  got  possession  of  his  goods,  B.  might  maintain 
trover  for  them,  lor  this  was  distinguishable  from  the  case  of  felony, 
where  the  owner^s  right  of  restitution  was  given  by  positive  statute 
(21  Hen.  VIII.  c.  11) ;  but  this  statute  has  been  repealed  by  7  & 
8  Geo.  IV.  c.  27,  s.  1 ;  and  the. stat.  7  &  8  Geo.  IV.  c.  29,  s.  57, 
substitutes  other  enactments  as  to  restitution,  and  extends  them 

(k)  Waiter  t.  Smith,  6  B.  &  A.  439.  (p)  BUhopy,  ShilUto,  2  B.  &  A.  329,  n. 

(0  Ftryunon  y.  Norman,  6  Bingh.  N.  (q)  Tinkler  ▼.  Poole,  3  Wils.  146;  5 

C.  76.  Burr.  2657. 

(m)  WUkimon  y.  King,  2  Campb.  335.  (r)  Parker  r.  Patrick,  5  T.  R.  175.  See 

(n)  Homblower  v.  Proud,  2  B.  &  A.  Irving  t.  Motfy,  7  Bingh.  549,  and  Peer 

327.  V.  Humphrey,  2  A.  &  £.  495  ;  ante,  p. 

(o)  Per  Bayley,  J.,  2  B.  &  A.  329,  n.  1345. 
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to  the  case  of  goods  obtained  by  fraud,  as  well  as  by  felony.  In 
the  foregoing  case  the  absolute  property  in  the  goods  was  obtained 
by  fraud ;  but  if  the  vendor  (s)  of  a  leasehold  estate  deUvers  the 
conveyance  as  an  escrow  to  take  effect  on  payment  of  the  residue 
of  the  purchase  money,  the  property  in  the  tide  deeds  is  so  vested 
in  the  vendee,  that  the  vendor  obtaining  possession  of  them  and 
pawning  them,  confers  on  the  pawnee  no  right  to  detain  them  after 
tender  of  the  residue  of  the  purchase  monev.  When  property  in 
land  passes  by  a  deed,  the  property  in  the  deed  passes  with  it  (0- 
An  estate  was  conveyed  in  1803  by  J.  B.  to  W.  H.,  who  in  1812 
conveyed  it  to  A.  H.,  and  he  sold  it  in  1826  to  the  plaintiff.  The 
first  vendor  did  not  deliver  up  the  title  deeds.  In  1824  he  was 
sued  by  A.  H.,  the  then  owner  of  the  estate,  for  the  deeds,  and  a 
verdict  was  recovered  against  him,  but  the  judgment  was  not 
docquetted.  The  first  vendor  absconded,  and  in  1825  obtained  a 
sum  of  money  as  on  a  mortgage  of  the  estate  from  one  of  the  de- 
fendants, with  whom  he  deposited  the  deeds.  On  trover  brought 
in  1829,  after  demand  and  refusal;  it  was  holden(tt),  that  the 
plaintiff,  being  the  legal  owner  of  the  estate,  might  recover  the 
deeds  without  tendering  the  mortgage-money.  By  a  postnuptial 
contract,  B.  conveyed  to  plaintifis,  as  trustees  for  his  wife,  property, 
the  titlejd^<^  of  which  he  obtained  from  the  trustees,  and  aeposited 
with  the  defendants  as  a  security  for  money  advanced;  it  was 
holden  (or),  that  the  plaintiffit  were  entitled  to  maintain  trover  for 
the  deeds ;  for  upon  the  deposit  the  defendant  acquired  no  more 
than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal  con- 
veyance, and  such  right  did  not  constitute  the  defendants  purchasers 
within  the  stat.  27  Eliz.  c.  4,  s.  2,  which  enacts,  ^^  that  every  con- 
veyance of  land  made  for  the  intent  to  defraud  such  persons  as 
have  purchased  in  fee  simple,  fee  tail,  for  lives  or  years,  the  same 
land  so  formerly  conveyed,  shall  be  deemed  to  be  utterly  void."*^ 
As  the  master  (y)  of  a  diip  has  no  general  authority  by  law,  in  the 
absence  of  his  employers,  to  sell  the  ship  intrusted  to  his  care,  but 
only  an  implied  authority  to  act  for  the  benefit  of  the  concern, 
exercising  a  sound  discretion,  such  as  the  owner  himself  would 
exercise  if  he  were  upon  the  spot,  it  follows,  that  the  owner  of  a 
ship  may  recover  in  an  action  of  trover  the  value  of  the  same  from 
a  vendee  claiming  by  purchase  from  the  master,  unless  the  vendee 
can  show  that  the  ship  was  sold  by  the  master  under  such  an  urgent 
necessity  as  would  have  induced  the  owner  to  have  sold  the  ship  if 
he  had  been  present.  So  although  the  captain  of  a  ship  fina  it 
impossible  to  reach  his  port  of  destination,  he  has  not  any  implied 

(«)  Hooper  r.  RamBbotiomf  6  Taant.  12.  (y)  Hayman  t.  Moulton,  Abbott,  p.  8, 

(0  Lord  T.  Wardle,  3  Bingh.  N.  C.  ed.  5th ;  and  5  Esp.  N.  P.  C.  65,  S.  C.  ; 

680.  Reid  v.  Darby^  10  East,  143,  cited  by 

(«)  Harrington  t.  Price  and  another 1 3  Parke,  B.,  in  Hunter  t.  Parker,  7  M.  & 

B.  &  Ad.  17Q. .  W.  342  ;  ante,  p.  1222. 

(jr)  Kerrison  ▼.  Dorrieny  9  Bingh.  76. 
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authority,  as  the  agent  of  the  8hipper6^  to  sell  the  cargo  for  their 
benefit  in  a  foreign  port  into  which  he  is  driven ;  and  if  he  does  so, 
although  it  should  appear  that  he  acted  banAjlde  for  the  interest 
of  all  persons  concerned  in  the  adventure,  yet  such  sale  will  be 
considered  as  a  tortious  conversion,  for  which  the  ship-owner  is 
liable  (z).  The  captain  of  a  ship  has  no  authority  to  sell  the  cargo, 
except  in  cases  of  absolute  necessity ;  and  therefore  where,  in  the 
course  of  a  voyage  from  India,  the  ship  was  wrecked  off  the  Cape 
of  Good  Hope,  and  some  indigo,  which  was  part  of  the  cargo,  was 
saved,  and  the  same  was  there  sold  by  public  auction,  by  the  autho- 
rity of  the  captain,  acting  bon&  fide  according  to  the  best  of  his 
judgment,  for  the  benefit  of  all  persons  concerned,  but  the  jury 
found  that  there  was  no  absolute  necessity  for  the  sale;  it  was 
holden  Ta),  that  the  purchaser  at  such  sale  acquired  no  title,  and 
the  indieo  havine  been  sent  to  this  country,  the  original  owners 
were  held  entitlea  to  recover  its  value.  As  to  the  master's  power 
to  hypothecate  his  cargo,  see  ante^  p.  1028,  n.  A.  entrusted  Q. 
with  goods  to  sell  in  India  (6),  agreeing  to  t^e  back  from  B.  what 
he  should  not  be  able  to  sell,  and  afiowing  him  what  he  should 
obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for  what  he 
could  get,  if  he  could  not  obtain  that  pnce.  B.,  not  having  been 
able  to  sell  the  goods  in  India  himself,  left  them  with  an  agent  to 
be  disposed  of  by  him,  directing  the  agent  to  remit  the  money  to 
him  (B.)  in  Endand.  It  was  holden,  that  A.  could  not  maintain 
trover  against  jB.  for  the  goods.  Where  goods  were  placed  in  the 
hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of  lading  to  the 
defendants,  who  thereupon  accepted  a  bill  for  him,  and  he,  at  the 
same  time,  directed  the  defendants  to  sell  the  goods  and  reimburse 
themselves  the  amount  of  the  bill  out  of  the  proceeds:  it  was 
holden  (c),  that  the  defendants,  having  sold  the  goods,  could  not 
be  sued  for  them  in  trover  by  the  original  owner.  It  seems,  that 
the  original  owner  might  have  maintained  an  action  for  money  had 
and  received  for  the  proceeds,  and  that  the  defendants  could  not 
have  retained  the  amount  of  the  money  advanced  to  the  factor. 
Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress  (d) ; 
the  statute  11  Geo.  II.  c.  19,  s.  19,  having  declared  that  the  party 
selling  should  not  be  deemed  a  trespasser  ab  initio^  and  having 
given  an  action  on  the  case  to  the  party  grieved  by  such  sale.  But 
if  a  party  pay  money  in  order  to  redeem  his  goodls  from  a  wrongful 
distress  for  rent  («),  he  may  maintain  trover  against  the  wrong- 
doer. So  trover  will  lie  by  the  assignees  of  a  bankrupt  against  a 
sheriff  (/),  who  sells  goods  to  satisfy  an  invalid  as  well  as  a  valid 
execution  against  a  bankrupt  in  order  to  recover  the  surplus. 

(j)  Van  Omeron  r.  Dowick^  2  Campb.  (c)  8tiemeIdy,Hoiden«mdotken,  4  B. 

42.  &  C.  5. 

(a)  Fireeman  amd  another  y.  The  Saei  (d)  WaUaee  r.  Kimg^,  I  H.  Bl.  13. 
Jndia  Company,  5  B.  &  A.  617.  (e)  ShipnHekr,  Blanehard,  6  T.  R.  298. 

(b)  Bramleif  r,  CaxweU,  2  Bos.  &  Pal.  {/)  Stead  y.  GaeeiHffne,  8  Taunt.  627. 
438. 
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II.  By  whom  and  against  whom  Trover  may  he  maintained. 

One  joint  tenant,  or  tenant  in  common,  or  parcener,  cannot  bring 
trover  against  his  companion  for  goods  remaining  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both ;  if  trover 
be  brought,  the  joint  tenancy,  &c.  is  good  evidence  upon  the  plea 
of  not  guilty  {g).  Upon  this  principle  it  was  holden  (A),  that  A., 
a  member  of  an  amicable  society,  wno  had  been  entrusted  with  a 
box,  containing  the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  could  not  maintain  trover  against  B.,  ano- 
ther member  of  the  same  society,  and  a  stranger,  in  a  case  where 
B.  had  got  possession  of  the  box,  carried  it  away,  and  delivered 
it  to  the  stranger;  Buller^  J.,  observing,  that  it  was  admitted, 
that  one  of  the  defendants  was  a  member  of  the  society,  and,  con- 
sequently, had  a  general  property  in  the  box ;  that  a  special  property 
could  not  give  a  right  in  this  action  against  a  general  property. 
The  custody  only  was  committed  to  the  plaintiff,  the  property  re- 
mained in  the  society.  If,  after  an  act  of  bankruptcy,  but  before 
commission,  a  person  sue  out  execution  against  the  goods  of  the 
bankrupt,  under  which  the  sheriff,  without  notice  of  the  act  of 
bankruptcy,  makes  a  seizure,  and  then,  within  two  months,  a  commis- 
sion issues,  and  afterwards  the  sheriff  sells  the  goods,  the  assignees 
may  (t)  maintain  trover  against  the  sheriff.  After  an  act  of  bank- 
ruptcy committed  by  one  of  two  partners  (A),  joint  effects  were 
sent  away,  which  came  to  the  defendant'^s  hands ;  then  the  solvent 
partner  died,  leaving  the  defendant  his  executor,  and  afterwards  a 
commission  of  bankrupt  was  taken  out  against  the  surviving  partner, 
and  his  estate  assigned  to  the  plaintiff ;  it  was  holden,  that  they 
were  tenants  in  common  with  the  solvent  partner,  and  after  his 
decease  with  his  representatives,  by  relation  from  tJie  act  of  bank- 
ruptcy ;  and,  consequently,  could  not  maintain  trover  against  the 
defendant,  claiming  under  such  solvent  partner.  After  an  act 
of  bankruptcy,  committed  by  one  of  two  partners  (/),  the  other 
delivered  goods,  part  of  their  joint  property,  to  a  creditor^  for  a 
joint  debt,  and  died,  and  afterwards  a  commission  issued  against 
the  surviving  partner;  it  was  holden,  that  this  was  in  substance 
the  same  with  the  preceding  case ;  that  the  creditor,  by  virtue  of 
such  delivery  by  the  solvent  partner,  became  tenant  in  common  of 
the  goods  with  the  assi^ees  of  the  bankrupt  by  relation  from  the 
act  of  bankruptcy,  which  was  in  the  lifetime  of  the  solvent  partner, 

(^)  2  Leon.  220,  case  278.    See  Stan-  error  in  D.  P.,  4  Biogh.  N.  C.  7 ;  3  M.  & 

eliffe  ▼.  Hardwieke,  2  Cr^  M.  &  R.  1 ;  5  W.  152  ;  bat  see  on/e,  p.  241. 

TJrrw.  551,  potif  under  dt.  '*  Flea/'  p.  (k)  Smith  (mdotkert^ABngneettic^,,  ▼. 

1369,  since  the  new  rules.  8toke9, 1  East,  363.  See  Hoffff  v.  Bridge$, 

(h)  HoOida^  t.  CamiBU  md  White,  I  %  Moore,  (C.  P.)  122. 

T.  R.  658.  (0  Smith  andothen,  AitigneBif  4*^.,  t. 

(0  Garkmd  v.  Carlisle,  2  Cr.  &  M.  31,  Oriell,  1  East,  368.  See  Hartfey  t.  Criek- 

in  error;  diss,  four  justices.    Affirmed  on  ett,  ante,  tit.  **  Partners,"  p.  1131. 
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and,  consequently,  that  the  assignees  could  not  mamtain  trover 
against  such  creator.  If  one  tenant  in  common  merely  takes  the 
thing  in  common  out  of  the  possession  of  his  companion,  and  carries 
it  away,  there  no  action  lies  by  the  other  tenant  in  oommon  (m), 
but  if  he  destroy  the  thing  in  conunon,  the  otiier  may  bring  treepaaB 
or  trover.  As  (n)  where  it  appeared  that  one  tenant  in  common  of 
a  ship  had  forcibly  taken  it  out  of  the  possession  of  his  companion, 
and  secreted  it  from  him,  so  that  he  knew  not  where  it  was  carried, 
and  changed  the  name  of  it,  and  it  afterwards  got  into  the  hands  of 
a  third  person,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost. 
Lord  King^  C.  J.,  left  it  to  the  jury,  whether,  under  the  circum- 
stances,  the  destruction  was  not  by  the  defendant's  (the  tenant  in 
common)  means;  and  the  jury  finding  in  the  affirmative,  the  court, 
on  motion  for  a  new  trial,  approving  of  the  chief  justice^s  direction, 
refused  to  set  aside  the  verdict  (7).  The  preceding  case  proceeded 
upon  the  principle  that  there  was  a  destruction- of  the  subject  matter ; 
and  it  is  now  established,  that  one  tenant  in  common  cannot  recover 
for  a  chattel  in  trover  against  his  companion,  without  first  proving 
a  destruction  of  the  chattel,  or  something  that  is  eauivalent  to  it. 
Hence,  where  one  of  two  tenants  in  common  of  a  whale,  cut  it  up 
and  expressed  the  oil ;  it  was  holden  (o),  that  such  alteration  in  the 
form  of  the  property  did  not  amount  to  a  tortious  conversion,  so  as  to 
enable  the  companion  to  maintain  trover ;  for  the  act  done  was  an 
application  of  the  whale  to  the  only  purpose  which  could  make  it 
profitable  to  the  owners,  and  tended  to  preserve  it  instead  of  destroy- 
mg  it,  which  one  tenant  in  common  was  clearly  entitled  to  do ;  and 
as  the  parties  were  clearly  tenants  in  conunon  of  the  whale,  they 
became  tenants  in  conunon  of  the  produce,  after  it  was  converted 
into  oil.  N.  It  was  admitted  in  this  case,  that  the  taking  by  the 
defendant,  and  the  refusal  to  deliver  on  demand  made,  was  not  any 
misfeasance  in  a  tenant  in  common,  and  did  not  give  a  right  of 
action.  See  Cubitt  v.  Porter y  8  B.  &  C.  257,  where  it  was  holden, 
that  where  an  ancient  wall  was  pulled  down  by  one  of  two  tenants 
in  common  with  the  intention  of  rebuilding  it,  and  a  new  wall  was 
built  of  a  greater  height  than  the  old  one,  this  was  not  such  a  total 

(m)  Bramm€lr,JoHet,  B.  R.T.  22  Geo.  See  Barton  t.  WUtiami,  5  B.  &  A.  395, 

III.,  MS.  and  Farrar  v.  Buwiek,  1  M.  &  W.  688. 

(n  )  Bamardiaton  t.  Ckt^man,  C.B.  HU.  (o)  Femungt  t.  Lord  Gremnlle,  1  Taunt. 

T.  1  Geo.  I.,  cited  from  Ld.  C.  J.  King's  241. 
MS.,  in  Heath  r.  Hubbard,  4  East,  121. 


(7)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  one  who  is  only  a 
part  owner,  in  exclusion  of  the  right  of  another,  who  is  tenant  in  common 
with  him,  is  not  equivalent  to  the  destruction  of  the  subject  matter,  me- 
diately or  immediately,  so  as  to  enable  his  co-tenant  to  maintain  trover 
against  him  for  it«  4  East,  110.  See  also  Graves  v.  Sawyer,  T.  Raym. 
15. 
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destruction  of  the  waD  as  to  enable  one  of  the  tenants  in  common 
to  maintain  trespass  against  the  other.  The  rule  that  one  tenant  in 
common  cannot  bring  trover  acainst  his  companion,  holds  only  in 
those  cases  where  the  law  considers  the  possession  of  one  to  be  the 
possession  of  both.  Hence  (p)y  where  A.  is  tenant  in  fee  of  one 
fourth  part  of  an  estate^  and  B.  tenant  in  common  with  him,  of  the 
other  three  parts,  for  a  term  of  years^  without  impeachment  of 
waste,  if  A.  cut  down  any  trees,  and  B.  take  them  away,  A.  may 
maintain  trover ;  for  though  B^  being  dispunishable  of  waste,  might 
cut  down  what  trees  he  would,  yet  trees  having  an  inheritable  quar 
lity,  and  B.  not  having  any  interest  in  the  iimeritance,  he  cannot 
take  the  trees  when  feUed  by  him  who  has  the  inheritance,  and,  con- 
sequently, his  possession,  being  tortious,  cannot  be  said  to  be  the 
possession  of  the  other.  It  is  to  be  observed  also,  that  if  one  joint* 
tenant,  8ec.  bring  trover,  without  his  companion,  against  a  strangety 
the  defendant  cannot  give  the  joint-tenancy,  8ec.  in  evidence  on  the 
general  istue.  so  as  to  bar  the  plaintiff  of  his  action,  but  only  to 
prevent  him  from  recovering  any  more  than  his  own  dmre  in  the 
value  of  the  property  in  question  (q) ;  for  it  is  a  general  rule,  that 
the  defendant  can  avail  nimself  of  an  objection  of  this  sort,  viz. 
that  all  the  part  owners  in  a  chattel  have  not  joined  in  an  action  of 
trespass  or  tort^  brought  in  respect  of  such  chattel,  by  a  plea  in 
abatement  only  (r) ;  and  if  one  of  two  part  owners  of  a  chattel  sue 
alone  for  a  tort,  and  the  defendant  do  not  plead  in  abatement,  the 
other  part  owner  may  afterwards  sue  alone,  and  the  defendant 
cannot  plead  in  abatement  of  such  action  (s).  Trover  will  lie  against 
a  corporation  {t). 


III.  The  Declaration,  p.  1366 ;  Plea,  and  herein  of  the  New  Rules, 
p.  1368 ;  Defence,  and  herein  of  the  Doctrine  of  Liens,  p. 
1370;  Evidence, p,\Z76',  Of  staying  the  Proceedings,  p. 
1383 ;  Damages,  p.  1383  ;   CosH,  p.  1384 ;  Judgment,  p.  X 

1384. 

Venue. — This  is  a  transitory  action,  and  the  venue  may  be  bud  in 
any  county  («).  The  declaration  states,  that  the  plaintiff  was  lawfuUy 
possessed  of  the  goods  in  question,  as  of  his  proper  goods  and  chat- 

{p)  Wut  T.  P^umore,  at  Exeter,  per  (r)  Bhxam  v.  Hubbard,  5  East,  420. 

TVir/on,  J.,  Salk.  MS. ;  BaU.  K.  P.  35.  («)  Sedgworth  t.  Overend,  7  T.  R.  279. 

(q)  Nelthorpe  t.  Furinffton,  2  Lev.  (i)  Varborfnighr.  The  Bant  qfEngUmd, 

113;  adm.  in  Bamardutfm  ▼.  Chapman,  16  Bast,  6. 

C  B.  H.  T.  1  Oeo.  I.,  cited  in  4  East,  (v)  Brown  t.  Hedget,  SsUl.  290. 
121. 
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tels  (8),  and  that,  beinff  so  poesessed,  he  casually  lost  them^  and 
that  they  came  to  the  hands  and  posseBsion  of  the  defendant,  by 
finding,  who  afterwards  (9)  convert^  (10)  them  to  his  own  use. 

The  goods  in  question  should  be  described  with  such  convenient 
certainty,  that  the  jury  may  know  what  is  meant ;  but  in  this  action 
the  same  accuracy  and  precision  are  not  required  as  in  the  action  of 
detinue,  which  is  for  the  recovery  of  the  things  themselves  in  specie, 
if  to  be  had.  Hence,  a  declaration  in  trover  for  twenty  ounces  of 
cloves  and  mace  (x),  ten  pair  of  curtains  and  valance  (y) ;  for  a  parcel 
of  diamonds  (z) ;  for  the  furniture,  apparel,  8ec.  belonging  to  such  a 
ship  (a) ;  has  been  holden  good. 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which 
the  goods  came  to  the  h^ds  of  the  defendant  is  only  inducement  (6), 
and  therefore,  the  plaintiiF  may  declare  that  the  goods  came  to  the 
possession  of  the  defendant  generally  or  specially,  by  finding,  (though 
the  defendant  came  to  the  ffoods  by  delivery)  (c),  or  that  tile  de- 
fendant fraudulently,  at  car^  won  money  of  uie  plaintiff  from  the 
wife  of  the  plaintiff  (d). 

This  is  the  substance  of  the  declaration  in  common  cases.  Where 
the  action  is  brought  by  an  executor,  administrator,  or  the  assignees 
of  a  bankrupt,  the  charSsMster  in  which  the  parties  sue  must  of  course 
appear  on  tne  face  of  the  declaration.  Care  must  be  taken  to  state 
the  possession  to  be  in  the  person  to  whom  the  property  belonffs. 
In  an  action  of  trover  by  the  assignee  of  bankrupt  partners  («),  uie 
declaration  consisted  of  one  count  only,  in  which  the  possession  was 

(*)  Harifitrd  ▼.  Jon9$,  Salk.  654.  (e)  2  Balitr.  313,  per  Cok$,  C.  J. 

(y)  7)iy/or  ▼.  WbIU,  2  Saund.  74.  (<n  Fuf.  Ent.  265. 

\x)  White  T.  Oraham,  Str.  827 ;  Lord  (e)  Ooeit  Aseignee  qf  Kent  and  Pern- 

Raym.  1530.  Urton,  t.  T\mno,  London  Sittings  after 

(a)  Nightingdter,  Bridgee,  Carth.  131.  H.  T.  41  Geo.  III.,  B.  R. ;  Kengfon,  C.  J., 

(b)  JatMck  T.  Ckark,  2  Bulstr.  306.  MSS. 


(8)  The  omission  of  the  words  "  as  of  his  proper  goods,"  is  cured  by 
/                 verdict,  Jones  v.  Winkworth^  Hardr.  Ill;  but  fatal  after  a  judgment  by 

defeult.    Swallow  v.  Ayncliff,  B.  R.  M.  2  Geo.  II.,  MSS. 

(9)  In  the  declaration  the  conversion  was  laid,  under  a  scilicet,  to  be 
on  a  day  before  the  trover*.  Upon  motion  in  arrest  of  judgment,  the 
declaration  was  holden  to  be  good,  for  the  postea  convertit  is  sufficient, 
and  the  scilicet  is  void. 

(10)  Though  it  be  necessary  to  allege  a  day  and  place  of  conversion  f, 
(or  of  a  request  and  refusal,  which  is  tantamount!,;  7^^  as  it  is  a  transi- 
tory action,  the  conversion  may  be  laid  here,  and  proved  in  Ireland^. 

*  Teemond  t.  Joknton,  CnK  Jac.  428. 
t  Hubbard^e  cue,  Cro.  Elix.  78. 
i  Wihon  T.  Chambere,  Cro.  Car.  262. 
§  Brotim  Vr  Hedgee,  Salk.  290. 
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stated  to  be  in  the  partners.  It  appeared  in  evidence,  that  the 
greater  part  of  the  goods  in  question  belonged  to  one  of  the  partners 
only,  before  the  commencement  of  the  partnership,  and  had  never 
been  brought  into  the  partnership  fund.  It  was  proved,  that  the 
residue  of  the  ffoods  was  part  of  the  joint  estate.  Per  Kenyan^  CL 
J.  The  plaintiff  under  this  declaration  is  entitled  to  recover  the 
value  of  such  goods  only  as  have  been  proved  to  belong  to  both  the 
partners  as  partners.  Had  there  been  a  count  in  the  declaration, 
stating  the  possession  of  the  assi&iiee,  as  this  was  a  joint  conmiis- 
sion,  and  the  assignment  under  sudi  commission  passes  both  separate 
and  joint  effects  (/),  the  whole  might  have  been  recovered ;  as  it 
is,  the  verdict  must  be  for  that  part  only  which  has  been  proved  to 
be  the  property  of  the  partners.  The  jury  found  a  verdict  accord- 
ingly. In  trover  hy  husband  and  wife,  the  declaration  ought  not  to 
allege  the  possession  in  them  both  (^),  nor  state  the  damage  to  have 
accrued  to  them  both  (A) ;  for  the  law  transfers,  in  point  of  owner- 
ship, the  whole  interest  to  the  husband.  If  trover  be  brought 
against  husband  and  wife,  and  it  is  alleged  in  the  declaration  that 
they  converted  the  goods  to  their  own  use,  formerly  the  judgment 
might  have  been  arrested  (i)  or  reversed  (A)  on  wnt  of  error,  but 
the  law  is  otherwise  now  (Z).  So  in  trespass  (m)  against  baron  and 
feme  for  entering  a  house,  and  taking  goods,  the  declaration 
stated,  that  they  converted  the  goods  to  their  own  use ;  on  motion 
in  arrest  of  judgment,  the  decburation  was  holden  good ;  for  the 
conversion  in  this  case  is  not  the  gist  of  the  action ;  and  the  action 
being  maintainable  for  entering  the  house  and  taking  the  goods,  the 
court  will  intend  that  the  damages  were  given  for  those  trespasses 
only.  It  seems  (n),  as  the  conversion  is  a  tort,  that  the  wife  may 
be  charged  with  it  in  the  same  manner  as  with  a  trespass ;  that  is, 
the  declaration  may  state,  that  the  husband  and  wife  converted  the 
goods,  omitting  the  words,  to  their  own  use. 


Plea^  and  herein  of  the  New  Rules. 

The  general  issue  in  this  action  is  not  guilty.  By  R.  6.  H.  T« 
4  Will.  IV.  4,  1,  in  an  action  for  converting  the  plaintiff's 
goods,  the  plea  of  not  ffuilty  shall  operate  as  a  denial  of  the  con- 
version only,  and  not  of  the  plaintiff ''s  title  to  the  goods ;  and  by 
4,  2,  all  matters  in  confession  and  avoidance  shall  be  pleaded 

(/)  Bxp,  Cook,  2  p.  Wms.  500.     See  (0  Keyworth  r.  Hill,  3  B.  «:  A.  685, 

also  4  Ban*.  2176,  S.  P.,  per  Lord  Jfaiit-  recognued  in  Vine  y,  Satmdere,  4  Bingh. 

field,  C.  J.  N.  C.  101 ;  5  Sc.  359. 

(ff)  Per  Velverton,  J.,  Yely.  165.  (m)  Smalley  r.  Ker/ooi,   Str.  1094 ; 

(k)  Salk.  114.  Andr.  242,  S.  C;  Pullen  ▼.  Palmer,  Ball. 

(t)  Rkemee  t.  Humphry*,  Cro.  Car.  N.  P.  46,  S.  P. 

254.  (n)  Dniper  ▼.  Fidkee,  Yely.  1 65 ;  AMm.f 

(k)  Berry  v.  Neffye,  Cro.  Jac.  661 ;  1  Vent.  24« 
Perry  ▼.  Diffge,  Cro.  Car.  494,  S.  P. 
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specially  as  in  actions  of  assumpsit.  Evidence  of  lien  is  not  admis- 
sible wider  the  general  issue  (o) ;  for  that  plea,  by  the  new  rules, 
denies  the  conversion  only,  and  admits  the  title  of  the  plaintiff 
which  consists  of  the  right  of  property  and  right  of  possession,  at 
the  time  of  conversion ;  whereas  a  lien  is  inconsistent  with  and  ne- 
gatives the  plaintiff^s  right  of  possession.  Since  the  new  rules,  a 
defendant  who  pleads  not  guilty  alone  in  an  action  of  trover  (p), 
admits  thereby  that  the  plaintiff  has  some  property  in  the  goods, 
in  respect  of  which  he  would  be  entitled  to  recover  against  the 
defenc^t ;  but  such  admission  does  not  preclude  the  defendant  from 
showing  that  he  is  tenant  in  common  with  the  plaintiff;  if,  however, 
there  has  been  a  conversion  in  fact,  as  by  seizure  and  sale,  he  must 
justify  such  conversion  specially  by  way  of  confession  and  avoidance, 
and  he  cannot,  under  the  plea  of  not  guilty,  show  that  he  was  justir 
fiedy  as  tenant  in  common  with  the  plaintiff,  in  committing  the  con- 
version in  fact.  The  conversion  (g)  which  is  put  in  issue  by  the 
plea  of  not  guilty,  since  the  new  rules,  is  a  conversion  in  fact,  and 
not  merely  a  wrongful  conversion ;  and  wherever  there  has  been  a 
conversion  in  fact,  and  the  defendant  insists  that  such  conversion 
was  lawful,  he  must  confess  and  avoid  it,  bv  pleading  specially  the 
right  or  title  by  which  he  was  justified  in  the  conversion ;  for  the 
plea  (r)  of  not  guilty  puts  in  issue  the  conversion  in  fact  only,  and 
not  the  legality  of  the  conversion.  Under  the  plea  of  not  guilty, 
the  defen£uit  cannot  set  up  an  absolute  property  in  himself  m  the 
chattel  by  sale  from  the  plaintiff  («),  although  the  only  evidence  of 
a  conversion  is  a  demand  and  refusal. 

Where  the  plaintiff  in  trover  (t)  claims  under  a  sale,  the  defendant, 
under  a  plea  that  the  goods  are  not  the  plaintiff's  property,  cannot 
show  the  sale  to  have  been  fraudulent ;  the  fraud  must  be  pleaded 

Socially.  A  party  who  negligently  or  culpably  stands  oy  and 
lows  another  to  contract  on  the  faith  and  understanding  of  a  fiict 
which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an 
action  against  the  person  whom  he  has  himself  assisted  in  deceiving; 
and  this  defence  is  admissible  on  the  plea  of  not  possessed  as  of  his 
own  property  (u).  The  plea  (x)  of  no  property  in  the  plaintiff, 
means  no  property  as  against  the  defendant,  and  puts  in  issue  the 
right  of  the  plaintiff  to  the  possession  of  the  eoooa  as  against  the 
ddendant  at  the  time  of  the  conversion ;  thereiore,  in  an  action  (y) 
of  trover  against  assignees  of  a  bankrupt,  this  plea  lets  in  evi* 


(o)  White  ▼.  Teale,  4  P.  &  D.  43. 

(p)  StoHcii^e  y.  Hardwiei,  2  Cr.  M. 
&  R.  1 ;  5  Tyr.  551.  And  see  Farrar  t. 
Betwick,  1  M.  &  W.  682;  Vernon  ▼. 
Shipton,  2  M.  &  W.  13. 

(q)  Stonelife  y,  Hardwiek,  ubi  tup, 

(r)  Per  Coleridge^  J.,  in  Weeding  v. 
Aldrieh,  9  A.  &  £.  866,  on  the  aathority 
of  Sianclife  t.  Hardwiek, 

(«)  Barton  r.  Brown,  5  M.  &  W.  298. 


(0  Howell  V.  White,  1  M.  &  Rob. 
400. 

(«)  Gregg  v.  WelU,  10  A.  &  E.  90; 
2  P.  &  D.  296,  recognizing  Piekard  r. 
Seare,  6  A.  &  E.  469 ;  2  Ner.  &  P.  488. 

(jp)  NieolU  T.  Boitard,  2  Cr.  M.  &  R. 
659;  lT]rr.  &6.  156. 

(y)  JJMae  t.  Belcher,  5  M.  &  W.  139, 
recognising  Owen  v.  Knight,  4  Binglu 
N.  C.  54  ;  5  Scott,  307. 
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dence  that  the  goods  were,  at  the  time  of  the  bankniptcy,  within 
the  order  and  dispoeition  of  the  bankmpt  as  reputed  owner,  and 
that  the  defendants  as  assignees  sold  the  goods.  A  lien  may  be 
given  in  evidence  under  the  plea  that  the  plaintiff  was  not  lawiully 
possessed  (at). 

The  defendant  may  plead  the  statute  of  limitations  (a),  viz.  that 
the  cause  of  action  did  not  accrue  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiflTs  action.  Where 
the  plea  was,  that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  exhibiting  of  the  plaintiff's  bill,  •and  the  declsr 
ration  was  filed  generally  as  of  Michaelmas  Term,  it  was  holden  (i), 
that  defendant  might  give  evidence  of  the  time  when  it  was  actually 
filed,  in  order  to  support  the  allegation  in  his  plea.  The  statute  is 
a  bar  to  an  action  commenced  more  than  six  years  after  the  con- 
version (c),  although  the  plaintiff  did  not  know  of  the  conversion 
until  within  that  period,  the  defendant  not  having  practised  any 
fraud  to  prevent  the  plaintiff  from  obtaining  that  knowledge  at  an 
earlier  period.  Where  an  executor,  several  years  before,  had  left 
some  goods  in  the  house,  by  the  consent  of  the  heir  (d)^  who  used 
them  afterwards,  and  within  six  years  of  the  action  brought,  the 
executor  demanded  the  goods,  and  the  heir  refused  to  deliver  them, 
whereupon  trover  was  Drought  and  the  statute  of  limitations 
pleaded ;  it  was  holden,  that  the  user  before  the  demand  was  neither 
a  conversion,  nor  any  evidence  of  it ;  for  it  was  with  the  consent  of 
the  executor  until  that  time:  and  the  demand  being  within  six 
years,  the  refusal,  which  ensued  it,  and  which  was  the  only  evidence 
of  a  conversion  in  the  case,  was  within  the  six  years ;  and  if  a  trover 
be  before  the  m  years,  and  a  conversion  after,  the  statute  cannot  be 
pleaded.  Bankruptcy  of  the  defendant,  after  the  cause  of  action 
accrued,  cannot  be  pleaded,  because  the  damages  in  trover  are 
uncertain  (e). 


Defence^  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  this  action  is,  that  the  defendant  has 
a  lien  (/)  on  tlie  goods,  or  a  right  to  detain  them.  It  will  be 
proper,  therefore,  to  inquire  under  what  circumstances  a  party  may 
insist  on  this  defence.  There  are  two  species  of  liens  known  to  the 
law,  namely,  particular  liens  and  general  liens  (^).     Particular 

(i)  OwMY.KniffAt,iBiDg\k.'S,C.5Ai  See  Philpott  t.  Kettey,  3  A.  &  B.  106; 

5  Se.  307  ;  Bramdao  ▼.  Barmett,  2  Soott,  4  Ne?.  &  M.  611. 

N.  R.  96.  (e)  Parker  y.  Norton,  6  T.  R.  695. 

(a)  21  Jac.  I.  c.  16.  (/)  As  to  what  plea  a  lien  maybe  given 

(b)  Grander  r.  Oeorye,  6  B.  &  C.  149.  in  evidence  under,  see  ente,p,  1369, 1370. 
h)  lb.  (sf)  Per  Beaih,  J.,  3  Bos.  &  Pol.  494  ; 
{d)  Woriley  Montague  t.  Lord  Sand-  and  per  Kenyan,  C.  J.,  1  Esp.  N.  P.  C. 

wiehf  7  Mod.  99,  cited  by  Lawrence,  J.,      109 ;  per  Lord  Mansfield,  C.  J.,  4  Bur. 
in  Tapham  r.  Braddiek,  1  Taunt  577.      2221. 
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liens  are,  where  persons  claim  a  right  to  retain  goods,  in  respect  of 
labour  or  money  expended  on  such  goods,  and  these  liens  are 
fiivoured  in  law.  General  liens  are  claimed  in  respect  of  a  general 
balance  of  account ;  and  these  are  founded  on  express  agreement, 
or  are  raised  by  implication  of  law,  from  the  usage  of  trade,  or  from 
the  course  of  dealing  between  the  parties,  whence  it  may  be 
inferred,  that  the  contract  in  question  was  made  with  reference  to 
their  usual  course  of  dealing.  By  the  common  law,  where  a  party 
is  obliged  to  receive  goods,  he  is  also  entitled  to  retain  them  for 
his  indenmity  (11).  Upon  this  principle,  it  has  been  holden,  that 
conunon  carriers  (A)  (12)  and  innkeepers  (13)  have  a  particular  lien 
on  the  goods  intrusted  to  their  care.  In  like  manner,  millers  have  a 
particular  lien  on  the  produce  of  com,  which  they  have  ground,  for 
the  price  of  grinding  (i).  So  a  shipwridbt  (A)  has  a  hen  upon  a 
ship  for  repairs.  A  person  (2),  who  by  his  own  labour  preserves 
goods,  which  the  owner,  or  those  entrusted  with  the  care  of  them, 
have  either  abandoned  in  distress  at  seoy  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  conunon  law  of  England  to  retain  the 
possession  of  the  goods  saved,  until  a  proper  compensation  is  made 
to  him  for  his  trouble  (14).     The  reason  of  this  rule  is  obvious ; 

(A)  Skhmer^.Up9hmp,lA.Vixjm.1b2.  (Q  Per  Holt,  C.  J.,  in  Hartfort  r. 

(i)  Exp,  Oekmden,  1  Atk.  235.  Jonn,  Lord  Raym.  393 ;  Salk.  654 ;  Ab- 

Ik)  Fnmklmv.  Hotter,  4  B.  &  A.  341.      bolt,  398,  5th  ed. 


(11)  It  was  said  by  Ryder ^  C.  J.,  delivering  the  opinion  of  the  court 
in  Brenan  v.  Currint,  T.  28  &  29  Geo.  II.,  B.  R.,  MSS.,  that  he  had 
not  found  it  laid  down  as  a  general  rule,  that  the  remedy  by  retainer 
was  co-extensive  with  the  obligation  to  receive  goods.  But  see  Lord 
Raym.  867. 

(12)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  ''  Carriers/'  Sect. 
III.  p.  404,  and  Rushforth  v.  Hadjield,   7  East,  224. 

(13)  An  innkeeper  cannot  detain  the  person*  of  his  g^est,  or  take  off 
his  clothes  to  secure  payment  of  his  bill. 

(14)  By  Stat.  26  Geo.  II.  c.  19,  s.  5,  it  is  enacted,  **  That  in  case  any 
person  not  employed  by  the  master,  mariners,  or  owners,  or  other  persons 
lawfully  authorized,  in  the  salvage  of  any  ship,  or  the  cargo  or  provision 
thereof,  shall,  in  the  absence  of  persons  so  employed  or  authorized,  save 
any  such  ship  or  goods,  and  cause  the  same  to  be  carried  for  the  benefit  of 
the  proprietors,  into  port,  or  to  any  adjoining  custom-house  or 'place  of 
safe  custody,  immediately  giving  notice  thereof  to  some  justice,  magistrate, 
custom-house  or  excise  officer,  or  shall  discover  to  any  such  magistrate 
or  officer,  where  any  such  effects  are  wrongfully  bought,  sold,  or  con- 
cealed, such  persons  shall  be  entitled  to  a  reasonable  reward  to  be  paid  by 
the  master  or  owner  of  the  vessel  or  goods,  and  to  be  adjusted  in  case  of 
disagreement  about  the  quantum^  in  the  same  manner  as  salvage  is  to  be 
adjusted  or  paid  by  stat.  12  Ann.  st.  2,  c.  18,  or  by  stat.  26  Geo.  II. 
c.  19." 

•  Sunbol/r.  Afford,  3  M.  &  W.  248. 
VOL.   II.  2  T 
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goods  carried  by  sea  are  necessarily  and  unavoidably  exposed  to  the 
perils  which  storms,  tempests,  and  accidents  (m),  (far  beyond  the 
reach  of  hmnan  foresight  to  prevent,)  are  hourly  creating,  and 
against  which  it  too  often  happens,  that  the  greatest  diligence,  and 
the  most  strenuous  exertions  of  them  ariner,  cannot  protect  them* 
When  goods  are  thus  in  imminent  danger  of  being  lost,  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them,  that 
they  are  saved.  Principles  of  public  policy  dictate  to  civilized  and 
commercial  countries,  not  only  the  propriety,  but  even  the  absolute 
necessity,  of  establishing  a  hberal  recompense  for  the  encouragement 
of  those  who  engage  in  so  dangerous  a  service. 

There  cannot  be  any  lien,  unless  there  is  possession.  The  de- 
fendant was  the  owner  of  a  ship,  B.  was  the  charterer,  and  for  one 
sum  of  <£2100,  to  be  paid  by  bills  at  different  periods,  B.  was  to 
have  the  use  of  the  ship  for  the  voyage  out  to  the  Cape  of  Good 
Hope  and  home  to  London.  A  quantity  of  goods  belonging  to  B. 
formed  part  of  the  homeward  carffo.  B.  having  become  a  bankrupt 
shortly  before  the  vessel  left  the  Cape  on  her  homeward  voyage,  the 
defendant,  on  her  arrival  at  the  port  of  London,  seized  B.'s  goods. 
The  plaintiffs,  the  assignees  of  B.,  demanded  the  goods,  and  ten- 
dered a  sum  of  money,  but  not  equal  in  amount  to  that  in  respect 
of  which  the  defendant  claimed  a  lien  on  the  goods.  But  the  court 
were  of  opinion  (n),  that  the  defendant  was  not  entitled  to  any  lien; 
for  B.,  the  bankrupt,  was  the  owner  of  the  ship  for  the  voyage ; 
that  having  put  his  own  goods  on  board  his  own  ship,  the  master 
and  crew  ought  to  have  obeyed  him  until  the  voyage  was  ended, 
which  was  not  until  a  full  delivery  was  made  of  the  goods ;  and  until 
that  time  possession  of  the  ship  did  not  revert  to  the  defendant. 
But  a  master  of  a  vessel  (o)  being  turned  out  of  possession,  upon 
the  vessel's  being  captured,  does  not  deprive  him  of  his  lien  for  the 
freight,  in  case  of  her  recapture. 

As  to  general  liens,  it  has  been  determined,  that  the  attomies 
and  solicitors  of  the  different  courts  have  a  lien  on  all  papers 
remaining  in  their  hands,  and  judgments  recovered,  for  their 
costs  (jp)  (15).     An  attorney  has  a  lien  for  his  general  balance  on. 

(m)  Nicholson  ▼.  Chapman,  2  H.  Bl.  (o)  Exp.  Cheesman,  re  Welfiti,  2  Eden, 

254.  C.T.N.  181. 

(it)  Hutton  y.  Bragg,  7  Taant.  14.  {p)  Mitchell  ▼.  Oldfield,  4  T.  R.  123. 


(15)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease  for 
years,  and  the  writings  were  left  in  the  hands  of  B.,  an  attorney ,  to  draw 
an  assignment  of  the  lease ;  B.  drew  the  assignment,  and  it  was  sealed, 
but  B.  refused  to  deliver  it,  until  A.  paid  for  the  drawing,  &c. ;  upon 
which  A.  brought  trover  against  B.  for  the  deed :  Holt,  C.  J.,  held,  that 
the  action  would  lie ;  because  B.  might  have  an  action  for  what  he  de- 
served, but  that  he  could  not  detain  for  it.     Anon.^  Pasch.  6  Will.  &  Ma. 
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papers  of  his  clients,  which  come  to  his  hands  in  the  course  of  his 
professional  employment ;  therefore,  where  C.  gave  his  attorney  a 
specific  sum  for  the  purpose  of  satisfying  a  debt  for  which  an  execu- 
tion had  issued  against  his  soods  at  the  suit  of  B.,  and  the  attorney 
paid  the  money  to  B.,  who  tnereupon  delivered  to  him  a  lease  which 
had  been  deposited  by  C.  with  B.  as  a  security  for  the  debt ;  it  was 
hold^i  (9),  uiat  the  attorney  had  a  lien  on  it  for  his  general  balance 
due  from  C. ;  and  that  such  lien  was  not  extinguished  by  his  having 
taken  acceptances  from  C.  for  the  amount  of  that  balance  before  the 
lease  came  into  his  hands ;  some  of  those  acceptances,  when  the 
lease  did  come  to  his  hands,  having  been  dishonoured,  and  one  of 
them  taken  up  by  the  attorney.  The  lien  which  an  attorney  has 
on  the  papers  in  his  hands,  is  only  commensurate  with  the  right 
which  the  party  delivering  the  papers  to  him  has  therein.  Every 
one,  whether  attorney  or  not,  has,  by  the  common  law,  a  lien  on 
the  specific  deed  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness there(m>  but  not  on  other  muniments  of  the  same  party,  unless 
the  person  claiming  the  lien  be  an  attorney  or  solicitor  (r).  So 
where  a  banker  has  advanced  money  to  a  customer  («),  he  has  a  lien 
upon  aU  the  securities  which  come  into  his  hands  belonging  to  that 
person,  for  the  amount  of  his  general  balance :  unless  there  be 
evidence  to  show  that  he  received  any  particular  security,  under 
special  circumstances,  which  would  take  it  out  of  the  general  rule. 
But  a  banker  has  no  lien  (t)  on  muniments  casually  left  in  his  shop 
after  he  has  refused  to  advance  money  on  them  as  a  security. 
Where  a  mortgage  deed  was  delivered  to  an  appraiser  to  obtain  the 
money,  which  after  several  applications,  he  failed  in  doing ;  it  was 
holden  (tc),  that  he  could  not  retain  the  deed  as  a  lien  for  the  com- 
pensation for  his  trouble,  there  being  no  work  done  on  the  subject 

(q)  Stevmum  ? .  Slakeloek,  1  M.  &  S.  (9)  Davit  ▼.  Bowaher,  5  T.  R.  488. 

535.  (/)  Luea»  t.  Darrien,  7  Taunt.  278. 

(r)  HoUU  f .  Ctaridge,  4  Taunt.  807.  (u)  Sandenon  ▼.  Beli,  2  Cr.  &  M.  304. 


at  Nisi  Prius,  ex.  rel.  Mr.  Place,  1  Ld.  Raym.  738.  Plaintiff  having 
contracted  to  purchase  an  estate  of  B.,  had  the  deeds  of  conveyance  pre- 
pared at  his  own  expense  and  sent  them  to  B.  for  execution.  B.  executed 
and  g^ve  them  to  a  servant  to  be  sent  back.  The  servant  delivered  them 
to  defendant,  an  attorney,  who  had  a  demand  upon  B.  for  business  done 
in  his  profession.  No  directions  were  given  to  the  defendant  to  retain  the 
deeds,  until  the  purchase  money  should  be  paid.  Some  necessary  parties 
refused  to  execute  the  deeds,  and  plaintiff  having  abandoned  the  contract, 
demanded  the  deeds  from  defendant,  who  refused  to  deliver  them  up, 
claiming  to  have  a  lien  for  his  demand  aeainst  B.  In  trover  for  deeds 
and  stamped  pieces  of  parchment,  it  was  holden*,  that  the  plaintiff  was 
entitled  to  recover  the  deeds  at  all  events  in  a  cancelled,  if  not  in  an  un- 
cancelled, state.     Littledale^  J.,  dubitante. 

*  BtdaiU  V.  Oxenham,  3  B.  &  C.  225. 

2  Y  2 
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matter  in  dispute.  A  calico  printer  has  a  lien  upon  the  linen  in 
his  possession  (x),  for  the  general  balance  of  his  account,  for  work 
done  in  the  course  of  that  business.  So  a  printer  employed  to  print 
certain  numbers,  but  not  all  consecutive  numbers,  of  an  entire 
work,  has  a  lien  upon  the  copies  not  delivered^  for  his  general  ba- 
lance due  for  printing  the  whole  of  the  numbers  (y).  In  like 
manner  it  has  been  determined,  that  dyers  (z),  factors  (a)  (16),  and 
wharfingers (&),  have  liens  for  their  general  balance;  but  not  a 
fuller  (c),  or  a  public  warehouse-keeper  in  London  (d). 

Where  the  defendants,  as  brokers,  contracted  for  a  quantity  of 
staves  to  remain  on  the  premises  of  the  vendor  rent-free,  for  one 
month,  and  after  that,  at  a  certain  rent  to  be  paid  by  their  principal, 
who  subsequently  gave  orders  for  a  removal  of  part,  and  directed 
that  the  residue  should  not  be  removed  until  further  orders  from 
him ;  it  was  holden  (e),  that  never  having,  in  fact,  been  in  the  pos- 
session or  control  of  the  brokers,  they  had  not  a  lien  on  the  goods 
for  their  general  balance.  The  master  of  a  vessel  has  a  lien  on  the 
trunk  of  a  person  whom  he  has  conveyed  in  his  vessel,  until  a  rea- 
sonable sum  has  been  tendered  for  the  passage  (/).  N.  It  did  not 
appear  in  this  case,  what  were  the  terms  of  the  contract :  but  it 
was  proved,  that  the  defendant  had  brought  the  phiintiff,  and  his 
trunk  containing  his  wearing  apparel,  home  in  his  vessel  from  the 
Brazils  to  London ;  «f  15  had  been  paid  by  the  plaintiff,  but  the  de- 
fendant claimed  <f  15  more,  and  insisted  on  detaining  the  trunk 
until  the  rest  was  paid.  It  was  proved,  that  £50  was  a  reasonable 
sum  for  the  conveyance  of  the  plaintiff.  But  the  master  of  a  ship 
has  not  a  lien  on  the  ship  (g)  for  money  expended  or  debts  incurred 
by  him  for  repairs  done  to  it  on  the  voyage.  Nor  has  he  a  lien  on 
the  freight  (/<)  for  his  wages,  or  for  his  disbursements  on  account 
of  the  ship  during  the  voyage,  or  for  the  premiums  paid  by  him 
abroad  for  the  purpose  of  procuring  the  cargo.  A  house  of  public 
entertainment  in  London,  where  beds,  provisions,  &c.  are  furnished 
for  all  persons  paying  for  the  same,  but  which  was  merely  called  a 


(»)  Bjcp.  Andrews,  21  June,  1764,  per 
Lord  Northingion,  Ch.,  Co.  B.  L.  429, 
5th  edit ;  Weldon  t.  Oould,  3  Esp.  N.  P. 
C.  268,  Kenyan,  C.  J. 

(y)  Blake  t.  Nichobon,  3  M.  &  S.  167. 

(s)  SwriUe  ▼.  Barchard,  4  Esp.  N.  P. 
C.  53,  Kenyan,  C.  J. ;  evidence  hsTing 
been  given  of  the  usage  of  the  trade ; 
bnt,  according  to  Bennett  y.  Johman,  3 
Dong.  387,  dyers  have  not  a  general  lien 
independent  of  this  nsage.  In  Stainton  t. 
Lane,  Sittings  after  Trin.  1 773,  a  custom  to 
retain  as  lien  for  the  whole  due  for  dyeing 
was  holden  good.  See  further  on  this  point. 
Close  T.  Waterhotue,  6  East,  523,  (n). 


(a)  Kruffery.  WUeox,  Ambl.  252 ;  G^- 
dener  t.  CoUman,  cited  1  Burr.  494,  and 
6  East,  28,  per  BulUr,  J.,  S.  P. 

(b)  Naylor  v.  Manglee,  1  Esp.  N.  P.  C. 
109. 

(c)  Rose  T.  Heart,  8  Taant  499;  2 
Moore,  547. 

(d)  Leuckkart  v.  Cooper,  3  Biagh.  N. 
C.  103. 

(e)  Taylor  y.  Bobintan,  2  Moore,  (C. 
P.)  730. 

(/)  Wo\fy,  Summere,  2  Campb.  631, 
Laurence,  J. 

{y)  Hnseey  y.  Ckrietie,  9  East,  426. 
(A)  Smith  y.  Plwnmer,  1  B.  &  A.  575. 


(16)  See  further  as  to  the  lien  of  factors,  ante^  tiU  "  Factors,"  p.  817. 
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tavern  and  coflbe-house,  and  was  not  frequented  by  stage  coaches 
and  waggons  from  the  country,  and  which  had  no  stables  belonging 
to  it,  IS  to  be  considered  as  an  inn  (i),  and  the  owner  is  subject  to 
the  liabilities  of  innkeepers,  and  has  a  lien  on  the  goods  (A)  of  his 
ffuest  for  the  payment  of  his  bill ;  and  that,  even  where  the  guest 
did  not  appear  to  have  been  a  traveller,  but  one  who  had  previously 
resided  in  furnished  lodgings  in  London.  Policy  brokers  have  a 
lien  for  their  general  balance  (Z),  even  as  against  agents  who  do  not 
disclose  their  principals  (m)  ;  but  not  where  they  nave  notice,  that 
the  person  who  employs  them  acts  merely  as  an  agent  (n) ;  and  it 
has  been  holden,  that  where  an  English  subject,  in  time  of  war, 
informed  the  broker,  that  the  property  insured  was  neutral,  that 
was  a  sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent  (o).  If  the  broker  {p)  has  lost  by  his  own  act  the  right  to 
retain  as  a  lien,  upon  which  he  relies  in  his  plea  under  a  particular 
custom  of  the  city  of  London,  he  will  not  be  allowed  to  desert  his 
plea  of  lien  and  rest  his  defence  upon  another  and  totally  distinct 
CTound  (e.  </.,  a  right  to  retain  the  property  for  a  balance  due  to 
him  on  mutual  credit),  without  specially  pleading  it.  A  stereotype 
printer  has  no  general  lien  {a)  on  stereotype  plates  not  manufactured 
by  himself,  but  put  into  his  hands  to  print  from.  If  a  broker  having 
a  lien  on  a  policy  part  with  it,  his  lien  (r)  revives  on  repossession. 
But  if  a  party  naving  a  lien  on  goods  causes  them  to  be  taken  in 
execution  at  his  own  suit,  and  purchases  them,  he  thereby  loses  his 
lien  («),  although  the  goods  are  never  removed  o£Pthe  premises.  If 
a  person  {t)  having  a  lien,  abuses  it  by  pledging  the  goods,  the 
owner^s  right  to  the  possession  revives,  and  he  may  maintain  trover. 

A.  commissioned  B.  to  sell  a  ship,  and  having  deposited  her 
register  with  him  for  that  purpose,  became  bankrupt :  it  was  holden, 
that  the  Register  Acts  did  not  prevent  B.  having  a  lien  on  the 
register  deposited  with  him  (u) .  So  where  certificate  of  registry  {x) 
had  been  deposited  as  a  security  for  advances  made  for  the  use  of 
the  ship.  A  general  right  of  detaining  a  thing  until  the  money 
due  for  the  work  done  upon  it  be  paid,  may  be  waived  by  a  speciid 
agreement,  as  to  the  time  or  mode  of  payment ;  but  not  merely  by 
an  agreement  for  the  payment  of  a  fixed  sum  (y),  although  a  con- 


(i)  T%omp9im  t.  Laeff^  3  B.  &  A.  283. 

(k)  See  anie,  p.  1371,  n.  (13). 

(0  Whitehead  y.  Vaughant  B.  R.  T. 
25  Geo.  III.,  Co.  B.  L.  566,  5th  ed. 

(m)  Maim  y.  Fttrreeter,  4  Campb.  60 ; 
Wetiwood  ▼.  Beli,  ib,  349. 

(n)  Maaiui  ▼.  Henderaon,  1  East,  335  ; 
Snook  T.  Daoidion,  2  Campb.  218.  See 
alM  2  Campb.  597. 

(o)  Snook  ▼.  Davidwnt  ubi  tup. 

{p)  HewUon  y.  Guthrie^  2  Bingh.  N. 
C.  760. 

{q)  Bhadenr.  Haneoek,  1  M.  &Malk. 
465. 


(r)  X€vy  y.  Barnard,  8  Taunt.  149. 

(«)  Jacobt  y.  Latour,  5  Bingh.  130. 

(/)  Scott  y.  NeteinfftoUf  1  M.  &  Rob. 
252. 

(»)  Meitaer  y.  Atkim,  1  Marsh.  76 ;  5 
Taunt.  3S\f  S.  C. 

(x)  Bowen  v.  Fox,  10  B.  &  C.  41. 

(y)  Chase  y.  Wettmore,  5  M.  &  S.  180, 
cited  and  diatingniahed  by  Bayley,  B.,  in 
Sanderton  y.  Bell,  2  Cr.  &  M.  311.  See 
also  the  opinion  of  Gibbe,  C.  J.,  to  the 
same  effect,  in  Hutton  y.  Bragg,  2  Marsh. 
345  and  349,  and  7  Tannt.  25.  But  see 
Tate  y.  Meek,  8  Taunt.  280. 
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trary  doctrine  is  laid  down  in  Beveral  cases  (2;).  The  principle 
appears  to  be  this — that  a  special  agreement  does  not  of  itself 
destroy  the  right  to  detain ;  but  if  it  contain  some  term  inconsis- 
tent with  that  right,  it  will.  A  set-off  cannot  be  considered  as 
destroying  a  lien,  mxless  it  be  so  agreed  upon  between  the  parties  (a). 
If  a  security  is  taken  (b)  for  the  debt  for  which  the  party  has  a  hen 
upon  property  of  the  debtor,  such  security  being  payable  at  a  dis- 
tant day,  the  lien  is  gone.  A  quantity  of  uron  was  imported  by  A., 
and  landed  on  the  14th  October  at  defendant's  wharf.  On  the 
15th  October,  the  plainti&  purchased  the  iron  of  A.,  paid  for  it, 
and  obtamed  an  order  for  the  delivery,  under  whidi,  part  was 
delivered  at  different  times,  until  the  March  following,  when  A., 
the  importer,  becoming  bankrupt,  the  remainder  of  t£e  iron  was 
detained  by  the  defendants  claiming  a  lien  on  it  in  respect  of  their 
charges  for  wharfage.  The  course  of  dealing  prov^  was,  that 
these  charges  were  usually  paid  by  the  merchant  importer,  at  the 
Christmas  following  the  importation,  whether  the  iron  had,  in  the 
mean  time,  been  removed  or  not.  Abbott^  C.  J.,  was  of  opinion, 
that  the  defendants  were  not  entitled  to  a  lien ;  for,  at  the  time  the 
iron  was  purchased  by  the  plaintiffs,  the  defendants  had  not  any  lien 
upon  it  for  their  charges ;  and  in  this  opinion  the  court  afterwards 
concurred  (c).  Holroyd^  J.,  observing,  that  the  wharfage  was  not 
payable  till  Christmas,  and  by  the  sale  the  plaintiff  had  a  right  to 
an  immediate  delivery ;  and  the  subsequent  default  of  the  importers 
to  pay  the  debt  due  from  them  would  not  alter  the  case.  A  trainer 
has  a  lien  {d)  on  a  race-horse  for  the  expenses  and  skill  bestowed  in 
the  keeping  and  training  him ;  on  the  principle,  that,  where  a  bailee 
bestows  labour  and  skill  in  the  improvement  of  the  subject  delivered 
to  him,  he  has  a  lien  for  the'  charge.  So  where  S.  sent  a  mare  to 
M.,  to  be  covered  by  a  stallion  belonging  to  him,  which  was  done 
accordingly ;  it  was  holden  (e),  that  M.  was  entitled  to  a  specific 
lien  on  the  mare  for  the  charge  of  covering  her.  But  the  case  of 
agistment  does  not  fall  within  this  principle,  as  the  agister  does  not 
confer  any  additional  value  on  the  article,  either  by  the  exertion  of 
any  skill  of  his  own,  or  indirectly  by  means  of  any  instrument  in  his 
possession,  but  simply  takes  in  an  animal  to  feed  it.  Hence  an 
agister  of  milch  cows  has  no  lien  (/) ;  and  a  person  to  whom  a 
horse  is  delivered  to  be  stabled,  taken  care  of,  ied,  and  kept  (y), 
has  not  any  lien  for  the  charge. 


{z)  Brenan  t.  Currintt  Say.  R.  224, 
shortly  stated  in  Bull.  N.  P.  45,  and  MSS. 
See  also  Collint  t.  Ongley,  posit  P<  1377. 
Bat  these  authorities  were  OTermled  in 
Chase  V.  Wesimore. 

(a)  Pitmock  v.  Harrison,  3  M.  &  W. 
532. 

{b)  Cowell  V.  Simpson,  16  Yes.  275, 
recognized  by  Tindal,  C.  J.,  in  HewUon 
y.  GtUArie,  2  Bingh.  N.  C.  759. 


(c)  Crawshay  t.  Hon^firay,  4  B.  &  A.  50. 

Id)  Bevan  ▼.  Waters,  1  M.  &  Malk. 
236,  Best,  C.  J.  But  see  the  remarks  on 
this  case  in  Jackson  ▼.  CStmnUns,  5  M.  & 
W.  350. 

(e)  Scarfs  t.  Morgan,  4  M.  &  W.  270. 

(/)  Jackson  y.  Cummins,  5  M.  &  W. 
342. 

{g)  Judson  y.  Etheridge,  3  Tyr.  954 ; 
1  Cr.  &  M.  743. 
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In  trover,  by  aH  assignee  of  a  bankrupt  (A),  it  appeared  that  the 
ffoods  had  been  attached  in  the  hands  of  tf.  S.  (to  whom  they  had 
been  delivered  by  the  bankrupt)  (17),  in  a  plaint  at  the  suit  of  the 
defendant.  Afterwards,  and  before  condemnation,  an  act  of  bank- 
ruptcy was  committed  :  then  the  goods  were  condemned,  and  satis- 
faction entered  on  the  record  by  the  defendant ;  it  was  holden,  that 
this  evidence  was  su£Gicient  to  charge  the  defendant,  the  property 
not  being  altered  until  condemnation ;  and  that  the  person  who 
delivered  the  goods  by  compulsion  of  law  was  discharged.  The 
C.  J.  added,  that  if  goods  were  delivered  to  a  manufacturer,  he 
might  detain  them  for  what  he  deserved  for  his  labour ;  but  if  there 
was  an  agreement  for  the  price  he  could  not ;  in  that  case  he  must 
rely  on  the  contract,  and  be  in  the  same  condition  with  other 
creditors.  If  a  person  having  a  lien  upon  goods,  e,  ^.,  for  ware- 
house rent,  when  they  are  demanded  of  him,  claims  to  retain  them 
upon  a  diflferent  ground,  viz.  that  the  goods  are  his  own  property, 
and  does  not  make  any  mention  of  the  lien,  trover  may  be  maintained 
against  him,  without  evidence  of  a  tender  having  been  made  to  him 
in  respect  of  his  lien  (t).  A  lord  of  a  manor  seized  a  beast  as  an 
estray  (A),  and  kept  it  for  some  time  after  having  proclaimed  it ; 
the  owner  afterwards,  and  within  the  year,  claimea  it,  and  brought 
trover,  without  having  first  tendered  a  satisfaction  for  the  keeping 
of  it ;  and  for  the  want  of  this  it  was  holden,  that  the  action  would 
not  lie.  But  if  a  horse  be  distrained  in  order  to  compel  an  appear- 
ance in  a  hundred  court  (Q,  after  appearance  the  plaintiff  cannot 
justify  detaining  the  horse,  until  his  keep  is  paid  for.  Where  a 
person  has  a  simple  lien  on  goods,  he  cannot  sell  and  dispose  of 
them ;  but  if  he  has  a  special  property  in  those  goods  in  trust  for 
another,  subject  to  a  claim  of  his  own,  in  such  case,  the  part^  may 
sell  in  order  to  repay  himself  (m).  A  party  cannot  acquire  a  hen  by 
his  wrongful  act  (n).  If  the  defendant  is  to  be  considered  as  a  mere 
wrong-doer  (o),  it  is  not  necessary  for  the  plaintiff  to  tender  him  an 
indemnification  for  expenses  which  have  been  incurred  by  him  in 
order  to  obtain  a  wrongful  possession ;  so  no  formal  tender  is  neces- 

(A)  Collin$  T.  Ongley,  B.  R.  E.  9  Will.  (M.)  pi.  3. 
III.,  per  Holt,  C.  J.,  cited  by  Ryder,  C.  (/)  LerUon  y.  Cook,  H.  9  Geo.  II.,  BuU. 

J.,  in  Brenan  y.  Currint,  MSS.;  bat  Bre-  N.  P.  45. 

nan  y.  Currint  was  overruled  in  Chase  v.  (m)  Per  Holroyd,  J.,  Cazenove  y.  Pre- 

Westmore.  voet,  5  B.  &  A.' 78. 

(t)  BoorcfiiumY.  5t7/,  ICampb.  410,n.y  (n)  (?rt^/A«  y.  fTyie,  Dorset  Sum.  A.M. 

Lord  BUenborouffh,  C.  J.  1809,  Lawrence,  J. 

(4r)  Taylor  v.  Jame$,  2  Rol.  Abr.  92,  (o)  Lempriere  y.  Paeley,  2  T.  R.  485. 


(17)  It  is  not  stated  for  what  purpose  the  goods  had  been  delivered  to 
J.  S.,  but  it  seems,  from  the  subsequent  part  of  the  case,  that  J.  S.  was 
a  manufacturer  to  whom  the  goods  had  been  delivered  by  the  bauknipt, 
in  order  to  have  some  work  done  to  them,  under  an  agreement  to  pay 
a  certain  sum  of  money  for  such  work. 
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sary  (p)  where  the  defendant  is  not  bx  a  situation  to  deUver  np  the 
goods  (18). 

Property  held  by  a  party  in  rieht  of  a  lien  cannot  be  taken  in 
execution ;  for  a  lien  is  a  personal  right,  and  continues  only  so  long 
as  the  possessor  holds  the  goods ;  and  the  sheri£P  cannot  sell  an 
interest  of  this  description,  which  is  a  mere  personal  interest  in  the 
goods  (q). 


Evidence, 

In  order  to  maintwi  this  action,  the  plaintiff  must  prove, 

1.  Property  and  right  of  possession  in  himself  in  the  goods  in 
question. 

2.  The  nature  and  value  of  the  goods. 

3.  A  conversion. 

In  general  this  is  the  only  proof  requisite  (r) ;  for  it  is  not  neces- 
sary to  prove  the  manner  in  which  the  goods  came  to  the  hands  of 
the  defendant,  that  being  matter  of  inducement  only.  In  trover  for 
a  debenture  («),  the  plaintiff  must  prove  the  number  of  the  debenture 
as  laid  in  the  declaration,  and  the  exact  sum  to  a  farthing,  or  he  will 
be  nonsuited,  but  he  need  not  set  out  the  number  (any  more  than 
the  date  of  a  bond  (^),  for  which  trover  is  brought)  ;  for  the  plain- 
tiff, not  being  possessed  of  the  debenture,  may  not  know  the  niunber, 
and  if  he  should  mistake  in  the  number,  he  must  fail  in  the  action. 
In  trover  for  a  bond  (u),  the  plaintiff  will  be  permitted  to  ^ve  parol 
evidence  of  the  contentis,  although  he  has  not  given  the  defendant 
notice  to  produce  the  instrument  itself;  and  although  defendant 
offers  to  produce  the  instrument,  plaintiff  is  not  bound  to  put  it  in. 
So  in  trover  for  the  certificate  of  a  ship'^s  registry  (x),  the  certificate 
may  be  proved  to  have  been  granted  to  the  plaintiff  by  the  produc- 
tion of  the  registry,  from  which  it  was  copied,  though  notice  has  not 

{p)  J<me$  Y.  Clif,   1  Cr.  &  M.  540;  (0  WiUtmy.Ckamber9,Cro.Car.262. 

3  TjT.  576.  (tt)  Haw  v.  Hall,  14  Etst,  274  ;  and 

(g)  Legg  r.  BvaM,  6  M.  &  W.  36.  see   1  Campb.  144,    and  WhUehead  r. 

(r)  BqU.  N.  p.  33.  Scott,  1  M.  &  Rob.  2. 

(«)  Per  HoU,  C.  J.,  London  Sttt.  A.  D.  {»)  Bucher  ▼.  /«mi/,  3  Boi.  &  PoL 

1707;BiiU.N.  P.  37.  143. 


(18)  It  seems,  that  the  same  rule  holds  where  the  defendant  has  in- 
curred an  expense  in  respect  of  the  plaintiff's  goods,  without  an  authority 
from  the  plamtiff.  Stone  v.  Lingwood,  Str.  651 ;  which  case,  however, 
was  denied  to  be  law  by  Lord  Mansfield,  C.  J.,  4  Burr.  2218.  Where 
possession  has  been  obtained  by  a  misrepresentation  on  the  part  of  the 
defendant,  he  cannot  set  up  a  lien,  to  which  he  might  otherwise  have  been 
entitled.     Madden  v.  Kempster,  1  Campb.  12. 
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he&n  given  to  the  defendant  to  produce  the  certificate  itself  (19). 
In  these  cases  the  nature  of  the  action  is  su£Gicient  notice  to 
the  defendant  of  the  subject  of  inquiry.  In  trover  for  a  ship  (y), 
the  mere  fact  of  possession  as  owner  is  su£Gicient  primd  facie 
evidence  of  ownership,  without  the  aid  of  any  documentary  proof 
of  title,  as  the  bill  of  sale  or  ship^s  register,  until  such  further 
evidence  is  rendered  necessary  in  consequence  of  the  adduction 
of  some  contrary  proof  on  the  other  side  (20).  To  determine 
what  evidence  will  be  sufficient  to  prove  a  conversion  in  the  de- 
fendant, it  must  be  known  in  what  manner  the  goods  came  to  his 
hands  (z) ;  for  if  they  came  to  his  hands  by  delivery,  finding,  or 
bailment,  an  actual  demand  and  refusal  ought  to  be  proved;  but 
proof  of  a  tortious  taking  will  supersede  the  necessity  of  proving  a 
demand  and  refusal ;  for  where  the  taking  is  unlawful,  it  is  of  itself 
a  conversion ;  so  likewise,  if  an  actual  conversion  be  proved,  it  is 
not  necessary  to  prove  a  demand  and  refusal  (a).  A  mere  non- 
delivery of  ffoods,  which  have  been  placed  in  the  defendant's  hands 
for  a  specific  purpose,  will  not  amount  to  a  tortious  converrion* 
Hence  (6),  where  goods  have  been  delivered  to  a  manufacturer,  in 
order  that  he  may  do  something  to  the  goods  in  the  course  of  his 
business,  and  then  return  them ;  if  the  manufacturer,  upon  being 
applied  to  for  the  goods,  merely  makes  excuses  for  not  having 
returned  them,  and  does  not  absolutely  refuse  to  deliver  them, 
trover  cannot  be  maintained:  the  proper  remedy  is  an  action  of 
assumpsit  for  non-performance  of  the  contract.  Where  plaintiffit 
sold  ffoods  to  T.,  who  paid  for  them,  and  was  to  take  them  away, 
but  defendant  becoming  possessed  of  the  place  in  which  the  goods 

(y)  Robertson  y.  French,  4  East,  130.  (a)  Foradick  v.  Cblluu,   1  Stark.   N. 

Sec  also  Sutton  v.  Btick,  2  Taunt.  302.  P.  C.  173,  Lord  Ellenborough,  C.  J. 

{z)  Per  Cur.  in  Bruen  ▼.  Roe,  1  Sidf.  {b)  Severin  ▼.  Keppel,  4  Esp.  N.  P.  C. 

264.  157,  Lord  ElUnborough,  C.  J. 

(19)  **  Where  a  written  iostrument  is  to  be  used  as  a  medium  of  proof, 
by  which  a  claim  to  a  demand  arising  out  of  the  instrument  is  to  be  sup- 
ported, there  I  admit  the  instrument  itself  must  be  produced,  or  notice  to 
produce  it  must  have  been  eiven  to  the  defendant,  before  any  evidence  of 
its  contents  can  be  received ;  but  this  being  an  action  of  trover  for  the 
certificate  of  r^stry  itself,  I  can  see  no  sound  reason  why  evidence  should 
not  be  admitted  of  the  existence  of  the  certificate,  in  the  same  manner  as 
evidence  of  a  picture,  or  other  specific  thing,  is  constantly  admitted  where 
it  is  sought  to  be  recovered  in  the  same  form  of  action."  Per  Rooke,  J., 
3  Bos.  &  Pul.  146. 

(20)  Entries  in  the  custom-house  books  of  the  port  of  London,  and  of 
the  out-port  to  which  a  ship  belong,  stating  that  she  was  transferred  to  A. 
by  B.,  the  original  owner,  was  holden  not  sufficient  evidence  to  prove  that 
A.  was  liable  as  registered  owner,  there  not  being  any  proof  to  connect  A. 
with  the  entries.  Fraser  v.  Hopkins  and  another,  2  Campb.  170.  See 
also  Tinkler  v.  Walpole,  14  East,  226;  Smith  v.  Fuge,  3  Campb.  456; 
Strother  v.  Willan^  4  Campb.  24. 
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were  deposited,  plaintiflb^  attorney,  accompanied  by  T.,  demanded 
them  of  defendant,  telling  him  that  they  belonged  to  plaintiff  and 
that  they  had  sold  them  to  T. ;  to  wMch  defendant  answered  that 
he  would  not  deliver  them  to  any  person  whatsoever ;  and  after- 
wards plaintiff  repaid  the  money  to  T.  and  brought  trover  against 
defend^t :  it  was  holden  (c),  that  this  demand  and  refusal  were 
sufficient  evidence  of  a  conversion  to  support  the  action,  and  that 
a  new  demand  by  the  plaintifis,  after  they  had  repud  the  money 
to  T.,  was  not  necessary.  A  bailee  can  never  be  in  a  better 
situation  than  the  bailor.  If  the  baUor  has  no  title,  the  bailee 
can  have  none.  Hence,  where  the  captain  of  a  ship,  who  had 
taken  goods  on  freight  and  claimed  to  have  a  lien  upon  them,  deli- 
vered them  to  a  bailee;  and  the  real  owner  demanded  them  of 
the  bailee,  who  refused  to  deliver  them  without  the  directions 
of  the  bailor :  it  was  holden  (d),  that  the  bailor  not  havmg  any  lien, 
the  refusal  by  the  bailee  was  sufficient  evidence  of  a  conversion. 
Ooods  consigned  to  A.,  upon  their  arrival  are  landed  on  the  defend- 
ant's wharf ;  the  plaintiff  in  an  action  of  trover,  may  prove  his  title 
by  parol,  although  the  bill  of  lading  which  has  been  indorsed  to  him 
cannot  be  received  in  evidence  for  want  of  a  stamp  (e).  A  trader, 
on  the  eve  of  bankruptcy,  made  a  collusive  sale  of  his  goods  to  A. 
It  was  holden,  that  the  assignees  could  not  maintain  trover  for  the 
goods  against  A.,  without  proving  a  demand  and  refusal  (/).  But 
the  sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the 
defendant,  who  claimed  under  a  defective  conveyance  from  a  trader 
before  his  bankruptcy,  has  been  holden  to  be  a  sufficient  conversion 
so  as  to  enable  the  assignees  to  maintain  trover,  without  proving  a 
demand  and  refusal  (ff).  N.  The  defendant  sold  the  ship  by  public 
auction,  and  afterwards  assigned  it  to  the  vendees,  who  sent  her  to 
sea.  A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to 
presume  a  conversion  (h)  ;  and,  therefore,  if  the  jury  find  a  special 
verdict,  that  there  was  a  demand  and  refusal,  the  court  cannot 
adjudge  it  to  be  a  conversion.  A  demand  and  refusal  is  not  evidence 
of  a  conversion  (i),  where  it  is  apparent  that  the  defendant  has  not 
been  guilty  of  a  conversion :  as  in  the  case  of  the  defendant  having 
cut  down  the  trees  of  the  plaintiff,  and  left  them  lying  in  the 
plaintiff's  ground ;  for  in  such  case  it  is  clear  that  there  has  not 
been  any  conversion,  if  they  continue  there.  If  A.,  into  whose  pos- 
session goods  happen  to  come,  being  ignorant  that  B.  is  the  real 
owner,  refuses  to  deliver  them  to  B.,  until  he  proves  that  he  is  the 
real  owner ;  such  qualified  refusal  is  not  evidence  of  a  conversion  (A). 

(c)  PattUoH  T.  Robnuon,  5  M.  &  S.      56,  b.  57. 

105.  (0  Per  Cfur,,  2  Mod.  245. 

(d)  WiUonv,  Anderton,  1B.&  Ad.  450.  (i)  Green  t.  Dunn,  3  Campb.  215,  n., 
(«)  JDavie  v.  Reynoldff  1  Stark.  N.  P.  C.      Lord  EUenhorough,  C.  J.    See  also  to  the 

115.  same  effect,  diet,  per  Coket  C.  J.,  2  Bulst. 

(/)  Nixon  T.  Jenking,  2  H.  Bl.  135.  312,  antCj  p.   1358,   and  Lord  Ken^im, 

{jf)  Bloxam  t.  Hubbard^  5  East,  407.  C.  J.,  in  Solomon  t.  Daweg,  I  Esp.  N. 

(A)  Per  Sir  E,  Coke,  C.  J.,  10  Rep.  P.  C.  83. 
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In  order  to  make  a  demand  and  refusal  sufficient  evidence  of  a  con- 
version, the  party,  when  he  refuses,  must  have  it  in  his  power  to 
deliver  up  or  to  detain  the  article  demanded.  Hence,  where  in 
trover  for  a  deed  (Q,  the  evidence  viras,  that  when  the  deed  was 
demanded  from  the  defendant,  he  said  he  would  not  deliver  it  ujp, 
but  that  it  was  in  the  hands  of  his  attorney,  who  had  a  lien  upon  it. 
This  was  holden  insufficient.  In  trover  against  a  carrier,  a  refusal 
to  deliver  is  not  evidence  of  a  conversion,  if  it  appears  (nt)  clearly  that 
the  goods  have  been  lost  through  negligence ;  but  if  that  does  not 
appear,  or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  good  evidence  of  a  conversion  (n)  (21). 
But  he  may  give  in  evidence  the  detaining  of  tibie  goods  for  lus 
hire  (o).  So  he  may  give  in  evidence,  that  the  goods  were  stolen  (j>) ; 
for  then  he  is  not  guilty  of  a  conversion,  though  he  will  be  liable  in 
an  action  on  the  case  to  make  compensation  for  the  loss  of  the 
goods.  If  A.  sends  goods  by  B.  (g),  a  common  carrier,  to  be  deli- 
vered to  C,  proof  that  B.  asserted  he  had  delivered  the  goods  to  C, 
whereas  in  truth  C.  had  never  received  them,  is  not  sufficient  evi- 
dence of  a  conversion  to  support  trover  against  B.  So  in  trover  for 
a  horse  in  an  innkeeper's  possession,  refusal  is  not  a  conversion,  or 
evidence  of  a  conversion,  unless  the  plaintiff  tender  a  sum  suffici^it 
for  the  keep  of  the  horse,  and  the  jury  is  to  judge  of  the  sufficiency 
of  the  tender  (r)  (22).     But  if  A.  put  a  horse  to  pasture  with  B., 

(/)  Smith  y.  Tnmff,  I  Campb.  439.  by  HoUf  C.  J.,  in  TorJke  v.  Orenaughf 

(m)  Anon.,  Salk.  655 ;  Bou  y.  Joknson,  Lord  Raym.  867. 

5  Burr.  2825 ;  Kiriman  r.  Harpreavet,  (jf)  Qeorge  y,  Wjfhumf  1  Rol.  Abr.  6* 

on/e,  p.  411.  (L.)  pi.  4. 

(n)  Salk.  655 ;  Dewell  t.   Moxim,  1  (q)  Atieraol  t.  Briant,  1  Campb.  409, 

Taunt.  391,  S.  P.  Ettenborough,  C.  J. 

(o)  Slhmer  v.  Upshaw,  2  Lord  Raym.  (r)  Anon,,  2  Show.  161,  per  North, 

752.  The  case  of  theBxeter  Carrier,  cited  C.  J. 


(21)  *'  If  a  carrier,  says  he  has  the  goods  in  his  warehouse,  and  re- 
fuses to  deliver  them,  that  will  be  evidence  of  a  conversion,  and  trover 
may  be  maintained,  but  not  for  a  bare  non-delivery,  without  any  such  re- 
fusal.'' Per  Lord  EUenborough,  C.  J.,  in  Severin  y.  Keppel,  4  £sp. 
N.  P.  C.  167. 

(22)  ''  If  a  man  bring  his  horse  to  an  inn,  and  leave  him  there  in  the 
stable  without  any  special  agreement  as  to  what  he  is  to  pay,  the  inn- 
keeper is  not  bound  to  deliver  the  horse  until  the  owner  has  defrayed  his 
charge  for  the  horse ;  but  he  may  justify  the  detainer  of  the  horse  for  his 
food  and  keeping ;  and  after  the  horse  has  eat  as  much  as  he  is  worth,  the 
innkeeper,  upon  a  reasonable  appraisement,  may  sell  him,  and  it  is  a  eood 
sale  in  law.  But  if  there  be  a  special  agreement,  that  the  owner  of  the 
horse  shall  pay  a  certain  sum  for  the  keep,  in  that  case,  although  the 
horse  eat  out  double  his  price,  the  innkeeper  cannot  sell  him."  Per  Pop- 
Aam,  C.  J.,  Yelv.  67.  But  see  ChcLse  v.  Westmorey  ubi  sup.,  ante,  p. 
1375,  and  Judson  v.  Etheridge,  ante,  p.  1376;  and  see  also  Jones  v. 
Pearle,  Str.  55^,  where  it  was  holden,  that  an  innkeeper  cannot  sell  the 
horse  of  his  guest,  except  in  the  city  of  London.     See  Thompson  v.  Lacy, 
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and  agree  to  pay  him  a  certain  sum  per  week  as  long  as  he  remains 
at  pasture,  and  afterwards  sell  him  to  C,  who  brii^  trover  against 
B.,  B.  cannot  detain  the  horse  against  C,  the  purchaser,  until  he  be 
paid,  but  must  have  recourse  to  his  action  against  A.  («)•  Where 
Dills  of  exchange  were  delivered  by  a  trader,  in  contemplation  of 
bankruptcy,  to  a  creditor,  with  a  view  of  giving  him  a  preference, 
and  the  amount  due  on  the  bills  was  receiv^  bv  nim  after  the  bank- 
ruptcy ;  it  was  holden  (£),  that  the  receipt  or  the  money  did  not 
amount  to  a  conversion,  and  consequently  that  it  was  necessary  to 
prove  a  demand  of  the  bills  and  a  refusal.  The  vendor  of  a  quantity 
of  tin,  shipped  the  same  on  board  a  ship  to  Leghorn,  by  the  orders  of 
the  vendee;  and  the  captain,  by  his  bill  of  lading,  undertook  to 
deliver  the  tin  to  an  individual  at  Leghorn ;  the  tm,  being  heavy, 
was  placed  at  the  bottom  of  the  hold,  with  other  goods  over  it ;  the 
vendee  having  become  bankrupt,  the  vendor  required  the  captain  to 
deliver  the  tin,  but  did  not  tender  the  freight,  or  ofier  to  make  any 
compensation  to  him  for  the  trouble  of  unloading  the  vessel.  The 
captain  refused,  alleging,  that  he  signed  a  bill  of  lading  to  deliver 
the  tin  to  another  person ;  and  that  he  would  not  deliver  to  plaintiff; 
it  was  holden  («),  that  this  was  presumptive  evidence  of  a  conver- 
sion ;  for  the  captain  had  dispensed  with  the  tender. 

In  trover  against  several  defendants,  all  cannot  be  found  guilty  on 
the  same  count,  without  proof  of  a  joint  conversion  by  all  (x).  ros- 
session  ought  to  be  proved  in  the  defendant  himself  (y),  for  delivery 
to  a  servant  is  not  sufficient,  if  the  goods  do  not  come  to  the  hands 
of  the  defendant,  unless  the  servant  be  employed  by  his  master  to 
receive  goods  for  him,  and  the  goods  are  delivered  in  the  way  of  his 
trade ;  as  if  a  pawn  be  delivered  to  a  pawnbroker's  servant  (z).  In 
•trover  against  defendant  for  not  delivering  some  wine  deposited  with 
her  as  a  security  for  an  advance  of  money;  it  was  holden  (a),  that  it 

(«)  Chtpman  t.  AUem,  Cro.  Car.  271,  (r)  NieoU  y.  Glenme  and  otkert,  1  M. 

recognized  in  Jaekton  ▼.  CWmmtiw,  5  M.  &  S.  588. 
&  W.  342,  tmU,  p.  1376.     Bat  see  Ouue  (y)  Bull.  N.  P.  44. 

v.  Wettmort,  5  M.  &  S.  180.  (2)  Jonea  r.  Hart,  Salk.  441. 

(/)  Jonei  Y.  Fort,  9  B.  &  C.  764.  (a)  Pothonier  y,  Ikmwm,  Holt's  N.  P. 

(«)  I%omp»on  T.  Traii,  6  B.  &  C.  36.  C.  383. 


antey  p.  1375.  In  Johnson  v.  Hill,  3  Stark.  N.  P.  C.  172,  where  A., 
under  the  colour  of  a  legal  proceeding,  having  wrongfully  seized  the 
horse  of  B.,  took  it  to  an  inn,  where  it  was  kept  for  several  days. 
The  landlord  refused  to  deliver  up  the  horse  to  B.,  upon  a  demand  made 
soon  after  the  delivery  to  him ;  but  a  few  days  afterwards  offered  to 
give  up  the  horse  to  B.  on  being  paid  ten  shillings  for  the  keep.  The  chief 
justice  was  of  opinion,  that  if  the  landlord  knew,  at  the  time  the  horse  was 
delivered  in  his  custody,  that  A.  was  not  the  owner  of  the  property,  but 
a  mere  wrong-doer,  he  made  himself  a  party  to  the  wrongful  act  of  A., 
and  could  not  insist  on  any  recompense  for  keeping  the  horse ;  and  this 
being  left  to  the  jury,  they  found  for  B.,  the  plaintiff. 
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was  not  sufficient  evidence  of  a  conversion,  to  show  that  her  son, 
who  acted  as  her  general  agent,  refused  to  ffive  it  up ;  and  that  it 
was  necessary  to  prove  that  such  agent  actea  under  a  special  direc- 
tion, in  order  to  make  the  defendant  liable  as  a  wrong-doer.  In 
trover  for  a  bill  of  exchange,  the  damages  are  to  be  calculated 
according  to  the  amount  of  the  principal  and  interest  due  upon  the 
bill  at  the  time  of  the  conversion  (b). 


Of  Staying  the  Proceedings. 

Formerly,  if  the  defendant  was  desirous  of  staying  the  proceed- 
ings against  him,  by  bringing  the  subject  matter  of  the  action  into 
court,  and  undertaking  to  pay  the  costs  incurred,  the  court  refused 
to  listen  to  the  application  (c),  unless  the  action  was  brought  for 
money  {d)^  observing,  that  they  had  not  any  warehouse  for  the 
purpose.  But  of  late  years  it  has  been  usual  to  grant  applications 
of  this  kind,  when  a  proper  case  has  been  brought  before  the 
court  {e)  (23).  But  not  where  it  appears  that  the  goods  are  altered, 
and  of  less  value  than  they  were  when  taken  (/).  Where  the  goods 
are  ponderous,  the  court  will  grant  a  rule  to  show  cause,  why,  on 
the  delivery  of  the  goods  to  the  plaintiif,  and  on  payment  of  costs, 
the  proceedings  should  not  be  stayed  (jg). 


Damages. 

By  Stat.  3  &  4  Will.  IV.  c.  42,  [14th  August,  1833,]  s.  29,  the 
jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  give  damages  in  the  nature  of  interest  over 
and  above  the  value  of  the  goods,  at  the  time  of  the  conversion,  in 
all  actions  of  trover.  Where  (A),  after  an  act  of  bankruptcy,  a 
sheriff  seizes  and  sells  goods,  in  trover  by  the  assignees,  the  jury 
may  deduct,  in  their  estimate  of  damages,  the  expenses  of  the  sale. 
Where  the  owner  of  adjoining  land  lutd  worked  coal-mines  within 
the  land  of  the  plaintiff;  it  was  holden  (t),  that  the  plaintiff  being 
entitled  to  the  coals  as  chattels,  the  proper  estimate  of  damages  was 

(h)  Mercer  y.  /oiMt,  3  Campb.  477.  (/)  Hoyden  v.  Battp,  Barnes,  284 ; 

(e)  Salk.  697;  Bowingion  t.  Pony,  |^il«r  y.  PHne«,  3  But.  1363. 

Str.  822;  OUvant  v.  Perineatt,  Str.  1191;  (jf)  Cooke  ▼.  Holgate,  C.  B.,  Barnei, 

1  Will.  23,  8,  C ;   Heardmg  t.  WUkm^  281,  ed.  4to ;    Watte  r.  Phippe,  B.  R.  E. 

Say.  120.  7  Geo.  III.,  BaU.  N.  P.  49. 

{dS  Jnom,,  Str.  142.  (A)  Clarke  ▼.  Nieholeon,  1  Cr.  M.  &  R. 

\e)  Per  Lord  Kenyon,  C.  J.,  7  T.  R.  724  ;  5  Tyr.  233. 

54 ;  Everard  t.  LaiMury,  BoU.  N.  P.  49.  (I)  Mariim  t.  Porter,  5  M.  &  W.  351. 


(23)  See  Pickering  v.  Truste,  7  T.  R.  53,  where  this  doctrine  was 
extended  to  trespass  for  taking  goods. 
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the  valne  of  the  coals  when  gotten,  without  deducting  the  expense 
of  getting  them.  Defendant  (A),  a  jsheriff,  who  held  goods  taken  in 
execution,  delivered  them  to  the  plainti%,  assignees  of  a  bankrupt, 
after  an  action  of  trover  had  been  commenced  by  them :  the  pbuntiflb 
accepted  the  goods  without  condition :  it  was  holden,  that  they  could 
not  recover  in  the  action  more  than  nominal  damages ;  at  all  events, 
not  without  alleging  special  matter  in  the  declaration. 


CasU. 

On  the  subject  of  costs,  see  stat.  3  b  4  Vict.  c.  24,  ant€y  p.  37, 
explained  as  to  actions  in  which  verdicts  had  been  returned  before 
the  passing  of  thatact,  by  stat.  4  &  5  Vict.  c.  28. 


Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  damages 
only  (2),  and  in  this  respect  it  differs  from  the  judgment  in  the 
analogous  action  of  detinue,  which  is  for  the  recovery  of  the  goods  in 
queiiton^  or  the  value  thereof,  if  the  pluntiff  cannot  have  the  goods. 


I 


k)  Moon  Y.  Raphael,  2  Bingh.  N.  C.  310. 
t)  Kmght  T.  Bourne,  Cro.  Elis.  116. 


(    1886     ) 


CHAPTER  XLL 


USE  AND  OCCUPATION. 


Formerly  an  action  of  assumpsit  (a)  for  rent  arrear  upon  a 
parol  lease  for  years  could  not  nave  been  maintained,  either 
pending  (&),  or  after  the  expiration  of  the  term  (c),  because  it  was 
considered  as  a  real  contract :  the  only  remedies  were  by  distress  or 
action  of  debt.  But  on  a  mere  promise  to  pay  a  sum  of  money  (cQ, 
or  so  much  as  the  plainti£P  deserved  to  have  (e),  in  consideration  of 
the  plaintiff's  permitting  the  defendant  to  occupy  lands,  &c.,  an 
action  of  assumpsit  might  have  been  maintained  bv  the  common 
law.  In  this  case  the  objection  as  to  the  contract  being  real,  was 
removed  by  considering  the  permission  to  occupy  as  not  amounting 
to  a  lease,  and  the  mere  promise  to  pay  a  sum  of  money  in  consi- 
deration of  such  permission,  as  not  amounting  to  a  reservation  of 
rent.  In  order,  however,  more  effectually  to  ODviate  the  difficulties 
which  occurred  in  the  recovery  of  rent,  where  the  demise  was  not 
by  deed,  it  was  enacted,  by  stat.  11  Geo.  II.  c.  19,  s,  14,  ^'that 
landlords,  where  the  agreement  is  not  by  deed^  may  recover  a  rea- 
sonable satisfaction  for  the  lands,  tenements,  or  hereditaments,  held 
or  occupied  by  the  defendant,  in  an  action  on  the  case,  for  the  use 
and  occupation  of  what  was  so  held  or  enjoyed ;  and  if  in  evidence 
on  the  trial  of  such  action,  any  parol  demise,  or  any  agreement  (not 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear,  the 
plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered."  Under  this  statute  (/),  a  landlord  who  has  rent 
owing  to  him  is  allowed  to  recover,  not  the  rent,  but  an  equivalent 
for  the  rent,  a  reasonable  satisfaction  for  the  use  and  occupation  of 
the  premises,  which  have  been  holden  and  enjoyed  under  the  demise, 

(a)  Brett  t.  Read,  Sir  W.  Jones,  329 ;  Johnson  v.  May,  3  Ler.   150.    Adjudged 

Cro.  Car.  343.  on  demurrer. 

SI  Rol.  Abr.  7,  (O.)  pi.  1.  (e)  How  t.  Norton,  1  Ler.  179 ;  Maeon 

lb,,  pi.  2.     See  also  Green  ▼.  Har-  t.  Wetland,  Skin.  238,  242. 

rington.  Hob.  284 ;  Hatt.  34,  8.  C.  (/)  VtiEyre,  C.  J.,  deliyering  the  opi* 

(d)  Dartnal  t.  Morgan,  Cro.  Jac.  598 ;  nton  of  the  court  in  Naith  y.  Tathci,  2 

Chaimian  t.  Soutkwicke,   1  Ler.  204 ;  H.  fil.  323. 
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by  action  for  the  use  and  occupation :  and  it  is  provided  on  his 
behalf,  that,  if  the  demise  be  produced  against  mm,  it  shall  not 
defeat  his  action,  as  it  would  have  done  before  the  statute ;  but  the 
fixed  rent  shall  be  only  used  as  a  medium,  by  which  the  uncertain 
damages  to  be  recovered  in  this  form  of  action  shall  be  liauidated.  * 
A  reasonable  satisfaction  for  the  use  and  occupation  is  tne  thinff 
intended  to  be  given  ;  the  form  of  action  marked  out  (being  enlaiged 
by  a  necessary  construction,  so  as  to  be  allowed  to  be  maintained 
without  an  express  promise),  is  the  proper  form  in  which  such 
reasonable  satisfaction  is  to  be  recover^ ;  but  the  reasonable  satis- 
faction which  in  its  own  nature  must  apply  to  something  specific  by 
which  it  can  be  estimated,  being  here  ^ven  for  use  and  occupation, 
and  for  nothing  else,  it  is  a  remedy  which,  in  its  own  nature,  is  not 
co-extensive  with  a  contract  for  rent,  nor  does  it  seem  to  have  been 
within  the  scope  and  purview  of  the  statute  to  make  this  remedy 
co-extensive  with  all  the  remedies  for  the  recovery  of  rents  claimed 
to  be  due  by  the  mere  force  of  the  contract  for  rent.  The  statute 
meant  to  provide  an  easy  remedy  in  the  simple  cases  of  actual  occu- 
pation, leaving  other  more  complicated  cases  to  their  ordinary  ' 
remedy. 

Since  this  statute,  the  action  for  use  and  occupation  has  been 
resorted  to  as  one  of  the  most  convenient  remedies  for  the  recovery 
of  rent  arrear,  in  cases  to  which  the  statute  applies.  The  plaintiff 
usually  declares  in  the  form  of  a  general  indebitatus  assumpsit  (1). 
Hence  the  declaration  is  very  concise.  The  statute  provides  a 
remedy,  in  such  cases  only,  where  the  agreement  is  not  by  deed ; 
but  it  has  been  holden  (^),  where  the  defendant  held  under  a  mere 
agreement  for  a  lease,  which  did  not  amount  to  an  actual  demise^ 
that  the  plaintiff  might  maintain  an  action  for  the  use  and  occupa- 
tion, although  such  agreement  was  by  deed.  A  corporation  aggre- 
Ete  may  sue  in  assumpsit  for  use  and  occupation  (A),  where  tenant 
s  held  premises  under  them  without  deed,  and  previously  paid 
rent.  In  an  action  for  use  and  occupation  of  apartments  in  the 
plaintiff's  house  during  half  a  year  (t),  it  appeared  that  the  rent  was 
claimed  in  consequence  of  the  defendant  naving  neglected  to  give  a 
notice  to  quit :  the  defence  set  up  was,  that  the  pUuntiff,  after  the 
defendant  nad  quitted,  had  put  up  a  bill  at  the  window ;  but  Lord 
KenyoTiy  C.  J.,  expressed  an  opinion,  that  the  defence  insisted  on 

(^)  Elliot  v.  Roffers,  4  Esp.  N.  P.  C.  ter  qf  Rochester  v.  Pierce,  1  Compb.  466, 

59,  Kenyan,  C.  J.;  Banieter  t.  Uebome,  adopted  in  Beverley  ▼.  The  lAneoln  Got 

Peake's  Addl.  CaBes,  76.  lAght  Comp.,  6  A.  &  E.  843,  on/e,  p.  66. 

(A)  Mayor  and  B.  qf  Stqffbrd  y.  Till,  (t)  Redpath  v.  Roberte,  3  Esp.  N.  P. 

4  Bingh.  75,  recognizing  Dean  and  Chtq^'  C.  285. 


(I)  As  to  the  action  of  debt  for  use  and  occupation,  see  ante,  tit. 
"  Debt,"  p.  601. 
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would  afibrd  no  answer  to  the  plaintiff's  action.  It  was  for  the 
benefit  of  the  defendant  that  the  apartments  should  be  let ;  nor 
would  he  infer  from  the  circumstance  of  the  party^s  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to ;  that  there  must  be 
other  circumstances  to  show  it,  and  not  merely  an  act  of  so  equivocal 
a  kind  (A).  That  as  the  plaintiff  had  proved  the  taking  the  premises, 
and  the  payment  of  the  rent,  it  was  incumbent  on  the  defendant  to 
prove  that  the  tenancy  was  determined,  by  express  evidence.  The 
defendant  thereupon  proved,  that  a  notice  to  quit  had  been  given, 
in  which  the  plaintiff  had  acquiesced,  and  obtained  a  verdict.  The 
delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant  to  a 
female  servant  at  the  house  of  the  landlord,  was  held  (/)  by  Lord 
EUenborough^  C.  J.,  not  sufficient  to  prove  a  determination  of  the 
tenancy,  the  female  servant  not  having  been  called,  and  it  not 
appearmg  that  the  keys  had  ever  reached  the  plaintiff  and  been 
accepted  by  him.  A  tenancy  from  year  to  year  (m),  created  by 
parol,  is  not  determined  by  a  parol  license  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.  The  statute  of  frauds  (n)  requires  a  deed 
or  note  in  writing,  or  a  surrender  (o)  by  operation  of  law.  But  the 
necessity  of  a  written  surrender  may  be  dispensed  with  by  the 
admission  of  another  tenant;  and  where  a  lessee  quitted,  in  the 
middle  of  his  term,  apartments  which  he  had  taken  for  a  year,  and 
the  lessor  let  them  to  another  tenant,  who  occupied  a  short  time ; 
it  was  holden  (p),  that  the  lessor  could  not  recover  in  an  action  for 
use  and  occuration  against  the  lessee  for  a  subsequent  portion  of 
the  year,  durmg  which  the  apartments  had  been  unoccupied ;  for 
the  lessor,  having  precluded  the  defendant  from  occupying  the  apart- 
ments by  letting  them  to  another,  must  be  taken  to  have  rescinded 
the  agreement,  and  to  have  dispensed  with  the  necessity  of  a  sur^ 
render.  So  where  A.  demised  to  B.  part  of  a  house  for  a  year,  at  a 
rent  payable  quarterly,  B.  entered  at  Christmas  and  paid  a  quarter''a 
rent  at  Lady-day.  In  April,  a  dispute  having  arisen  between  A. 
and  B.,  B.  said  die  would  quit,  A.  told  her  she  might  go  when  she 
pleased,  and  he  should  be  glad  to  set  rid  of  her.  B.  accordingly 
quitted  and  delivered  the  keys  of  me  rooms  to  A.  on  the  19th  of 
April,  who  accepted  them.  It  was  holden  (o),  that  A.  could  not 
recover  rent  pro  reUd  for  so  long  a  time  as  B.  had  occupied;  for 


(k)  Thig  doctrine  was  recognized  by 
Lord BUenborouffk,  C.  J.,  in  Mills  y.  Bat- 
iomly,  Middlesex  Sittings  after  M.  T.  58 
Geo.  III.,  B.  R. 

(I)  HarUmd  v.  Bromley,  I  Stark.  455. 

(m)  Mollett  V.  Brayne,  2  Campb.  104. 
See  remark  of  Oidbs,  C.  J.,  on  this  casey 
in  Whitehead  ▼.  Cliflard,  5  Taunt.  519. 
In  Walle  y.  Atcheetm,  2  C.  &  P.  268, 
Park,  J.,  says,  that  he  shoold  like  to  have 
this  case  of  Mollett  y.  Brayne  reconsidered. 

VOL.  II. 


(ft)  See  section  3,  and  cases  thereon, 
ante,  p.  838. 

(o)  Thomas  v.  Cookt  2  B.  &  A.  119, 
cited  by  Patteson,  J.,  in  Gore  v.  Wright, 
8  A.  &  E.  121. 

(p)  Walls  V.  Ateheson,  3  Bingh.  462. 

(q)  Orimman  v.  Lepffe,  8  B.  &  C.  324» 
dted  by  WiUiams,  J.,  in  Stack  y.  Sharpe, 
8  A.  &  E.  374 ;  3  Ney.  &  P.  390  ;  ante, 
p.  254. 
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where  there  is  an  express  contract, ~none  can  be  implied;  and  A., 
having  destroyed  his  right  to  recover  the  rent,  according  to  the 
contract,  had  destroyed  it  altogether.  The  defendant  was  tenant 
from  year  to  year  of  a  house  and  premises,  at  a  rent  payable  half- 
yearly,  on  the  1st  of  April  and  1st  of  October.  The  premises  being 
required  for  the  purposes  of  a  railway,  the  Railway  Company,  in 
pursuance  of  a  power  given  by  their  act  of  parliament,  gave  the 
defendant  six  months'  notice  to  quit,  whidi  expired  on  the  28th  of 
July.  The  defendant  gave  up  possession  to  the  company  accord- 
ingly on  that  day,  witliout  obtaining  or  requiring  compensation  for 
his  interest  in  the  premises  which  he  was  entitled  to  under  the  act ; 
it  was  holden  (r),  that  he  was  liable  for  the  rent  of  the  half-*year 
ending  on  the  following  1st  of  October.  Although  an  agre^nent 
may  be  void  by  the  statute  of  frauds,  as  where  a  lease  is  granted  in 
reversion  for  three  years;  yet  if  tenant  take  possession  under  it,  he 
becomes  tenant  at  will  («),  and  recourse  may  be  had  to  the  original 
agreement  to  calculate  the  amount  of  the  rent.  But  where  a  lessee 
took  a  farm  under  an  agreement,  which  he  never  signed,  and  the 
terms  of  which  his  lessor  in  a  material  point  failed  to  fulfil ;  in  an 
action  for  use  and  occupation  of  the  fann,  it  was  holden  (/),  that  the 
jury  might  ascertain  the  value  of  the  land,  without  regarding  the 
amount  of  rent  reserved  by  the  agreement.  When  premises  nave 
been  let  to  B.  for  a  term  determinable  by  a  notice  to  quit,  and 
pending  such  term,  C.  applies  to  A.,  the  landlord,  for  leave  to  be- 
come the  tenant  instead  of  B.,  and  upon  A.  consenting,  agrees  to 
stand  in  B.^s  place  and  offers  to  pay  rent ;  it  was  holden  («),  that 
(although  B.*s  term  had  not  been  determined  either  by  notice  to 
quit  or  a  surrender  in  writing,)  A  mi^t  maintain  an  action  for  use 
and  occupation  against  C,  and  that  C.  could  not  set  up  B.''s  title  as 
a  defence  to  that  action.  But  where  the  defendant^  in  1799,  agreed 
by  writing  to  take  certain  premises  for  17  years,  at  a  yearly  rent, 
and  entered :  in  1813,  the  jJaintiffs  contracted  to  sell  the  fee  to  A., 
who  thereupon  bought  from  the  drfendant  the  residue  of  his  term, 
and,  without  the  assent  of  the  plainti£b,  put  in  a  new  tenant  who 
occupied  for  two  years ;  the  contract  for  sale  was  then  rescinded ; 
it  was  holden  (a;),  that  tiie  plaintifis  were  entitled  to  recover  from 
the  defendant,  in  an  action  for  use  and  occupation,  the  rent  from 
1813  to  the  end  of  the  original  term,  as  there  had  not  been  any 
surrender  in  writing  of  his  interest,  and  as  the  plaintifis  had  not 
assented  to  the  change  of  tenancy.  ^'  When  a  lease  is  expired,  the 
tenant's  responsibility  is  not  at  an  end ;  for  if  the  premises  are  in 
possession  of  an  under-tenant,  the  landlord  may  refuse  to  accept  the 

(r)  Wttkiwright  y.  Itam»den^  5  M.  &  W.  («)   Phipp9  y.  Scuiihorpe,  1  B.  &  A. 

602.  50.     See  Hyde  y.  Moaket,  5  C.  &  P.  42. 

(«)  De  Medina  r,  PoleoHf  Holt*i  N.  P.  {s)  Matthewe  and  another  y.  SaweU, 

C.  47.  8  Taunt.  270  ;  Ibbi  y.  Rickardeon,  9  A. 

(0  Timlifuan  y.  Day,  2  Brod.  &  Bingh.  &  £.  849. 
680. 
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poseeflfiion,  and  hold  the  original  leasee  liable ;  for  the  lessor  is 
entitled  to  receive  the  absolute  possession  at  the  end  of  the  term." 
Tenants  are  bound  to  give  up  (y)  possession  of  the  premises  at 
the  expiration  of  their  terms :  if  they  omit  to  do  so^  and  retain 
possession,  either  by  themselves  or  their  under-tenants,  they  are 
liable  to  pay  rent  to  their  landlord,  unless,  indeed,  he  has  consented 
to  accept  other  parties  as  his  tenants  instead  of  them  (z). 

The  words  of  the  statute  are,  that  the  plaintiff  may  '^  recover 
a  reasonable  satisfaction  for  the  lands,  &c.  held  or  occupied  by  the 
defendant  in  an  action  for  use  and  occupation."  Hence  use  and 
occupation  lies  for  a  constructive  (a)  as  well  as  an  actual  occu- 
pation. An  occupation  by  the  tenant  of  the  defendant  is,  as  far  as 
respects  the  plaintiff,  an  occupation  by  the  defendant  himself: 
hence  (ft),  if  A.  agree  to  let  his  lands  to  B.,  who  permits  C.  to 
occupy  them,  A.  may  recover  the  rent  in  an  action  against  B.  for 
the  use  and  occupation.  So  rent  accruing  after  premises  are  burnt 
down,  may  be  recovered  (c),  although  no  longer  inhabited  by  the 
tenant,  inasmuch  as  he  must  be  taken  still  to  hold  the  land,  and 
that  is  sufficient  to  satisfy  the  words  of  the  statute.  So  where 
defendants,  as  tenants  from  year  to  year,  occupied  a  second  floor, 
which  during  their  occupation  was  consumed  by  an  accidental* 
fire ;  it  was  holden  (d)^  that  notwithstanding  the  destruction  of  the 
premises,  they  were  liable  to  an  action  for  use  and  occupation  for 
the  period  wnich  elapsed  between  the  fire  and  the  regular  determi- 
nation of  the  tenancy ;  Undid^  C.  J.,  observing,  that  if  there  had 
been  an  agreement  in  writing  between  the  parties  for  a  term  of 
years,  no  question  could  have  been  made ;  but  that  the  term  of 
years  still  existed,  and  a  tenancy  from  year  to  year,  until  it  is  de- 
termined bv  a  notice  to  quit,  is  as  to  its  legal  character  and  con- 
sequences the  same  as  a  term  for  years.  If  the  landlord  rebuilds, 
and  the  tenant  chooses  to  re-enter  and  to  continue  his  occupation  of 
the  new  building,  there  seems  nothing  to  prevent  him,  as  no  notice 
to  quit  has  been  given  on  either  side ;  and  if  so,  the  obligation  of 
each  of  the  parties  must  be  reciprocal,  and  the  tenant  must  make 
satisfaction  for  the  rent.  So  where  a  second  fioor  of  a  house  was 
occupied  at  a  rent  payable  quarterly,  and  during  the  currency  of  a 
quarter  the  house  was  burnt ;  it  was  holden  (^,  that  as,  in  the 
action  for  use.  and  occupation,  the  rent  is  considered  as  accruing 
de  die  in  diem,  the  plaintiff  was  entitled  to  recover  for  the  occu- 
pation at  least  up  to  the  time  of  the  fire  taking  place ;  Patteson^  J., 
observed,  that  the  defendant  is  in  this  dilemma, — ^that  if  there  is  an 
express  demise,  he  is  liable  for  the  rent,  notwithstanding  the  fire ; 

(y)  Per  K$n9<M,  C.  J.,  in  Hm'dmg  y.  (a)  Pmero  t.  Judstm,  6  Bingh.  206. 

Cruthome,  1  Esp.  N.  P.  C.  66,  recog-  (b)  Bull  y.  8ibb9,  8  T.  R.  327. 

nixed  in  ChrUtff  y.  Tanered,  7  M.  &  W.  (e)  Bakery,  Holtpzqfelt,  4  Tannt.  45. 

127.  (d)  Uom  y.  Gorton,  5  Bingh.  N.  C.  501 . 

(2)  Per  Parket  B.,  Ckrittyj,  Tanered,  (e)  Packer  y.  Gibbim,  1  6.  &  D.  10. 
ti^'  iup, 
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if  there  is  not,  he  is  liable  for  the  period  during  which  the  pre- 
mises were  actually  occupied.  Where  the  defendant  has  not 
obtained  possession  under  the  plaintiff^  the  phuntiff  can  only  recover 
rent  from  the  time  he  has  had  the  legal  estate  in  him,  although 
he  may  have  had  the  equitable  estate  long  before.  The  defendant 
entered  upon  a  leasehola  cottage  under  J.  S.,  who  soon  after  mort- 
gaged it  to  W.  S.,  and  in  1806  assigned  the  equity  of  redempti<m 
to  the  plaintiff  (/).  On  the  18th  of  July,  ]  808,  W.  S.  assigned  the 
legal  estate  in  the  premises  to  the  plamtiff.  The  defendant  con- 
tinued in  possession  till  the  Michaelmas  following,  and  had  paid  no 
rent  for  tne  last  two  years.  It  was  contended,  that  although  a 
person  having  the  equitable  estate  only,  perhaps  could  not  maintain 
use  and  occupation  without  privity  of  contract,  yet  the  plaintiff 
being  now  clothed  with  the  legal  estate,  his  title  would  have 
reference  to  the  time  when  the  equity  of  redemption  was  asugned 
to  him,  so  as  to  entitle  him  to  two  years'  rent.  But  Lord  Ellenr 
borough  clearly  held,  that  he  could  only  recover  rent  for  the  period 
between  the  18th  of  July  and  Michaelmas-day,  1808.  His  Lordship 
likewise  ruled,  in  the  same  cause,  that  the  defendant,  who  just 
before  he  quitted  had  been  distrained  upon  by  the  ground  landlord 
.for  several  years'  ground  rent,  amounting  to  a  much  larger  sum 
than  was  due  to  the  plaintiff,  could  only  set  off  a  part  of  the  sum 
proportioned  to  the  period  during  which  the  plaintiff  had  the  legal 
estate  ;  and  that  the  fact  of  the  plaintiff  having  brought  an  eject- 
ment for  the  same  premises,  laying  a  demise  on  the  18th  of  July, 
1808,  was  no  bar  to  the  present  action,  but  was  only  matter,  of 
special  application  to  the  court.  Where  defendant  (9),  in  expec- 
tation of  a  lease  by  indenture,  which  he  had  agreed  to  take  from 
the  plaintiff,  procured  attornments  from  some  of  the  tenanto,  and 
received  rent  from  others ;  it  was  holden,  that  the  occupation  by 
the  tenants  was  an  occupation  by  the  defendant,  as  much  as  if  the 
defendant  were  in  the  actual  possession  himself;  and  it  being  one 
entire  holding,  under  the  expectation  of  a  demise  of  the  whole,  the 
defendant  was  liable  for  the  whole  amount.  In  an  action  against 
the  assignees  of  B.  (A),  a  bankrupt,  the  declaration  stated,  that  the 
defendants,  on  such  a  day,  were  indebted  to  the  plaintiff  in  £ — 
for  the  use  and  occupation  of  two  houses,  &c.,  before  that  time 
occupied,  as  well  by  the  bankrupt^  whose  estate  therein  the  defendr 
ants  afterwards  had,  as  by  the  defendantSy  at  their  q>ecial  instance 
and  re<piesty  for  one  year  then  elapsed,  and  as  tenants  thereof 
respectively,  to  the  plaintiff,  and  by  his  permission.  The  facts 
were,  that  after  B.  had  occupied  the  premises  during  part  of  the 
year,  under  an  agreement  to  pay  £ —  a  year  for  them,  he  became 
a  bankrupt,  whereupon  the  defendants,  his  assignees,  entered  into 

(/)  Co66  y.  C<»7en/«r,  2  Campb.  13,11.  (A)  Nahhs,  Tatloek  emd  otkerty  As^ 

(})  Neal  y.  Swind,  2  Cr.  &  J.  377 ;  2      signeet  of  Leditard,  a  Bankrvpt,  2  H.  Bl. 
Tyr.  464.  319.  ♦ 
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posBesBion  and  continued  in  the  possession  for  the  remainder  of  the 
year.  A  proportion  of  the  annual  rent  for  that  part  of  the  year 
during  which  the  defendants  were  in  possession,  was  paid  into  court. 
It  was  holden,  that  if  the  plaintiff  could  recover  at  all  in  this  foim 
of  action  against  one  pei'son  for  the  use  and  occupation  of  another, 
(as  to  which  the  court  would  not  ^ve  any  opinion,)  it  must  be  on 
the  ground  of  that  occupation  havmg  been  permitted  at  the  defend- 
ant's request,  and  that  request  must  be  proved ;  that  the  words 
^^at  the  special  instance  and  request  of  the  defendants,^  were  in 
this  case  words  of  substance,  and  operative,  connecting  the  occupa- 
tion of  the  defendants,  for  which  they  were  bound  to  make  a  satis- 
faction, with  the  occupation  of  B.,  a  stranger,  for  whose  occupation, 
primd  facie  at  least,  the  defendants  were  not  liable ;  that  in  point 
of  fact  it  was  not  at  the  request  of  the  defendants  that  B.  had  been 
permitted  to  occupy ;  the  defendants  had  no  relation  to  B.,  but 
as  his  assignees,  and  that  relation  did  not  commence  until  the 
close  of  B.'s  occupation ;  that  relation,  therefore,  alone  could  not 
have  the  effect  of  making  them  personally  liable  to  answer  for  his 
occupation  before  his  bankruptcy.  The  averment,  that  he  had 
been  permitted  to  occupy  "  at  the  request^  of  the  defendants,  was 
therefore  substance,  and  not  mere  form,  and  as  the  plaintiff  had 
failed  in  the  proof  of  it,  he  was  not  entitled  to  recover  from  the  de- 
fendants the  rent  due  for  B.''s  occupation. 

The  defendant  contracted  to  purchase  of  the  plaintiff  the  lease  of 
a  house  (i).,  and  on  payment  of  tlie  purchase  money,  was  permitted 
to  take  possession.  A  few  months  afterwards,  the  plaintiff  not 
having  made  out  a  good  title,  defendant  declared  his  intention  to 
rescind  the  contract;  he  accordingly  quitted  possession  of  the 
house,  and  brought  an  action  for  money  had  and  received  against 
the  plaintiff,  and  recovered  the  whole  of  the  purchase  money  and 
the  expenses  of  investigating  the  title.  The  plaintiff  then  brought 
an  action  for  use  and  occupation  against  the  defendant ;  but  it  was 
holden,  that  it  would  not  lie ;  Mansfield,  C.  J.,  observing,  that  a 
contract  could  not  arise  by  implication  of  law  under  circumstances, 
the  occurrence  of  which  neither  of  the  parties  ever  had  in  their 
contemplation ;  that  if  no  money  had  been  paid,  perhaps  it  might 
be  a  different  question ;  but  if  a  person  paid  nis  money,  and  was  so 
unwise  as  to  take  possession  without  a  title,  justice  required  that 
the  one  party  should  take  back  his  money  and  the  other  his  house. 
In  this  case,  the  fact  of  the  defendant  having  paid  the  whole 
purchase  money  at  the  time  of  the  contract  was  relied  on,  and  it 
was  considered  that  the  interest  was  a  sufficient  compensation  for 
the  use  which  defendant  had  of  the  premises.  But  in  Hall  v. 
Vauffhan,  Peake's  N.  P.  C.  254,  2nd  edition,  n.  (a),  the  court  held, 
that  the  vendor  might,  in  cases  where  the  contract  went  off  without 

(t)  Kirtlandv,Poun8eU,2TBunt.Ub,      P.  C.  421.    Bnt  see  Heamy.  TomUn^ 
cited  iA  Keating  v.  Bulkely^  2  Suirk.  N.      Peake'is  N.  P.  C.  253,  2nd  edition. 
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fault  on  his  part,  and  the  occupation  had  been  beneficial  to  the 
vendee,  recover  a  compensation  for  such  occupation  in  this  form  of 
action.  So  in  Howard  v.  Shaw^  8  M.  &  W.  118,  where  a  party 
was  let  into  possession  of  land  under  a  contract  of  purchase,  which 
afterwards  went  off;  it  was  holden,  that  he  was  liable  in  this  form 
of  action  at  the  suit  of  the  vendor,  for  the  period  during  which  he 
continued  in  possession  after  the  contract  went  off.  Before  the 
Stat.  6  Geo.  iV.  c.  16,  s.  75,  {ante^  p.  254,  473,)  an  action  for  use 
and  occupation  might  have  been  maintained  against  a  tenant  Irom 
year  to  year,  upon  an  agreement  by  him  to  pay  rent  during  the 
tenancy,  notwithstanding  his  bankruptcy  and  the  occupation  of  his 
assignees  during  part  of  that  time  for  which  the  rent'  accrued  (A). 

Debt  for  Use  and  Occupation. — ^At  the  trial,  it  appeared  that 
plaintiff  had  recovered  a  judgment  against  A.^  upon  which,  in  E.  T. 
1826,  an  elegit  was  issued.  The  sheriff  returned  an  inquisition,  by 
which  it  was  found  that  A.,  at  the  time  of  the  judgment,  was  seisea, 
for  life,  of  land  in  the  occupation  of  defendant,  (being  the  land  in 
respect  of  the  rent  of  which  the  present  action  was  brought,)  and  in 
September,  plaintiff  served  defendant  with  notice  of  the  inquisition, 
and  with  a  demand  of  the  rent  then  due.  A  large  sum  was  then 
due,  and  defendant,  upon  being  served,  said  that  A.  was  his  land- 
lord, and  that  he  paid  his  rent  to  him.  On  the  part  of  the  defendant, 
it  was  proved,  tliat  A.  had  not  any  legal  interest  in  the  land ;  that  it 
Was  vested  in  trustees  for  a  long  term  of  years,  in  order,  among 
other  purposes,  to  raise  a  large  sum  of  money  for  the  aunt  of  A., 
which  money  had  not  been  raised ;  in  the  meantime,  A.  was  per- 
mitted to  receive  the  rents  and  profits.  The  plaintiff  was  non- 
suited ;  and  the  court  confirmed  (Z)  the  opinion  or  the  C.  J.,  on  the 
ground  that  the  plaintiff  could  not  recover  in  ejectment ;  nor  in  an 
action  for  the  rent,  because  he  could  not  claim  the  rent,  unless  he 
had  a  right  to  enter;  that  although  the  inquisition  found  that  A. 
was  seised,  yet  a  stranger  to  the  inquisition  was  not  bound  to 
traverse  it ;  he  might  mspute  its  correctness  in  any  other  way. 
A.,  however,  had  nothing  in  the  premises  but  a  joint  equitalue 
interest,  of  which  a  court  of  equity  alone  could  take  cognizance. 

By  R.  G.  H.  T.  4  WiQ.  IV.  No.  5,  counts  upon  a  demise,  and 
for  use  and  occupation  of  the  same  land  for  the  same  time,  are  not 
to  be  allowed.  But  where  the  first  count  of  a  declaration  waa 
framed  on  the  stat.  11  Geo.  II.  c.  19,  s.  18,  (see  ante^  p.  599,)  for 
the  recovery  of  double  rent,  and  the  second  count  was  for  use  and 
occupation,  the  court  rejected  an  application  to  strike  out  one  of 
the  two  counts  (m). 

Bringing  an  ejectment  will  not  be  a  bar  to  an  acti<m  for  use  and 
occupation  for  rent  due  before  the  day  of  the  demise  laid  in  the 


i 


h)  Boot  y.  WUawk,  8  East,  311.  (m)  Thwoton  y.  WhUektad,  1  Tyr.  & 

0  HarrU  y.  Booktr,  4  Bingh.  96.  Gr.  313 ;  1  M.  &  W.  14. 
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dedaraiion  in  ejectment  (n),  but  rent  due  subsequent  to  that  day 
cannot  be  recoyered  in  an  action  for  use  and  occupation  (o). 

The  defendant  in  this  action  will  not  be  allowed  to  impeach  the 
title  of  the  plaintiff,  by  whose  permission  he  entered  upon  and 
occupied  the  tenement  demised.  Hence  a  plea  of  nil  kabuit  in 
tenementis  cannot  be  pleaded  (p) ;  and  this  rule  holds,  even  where 
the  declaration  does  not  state  the  tenement  demised  to  belong  to 
the  plaintiff,  provided  it  is  stated,  that  defendant  occupied  by  the 
permission  of  the  plaintiff  (9).  A.  hired  apartments  by  the  year 
of  B. ;  B.  afterwards  let  the  entire  house  to  C,  who  sued  A.  in  an 
action  for  the  use  and  occupation,  for  the  hire  of  the  apartments. 
It  was  holden  (r),  that  A.  could  not  impeach  C's  title.  So  where 
the  occupier  of  a  house  had  submitted  to  a  distress  for  rent,  stated 
in  the  notice  of  distress  to  be  due  from  him  as  tenant  to  the  dis- 
trainor ;  it  was  holden  («),  that  this  was  an  acknowledgment  of  the 
tenancy.  So  where  A.  had  come  into  occupation  under  J.  S.,  who 
had  paid  rent  upon  a  distress  by  B. ;  it  was  holden  (^),  that  after 
proof  of  the  fact,  A.  was  estopped  to  dispute  B.'s  title  to  the  rent. 
So  a  person  who  has  occupiea  premises  and  paid  rent  to  the  ap- 
parent proprietor  as  his  landlord,  and  who,  when  sued  by  him  for 
the  use  and  occupation,  has  paid  money  into  court,  cannot  allege 
that  he  has  only  the  equitable  estate,  or  that  he  is  entitled  cmly  as 

(Ji)  Birch  ▼.  Wright,  1  T.  R.  378.  IT.,  cited  in  Xcttm  y.  Wdllis,  Say.  R.  13; 

(0)  Per  BuUer,  J.,  8.  C,  1  T.  R.  388.  1  Wils.  314,  8.  C. 

(p)  Biehardt  y.  HoldUch  (2),  H.  13  (r)  Reimie  y.  Jioldnson,  1  Bingh.  147. 

Geo.  II.,  cited  in  Letcit  ▼.  Wallis,  Say.  (a)  Ponton  v.  Jonea,  3  Campb.  372, 

R.  13  ;  Curtis  v.  Spitty,  1  Bingh.  N.  C.  Bayley,  J. 

15 ;  4  M.  &  So.  554,  S.  P.,  action  of  debt  (t)  Cooper  y.  Blandy,  1  Bingb.  N.  C. 

for  nae  and  occupation.  45  ;   in  which  Park^  J.,  reof^gmxcd  Pa»« 

(9)  Bichards  y.  Holditch^  H.  13  Geo.  ton  y.  Jonet. 


(2)  The  case  of  Ricliards  v.  Holditch^  was  this : — Error  to  reverse  a 
judgment  in  action  on  the  case  upon  several  promises,  in  Stepney  Court, 
because  the  plaintiff  declared,  that  in  consideration  he  permitted  the  de- 
fendant to  enjoy  several  houses,  without  showing  what  title  he  had.  Yelv. 
227,  8,  Glasses's  case,  and  Aylet  v.  Williams,  3  Lev.  193,  were  cited. 
£  contra  it  was  said,  that  permission  to  enjoy  without  showing  any  title, 
was  a  sufficient  consideration.  1  Leon.  43  ;  Cro.  Jac.  498  ;  1  Lev.  304; 
3  Lev.  150.  An  objection  was  made  to  the  plea,  that  this  action  being 
founded  on  a  collateral  promise,  and  not  on  a  contract  for  the  rent,  nil 
habuit  in  tenementis,  as  was  pleaded  in  this  case,  was  not  a  good  plea, 
and  of  that  opinion  was  the  whole  court ;  for  if  any  one  enjoys  a  benefit 
at  his  request,  and  by  permission  of  another,  that  is  a  sufficient  consi- 
deration for  an  assumpsit.  N.  Chappie  cited  a  case,  as  ruled  by  Lord 
Harduncke,  where  A.,  without  title,  gave  possession  of  a  house  to  B. ; 
C,  the  owner,  brought  assumpsit  for  the  use  and  enjoyment;  but  because 
B.  did  not  receive  his  possession  from  C,  nor  any  wise  occupied  under 
him,  Lord  Hardwicke  held  the  action  not  maintainable  by  him. 
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co-executor  with  others  who  do  not  join  in  the  action ;  althougfa 
the  plaintifi^  at  the  trial,  discloses  that  fact  in  proving  his  own 
case(ti). 

Under  the  new  rules,  the  plea  of  non-assumpsit  operates  only  as  a 
denial  in  fact  of  the  express  contract  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  may  be  implied  by  law. 
This  action  is  brought  for  a  reasonable  satisfaction  given  by  the  sta- 
tute for  the  occupation  of  land  held  and  enjoyed  by  the  defendant  by 
the  permission  of  plaintiff.  It  is,  therefore,  a  matter  of  fact  stated 
in  the  declaration,  from  which  the  promise  arises  by  operation  of 
law,  ''  that  the  defendant  held  and  enjoyed  by  the  permission  of 
the  plaintiff/^  Where  the  plaintiff  had  mortgaged  the  premises 
before  the  defendant  came  into  possession,  and  the  mortgagee  had 
given  notice  to  the  defendant  not  to  pay  the  plaintiff  any  rent  be- 
coming due  after  such  notice;  it  was  holden(ar),  that  under  non- 
assumpsit,  the  defendant  might  give  these  facts  in  evidence ;  for 
the  notice  was  evidence  that  the  subsequent  holding  was  not  by 
permission  of  plaintiff,  as  alleged  in  the  declaration,  but  by  per- 
mission of  the  mortgagee.  Obedience  to  the  mort^^ee's  notice  as 
to  rent  due  before  the  notice  must  be  specially  pleaded* 

In  an  action  for  use  and  occupation  of  glebe  lands  (y),  it  appeared, 
that  the  former  incumbent  had  let  the  lands  in  question  to  the 
defendant,  who  had  continued  tenant  to  the  present  incumbent,  the 
plaintiff,  who  had  paid  him  half  a  year's  rent  for  the  same.  The 
action  being  brought  for  some  arrears  of  rent,  the  defendant 
offered  to  give  evidence  of  the  plaintiff's  having  been  simoniacally 
presented,  of  which,  as  it  was  stated,  the  defendant  was  ignorant, 
when  he  paid  the  former  rent ;  but  Lord  Kenyan^  C.  J.,  refused  to 
receive  this  evidence,  being  of  opinion  that  the  case  fell  within  the 
common  rule,  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation.  There 
was  a  verdict  accordingly  for  the  plaintiff.  The  court  of  B.  R.,  on 
motion  for  a  new  trial,  concurred  m  opinion  with  the  C.  J.  Neither 
will  a  defendant  (z),  who  has  obtained  possession  under  the  plaintiff, 
be  permitted  to  show  that  the  plaintiff's  title  had  expirea,  unless 
he  solemnly  renounced  the  plaintiff's  title  at  the  time,  and  comr 
menced  a  fresh  holding  imder  another  person.  Proof  of  payment 
of  rent  to  a  third  person  claiming  title  is  not  sufficient,  without  a 
formal  renunciation  of  the  plaintiff's  title  at  the  time,  and  com- 
mencing a  fresh  holding  under  another  person.  Where  premises 
are  let  at  an  entire  rent,  an  eviction  from  part,  if  the  tenant  there- 
upon gives  up  possession  of  the  residue,  is  a  complete  defence  to  this 

(ti)  Dolby  y.  lUt,  11  A.  &  E.  335  ;  3  (y)  Cooker  Clerks  y.  Lwi§y,  5  T.  R.  4, 

P.  &  D.  287.  recognized    in    Brookiby   y.    Watta^    1 

{x)  Waddilove  y.  Bamett,  2  Bingh.  N.  Marsh.  38  ;  6  Taunt.  333,  8.  C.     See 

C.  538 ;  2  Sc.  763.    See  Broton  y.  Storey,  Crippa  y.  Blank,  9  D.  &  R.  480. 

1  M.  &  Gr.  117  ;  1  Scott,  N.  C.  9,  and  (r)  BalU  y.  Weattoood,  2  Campb.  11. 
the  other  cases  cited,  ante,  p.  669. 
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action  (a).  If  there  be  a  lawful  eviction  (b)  from  part  by  an  elder 
title,  the  rent  is  apportioned  only,  and  not  suspended.  A  tenant 
from  year  to  year  (c),  not  under  any  agreement  to  repair,  may  (]^uit 
without  previous  notice  to  his  landlord,  on  the  premises  becoming 
unsafe  and  useless  from  want  of  repairs.  A  tenant  {d)  of  a  house 
bound  by  agreement  to  keep  it  in  tenantable  repair,  may  quit 
without  notice  in  the  course  of  his  term,  if  the  premises  become 
unwholesome  to  reside  in,  not  from  any  default  or  neglect  of  his 
own,  but  from  something  over  which  he  had  no  control,  or  none 
except  at  an  extravagant  or  unreasonable  expense.  A.  being  in 
possession  under  a  lease  for  years,  underlet  the  premises,  from  year 
to  year,  to  the  defendants,  who  knew  the  extent  of  A.'s  interest. 
The  plaintiff,  afterwards,  took  a  lease  of  the  same  premises  ex- 
pectant on  the  determination  of  A.'s  term ;  and  the  defendants, 
after  the  determination  of  A.'s  term,  continued  in  possession  for  a 
quarter  of  a  year,  when  they  paid  rent  for  that  period  to  the  plain- 
tiff, at  the  same  rate  they  had  previously  paid  to  A.,  and  claimed  to 
give  up  possession.  This  was  refused,  and  the  premises  remained 
unoccupied  for  some  time.  The  phuntiff  brought  an  action  for  use 
and  occupation,  but  the  C.  J.  held  (^),  that  the  old  tenancy  having 
been  determined,  there  was  not  any  evidence  of  a  new  continuing 
tenancy,  for  the  fact  relied  on  admitted  equally  well  of  a  different 
construction.  So  where  defendant,  who  had  occupied  under  a  lease, 
which  expired  at  Lady-day,  1829,  paid  a  quarter  s  rent  on  Mid- 
9ummer-€Uiy,  1829,  deducting  something  for  repairs;  he  was  not 
afterwards  seen  on  the  premises,  but  the  rent  was  paid,  at  irregular 
intervals,  by  L.,  who  had  occupied  the  premises.  In  an  action  for 
use  and  occupation  against  the  defendant,  claiming  two  quarter's 
rent  due  at  Lady-day,  1831 ;  the  judge  left  it  to  the  jury  to  find 
whether  the  landlord  had  not  accepted  L.  as  the  tenant ;  and  the 
jury  having  found  for  the  defendant,  the  court  refused  (/)  to  dis- 
turb the  verdict.  A.  lets  lands  to  B.,  who  underlets  to  C.  and 
others ;  during  these  tenancies,  A.  gives  notice  to  C.  and  the  other 
under-tenants  to  quit,  and  C.  does  quit,  and  the  lands  before 
occupied  by  him  remain  unoccupied  for  a  year,  and  are  then  again 
let  by  B. ;  A.  cannot  recover  against  B.  for  the  use  and  occupation 
of  this  land  for  the  year.  Ana  semble^  under  these  circumstances, 
an  eviction  might  be  pleaded  to  the  whole  demand  (g).  The  hus- 
band is  not  liable  in  an  action  far  tise  and  occupation  (A),  upon 
an  occupation  by  the  wife  dum  sola,  not  at  the  request  of  the 
husband. 


{a)  Smiih  y.  BaMgh^  3  Campb.  513.  («)  Fre^mm  y.  Jury  and  another,  1 M. 

ATco/e  y.  Mackenzie,  2  Cr.  M.  &  R.  &  Malk.  19. 

84 ;  5  Tyr.  1106.  (/)  Woodcock  y.  Nuth,  8  Bingh.  170  ; 

(c)  Edwards  T.  Ethermgton,  Ry.  &M.  1  M.  &  Sc.  317. 

268 ;  Salisbury  y.  MarshaU,  4  C.  &  P.  (jf)  Bum  y.  Phelps,  1  Stark.  N.  P.  C. 

65,S.  P.,  7Im2a/,C.  J.  94. 

(d)  Per  Bayley,  B.,  in  Collins  y.  Bar-  (h)  lUehardson  y.  Hall,    1  Brod.  & 
row,  1  M.  &  Rob.  112.  Bingh.  50. 
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In  an  Bctioa  for  use  and  occupation  (i) ;  if  it  imiear  that  the 
premises  were  let  to  the  defendant  for  the  purposes  of  proetitution, 
the  action  cannot  be  sustained,  the  contract  being  contra  banas 
mores  (S)  ;  but  where  the  premises  are  not  let  to  the  defiaodant 
for  the  purposes  of  prostitution,  the  defendant  cannot  evade  the 
payment  of  a  fair  rent  (A),  although  she  prove  that  she  has  used 
them  for  those  purposes.  In  an  action  for  use  and  occupation  of  a 
lodging  under  a  weekly  tenancy,  where  it  did  not  appear  that  the 
lodsing  was  originallv  let  for  the  putpofles  of  proatitulion ;  it  was 
holden  (Z),  that  the  plaintiff  oould  not  recover  the  weekly  r^it  which 
had  accrued  after  he  was  fiiUy  informed  that  the  defendant  occupied 
the  lodging  for  the  porpoees  of  prostitution.  See  further  on  this 
subject,  ante^  p.  63. 

Assumpsit  for  use  and  occupation  (m) ;  on  examination  of  a 
witness  who  proved  the  occupation  by  defendant,  it  appeared,  that 
there  had  been  an  agreement  in  writing,  but  not  stamped.  It  waa 
contended,  by  plaintiff's  counsel,  that  the  agreement,  not  having  been 
stamped,  was  not  binding  on  the  parties,  and  that  therefore  the 
plaintiff  might  waive  this,  and  so  into  evidence  generally  for  use  and 
occupation.  It  was  insisted  for  defendant,  that  it  appeared  that 
defendant  held  under  a  written  contract,  and  tiierefore  the  jJaintiff 
was  bound  to  give  it  in  evidence.  JSUbm,  C.  J.,  was  of  this  opinion ; 
observing,  that  this  being  a  spedfic  contract  between  plaintiff  and 
defendant,  the  plaintiff  is  bound  to  diow  what  that  contract  was :  it 
may  contain  clauses  which  may  prevent  plaintiff  from  recovering ; 
others  for  the  benefit  of  defendaoit,  which  he  had  a  right  to  have 
produced :  but  the  contract  not  being  stamped,  it  could  not  be  given 
m  evidence  (4),  therefore  the  plaintiff  must  be  nonsuited.  An  action 

(<)  Oirarday  y.  Riekardmm,  1  Esp.  N.  (0  JemunffM  r.  Tkroffmortm,  Rj.  &M. 

P.  C.  13.  251. 

(k)  Wiggins  ▼.  George,  per  Abbott,  C.  (m)  Brewer  y.  Pahmer,  3  £q>.  N.  P.  C. 

J.,  Middx.  Sittings  after  £.  T.  5  Geo.  IT.  213. 


(3)  So  the  first  publisher  of  a  libellous  and  immoral  work,  e.  ^•,  the 
Memoirs  of  Harriette  Wilson,  cannot  maintain  an  action  against  any  person 
for  publishing  a  pirated  edition.  Stockdale  v.  Onwkyn^  5  B.  &  C.  173. 
In  Poplett  V.  Stockdale,  2  C.  &  P.  198,  it  was  holden,  that  the  printer 
could  not  recover  against  the  publisher. 

(4)  R.  V.  The  Inhabitants  of  St.  PauTs,  Bedford,  6  T.  R.  452,  S.  P. 
But  see  R.  v.  Pendleton,  15  East,  449,  455,  where  a  question  had  been 
agitated  at  the  sessions  upon  the  settlement  of  a  person  who  had  served 
first  under  unstamped  articles  of  agreement,  and  afterwards  for  four  years ; 
Bay  ley,  J.,  said,  *'  It  has  been  argued,  that  inasmuch  as  a  pauper  served 
for  some  part  of  the  time  at  least  under  a  written  instrument,  unstamped, 
we  cannot  look  at  the  instrument,  even  to  see  for  what  time  it  enured,  and 
that  no  parol  evidence  could  be  given  of  any  contract  with  reference  to 
the  subject  matter  of  it.    But  though  we  cannot  look  at  the  aoatamped 
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'  for  use  and  occupation  (n)  is  maintainable  without  attornment  upon 

^  the  Stat.  4  &  5  Ann.  c.  16,  ss.  9  and  10,  by  the  trustees  of  one  whose 

'  title  the  tenant  (defendant)  had  notice  of  before  he  paid  over  his 

'  rent  to  his  origmal  landlord ;  although  the  tenant  had  no  notice  of 

^  the  legal  title  being  in  the  plaintifls  on  the  record. 

i  (»)  Lwmley  ▼.  Hadfftam,  16  East,  99. 

I  

I 

I  instrument  for  the  purpose  of  proving  by  it  any  agreement  between  the 

1  parties,  for  such  is  the  general  import  of  the  Stamp  Acts,  yet  the  court  may 

I  look  at  it  to  see  whether  it  applies  to  other  evidence  of  a  contract  between 

them.  As  if  a  contract  in  wnting  be  made,  not  stamped,  for  the  sale  and 
delivery  of  certain  goods  on  certain  terms,  die  court,  in  an  action  for  non* 
delivery  of  goods,  upon  a  contract  proved  by  parol  evidence  only,  may 
look  at  the  instrument  to  see  whether  it  applies  to  the  goods  then 
sought  to  be  recovered  for :  and  if  those  goods  were  not  included  in 
the  contract,  parol  evidence  may  be  received  of  the  contract  sought  to 
be  recovered  upon.  So  here,  the  court  might  look  at  the  instrument 
to  see  the  duration  of  the  first  contract  under  it,  in  order  to  guide  them 
in  receiving  parol  evidence  of  the  subsequent  service,  to  which  it  did  not 
apply."  An  unstamped  instrument  may  be  looked  at  by  the  court  for  the 
purpose  of  seeing  whether  it  requires  a  stamp,  or  is  properly  stamped,  that 
oebg  a  part  of  the  duty  of  the  judges,  with  which  the  jury  have  nothing^ 
to  do,  and  of  which  they  are  supposed  not  to  take  any  cognizance.  It 
may  be  looked  at  by  the  jury  also  for  a  collateral  object,  as  was  done  in 
Oregary  v.  Fraser^  3  Campb.  454,  [to  prove  or  disprove  the  firaud  of  the 
plaintiff,  in  having  made  the  defendant  drunk ;]  but  such  an  instrument 
cannot  be  read  in  evidence  as  a  security ;  per  Lord  Tenterden^  C.  J., 
delivering  judgment  in  Jardine  v.  Payne^  1  B.  &  Ad.  670. 
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Introduction.— It  has  frequently  been  lamented,  that 
idle  and  impertinent  wagers  between  persons  not  interested  in  the 
subject  or  event  were  ever  considered  as  valid  contracts.  Grave 
and  learned  judges  have  thought  that  it  would  have  been  more  be- 
neficial for  the  public,  if  it  had  been  originally  determined,  that  an 
action  would  not  lie  for  the  enforcing  the  payment  of  any  wager  (1). 
Actions,  however,  on  wagers  relating  to  a  variety  of  .subjects,  having 
been  entertained  under  certain  restrictions,  and  the  legislature  not 
having  as  yet  interposed  to  prohibit  them  entirely,  it  may  be  proper 
to  state  in  what  cases  an  action  will  lie  for  enforcing  the  payment 
of  a  wager,  and  in  what  such  action  cannot  be  maintained. 

Of  Legal  Wagers. — In  Andrews  v.  Heme  (a),  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  King  of  England  within 
twelve  months  next  following,  he  then  being  in  exile,  it  was  holden 
good  (2).     So  in  the  Far  I  of  March  v.  Pigot(b),  where  two  heirs 

(a)  1  Ler.  33.  3  CSampb.  172,  viz,  that  it  was  a  case  not 

{b)  5  Ban*.  2802,  recogniied  in  Mead  to  be  cited,  being  of  very  doabtfal  autho- 

▼.  Damaon,  3  A.  &  E.  307.    Bat  see  the  nty.  See  also  Bland  v.  CoUett,  4  Campb. 

obseiration  of  Heath,  J.,  on  this  case,  in  157. 


(i)  ''I  think  it  would  have  been  better  if  wagers  had  originally  been 
left  to  the  decision  of  the  Jockey  Club.'*     Maule,  B.,  5  M.  &  W.  82. 

(2)  But  as  it  was  justly  observed,  by  Lord  Ellenhorough,  C.  J.,  in 
Gilbert  v.  SykeSy  16  £a8t,  150,  the  illegtdity  of  this  wager,  on  the  ground 
to  its  being  against  public  policy,  does  not  appear  to  have  been  brought 
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apparent  betted  on  the  lives  of  their  respective  fathers,  no  objection 
was  made  to  the  subject  of  the  wager ;  and  it  was  further  holden, 
that  the  circumstance  of  one  of  the  fathers  being  dead  at  the  time 
when  the  wager  was  made,  but  of  which  circumstance  the  parties 
were  ignorant,  did  not  affect  the  validity  of  the  wager.  In  Murray 
V.  Kelly^  B.  R.  M.  25  Oeo.  III.,  on  a  rule  to  show  cause  why  the 
defendant  should  not  be  discharged  on  filing  common  bail,  on  the 
ground  that  the  action  was  on  a  wager,  whether  A.  kept  a  military 
academy  at  such  a  place,  or  not ;  Lord  Mansfield  said,  that  as  it 
was  merely  a  wager  on  a  private  event,  he  saw  no  reason  why  it 
should  not  be  considered  as  a  legal  debt ;  and  the  rule  was  dis- 
charged. A  wager  (c)  on  the  event  of  an  appeal  to  the  House  of 
Lords  from  the  Court  of  Chancery,  was  holden  good ;  the  wa^er 
having  been  made  between  parties  who  could  not  in  any  degree  bias 
the  judgment  of  the  House,  and  there  not  being  any  fraud  or  colour 
in  the  case.  So  where  (d)  the  subject  of  the  wager  was,  whether 
one  S.  T.  had  or  had  not,  before  a  certain  day,  bought  a  waggon, 
lately  belonging  to  D.  C. ;  it  was  holden  goo<i,  per  three  justices ; 
but  BuUer,  J.,  was  of  a  different  opinion — 1st,  on  the  ground  that 
two  persons  shall  not  be  permitted,  by  means  of  a  voluntary  wager, 
to  try  any  question  upon  the  right  or  interest  of  a  third  person ; 
•and  2dly,  that  all  wagers,  whether  in  the  shape  of  a  policy  or  not, 
between  parties  not  having  any  interest,  were  prohibited  by  stat.  14 
Oeo.  III.  c.  48.  So  a  wager  («)  of  a  rump  and  dozen^  whether  the 
defendant  was  older  than  the  plaintiff^  was  holden  to  be  legal.  A 
wager  on  the  future  price  of  foreign  funds  is  not  void  or  illegal, 
either  by  the  7  Oeo.  11.  c.  8,  or  at  common  law  (/).    With  respect 

fe)  Jonei  y.  BtmdaU,  Cowp.  37.  (/)  MorffOH  ▼.  Pebnr,  3  Bingh.  N.  C. 

[d)  Good  Y,  EmoU,'3T.R.  603.  457;   4   Sc.   230,   recognizing   Goody. 

[e)  Huney  y.  Criekiti,  3  Campb.  168.      Elliott. 

under  the  consideration  of  the  court.  In  Gilbert  y.  Sykes,  the  defendant, 
in  the  year  1802,  in  consideration  of  one  hundred  gumeas,  agreed  to  pay 
the  plaintiff  a  guinea  a  day  during  the  life  of  Buonaparte.  I^e  defenoant 
paid  the  guinea  a  day  for  some  years ;  but  then  desisted.  The  action 
was  brought  to  recover  the  arrears.  The  jury  having  found  a  verdict  for 
the  defendant ;  on  motion  for  a  new  trial,  it  was  contended,  in  support 
of  the  verdict,  that  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency 
to  create  an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and 
which,  in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  hi 
allegiance.  The  court,  being  of  opinion  that  the  justice  of  the  case  had 
been  satisfied,  refused  to  disturb  the  verdict ;  and  Lord  Ellenborougky  C.  J., 
expressed  a  strong  opinion  against  the  legality  of  the  wager,  as  well  on  the 
ground  before  mentioned,  as  also  on  the  ground  that  the  party  suffering 
under  such  a  contract,  might  be  induced  to  compass  and  encourage  the 
horrid  practice  of  assassination ,  in  order  to  get  rid  of  a  life  so  burdensome 
to  him.  This  decision  was  recognized  in  Evans  v.  Jones^  5  M.  &  W.  77, 
post^  p.  1405. 
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to  the  form  of  dedaring  on  a  wager,  it  may  be  ohserved,  that  before 
the  time  of  Holtf  C.  3^  it  was  a  question,  whether  a  general  inde- 
bitatus assumpsit  would  not  lie  for  a  wager ;  it  was,  however,  finally 
agreed,  that  it  would  not  (jg) ;  but  although  an  action  does  not  lie  in 
that  particular  fonn,  yet  a  special  assumjpsit  on  the  wager  itself, 
laid  by  way  of  mutual  promises,  may  be  maintained. 


II.  Of  Illegal  Wagers. 

1.  Waosbs  are  illegal  which  are  specially  prohibited  by  positive 
statute.  A  policy  of  insurance  is,  in  the  nature  of  it>  a  contract  of 
indemnity,  and  of  great  benefit  to  trade.  But  the  use  of  it  was 
perverted  by  its  being  turned  into  a  wager.  To  remedy  this  evil, 
the  stat.  19  Oeo.  IL  c.  37  (A)  was  made,  which,  after  eniunerating 
in  the  preamble  the  various  frauds  and  pernicious  practices  intro- 
duced by  the  perversion  of  this  species  of  contract,  and,  among 
others,  that  of  gaming  or  wagering,  under  pretence  of  insuring 
vessels,  &c.y  proceeds  under  general  words  to  prohibit  all  contracts 
of  assurance  by  way  of  gaming  or  wagering.  An  agreement,  in 
writing,  was  made  (i),  that  plaintiff  should  pay  the  defendant  £2Qy 
at  the  next  port  a  ship  should  reach ;  in  consideration  whereof,  the 
defendant  undertook  that  the  ship  should  save  her  passage  to  China 
that  season,  and  if  she  did  not,  then  he  would  nay  we  plaintiff 
jE^1,000,  at  the  end  of  one  month  after  she  arrivea  in  the  Thames. 
It  was  holden,  that  this  agreement  being  made  without  refe- 
rence to  any  property  on  board,  although  it  appeared  that  the 
plaintiff  had  some  littfe  interest  in  the  cargo,  was  a  warring  policy 
within  the  meaning  of  the  preceding  statute.  A  similar  provision 
has  been  made  with  respect  to  insurances  on  lives,  or  any  other 
event,  in  consequence  of  a  mischievous  kind  of  naming,  which  had 
been  introduced  by  such  insurances,  wherein  the  as^tred  had  no 
interest*  To  remedy  this  evil  it  was  enacted,  bv  stat.  14  Geo.  III. 
c.  48,  s.  1,  '*  That  insurances  made  on  the  life  of  any  person,  or  any 
other  events  wherein  the  person  for  whose  use  such  policy  shall  l>e 
made,  shall  have  no  interest,  or  by  way  of  gamine  or  wagering,  shall 
be  void.^*  The  second  section  directs,  that  in  all  policies  on  Uves  or 
other  events,  the  names  of  the  persons  interested  shall  be  inserted. 
A  wager  in  the  form  of  a  policy,  between  two  uninterested  persons 
upon  the  sex  of  a  third  (i),  is  within  the  meaning  of  the  preceding 
statute,  and  consequently  illegal.  In  MoUison  v.  Staples,  Park, 
Ins*  640,  n.,  where  a  policy  was  made  on  the  event  of  there  being  an 

(p)  Jackson   y.    Colegrave,    in  error,  (i)  Kent  y.  Bird,  Cowp.  583. 

Exoh.  Cbr.  H.  6  Will.  III..  Garth.  338 ;  (k)  Roebuck  and  another  y.  Hammer^ 

Bovejf  y.  Caetleman,  1  Ld.  Raym.  69.  ton,  Cowp.  737. 

(A)  See  ante^  p.  1014. 
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open  trade  between  Great  Britain  and  the  province  of  Maryland,  on 
or  before  the  6th  July,  1778,  Lord  Mansfield  said,  ^'  that  it  was 
dear  the  plaintiff  could  not  recover.'*^    The  authority  of  the  two 
foregoing  cases  was  recomized  in  Patersan  v.  Powell^  9  Bingh.  320 ; 
2  M.  &  Sc.  399 ;  in  which  it  was  holden,  that  an  engagement  in  con* 
sideration  of  forty  guineas,  to  pay  ^100,  in  case  Brazilian  shares 
should  be  done  at  a  certain  sum  on  a  certain  day,  subscribed  by 
several  persons,  each  for  themselves,  was  holden  to  be  a  policy  of 
insurance,  and  void  within  the  foregoing  statute  of  14  Geo.  III.  c. 
48.     In  Good  v.  EUiott,  3  T.  R.  693<  Kenym,  C.  J.,  Grose  and 
Ashhurst^  Js.y  were  of  opinion,  that  the  preceding  statute  was  con* 
fined  to  policies  of  insurance,  and  that  from  the  words  used  in  the 
second  clause,  it  was  apparent,  that  the  legislature  had  toritten  in- 
struments only  in  contemplation*     But  the  construction  which  was 
put  by  BuUefy  J.,  on  this  statute,  was,  that  it  had  nothing  to  do 
with  what,  in  the  true  sense  and  meaning  of  the  word,  is  a  policy, 
that  is,  a  mercantile  policy  made  on  interest,  but  that  it  prohibited 
aU  wagers  made  on  any  event  in  which  the  parties  had  not  any  in- 
terest.   By  Stat.  16  Gar.  II.  c.  7,  s.  2,  ^'  The  winner  of  any  mono/, 
or  other  valuable  thing,  by  deceit^  in  plajring  at  cards,  dice,  tables, 
tennis,  bowls,  skittles,  shovel-board,  or  in  cock-fighting,  horse- 
races, dog-matches,  foot-races,  or  other  games;  or  by  bearmg  a  part 
in  the  stokes,  or  by  betting  on  the  sides  of  such  as  play,  ride,  or 
run ;  shall  forfeit  treble  the  value.^    By  the  third  section,  all  secu- 
rities and  promises  given  or  made  for  the  payment  of  sums  exceeding 
jE^IOO,  which  have  been  lost  at  one  time,  by  plajring  at  any  one  of 
the  said  games,  or  by  betting  on  the  players,  are  dedared  void,  and 
the  winner  shall  forfeit  treble  the  value  of  the  money  or  other  thing 
won,  above  cPlOO.    By  9  Ann.  c.  14,  s.  1  (0,  "All  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities,  given  by  any 
person  where  the  whole  or  any  part  of  the  consideration  of  such  se- 
curities shall  be  for  money,  or  other  valuable  thing,  won  by  gaming, 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  ^;ame,  or  uj 
betting  on  the  sides  of  such  as  game  at  any  of  the  aforesaid  games,  or 
for  repaying  any  money  knowmgly  lent  for  such  gaming  or  betting, 
or  lent  at  the  time  and  place  of  such  play,  to  any  person  that  shall 
play  or  bet,  shall  be  void^  (m).     But  now,  by  stot.  6  &  6  Will.  IV. 
c.  41,  (see  antet  p.  322,)  notes,  bills,  or  mortgages,  which  under  the 
foregoing  acts  would  have  been  absolutely  void,  shall  be  deemed  to 
have  been  made  for  an  illegal  consideration. 

The  construction  which  has  been  put  on  the  3rd  section  of  the 
16th  Car.  II.  c.  7,  may  be  gathered  from  the  following  case : — In 
debt  for  .£100,  the  plaintiff  declared  upon  articles  (n)  of  agreement, 
purporting  that  the  plaintiff  and  defendant  should  run  a  horse  for 


i 


T)  See  mU^t  p.  321,  548.  (n)  Htdgthorrow  ▼.  Jtoteiufofi,  1  Yentr. 

m)  See  8ig€ly.  Jebb,  3  Stark.N.  P.C.l.      253. 
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^100,  and  if  the  defendant  lost,  he  should  pay  the  ^100,  &c.  The 
defendant  pleaded  the  3rd  section  of  stat.  16  Car.  XL  HoU^  for 
the  plaintiff,  insisted,  that  the  statute  intended  to  avoid  securities 
firiven  for  money  lost  at  play,  but  not  where  the  contract  was  prece- 
dent; but  the  court  were  of  a  different  opinion:  observing,  tiuit 
such  construction  would  wholly  elude  the  statute,  and  let  men  loose 
to  play  for  any  great  sum,  provided  they  secured  it  beforehand^  and 
adaed,  that  tnis  statute,  being  to  suppress  the  practice  of  excessive 
gaming  (o),  should  be  construed  in  the  most  extensive  manner  that 
could  be  to  answer  that  end.  A.  lost  at  play  to  the  plaintiff  (p), 
and  gave  him  a  bill  for  the  amount  of  the  sum  lost,  on  the  de- 
fendant, who  accepted  the  bill,  and  afterwards  refused  payment ; 
to  an  action  brought  on  the  bill,  the  defendant  pleaded,  that  after 
the  29th  day  of  September,  1664  (a),  and  before  the  making  the 
said  bill,  A.  and  the  plaintiff  were  playing  together  at  hazard,  and 
that  A.  then,  at  one  time  and  meeting,  lost  to  the  plaintiff  above 
<f  100,  and  that,  for  securing  the  payment  thereof,  A.  drew  the  bill 
in  question  on  the  defendant,  who  accepted  the  same,  and  that  by 
force  of  the  statute  (r),  that  acceptance  was  void  in  law.  On 
demurrer  to  this  plea,  it  was  insisted,  in  support  of  the  demurrer, 
that  this  case  was  not  within  the  statute ;  because  the  nature  of 
the  duty  was  altered,  and  a  new  contract  created  by  the  acceptance, 
which  was  the  ground  of  the  action.  But  the  court  overruled  the 
objection ;  for  although  this  was  a  kind  of  new  contract',  yet  all  was 
foimded  on  the  illegal  and  tortious  winning,  and  it  only  secured  the 
payment  of  that  money,  and,  therefore,  it  was  within  the  statute, 
the  plaintiff  being  privy  to  the  first  wrong.  Another  objection  was 
made  («),  that  if  this  case  should  be  taken  to  be  within  the  statute, 
it  would  veiy  much  endanger  the  credit  of  English  bills  of  exchange, 
if  they  might  be  defeated  by  such  collateral  matter ;  for  it  would 
be  injurious  to  the  public  trade  of  England,  both  foreign  and  do- 
mestic. To  this  it  was  answered,  by  the  court,  that  as  to  inconve- 
nience concerning  trade,  there  could  not  be  any  in  this  particular 
case,  because  the  bill  had  gone  no  further  than  to  the  first  hands, 
viz.  to  the  hands  of  the  puuntiff,  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  him,  who  was  certainly  a 
person  within  the  statute. 

It  appears,  from  the  cases  of  Goodbum  v.  Marley^  Str.  1159, 
Blaxton  v.  Pye^  2  Wils.  309,  and  Clayton  v.  Jennings^  2  Bl.  R. 
706,  that  wagers  on  horse-races  are  witnin  the  statutes  16  Car.  II. 
c.  7,  and  9  Ann.  c.  14.  In  the  case  of  Blaxton  v.  Pye,  the  court 
said,  that  though  horse-racing  was  not  mentioned  in  the  statute 


a 


2  Lev.  94.  c.  7,  i.  3,  was  to  take  effect. 

Hu99ey  ▼.  Jacob,  Salk.  344  ;  Carth.  (r)  16  Car.  II.  c  7,  i.  3. 


356 ;  and  see  the  pleadings,  5  Mod.  176.  («)  Carth.  357. 

{q)  The  day  from  which  the  16  Car.  II. 
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9  Ann.,  yet  it  was  within  the  words  ''other  game" (3).  So  in 
LynaU  v.  Longhothom^  2  Wils.  36,  the  Court  of  C.  B.  were  of 
opinion,  that  a  foot-race  was  within  the  9  Ann.,  for  foot-race  was 
mentioned  in  the  16  Gar.,  to  which  the  9  Aim.  must  relate.  And 
this  opinion  was  recognized  and  adopted  by  the  court  in  Brown  v. 
Berkeley^  Cowp.  281.  It  is  clear,  that  if  these  statutes  had  not 
been  aflfected  by  any  subsequent  provisions  of  the  legislature,  every 
species  of  wagers  at  horse-races  would  have  been  illegal ;  but  now, 
by  stat.  13  Oeo.  II.  c.  19  (t),  matches  (4)  for  ^50  (5)  and  upwards, 
are  legalized,  provided  they  are  run  at  certain  places,  and  the 
horses  carry  certain  weights ;  and  by  the  stat.  18  Geo.  II.  c.  34, 
8.  11,  the  restrictions  as  to  running  at  particular  places,  and  with 
certain  weights,  are  taken  away  (6).  But  horse-races  for  a  less 
sum  than  £^50  are  expressly  prohibited  by  the  second  section  of 

(/)  So  muoh  of  this  act  aa  relates  to  hone-racing  was  repealed  by  stat.  3  &  4  Vict.  c.  5. 


(3)  In  Jeffreys  v.  Walter^  i  Wils,  220,  the  court  inclined  to  think, 
that  cricket  was  a  game  within  the  meaning  of  the  stat.  9  Ann. ;  and  in 
Hodson  V.  Terrill,  3  Tyr.  929 ;  1  Cr.  &  M.  797  ;  it  was  holden,  that  a 
match  at  cricket  for  £20  was  within  the  meaning  of  the  2d  section  of  this 
statute,  and  therefore  illegal. 

(4)  In  Connor  v.  Quick^  cited  by  Aston,  J.,  in  2  Bl.  R.  708,  the  court 
took  a  distinction  between  running  a  horse  for  £50,  which  was  lawful, 
and  betting  on  the  side  of  a  horse,  which  was  not  so ;  but  if  neither  of 
the  sums  betted  by  the  parties  amount  to  £10,  on  a  horse-race  for  £50  or 
upwards,  such  bet  is  legal,  not  being  contrary  to  9  Ann.  c.  14.  M'Al- 
tester  v.  Haden,  2  Campb.  438.  But  a  bet  above  £100,  even  on  a  legal 
horse-race,  cannot  be  sustained.     Shillito  v.  Theed,  7  Bingh.  405. 

(5)  It  was  agreed  between  plaintiff  and  defendant,  that  each  should 
start  his  mare,  and  that  if  either  should  refuse,  he  should  forfeit  £25  to  the 
other,  but  the  plaintiff  was  to  pay  the  defendant  £5  beforehand,  as  a 
consideration  to  induce  him  to  make  the  match.  The  defendant  after* 
wards  refusing  to  run  the  match,  the  plaintiff  brought  an  action  against 
him  for  the  £25.  Perrotty  Baron,  before  whom  the  cause  was  tried, 
considered  this  as  a  match  for  £50,  and,  on  a  motion  in  arrest  of  judg- 
ment, the  Court  of  K.  B.  were  of  the  same  opinion.  Bidmead  v.  Oale, 
4  Burr.  2432 ;  I  BI.  R.  671,  S.  C. 

(6)  **  There  seems  to  be  much  ground  for  arguing,  from  the  nature  of 
16  Car.  II.  and  9  Ann.,  that  these  statutes  ought  to  be  construed  strictly, 
in  order  to  enforce  the  principle  on  which  they  are  founded,  viz,  to  pro- 
hibit all  horse*racing ;  and  that  the  13  &  18  Geo.  II.  are  from  their 
nature  to  be  so.  construed  as  to  encoura^  the  breed  of  horses,  and  to  per- 
mit that  species  of  horse-racing  only  called  running  on  the  turf.  It  is  to  be 
observed,  that  stat.  13  Greo.  II.  speaks  of  entering,  placing,  starting,  &c. ; 
and  that  the  expression,  ''  any  place  or  places  whatsoever,"  used  in 
18  Geo.  II.,  can  hardly  mean  **  all  England."  Per  Lord  Eldon,  C.  J., 
in  Whaley  v.  Pajot,  2  Bos.  &  Pul.  54. 
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13  Oeo.  II.;  and,  consequently,  wagers  on  such  horse-races  are 
illegal  (tt).  These  statut^  viz,  13  &  18  Oeo.  11.,  are  confined  to 
bona  fide  horse-racing  only ;  for  in  Ximenes  v.  Jciquesy  6  T.  R.  499, 
where  the  plaintiff  obtained  a  verdict  on  a  wager  for  100  guineas, 
that  he  could  perform  a  certain  journey,  in  a  post-chaise  and  pair, 
within  a  given  time,  the  court  arrested  the  judgment  (7).  So 
where  A.  betted  with  B.  **500  guineas  and  a  dinner,"  that  A.'s 
horse  should  go  from  London  to  Sittingboume  (x)^  sooner  than 
B/s  two  horses  should  go  the  same  distance,  B.'^s  horses  to  be 
placed  at  any  distance  horn  each  other  that  B.  should  think  proper : 
the  wager  having  been  won  by  B.,  and  an  action  brought  to  recover 
the  amount  of  the  wager,  and  verdict  for  plaintifi^  the  court  arrested 
the  judgment,  on  the  ground  that  the  subject  of  the  wager  was  not 
that  species  of  horse-race  or  match  which  was  legalized  by  stat.  13 
and  18  Oeo.  II.  An  agreement,  by  which  defendant  sold  plaintiff  a 
horse  for  ^200  if  he  trotted  18  nules  within  the  hour,  but  for  1$, 
if  he  failed,  was  holden  (y)  to  be  illegal,  as  amounting  to  a  wager 
on  an  illegal  game  in  the  way  of  a  trotting  race,  in  which  more 
than  <£^10  was  at  stake,  and  therefore  within  the  statute  9  Aim.  c. 
14.  A  wager  of  £50  to  £1  that  a  certain  horse  had  not  won  a 
bygone  horse-race  is  lawful ;  for  such  a  wager  neither  accompanies 
anything  then  in  a  course  of  being  done,  nor  contemplates  anything 
then  remaining  to  be  done ;  and  therefore  is  not  within  the  stat. 
9  Ann.  c.  14  (xr).  Semble,  that  a  wager  between  the  proprietors  of 
two  carriages  for  the  conveyance  of  passengers  for  hire,  that  a 

S*ven  person  should  go  by  one  of  these  carriages,  and  no  other,  is 
e^al  (a).  The  plaintiff  laid  an  illegal  wager  with  B. ;  the  de- 
fendant took  a  part  in  the  bet.  The  plaintiff  won :  it  was  expected 
that  B.  would  pay  on  a  certain  day,  before  which  the  plaintiff,  at 
the  defendant's  request,  because  he  was  going  to  a  distance,  ad- 
vanced to  the  defendant  his  share  of  the  winnings.  B.  died  insol- 
vent before  the  day,  and  the  bet  never  was  paid.  It  was  holden  (&), 
inasmuch  as  the  plaintiff  could  not  establish  his  case  without  the 
aid  of  the  illegal  wager  in  his  proof,  in  which  all  were  concerned, 
he  could  not  recover. 

(u)  Johfuon  Y.  Bonn,  4  T.  R.  1.  (z)  P%gh  y.  Jeniim,  1  6.  &  D.  40. 

U)  Whaley  ▼.  Pajoif  2  Boi.  &  Pal.  51.  \a)  Eliham  y.  ^n^iman,  1  B.  &  A. 

(y)  Brogden  y.  Marriottf  3  Biogh.  N.  683. 

C.  89.  (b)  8imp90H  y.  Bloa,  7  TtamU  246. 


(7)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the  case; 
but  in  Whaley  v.  Pajot,  2  Bos.  &  Pul.  54,  Lord  Eldon,  C.  J.,  said, 
**  Upon  inquiry  of  the  judges  of  the  Court  of  King*s  Bench,  we  find,  that 
the  judgment  of  the  court  in  Ximenes  v.  Jaques  proceeded  on  an  opi- 
nion, that  the  stat.  13. and  18  Geo.  II.  related  to  bond  fide  horse-racing 
only." 
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2.  An  action  cannot  be  maintained  upon  such  wagers  as  in  the 
event  may  have  an  influence  on  the  public  policy  of  the  kingdom. 
On  this  principle  it  was  holden  (c)^  that  a  -wager  between  two 
electors,  on  the  event  of  the  election  of  members  to  serve  in  par- 
liament, was  void ;  because  it  raised  an  improper  bias  in  the  mmds 
of  the  parties  to  vote  for  one  or  other  of  the  candidates,  which  bias 
would  be  subversive  of  the  freedom  of  elections,  and  detrimental  to 
the  constitution.  So  it  is  a  reasonable  objection  to  a  wager,  that 
it  has  a  tendency  to  influence  and  pervert  the  course  of  criminal 
justice.  Hence,  a  wager  as  to  the  conviction  or  acquittal  of  a 
prisoner  on  trial,  on  a  criminal  charge,  is  illegal  (cQ)  &s  being 
against  public  policy.  Every  contract  in  restraint  of  marriage  is 
illegal,  as  being  i^ainst  the  sound  policy  of  the  law.  Hence,  a 
wager  that  the  phuntiff  would  not  marry  within  six  years,  was 
holden  to  be  void  (e) ;  for  although  the  restraint  was  partial,  yet 
the  immediate  tendency  of  such  contract,  as  far  as  it  went,  was  to 
discourage  marriage,  and  no  circumstance  appeared  to  show  that 
the  restraint,  in  the  particular  instance,  was  prudent  and  proper. 
Any  wager  which  leads  to  a  public  inquiry  into  the  n^ode  of  playing 
an  illegal  game  (/),  e.  jr.,  nazard,  by  which  the  by-standers  may 
acquire  a  knowleoge  of  it,  is  contrary  to  good  morals  and  the  policy 
of  the  law,  and,  therefore,  not  a  ground  on  which  an  action  can  be 
maintained.  In  like  manner,  the  iourt  will  not  entertain  an  action 
on  a  wager  upon  an  abstract  question  of  law  or  judicial  practice,  not 
arising  out  of  pre-existing  circumstances,  in  which  the  parties  have 
an  interest  (^).  And  in  another  case  (A),  Gibbs^  C.  J.,  following 
the  example  of  Lord  Loughborough  and  Lord  Ellsnbcroughy  in  the 
foregoing  cases  of  Broum  v.  LeesoUy  and  Henkin  v.  Gruerss,  refused 
to  try  an  action  upon  a  wager,  whether  an  unmarried  woman  had 
had  a  child.  An  action  cannot  be  maintained  upon  a  wager  on 
a  cock-fight  (t),  because  it  is  a  barbarous  diversion,  which  ought 
not  to  be  encouraged  or  sanctioned  in  a  court  of  justice;  and 
further,  because  it  would  tend  to  the  degradation  of  the  court  to 
entertain  such  inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inquiries,  which 
respect  the  interest  and  general  importance  of  the  countiy,  they  are 
illegal,  as  being  contrary  to  sound  policy ;  as  wagers  on  the  amount 
of  the  hop  duties  (A),  or  the  receipt  tax,  or  any  other  branch  of  the 
public  revenue.  And  this  rule  holds,  although  the  actual  discussion 
may  be  excluded  by  the  special  circumstances  of  the  case :  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  defendant  had 

(c)  AUen  ▼.  Heam,  1  T.  R.  56.  (A)  Ditchbum  y.  Oold$mith,  4  Campb. 

(d)  Bvam  ▼.  Jonea,  5  M.  &  W.  77.      152. 

See  ante,  n.  (2),  p.  1399.  (0  Sqwre9T.  WhUien,  3  Campb.  140 

(e)  Hartley  y.  Bice,  10  East,  22.  Lord  EUenbonmgh^  C.  J. 

(/)  Broum  y.  LetMon,  2  H.  Bl.  43.  {k)  Ather/old  y.  Beard,  2  T.  R.  610. 

(i)  HenJkm  y.  Gkctm  ,12  Eaat,  247. 
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admitted  that  he  had  lost  his  wager  (Q ;  so  where  defendant  had 
given  a  promissory  note  for  the  amount  of  the  wager  (m). 

4.  Where  the  discussion  of  the  subject  of  the  wa^r  will  be 
attended  with  injury  to  a  third  person,  and  lead  to  indecent  evi- 
dence. On  this  principle  (n),  a  wager  between  two  indifferent 
persons  on  the  sex  of  the  Chevalier  D'Eon,  who  had  appeared  to 
the  world  as  a  man,  and  acted  in  that  character  in  a  variety  of 
capacities,  was  holden  illegal. 


} 


I)  AthetfM  Y.  Beard,  2  T.  R.  610.  130. 

m)  Shirley  ▼.  Saniey,  2  Boi.  &  Pol.  («)  Daeoeta  y.  Jonei,  Cowp.  729. 
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THE  PRINCIPAL  MATTERS. 


ABANDONMENT : 

of  contract,  867. 

assured  may  elect  to  abandon,  965. 

what  loss  is  necessary  to  Justify,  966,  9. 

notice  of,  must  be  given  m  reasonable  time,  967* 

one  joinUy  interested  with  others  may  give  notice  for  all,  969. 

not  necessary  in  case  of  total  loss,  967>  8,  9. 

ABATEMENT : 

for  nonjoinder,  stat.  3  &  4  Will.  IV.  c.  42,  s.  8,  115. 
of  coverture,  not  within  stat.,  ib, 
of  nuisance,  by  commoner,  422. 
plea  in,  in  assumpsit,  115. 

covenant,  458,  n. 

debt  on  bond,  541. 

non  joinder  of  partner,  1 136. 

ABBIES : 

dissolution  of,  1293,  4. 

ABSENTING : 

otherwise  absenting  himself,  when  an  act  of  bankruptcy,  192. 

ABSTRACT : 

property  in,  1352. 

vendor  must  be  prepared  to  verify,  179. 

ABUTTALS : 

R.  G.  H.  4  Will.  IV.  respecting,  1323. 
proof  of,  1341. 

ACCEDAS  AD  CURIAM : 

nature  of  this  writ,  1184,  5. 

ACCEPTANCE  OF  BILLS  OF  EXCHANGE: 

nature  of,  301,  327>  8. 

presentment  for,  327. 

mialified,  conditional,  328,  9. 

absolute,  330. 

special,  329> 

of  inland  bill,  must  be  in  writing,  328. 

of  foreigpi  bill,  mav  be  by  parol,  i6. 

or  by  collateral  writing,  ib, 

but  not,  of  non-existing  bill,  ib. 
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ACCEPTANCE  OF  BILLS  OF  EXCHANGE— coji/iiii«r(f. 

non-acceptance,  notice,  protest,  332,  3. 
cancellation  of,  329. 

ACCEPTANCE  OF  CHARTER: 
cannot  be  partial,  1156,  7. 

ACCEPTANCE  OF  GOODS : 

what  sufficient,  within  stat.  of  frauds,  858. 

ACCEPTOR  OF  BILL  OF  EXCHANGE  : 

liability  of,  330. 

is  considered  as  principal  debtor,  ib. 

effect  of  entering  into  composition  with,  362. 

when  competent  witness,  375. 

evidence  in  action  against,  371. 

accommodation  acceptor,  where  not  discharged,  331. 

ACCESS : 

what  is  considered  as  such,  749. 

ACCIDENT: 

where  no  excuse  for  trespass,  26. 

coach  owner  not  liable  for  inevitable,  399. 

from  negligence,  1115. 

ACCOMMODATION  BILL: 

where  no  effects,  notice  to  drawer  of  dishonour  unnecessary,  333. 

ACCORD  AND  SATISFACTION : 

plea  of,  in  assumpsit,  118. 
covenant,  510. 
debt  on  bond,  541. 
trespass,  1326. 

ACCOUNT : 

action  of,  1. 

how  to  declare  on  the  stat.  4  Ann.  c.  16,  2. 

lies  not  against  infant,  3. 

nor  by  executor  against  co-executor,  ib. 

plea  in,  4. 

evidence  on  ne  unques  receiver,  ib, 

judgment  quod  computet,  form  of,  4,  6. 

proceedings  thereon,  5. 

auditors,  their  power,  ib. 

bail,  proceeding  in  default  of  bail,  ib, 

rules  for  pleading  before  auditors,  5,  6. 

final  judgment,  form  of,  6. 

execution,  «6. 

ACCOUNT  STATED : 

assumpsit  on,  65. 

evidence  upon  count  on,  65  n.  (21). 

infant  not  liable  on,  129. 

ACKNOWLEDGMENT : 

of  debt,  what  sufficient  to  take  case  out  of  statute  of  limitationsy  137. 
stat.  relating  to,  139. 
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ACQUITTAL : 

of  co-defendant  for  purpoae  of  making  him  a  witness,  1326. 

ACT  OF  BANKRUPTCY  : 

proof  of,  when  reqmred,  263. 

of  the  seFeral  acts  of  bankruptcy  by  statute,  190 — 211. 

ACT  BOOK : 

when  proof  of  persons  being  executors,  807. 

ACTION: 

commencement  of,  now  by  writ  of  summons,  152  n. 
on  penal  statutes,  621. 

ACTION  ON  THE  CASE : 

where  case  or  trespass  is  the  proper  remedy,  430—438,  681. 

what  is  the  true  criterion,  430. 

trespass  or  case  for  false  imprisonment,  1061  n. 

case  or  trespass  for  irregular  distress,  1320. 

ADJUDICATION : 

of  bankruptcy,  to  be  entered  of  record,  186,  7- 

ADJUSTMENT: 

nature  and  effect  of,  979. 

ADMINISTRATION : 

by  whom  to  be  granted,  770. 

wnere  void,  771>  n. 

where  administration  de  bonis  non  is  necessary,  778. 

during  minority  of  executor,  779. 

during  absence  of  executor  beyond  sea,  ib. 

pending  litigation,  781. 

during  lunacy,  ib. 

evidence  of,  806. 

effect  of  statute  of  linutations  as  to,  809. 

ADMINISTRATOR : 

interest  of,  in  property  of  intestate,  774. 
actions  by,  791. 
against,  796. 
plea  by,  801. 
now  he  may  lay  demise,  in  ejectment,  716. 

ADMIRALTY : 

effect  of  sentences  in  a  court  of,  1001,  2. 

ADMISSION : 

of  assets,  788. 

ADMITTANCE : 

surrender  of  copyhold  before,  689  n. 

ADULTERY: 

action  for,  7» 

form  of  action,  8. 

what  will  bar  the  action,  8,  9. 

correct  statement  of  dbber  y.  Sloper,  8  n.  (3). 

what  circumstances  wiU  go  in  mitigation  of  damages,  10,  23. 

of  circumstances  operating  in  aggravation,  23. 

when  husband  and  wife  live  apart,  whether  action  is  maintainable,  10. 
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ADVLTERY—eowtinued. 

how  statute  of  limitations  is  to  be  pleaded,  12. 
actual  marriage  must  be  proved,  ib, 
new  trial,  in  what  cases  granted,  24. 

ADVERSE  POSSESSION : 

for  20  years,  733,  8. 

ADVOWSON : 

in  fee,  purchase  of,  when  not  simony,  554. 
ejectment  will  not  lie  for,  696. 

AGENT: 

where  action  must  be  brought  against,  and  where  against  principal,  84  d. 
obtaining  money  illegally,  cannot  discharge  himself  by  paying  it  over,  85  n., 

86  n. 
tender  to,  where  good,  151. 
notice  to  principal,  nodce  to  agent,  235,  820. 
principal  is  citfiUff  responsible  for  acts  of,  820. 
authorized  to  act  in  usual  way  of  business  only,  813. 
acceptance  of  bills  by,  305,  306. 
attorney's  agent,  taxing  biU  of,  158  n. 
who  is  deemed  such  within  statute  of  frauds,  863. 
See  Factor. 

AGISTER: 

has  not  any  lien,  1376. 

AGREEMENT  : 

nature  of,  40. 

parol,  ib, 

illegal,  53. 

contrary  to  public  policy,  56. 

fraudulent,  60. 

immoral,  63. 
void  by  statute  of  frauds,  838. 

parol  evidence  of,  cannot  be  given,  in  what  case,  1396. 
,  variation  or  waiver  of  written,  867. 

ALIEN: 

wife  of,  when  chargeable  as  a  feme  sole,  286. 
enemy  cannot  sue  on  a  policy  of  insurance*  985. 

ALIMONY : 

what  debts  husband  liable  for,  after  decree  for  alimony,  to  wife*  276. 

ALLEGATION : 

of  substance,  requires  substantial  proof  only,  1067  n. 

ALLOWANCE : 

separate,  276. 

ALTERATION : 

of  bills  of  exchange,  317* 

ALTERNATIVE: 

in  contract,  how  stated,  559. 

AMBASSADOR: 

marriage  in  chapel  of  English  ambassador,  valid,  21. 
no  distress  of  goods  of,  666, 
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AMENDMENT : 

during  the  trial,  9  Geo.  IV.  c.  15,  518. 

3  &  4  Will.  IV.  c.  42, 8.  23,  24,  519. 

AMENDS : 

tender  of,  in  case  of  irregular  distress,  680,  1196. 
by  justice,  915,  6. 

AMERCIAMENT : 

in  court  leet,  debt  lies  for,  529. 

what  must  be  averred  in  the  declaration,  ib, 

ANCESTOR : 

debt  on  bond  of,  585. 

ANCIENT  DEMESNE: 

how  proved,  757* 
ANNUITY : 

debt  for  arrears  of,  5^5. 

APOTHECARY : 

must  prove  his  qualification,  118. 
APPEARANCE : 
in  ejectment,  721. 

APPOINTEE : 

where  he  cannot  be  sued  as  assignee,  487«  8. 

APPORTIONMENT : 

statutes  concerning,  603,  793,  1311. 

APPRAISEMENT : 

of  distress,  when  and  how  to  be  made,  676. 

APPRENTICE : 

may  ^lead  infancy  to  covenant  upon  an  indenture  of  apprenticeship,  513,  4. 
of  actions  by  masters  for  seducing  and  harbouring,  1 102. 
master  entitied  to  wages  earned  by  impressed  apprentice,  ib, 
promissory  note  given  as  an  apprentice  fee,  is  void,  for  want  of  considera- 
tion, if  mdentures  are  void,  386. 

APPROPRIATION: 

of  payments,  130,  1. 
how  made,  ^. 

APPROVEMENT: 

of  commons,  420. 

APPURTENANT: 
common,  417. 

ARREST: 

what  acts  the  officer  may  justify  in  making  an  arrest,  32. 
may  be  made  without  touching  the  person,  t6. 
evidence  of,  in  action  against  sheriff  for  escape,  6 17. 
words  merely  will  not  make  an  arrest,  1209. 

trespass  for  udse  imprisonment  will  lie  for  an  unlawful  arrest,  as  on  mesne 
process  not  returned,  907. 

or  not  being  the  person  named  in  the  writ,  ib, 

or  if  the  arrest  be  made  on  a  Sunday,  910. 

or  after  return  day  of  writ,  911. 
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oripnai  arrests  only  prohibited  on  a  Sunday,  911*  1210. 
action  for  malicious  arrest,  1058. 
in  bankruptcy,  196. 

ARRESTS:  See  Insubancb. 
loss  by,  967. 

ARTIFICIAL  WATERCOURSES : 
law  as  to,  1111. 

ASSAULT  AND  BATTERY : 

what  acts  amount  to  an  assault,  25. 

the  remedy,  26. 

battery  defined,  remedy,  »&. 

where  it  lies,  «6. 
See  Plbadinos — Costs. 

ASSETS : 

all  separate  debts  deemed  assets,  788  n. 

assets  ouando  acciderint,  808. 

wife's  cnoses  in  action,  where,  271. 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and  by  ^rhat  proof 

it  may  be  supported,  587. 
admission  of,  by  executor,  788. 

ASSIGN : 

covenant  not  to,  470. 

by  bankrupt,  254. 

ASSIGNEE : 

of  reversion,  479. 

assignee  by  parol,  482. 

where  the  heir  may  be  charged  as,  483. 

where  liable,  though  not  named,  485. 

where,  if  named,  485,  6. 

of  parcel  of  estate,  liable  on  covenant  to  repair,  488. 

liable  to  paj  rent  for  a  moiety  though  the  other  moiety  be  evicted,  ib» 

not  liable  for  breaches  incurred  before  or  after  assignment,  t6. 

what  will  be  a  sufficient  conveyance  in  order  to  exonerate,  489. 

of  term,  by  way  of  mortgage,  liable  to  covenants  in  the  lease,  489  u. 

of  the  averment  of  entry  and  possession  of,  490. 

the  whole  estate  must  be  convened  to  make  assignee  chargeable,  491. 

but  devisee  of  equitable  estate  is  not  liable  as,  492. 

under-lessee  not  liable  as,  ib. 

but  reserving  the  rent  to  the  lessee  wiU  not  exonerate  assignee,  ib, 

how  to  declu«  against,  ib, 

actions  by  and  against  assignee  of  reversion  are  transitory,  493. 

ASSIGNEES  OF  BANKRUPTS  : 

actions  by,  238.    See  tit,  Bankbupt. 

ASSIGNMENT : 

voluntary,  bv  insolvent,  197»  8. 

property  of  Dankrupt  vested  in  assignees,  without,  185. 

of  bond  by  chancellor,  after  fraudulent  commission,  246. 

wHere  lessee  may  plead,  in  bar  to  debt  for  rent,  though  he  has  assigned 

over  tiie  premises,  602. 
of  the  covenant  not  to  assign  without  license,  470. 

what  is  a  breach,  ib, 

assiff  nment  by  operation  of  law,  no  breach,  472. 

concution  discharged  by  leave  once  granted,  ib. 
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ASSIGNM  ENT-— cofi/tfwed. 

equity  will  not  relieve  against  forfeiture  occasioned  by  breach,  474. 
for  assignment  of  bail-bond,  tee  tit.  Bail. 

ASSUMPSIT: 

nature  of  action,  39. 
of  the  indebitatus  assumpsit,  64. 

will  not  lie  on  special  agreement  to  be  paid  in  money  until  terms  are  per- 
formed, 68. 
nor  where  remedy  of  higher  nature,  40,  441  n. 

of  the  declaration,  101. 

venue,  ib. 

as  to  the  day,  102. 

how  the  contract  ought  to  be  stated,  103. 

what  variance  will  be  fatal,  ib. 

of  stating  the  consideration,  104. 

assigning  breach,  105. 

averring  notice,  ib, 
or  reouest,  106. 
See  Money  paia,  and  Money  had  and  received — Pleadings. 

ATTESTATION : 

ofwill,873,  891. 
ATTESTING  WITNESS : 

must  be  called,  537. 
exceptions  to  this  rule,  538. 

ATTORNEY : 

examination  of,  before  admission,  157  n. 

must  declare  employer,  166. 

actions  bv,  for  recovery  of  fees,  157. 

statute  of  limitations  may  be  pleaded  to  action  brought  by  attorney  for  his 

fees,  157. 
of  giving  bills  to  their  clients  under  stat.  3  Jac.  I.  c.  7,  s.  1,  and  cases 

thereon,  158. 
of  the  Stat  2  Geo.  II.  c.  23,  s.  23,  relating  to  delivery  of  bills,  159' 
where  necessarv  to  deliver  a  bill,  159,  160. 
bill  must  be  left  with  party  to  be  charged,  161. 
conveyancing  business  not  within  this  statute,  ib, 
amount  of  bSl  may  be  set  off,  though  it  has  not  been  delivered,  163. 
copv  of  a  bill,  in  what  cases  sufficient  evidence,  164. 
of  tne  Stat.  12  Geo.  II.  c.  13,  s.  6,  and  construction  thereof,  ib, 
taxation  of  bill,  165. 
costs  of  taxation,  ib, 

negligence  cannot  be  set  up  as  defence  to  action  on  attorney's  bill,  166. 
but  <£ent  ma^  sue  attorney  for  nej^ligence  or  unsldlfulness,  169. 
what  proof  will  be  sufficient  for  this  purpose,  170, 1. 

AUCTION : 

sale  of  lands  and  goods  by  auction,  within  the  statute  of  frauds,  172,  863. 

assent  of  seller  signified  by  fall  of  hammer,  173. 

verbal  dedaration  of  auctioneers,  in  what  case  not  evidence,  ib. 

puffing  vitiates  contract,  174. 

of  the  recovery  of  deposit  and  interest,  on  defect  of  title,  and  how  to  declare 

for  interest,  176,  7. 
at  what  time  vendor  must  be  ready  with  title  deeds — ^must  verify  abstract 

at  the  day  fixed—making  out  good  title  afterwards  will  not  avul  him  at 

law,  178,  9. 
good  title,  what  is,  180. 
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particulars  and  conditions  of  sale,  181. 

duty,  bankrupts'  estates  and  effects  not  liable  to,  175. 

duty  on  sale  of  mortgaged  estates,  Uf. 

AUCTIONEER : 

agent  of  both  parties  within  the  statute  of  frauds,  172. 

has  special  property  in  goods,  which  he  is  employed  to  sell,  174. 

where  he  mav  sue  for  goods  sold,  174. 

when  liable  tor  deposit,  176. 

not  liable  for  interest,  178. 

AUDITORS : 

in  account,  5,  6. 

AUTHORITY : 

money  pud  under  a  void  authority  may  be  recovered  in  action  for  money 

had  and  received,  76. 
party  justifying  under  an  authority  must  set  it  forth  in  his  plea,  33,  921. 

AUTRE  DROIT: 

property  which  bankrupt  has  in,  wiU  not  pass  to  assignees,  224. 

AVERAGE : 

general,  940. 

AVERMENT : 

where  necessary  in  declaration  in  assumpsit,  106. 

AVOWRY  AND  COGNIZANCE : 

requisites  of,  1190. 

several  avowries  may  be  pleaded,  1191 ;  new  rule,  ib. 

Slaintiff  may  traverse  defendant's  being  bailiff,  ib. 
efendant  may  avow  that  locus  is  his  freehold,  1192. 
how  tenant  in  common  must  avow,  1193. 
what  avowry  for  damage  feasant  must  allege,  1192. 
plea  in  bar, 

that  cattle  escaped  through  defect  of  fences,  what  it  muststate,  1 1 93. 
right  of  common,  how  pleaded  by  copyholder,  1194. 
tender  of  amends,  1196. 
for  rent  arrear, 

how  pleaded  at  common  law,  1197. 
under  stat.  11  Geo.  II.  c.  19,  ib. 
this  statute  does  not  extend  to  rent-charges,  ib. 
sum  stated  in  avowry  to  be  due  for  rent  not  material,  1198. 
for  rent,  where  part  is  not  due,  ib. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 
parceners,  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  non  tenuit,  1199. 
nothing  in  arrear,  how  it  ought  to  conclude,  1200. 
tender  of  arrears,  when  it  may  be  pleaded,  1201. 

AWARD : 

upon  an  award  to  pay  money  at  several  days,  assumpsit  will  lie  for  each 

sum,  as  it  becomes  due,  535  n. 
in  what  cases  submission  to  an  award,  by  an  executor,  shall  be  deemed  an 

admission  of  assets,  790. 
on  money  awarded  to  be  paid  on  a  particular  day,  interest  is  recoverable, 

378. 


INDEX.  1415 


B. 

BAIL: 

of  the  obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  process  by 

common  law  and  by  statute,  570. 
of  the  bail  bond — form — condition,  571. 
of  immaterial  variances  between  the  writ  and  condition,  572. 
bonds  given  to  plaintiff  or  his  attorney  not  within  the  statute,  574  n. 
of  the  assignment  of  bail-bond,  575. 
sheriff  not  compellable  to  assign  at  common  law,  ib. 
provisions  by  stat.  4  Ann.  c.  16,  to  remedy  the  inconveniences  at  common 

law,  t6. 
in  what  court  action  on  bail-bond  must  be  brought,  576. 
not  necessary  to  aver  that  the  assignment  was  under  hand  and  seal  of 

sheriff,  577. 
nor  to  set  forth  names  of  witnesses,  nor  that  indorsement  was  attested  by 

them,  ib. 

Erofert  of  assignment  not  necessary,  ib. 
ow  far  the  bsul  are  liable,  578. 
sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not  be  consi- 
dered as  in  his  custody,  ib. 
of  the  plea  of  comperuit  ad  diem,  578. 
of  the  replication,  nul  tiel  record — how  it  ought  to  conclude,  579. 

BAILEE: 

answerable  for  misfeasance,  although  there  was  not  any  consideration, 

398, 9. 
may  maintain  trover,  1351. 
See  Cabbisb. 

BAILIFF : 

account  against,  2. 

tiie  being  bailiff  is  traversable, 

in  replevin,  1191. 

and  now  in  trespass  qu.  cl.  fr.,  1192  n. 
BANK: 

shares  in  joint  stock,  not  within  l7th  sect,  of  stat.  of  frauds,  857. 

BANKER : 

bill  accepted  payable  at  house  of,  329,  354. 
statutes  relating  to  banking  copsotnerships,  1139. 

BANKING  HOUSE: 

presentment  of  bill  at,  329,  355. 

BANK  OF  ENGLAND : 

exclusive  privileges  of,  303. 

BANK  NOTES : 

tender  of,  152. 
property  in,  1359. 

BANKRUPT: 

of  the  alterations  in  bankrupt  laws,  183. 

the  stat.  1  &  2  Will.  IV.  c.  56,  establishing  a  court  of  bankruptcy,  184. 

persons  liable  to  be,  187 ;  persons  not  liable,  189. 

estate  of,  vested  in  assignees  without  deed,  185. 

conveyance  of  bankrupts'  estates,  185,  6. 

of  the  several  acts  qf  bankruptcy,  189 — 210. 
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petitioning  creditof's  Mt,  212. 

property  in  possession  qf  bankrupt  as  ramted  owner,  217* 

warrants  qf  attorney,  eomoeyances,  and  payments  made  by  and  to  bank- 
mpts,  231. 
actions  by  assignees,  238 ;  against  assignees,  244. 

by  bankrupt^  245. 

uncertificated  bankmpt,  ib. 

of  the  general  plea  of  Dankruptcy,  246. 

cannot  be  pleaded  to  actions  for  uncertain  dama^ea,  253. 

will  not  avail  under  second  commisaion,  unless  fifteen  shillings  in  the 
pound  have  been  paid,  255. 

three  cases  in  which  bankrupt  cannot  avail  himself  of  his  certificate, 
256. 

effect  of  certificate  obtained  by  assignees  debtors  to  estate  of  bank- 
rupt, 257. 

discharge  of  debt  in  the  country  where  it  is  contracted,  is  a  discharge 
everywhere,  259. 

set-off — cases  thereon,  260. 

what  must  be  proved  by  assignees,  262. 

in  what  cases  bankrupt  may  be  a  witness,  what  he  may  prove,  266. 

what  a  certificated  bankrupt  may  prove,  268. 

where  an  uncertificated  bankrupt  may  be  a  witness,  ib. 

in  what  cases  a  creditor  mav  be  a  witness,  269. 

uncertificated,  not  disqualified  from  being  elected  councillor,  Il60  n. 

BANKRUPTCY : 

notice  of  disputing,  263. 

BANNS : 

marriage  without  due  publication  of,  void,  17,  18. 

BAPTISM : 

register  of,  how  proved,  752. 

BARGE : 

owner  of,  liable  as  common  carrier,  3Q5. 

BARON  AND  FEME : 

{'ustification  by  husband  in  respect  of  wife,  30. 
lusband  must  be  sued  in  lifetime  of  wife,  on  contracts  made  by  wife 
before  coverture,  270. 

wife  is  liable  to  such  debt  if  she  survive  husband,  27 1< 

cohabitation,  presumptive  evidence  of  assent  in  respect  of  contracts  made 
by  wife  durinff  coverture,  272. 

presumption  of  husband's  assent,  destroyed  by  elopement  and  adultery  of 
wife,  273. 

husband  not  liable  for  debts  of  wife  turned  out  of  doors  for  having  com- 
mitted adultery  under  his  roof,  274. 

husband  paying  wife  separate  allowance,  is  not  liable ;  but  otherwise,  if  he 
does  not  pay  such  allowance,  275,  6. 

husband  causelessly  turning  away  wife,  sends  credit  with  her  for  neces- 
saries, 277. 

person  permitting  woman  to  pass  as  his  wife  is  liable  for  necessaries,  282. 

feme  covert  may  be  considered  as  feme  sole,  by  custom  of  city  of  London, 
or  civil  death  of  husband,  but  not  on  the  ground  of  temporary  absence 
of  husband,  283. 

where  husband  is  an  alien,  having  deserted  this  kingdom,  whether  wife  may 
be  considered  as  feme  sole,  285. 
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in  what  cases  action  must  be  brought  in  joint  names  of  husband  and 

wife,  288. 
where  husband  must  sue  alone,  290. 

where  husband  and  wife  may  join,  or  husband  may  sue  alone,  292. 
how  actions  must  be  brought  against  husband  ana  wife,  296. 
for  slander  spoken  by  huscMuid  and  wife,  there  must  be  separate  actions, 

298. 

BARRATRY : 

the  meaning  of,  as  applied  to  subjects  of  British  marine  insurance,  959. 

how  it  may  be  committed,  960. 

not  necessary  that  the  master  should  derive  any  benefit  from  the  act  done, 

in  order  to  constitute  barratry,  ib. 
but  there  must  be  fraud,  961. 

by  whom  and  against  whom  barratry  may  be  committed,  ib. 
no  barratry  where  ship-owner  consents  to  acts  done,  962. 
not  necessary  that  loss  should  happen  in  the  act  of  committing  barratry,  ib. 
allegation  that  ship  was  lost  by  fraud  and  neglect  of  master,  equivalent  to 

afieging  a  loss  by  barratry,  963. 
master  hoping  been  released,  may  prove  barratry  to  have  been  committed 

with  consent  of  owner,  1020. 

BARREN  LAND : 

what  such,  and  exempt  from  tithe,  1298,  9- 

BARRISTER : 

words  spoken  by,  where  justifiable,  1255. 

BASTARDY : 

what  proof  sufiicient,  749. 

BATTERY : 

action  for,  26. 

BELLS: 

removable  only  during  term,  1356. 

BILL: 

attorney's,  action  on,  157. 

in  equity,  where  not  evidence,  756. 

BILL  OF  EXCHANGE: 

definition  of,  301. 

peculiar  properties  of,  ib, 

of  the  parties,  their  names,  ib, 

a  bill  is  a  simple  contract,  and  must  be  postponed  to  specialties  in  a  course 

of  administration,  302. 
of  the  capacity  of  contracting  parties,  303 ;  corporation,  303 ;  infant,  304 ; 

feme  covert,  304 ;  agents,  305 ;  partners,  307 ;  spiritual  person,  308. 
interest  in  bill  given  to  feme  covert  vests  in  her  husband,  and  he  must 

indorse  it,  304. 
agents  should  not  accept  in  their  own  names,  305. 
partners,  when  bound,  307. 
forms  of  foreign  and  inland  bill,  309. 
bill  must  not  purport  to  be  payable  out  of  a  particular  fund,  or  upon  a 

contingency,  310. 
table  of  stamp  duties,  311,  2,  3. 
stamp  must  be  of  proper  denomination,  314,  5. 
if  material  alteration  is  made  in  bill,  new  stamp  is  necessary,  315,  6. 
omission  of  date  not  material,  316. 
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alteration  of  date  avoids  the  bill,  317. 

but  immaterial  alteration  of  bill  will  not  avoid  it,  318. 

words  "or  order,"  effect  of,  320. 

'*  value  received  "  not  essential,  ib, 

consideration,  presumed  to  be  good,  ib. 

biUs  given  for  gaming  or  usury,  statutes  concerning,  331,  2,  3. 

a  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an  agreement  for 

the  purpose  of  restraining  it,  325. 
where  it  is  necessary  to  present  bills  for  acceptance,  327. 
acceptance,  how  maule — ^parol — ^by  collateral  writing,  as  by  letter — after  bill 

becomes  due,  binding,  327»  8. 
qualified  acceptance,  explained  and  illustrated,  328. 
partial  acceptance — ^instance  of,  holden  good,  329. 
liability  of  acceptor,  330. 

mav  be  sued  by  drawer,  ib, 
upon  wnat  terms  court  will  stay  proceedings,  when  acceptor  is  sued  by 

several  parties,  330, 1. 
acceptor  can  be  discharged  by  express  agreement  only,  330. 
notice  of  non-acceptance  must  be  ffiven  within  a  reasonable  time,  332. 
reasonable  time,  question  of  law,  dependent  on  facts,  ib, 
notice  to  drawer  ought  to  be  given  by  holder,  333. 
in  what  case  notice  may  be  dispensed  with,  as  where  drawer  has   not 

effects,  ib. 
knowledge  by  drawer  of  the  insolvency  of  acceptor  is  not  equivalent  to 

notice  of  dishonour,  335. 
notice  to  indorser  necessary  in  all  cases  except  where  the  transaction  is 

unfair,  ib, 
need  not  be  given  by  holder,  334,  6. 
subsequent  promise  to  pay  is  a  waiver  of  want  of  notice,  336. 
not  necessary  to  demand  pavment  of  drawer,  337. 
how  to  declare  on  a  bill,  366. 
where  several  actions  are  commenced  by  holder,  upon  what  terms  court 

will  stay  proceedings,  369. 
of  the  reference  to  the  Master  to  compute  principal  and  interest,  after  inter- 
locutory judgment,  369. 
at  what  time  application  may  be  made  for  this  rule,  ib. 
how  to  proceea  after  interlocutory  judgment,  on  bill  for  foreign  money,  369* 

370. 
what  must  be  proved  on  executing  writs  of  inquiry,  370. 
pleading  under  the  new  rules,  ib. 
evidence — proof  against  acceptor,  371. 
against  indorser,  373. 

foreign  bill,  in  case  of,  protest  must  be  proved,  374. 
and  on  inluid  bills,  if  stated,  374  n. 
acceptor,  in  what  case  a  witness,  375. 
where  payee  may  prove  bill  void  for  want  of  stamp,  ib, 
in  what  cases  interest  is  recoverable,  376. 
how  computed,  377. 

demand,  of  principal  in  particular,  sufficieut,  378. 
property  in,  passes  with  the  bill,  1359. 
See  Indorsement — Protest. 

BILL  OF  LADING . 

when  evidence  of  property,  407,  8. 

where  property  passes  by  indorsement  of,  1279,  1346. 

BILL  OF  PARTICULARS,  66,  533. 
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BILL  OF  SALE : 

of  ship,  what  valid,  1221. 

BIRTH : 

evidence  of,  749>  750,  764. 

BISHOP : 

ejectment  by,  for  forfeiture  during  vacancy  of  see,  689  n. 

BLINDNESS : 

of  attesting  witness,  lets  in  proof  of  handwritings  538. 

BODY  CORPORATE . 

when  extinct,  1157. 

BONA  NOTABILIA,  770. 

BOND : 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  condition,  534. 
of  bonds,  covenants,  pr  promises  to  pay  money  at  several  days — ^when  action 

may  be  brought,  Uf, 
place  of  date  must  be  set  forth  in  declaration,  535. 
of  the  pleadings  to  debt  on  bond,  iB, 
non  est  fiEUStum,  ib, 
how  to  prove  execution,  536. 
proof  of  delivery,  ib. 
of  the  general  rule  that  subscribing  witness  must  be  called  to  prove  the 

execution,  537. 
of  the  exceptions  to  this  rule,  538. 
how  to  prove  deed  executed  in  the  East  Indies,  540. 
bond  tlurty  years  old  may  be  given  in  evidence  without  proof  of  execution,  ib, 
exception  to  this  rule,  541. 
what  evidence  will  avoid  the  bond,  542, 3. 
of  avoiding  bonds  on  the  g^und  of  immoral  consideration,  543. 
of  bonds  made  in  restraint  of  trade,  ib. 
what  restraint  the  law  permits,  543, 4. 
bond  given  for  the  purpose  of  suppressing  a  prosecution  for  perjury  is 

ille^il,  545. 
obligor  may  plead  matter  whether  consistent  or  not  with  the  condition,  546  n. 
of  considerations  illegal  by  statute,  548 ;  gaming,  548;  sale  of  offices,  548 ; 

simony,  551 ;  usury,  558. 
bond  originally  good,  cannot  be  avoided  in  the  hands  of  a  bonA  fide  holder, 

on  the  flTound  of  subsequent  usury,  559. 
bond  conditioned  to  perform  covenants,  581, 
how  the  obligee  used  to  proceed  at  common  law,  ib. 
inconveniences  of  this  mode,  ib. 

of  the  remedy  provided  by  stat.  8  &  9  Will.  III.  c.  II,  ib. 
construction  ot  this  statute,  581  n. 
bond  debts,  where  bona  notabilia,  771* 

how  paid  in  a  course  of  administration,  784. 
replevin  bond, 

condition  of,  1176. 
how  construed,  1178. 
how  the  breach  may  be  assigned,  1179. 
penalty  of,  fixed  by  stat.  11  Geo.  II.  c.  19i  8.  28,  1177. 
in  trover  for  a  bond,  not  necessary  to  set  forUi  date,  1378. 
for  debt  on  bond  of  ancestor  against  heir,  9ee  Heir. 

BOROUGH : 

exclusive  right  of  trading  in,  abolished,  1163. 

VOL.  II.  3  B 
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BOTTOMRY : 

definition  of»  1028. 

difference  between  bottomry  and  a  mere  loan,  1029. 

statutes  relating  to,  ib. 

BOUGHT  AND  SOI  J)  NOTES,  173  n.,  863  n. 

BOUNDARY : 

evidence  of,  744. 
rule  as  to,  1323. 

BREACH : 

of  close,  1312. 
of  pound,  678. 

of  assigning  the  breach  in  assumpsit,  105. 

covenant,  496. 

debt  on  bond  conditioned  to  perform 
at  common  law  and  under  stat.  8  &  9  WSL 
III.  c.  11,581,2,3. 
on  replevin  bond,  1179- 
BREWERS'  DRUGS : 

action  on  sale  of,  not  maintainable^  59,  60. 

BRIBERY: 

debt  on  stat.  against,  624. 

BRICKS : 

under  statutable  size,  price  of,  cannot  be  recovered,  56. 

BROKER : 

where  agent  of  both  parties,  863. 
stock,  cannot  sell  on  credit,  813. 
bought  and  sold  notes  by,  173  n.,  863  n. 
book  of,  where  evidence,  863  n. 
insurance,  how  to  receive  payment,  980* 
authority  of,  when  revocable,  991  n. 

BULL,  PAPAL: 

exemption  of  tithe  by,  1294. 

BULLION : 

action  for  loss  of,  408. 

BURGESS : 

enrolment  of,  by  occupancy  and  payment  of  ratea  only,  1168. 

BURIALS : 

register  of,  752. 

BURNING : 

of  will,  882,  892. 

BUTTER: 

price  of  firkins,  if  not  mariced  as  statute  directs,  cannot  be  recovered,  66. 

BUYING  AND  SELLING : 

persons,  liable  to  become  bankrupt,  189. 

BYE-LAWS : 

Where  good,  1158. 
void,  1162, 
evidence  of,  ib. 
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C. 

CANCELLING : 

wills,  what  an  effectual  cancelling,  882,  892. 
acceptances  of  bills  of  exchange,  319. 

CANONRY : 

ejectment  will  not  lie  for  a,  695. 

CANONS : 

of  1603  not  binding  on  laity  proprio  vigore,  769  n. 

CAPTURE: 

definition  of,  955. 

of  losses  by,  ib, 

insurance  against  all  captures  does  not  include  British  capture,  957- 

CARRIER : 

of  common  carriers  and  their  responsibility,  395. 
who  are  common  carriers,  ib. 
how  far  their  liability  extends,  396,  7. 
as  to  losses  by  nre,  397. 
by  robbery,  398. 
coach-owners  not  liable  for  inevitable  accident,  399. 
Stat.  11  Greo.  lY.  &  1  WilL  IV.,  limiting  the  responsibility  of  carriers  by 

land,  400. 
lien  of,  404. 
of  actions  against  common  carriers — ^must  be  brought  by  the  owner  of  the 

goods,  406. 
same  rule  holds,  in  the  case  of  carrier  by  water,  407. 
of  the  dedaration,  on  the  custom  of  the  realm^  breach  of  duty,  assumpsit, 

409. 
trover  will  not  fie  against  carrier  for  mere  loss,  ib. 
where  trover  will  fie,  411  n. 
pleading  under  new  rules,  412. 
ship-owners  liable  in  respect  of  fireight,  41 1 . 

of  declaring  sflainst  partners,  412. 
owners  of  charterea  ship  liable,  though  king's  pilot  on  board,  412; 
in  what  cases  money  may  be  paid  into  court,  133,  412. 
master  good  witness  in  action  agsinst  ship-owner,  412; 
book-keeper  a  good  witness,  413. 

CASE; 

where  case  or  trespass  is  the  proper  remedy,  430. 

where  case  fies,  though  remeay  of  a  higher  nature,  441  n. 

where  special  action  on  the  case  or  trover,  1379* 

case  fies  against  sheriff  for  taking  insufficient  pledges  in  replevin,  1180. 

case  fies  for  preventing  a  party  from  distraining,  679. 

so  for  rescuin|f  a  distress,  ib, 

against  a  sheriff  for  an  escape  on  niesne  process,  or  in  execution,  607  n^ 

for  a  nusance. 

disturbance  of  common,  422. 

how  to  declare,  ib. 

disturbance  of  seat  in  a  pew,  1113; 

darkening  windows,  110^. 

maficious  prosecution,  1054. 
■  arrest,  1058. 
for  a  rescous  of  person  anrested,  1209- 

Shi 


1422  INDEX. 

CASE— ooiifiitti«d. 

for  shooting  off  a  gun  to  the  injury  of  plaintiff's  decoy,  437. 
use  and  occupation,  1385. 

CASUAL  EJECTOR : 
judgment  against,  720. 

CAVEAT  EMPTOR : 

where  this  rule  applies,  82,  637  n. 

CERTIFICATE; 

of  the  judge  under  stat.  3  &  4  Vict.  c.  24,  to  entitle  plaintiff  to  full  costs, 
37,1121. 

under  stat.  8  &  9  Will.  III.,  that  there  was  a  reasonable  cause  for 
making  a  person  defendant  in  trespass,  38. 
bankrupt's  certificate,  246. 

where  necessary  to  render  bankrupt  competent  witness,  266. 
game  certificate,  898,  904. 

CHANCERY : 

bill  in,  when  evidence,  756. 

decree  of  court  of,  equal  to  a  judgment,  786  n. 

CHAPEL: 

as  to  marriage  in,  19. 

CHARACTER : 

of  servants,  1255. 

evidence  of  good,  of  plaintiff,  where  inadmissible  in  slander,  1257. 
evidence  of  good,  of  daughter,  where  inadmissible,  in  case  for  seduction, 
1105. 

CHARTER : 

construction  of,  1155. 

cannot  be  partial  acceptance  of,  1156,  7. 

CHATTEL : 

effect  of  verbal  gift  of,  1347. 
assumpsit  Hes  for,  %7» 

CHECK; 

on  banker,  when  payable,  349. 
holder  of,  how  to  present  it,  361. 
forged  in  part,  where  banker  liable,  ib, 
forged,  wnere  banker  not  liable,  362. 
where  exempt  from  stamp  duty,  314. 

CHIROGRAPH: 

proof  of  fine,  but  not  of  proclamations,  732. 

CHOSES  IN  ACTION: 

goods  and  chattels  within  6  Geo.  IV.  c.  16,  s.  72,  218. 
wife's,  where  assets,  in  case  of  her  death,  271- 
husband's  interest  in,  272. 

CHRISTMAS  DAY : 

bill  due  on,  to  be  presented  on  previous  day,  351. 
notice  of  dishonour  good  on  day  after,  353. 

CHURCH  SEAT: 

action  on  the  case  for  disturbance  of,  1113. 
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CHURCHWARDEN : 

is  within  the  meaning  of  the  words  **  other  officer/'  in  stat.  24  Geo.  11.  c. 
44, 916  n. 

CLOSE,  BREACH  OF: 

where  action  lies  for,  1312. 

in  which,  &c.,  meaaing  of,  1341. 

CLERGYMAN : 

trading,  prohibited,  187,  308. 

to  what  extent  legalized,  308,  1127. 

CLUB  : 

liability  of  members  of,  1131,  2. 

COCKFIGHT: 

wager  on,  1405. 

CO-CONTRACTOR : 

where  not  a  witness,  1140,  1. 

CODICIL : 

in  writing,  necessary  to  efiectual  revocation  of  will,  881. 

how  it  most  be  signed,  ib, 

how  it  must  be  executed  under  new  act,  892. 

COGNIZANCE : 

in  replevin,  nature  of,  1190, 1. 

COGNOVIT : 

taken  from  drawer  of  accommodation  bill,  effect  of,  364. 

COHABITATION : 

where  proof  of  marriage,  12. 

where  not,  ib. 

where  proof  of  husband's  assent  to  wife's  contract,  272,  3. 

COLLOQUIUM: 

where  necessary,  in  slander,  1252,  3. 
use  of,  ib, 

COMMAND : 

traversable  in  replevin  or  trespass  laid  transitorily,  and  now  in  trespass 
quare  clausum  fregit,  1192  n. 

COMMENCEMENT  OF  SUIT : 
what  now  is,  366. 

COMMERCE : 

illegal,  985. 

COMMISSION : 

of  bankrupt,  6at  substituted  for,  187  n. 
maliciously  suing  out,  246,  438  n. 
supersedeas  of— -evidence  of,  266. 

COMMISSIONERS  OF  BANKRUPT : 
commitment  by^  913. 

COMMITTEE  OF  LUNATIC : 

cannot  bring  ejectment,  692. 
administration  granted  to,  781. 
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COMMON : 

right  of,  defined,  414. 

of  pasture,  415. 

its  Kinds,  416. 

appendant,  ib. 

sans  nombre,  ib. 

appurtenant,  417. 

because  of  vicinage,  416. 

in  g^ss,  419' 

disturbance  of,  remedy,  422. 

of  fishery,  832. 
of  the  interest  of  the  owner  of  the  soil,  419. 

of  the  statute  of  Merton,  and  other  statutes  relating  to  improrement,  420. 
what  rijpfht  the  lord  may  inclose  against,  421, 
right  of  commouj  plea  of,  424. 

COMMONER : 

in  what  case  may  abate  nusance,  422. 

of  action  on  the  case  by^  ib, 

how  to  declare,  ib, 

what  injury  siifficient  to  maintain  action,  ib. 

how  to  plead  license  from  lord  tp  dig  tunre^,  423. 

of  the  ancient  remedy  for  surcharge,  ib, 

of  the  modem  remeay  by  action  on  the  case,  ib. 

how  to  declare,  ib. 

where  person  claiming  common  in  the  same  place  may  be  a  witness,  426, 

1194,  5. 
of  pleading  a  prescription  for  common  during  ]Mirt  of  the  ye^r,  1194. 
how  a  copyholder  ought  to  plead  when  claiming  conunoi^  either  in  the 

lord's  soU,  or  in  the  soil  of  other  persona,  ib. 
inhabitants  of  a  yill,  unless  incorporated,  cannot  prescribe  for  common, 

1196. 

COMMUTATION : 

of  tithes,  statutes  relating  thereto,  1309. 

COMPETENCY  OF  WITNESSES : 

Stat.  3  &  4  Will.  IV.  c.  42,  ss.  26,  27;  650,  825  n.,  1097,  8,  1195. 
to  a  will,  876,  891,  2. 

COMPOSITION : 

with  creditors,  60. 

for  tithes,  1289. 

real  for  tithes,  1295. 

Stat  2  &  3  Will.  IV.  c.  100,  s.  2,  relating  to  compositions  for  tithes,  1297. 

CONCEALMENT : 

where  it  vacates  contract  of  insurance,  989. 

CONDEMNATION : 

effect  of,  as  to  property,  1320. 
where  trover  will  not  lie  after,  1349* 

CONDITION : 

of  the  nature  of  conditions  precedent  in  assumpsit,  107. 

in  covenant,  498. 

CONDITIONAL  ACCEPTANCE : 

how  declared  on,  367. 

CONFIDENTIAL  COMMUNICATION,  1255. 
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CONSENT : 

rule,  in  ejectment,  721. 

CONSEQUENTIAL  DAMAGES : 
action  for,  430. 

CONSIDERATION : 

of  the  conaideration  required  to  rapport  an  assumpsit,  40. 

must  be  of  some  value  m  contemplation  of  law,  41. 

where  forbearance  of  suit  is  a  sufficient  consideration,  43. 

where  not,  45. 

must  move  from  plaintiff,  46. 

party  undertaking  must  have  power  to  perform  it,  48. 

past,  or  executed,  not  sufficient,  t6. 

moral  obligation,  when  a  sufficient,  50. 

how  the  consideration  ought  to  be  stated  in  the  declaradon,  104. 

of  insufficient  consideration,  ib. 

executory  and  executed,  105. 

illegality  of,  must  be  specially  pleaded,  1 17* 

where  matter  dehors  the  deea  may  be  averred,  in  order  to  show  illegal  con* 

sideration,  546,  and  n. 
consideration  of  bill  of  exchange,  320,  2,  4,  5, 
of  promissory  note,  386. 
for  a  deed  presumed,  where,  459- 
of  bond,  543. 
immoral,  ib, 
in  restraint  of  trade,  ib. 

CONSIGNOR: 

where  he  may  stop  in  transitu,  1262,  3. 

CONSOLIDATION : 

rule,  explanation  of,  984. 

CONSPIRACY : 

how  the  modem  action  on  the  case  for  malicious  prosecution  differs  from 
the  old  action  for  a  conspiracy,  1054. 

CONSTABLE : 

action  against,  must  be  laid  in  proper  county,  913. 

must  be  commenced  within  six  months,  918,  9. 
may  plead  general  issue,  920. 
entitled  to  double  costs,  918. 
but  must  procure  certificate,  ib. 
no  action  will  lie  against,  until  demand  made  of  the  perusal  and  copy  of 

warrant,  91 6. 
in  what  cases  constable  may  jusUfy  in  arrest,  926. 

CONSTRUCnON : 

of  covenants,  442. 
of  policy,  947. 
of  charters,  1155. 

CONTINGENT  DEBT : 
proof  of,  249j  258. 

CONTINUANDO : 
in  trespass,  1322. 

CONTRACT : 

open  and  rescinded,  648. 
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CONTRACT— eon/tmcAl. 

when  entire,  cannot  be  split,  70. 

executory,  within  17th  section  of  statute  of  frauds,  857* 

made  here  to  pay  in  F^rance,  Add. 

parol  evidence  of  alteration  or  waiver  of  written,  867. 

CONTRIBUTION,  76. 

CONVERSION : 

what  shall  be,  1358. 

evidence  of,  1379. 

of  bill,  how  damages  computed,  1383. 

CONVOY : 

warranty  to  depart  with,  meaning  of,  997. 

COPARCENERS : 

Ejectment  by,  714. 

COPY  OF  INDICTMENT : 

in  felony,  only  granted  by  leave,  1064. 

COPYHOLD : 

heir  at  law  may  devise  before  admittance,  689  n. 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  intention  of  the 
Stat.  32  Hen.  VIII.  c.  34,  and  may  maintain  covenant  against  lessee,  &c., 
481,  2. 

ejectment  may  be  brought  by  n  bishop  for  a  forfeiture  of  copyhold  com- 
mitted during  the  vacancy  of  the  see,  689  n. 

heir  msij  maintain  ejectment  for  copyhold  before  admittance,  689  n. 

but  until  admittance  of  surrenderee,  surrenderor  remains  seised,  and  if  he 
die  his  heir  may  bring  ejectment,  690  n. 

how  surrenderee,  after  admittance,  may  lay  the  demise,  690  n.,  716. 

devisee  of  devisee,  who  died  before  admittance,  cannot  maintain  ejectment, 
690  n. 

within  the  stat.  against  fraudulent  conveyances,  ib. 

not  within  the  stat.  of  frauds,  relating  to  devises  of  lands,  871. 

COPYRIGHT  : 

not  assigned  by  writing,  must  be  specially  pleaded,  118. 

CORN: 

standing,  to  whom  it  belongs  on  death  of  testator,  1355,  6. 

CORPORATION : 

See  Bill  of  Exchange. 

Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  amended  by  7  Will.  IV. 

&  1  Vict.  c.  78,  1071  n.,  1156,  8,  9,  1163. 
aggi^g^te,  where  it  may  sue  and  be  sued  in  indebitatus  assumpsit,  66. 
where  it  may  contract  without  common  seal,  ib. 
trover  lies  against,  1366. 
may  maintain  use  and  occupation,  1386. 
aggregate,  may  maintain  ejectment,  691. 
ought  to  state  that  the  demise  was  by  deed,  716. 
must  execute  a  letter  of  attorney  to  some  person,  empowering  him  to  enter 

on  the  land,  697. 
incidents  and  powers  of,  1156,  8. 
when  extinct,  1159. 


INDEX.  1427 

CORRECTION : 

of  children,  33. 
scholars,  ib, 
servants,  ib. 

COSTS : 

new  statute,  3  &  4  Vict.  e.  24,  as  to  costs  where  damages  under  405.,  37. 
m  assault  and  battery,  t^. 

Stat.  8  &  9  Will.  III.  c.  11,  givinff  costs  to  defendants  in  trespass  who  are 
acouitted,  unless  judge  certi^  that  there  was  reasonable   cause  for 
making  them  defendants,  38. 
in  covenant,  525. 
inreplevii^ 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of  Gloucester,  1207. 
defendant  avowing  the  rent,  custom,  or  service  entitled  to  costs  by 

Stat.  7  Hen.  Vin.  c.  4,  ib, 
this  Stat,  extends  to  avowries  for  heriots,  but  not  to  an  amercia- 
ment, ib. 
in  slander, 

plaintiff  recovering  under  40s,  is  only  entitled  to  so  much  costs  as 
damages  amount  to,  1258. 
in  debt  on  stat.  2  &  3  Edw.  VI.,  for  not  setting  forth  tithes,  1308. 
in  trespass,  1342. 
in  trover,  1384. 

COUCH  ANCY : 

meaning  of,  417  n.,  426. 
COUNTERMAND : 

a  license  executed  is  not  countermandable,  but  otherwise  when  it  is  execu- 
tory, 1120. 

COUNTERPART : 
where  evidence,  746. 

COURT : 

sentence  of  a  council  of  war,  conclusive  in  an  action  of  battery,  33. 

COVENANT: 

express  and  implied  covenants  defined,  440. 

damages  only  recoverable  in  actions  of  covenant,  ib. 

on  promises  Dy  deed,  covenant  or  debt  the  only  remedy,  441. 

exceptions  to  this  rule,  441  n. 

how  covenants  are  to  be  construed,  442. 

express,  nature  of,  445. 

running  witii  the  land,  450. 
usual,  470  n. 

for  act  of  stranger,  binding,  500. 
implied  covenants  explained,  453. 

follow  tiie  nature  of  the  interest  granted,  454. 

restrained  and  quiQified  by  express  covenants,  ib. 
joint  and  several  covenants,  455. 

action  follows  tiie  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought  by  survivors,  and 
death  of  companion  must  be  averred,  456. 
void  and  illegal  covenants,  459>  513. 
covenants  for  titie,  462. 
not  to  assign  without  license,  470. 
to  repair,  474. 
ejectment  for  breach  of,  709. 
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to  insorey  476. 

relative,  in  void  lease^  460. 
of  independent  covenants,  504. 
requimtes  of  declaration  in,  493. 
of  assigning  the  breach,  496. 

COVERTURE : 

in  abatement,  116. 

of  defendant,  at  time  of  contract*  116. 
defence  in  assumpsit,  1 1 6. 
must  be  pleaded  specially,  ib. 
so  in  debt  on  bond,  536. 

wife  of  foreigner  livinff  abroad  chargeable  here  as  feme  sole,  285,  6. 
wife  living  apart  and  Saving  separate  maintenance^  not  liable  as  feme  aole, 
283. 

CREDIT: 

mutual,  360. 

to  wft^  what  act  of  husband  gives,  279>  280. 

where  it  exempts  husband,  281. 
not  expired,  defence  in  action  for  goods  sold,  69. 

under  the  general  issue,  117. 

though  fraudulently  bought,  70. 

sale  of  chattel  on,  inien  it  passes  the  property,  1347. 

CREDITOR: 

composition  with,  60 — 63. 
where  witness,  269. 

CREW: 

of  competent  skill  required  to  render  ship  seaworthy,  101 1,  2. 

CRICKET: 

a  game  within  the  stat.  of  9  Ann.,  1403  n. 

CRIMINAL  CONVERSATION:  ««  Adultery. 

CRITICISM : 

fair,  of  literary  production,  defence  in  libel,  1039. 

CROPS : 

growing,  when  sale  of,  is  sale  of  interest  in  land,  860, 1. 

where  trespass  q.  c.  f.  will  lie  for,  1313. 
to  whom  belonging  on  death  of  testator,  1535,  6. 

CUSTODY : 

deeds  and  writings,  if  found  in  proper  custody,  30  years  old,  admissible 

without  proof  of  execution,  540. 
what  is  such  custody,  541. 

CUSTOM : 

in  manors,  757. 

See  Prescription. 

as  to  common  rights,  1 194. 


INDEX.  1429 


D. 

DAMAGE  FEASANT : 
avowry  for^  1192. 

DAMAGE.  SPECIAL: 

where  it  must  be  stated,  and  how,  in  slander,  1248. 

DAMAGES : 

where  jury  may  give  damages  in  the  nature  of  interest,  1022,  1342, 1383* 

in  assumpsit,  how  comput^,  154,  5. 

of  liquidated,  155. 

unliquidated,  cannot  be  set  off,  524. 

what  circumstances  will  operate  in  increase,  and  what  in  mitigation,  of 

damages  in  an  action  for  adultery,  10,  23. 
how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint  trespassers, 

36. 
of  stating  spnecial  damage,  in  consequence  of  words  actionable  and  not 

actionable  in  themselves,  1248,  9. 
for  conversion  of  bill  of  exchange,  how  calculated,  1383. 
liberal,  in  action  for  seduction,  1106. 

DATE: 

of  bill  of  exchange,  316. 
alteration  of,  317. 
of  bond,  534,  5. 
of  policy,  944. 

DAY: 

when  inclusive,  206,  7,  210  n.,  1082. 

exclusive,  70, 169  u.,  914  n.,  1082. 

fraction  of,  when  allowed,  207,  611. 

priority  of  facts  on  same  da^,  207,  611. 

what  snail  be  deemed  day-tune  in  Game  Act,  900,  901. 

DAYS  OF  GRACE : 

what  allowed  on  bills,  in  England,  350, 1. 
none  in  France,  Add. 

DEATH : 

presumption  of,  time  of,  proof  necessary,  753. 
of  attesting  witness,  effect  of,  538. 

DEBT : 

for  what  it  lies,  528.  ; 

in  the  debet  and  detinet,  or  detinet  only,  586,  600. 
what  must  be  alleged  in  debt  on  an  amerciament,  529* 
debt  lies  on  promissory  note,  ib. 

toreign  judgment,  53Q. 
not  necessary  that  plaintiff  should  recover  exact  sum  demanded,  531. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  664. 

DECEIT : 

action  on  the  case  lies  for,  637. 
on  implied  warranty,  Ut, 
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DECETT— continued. 

on  express  warranty,  639. 
action  lies  for  deceit  against  any  person  wbo  decdyes,  by  a  false  assertion, 

another  who  has  ph^ed  a  reasonable  confidence  in  him,  639*  652. 
fraudulent  misrepresentations  by  persons  not  parties  to  the  contract,  650. 

DECLARATION : 

in  action  for  adultery,  11. 

of  assault  and  battery,  27.  j 

assumpsit,  101. 
on  bills  m  exchange,  366. 
against  earners,  409- 
in  covenant,  493. 
on  bail-bond,  576. 
of  debt  for  rent,  600. 

debt  for  use  and  occupation,  601. 
of  debt  against  sheriff  for  escape  of  prisoner  in  execution,  615. 
on  Stat,  against  bribery,  628. 
in  detinue,  657. 
ejectment,  714. 
insurance,  980. 
libel,  1043. 

malicious  prosecution,  1062. 
replevin,  1186. 
slander,  1250. 
tithes,  1302. 
trespass,  1321. 
trover,  1366. 
of  what  persons,  are  admissible  in  cases  of  pedigree,  753, 
of  trader,  as  to  being  absent,  267. 
of  wife,  in  action  for  adultery,  23. 
of  persons  speaking  affainst  their  own  interest,  743,  754. 
subscription  of,  in  pohcy  on  life,  1031. 

DECOY : 

action  for  injury  to^  437. 

DEDICATION : 

of  way  to  the  public,  1334,  5.. 

DEED: 

custody  of,  541. 

how  avoided  b^  rasure,  or  alteration,  ib, 

where  profert  is  necessary,  494  n. 

case  will  not  lie  where  there  is  a  deed,  441. 

exceptions  to  this  rule,  441  n. 

where  counterpart  is  evidence,  746. 

where  a  deed  from  its  antiquity  may  be  given  in  evidence  without  proof 

of  execution,  540. 
trover  for,  1378. 
See  Title  Deeds. 

DEER  : 

property  in,  1324. 

DEFAMATION :  See  Libel— Scan.  Mag.— Slander. 

DE  INJURIA  SUA  PROPRIA : 

meaning  of,  1330. 
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absque  tali  causA,  where  a  good  replication,  35. 
where  not,  1330. 

DEL  CREDERE : 

commiadon,  nature  of,  810  n. 

DELIVERY : 

of  attorney's  bill,  159, 161. 

of  deed,  what  sufficient,  537. 

of  goods,  what  sufficient  to  satisfy  stat.  of  frauds,  858  n. 

to  carrier,  vests  property  in  vendee,  406,  7* 

DEMAND  AND  REFUSAL: 

evidence  only  of  a  conversion,  1380. 

DEMESNE  LAND : 

meaning  of  term,  897. 

DEMISE: 

how  Lud  in  ejectment,  714,  5,  6. 
from  year  to  year,  698. 

DENOMINATION : 

of  stamp,  311. 

DEPARTING : 

the  realm,  act  of  bankruptcy,  190. 

DEPARTURE : 

of  vessel,  on  a  particular  day,  994. 

with  convov,  997. 

what  shall  De,  in  replevin,  1173. 

DEPOSIT : 

at  sale  by  auction,  when  recoverable,  176. 

DEPOSITION : 

where  not  evidence,  756,  7. 
of  Gentoo,  876. 

DEPUTATION : 

to  gamekeeper,  902. 

DESCENT: 

liability  of  heir  having  assets  by,  585. 

Stat.  3  &  4  Will.  IV.  c.  106,  concerning,  74],  2. 

DESCRIPTION : 

allegation  of,  must  be  literally  proved,  1067  n. 
matter  of,  must  be  proved,  as  udd>  ib. 

DETAINMENTS : 

of  kings  and  people,  insuren  liable  for,  957. 

DETENTION: 

unlawful,  how  declared  on,  907. 
unlawful,  new  taking,  1201. 

DETERMINATION : 

of  suit,  proof  of,  necessary,  in  action  for  malicious  prosecution,  1058, 1066. 


1432  INDEX. 

DETINUE : 

where  this  action  will  lie,  055. 

the  goods  or  value  may  be  recorered,  ib, 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought,  656. 

the  property,  without  having  had  possession  is  sufficient,  ib, 

detinue  will  lie  for  specific  goods  only,  ib. 

defendant  must  be  in  possession,  657. 

ffrounds  of  the  action,  ib. 

Bailment  not  traversable,  ib, 

judgment  in,  658. 

DEVASTAVIT : 

what  is  such,  790. 

DEVIATION : 

nature  and  effect  of,  on  contracts  of  insurance,  1004. 

must  be  volimtary  act  of  persons  having  management  of  ship,  1006. 

unreasonable  delay  equivalent  to,  1007. 

intention  to  deviate  not  a  deviation,  1008. 

to  succour  vessel  in  distress,  whether  justifiable,  1009- 

what  will  justify  a  deviation,  1005. 

grounds  of  necessity,  1007. 

DEVISE:  SeeWihh. 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  590. 

DEVISEE  OF  TERM : 
what  he  must  prove,  743. 

DIRECTORS : 

of  joint  stock  company,  drawing  and  acceptance  of  bills  by,  331. 

DISCLAIMER : 

dispenses  with  notice  to  quit,  710. 

DISCONTINUANCE : 
in  pleading,  4  n. 

DISHONOUR: 

of  bill,  notice  of,  352. 

DISSEISOR: 

account  does  not  lie  against,  1. 

DISTRESS : 

distress  formerly  considered  as  a  pledge  only,  659. 

for  what  a  distress  may  be  taken  at  coounon  law,  by  prescription,  by 

statute,  660. 
of  the  general  rule,  that  all  moveable  chattels  may  be  distrained  for  rent 

arrear,  662. 
what  things  are  privileged  absolutely,  663. 
•  what  conditionally,  665. 

what  may  be  distrained  damage  feasant,  666. 
who  may  dUtrain, 

recoverors  of  manors,  &c.,  667. 
personal  representatives  of  tenants  of  freehold  rents^  •(« 
nusbands  seised  in  right  of  their  wives^  667* 
tenants  pur  auter  vie,  ib. 
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person  entitled  to  separate  herbage,  669* 
tenant  in  common,  to. 
executor,  ib, 
mortgagee,  ib. 
commoner,  ib, 

lessee  for  years  having  assigned,  cannot  distrain,  670. 
qf  the  time  at  which  a  distress  may  be  takeng 
at  common  law,  670. 
hj  Stat.  8  Ann.  c.  14, 671. 
distress  for  rent  must  be  taken  in  the  day-time,  ib, 
,  of  the  place  where  a  distress  may  be  taken, 

distress  for  rent  service  must  be  taken  on  the  land,  672. 

of  distraining  in  houses,  672  n. 

if  separate  demises,  distress  must  be  on  the  several  premises,  673. 

of  fresh  suit,  ib, 

how  to  proceed  when  goods  are  dandestinely  removed,  673, 4. 

of  driving  the  distress  out  of  the  hundred,  674. 

remedy  ror  the  same,  ib. 

where  gprowing  crops  may  be  laid  up,  675. 

of  the  sale  of  distresses  for  rent  arrear  under  stat.  2  VHiH.  k  Ma.  c  5, 

ib, 
of  abusing  the  distress,  and  thereby  becoming  a  trespasser  ab  initio, 

680. 
trespass  will  not  lie  for  excessive  distress  merely,  681. 
nor  for  irregular  distress,  where  irregularity  is  not  an  act  of  trespass, 

1320. 
action  on  the  case  for  excessive  distress,  681. 

DISTURBANCE  : 

of  common,  422. 
of  seat  in  pew,  1113. 

DITCHES : 

rule  concerning,  1314. 

DIVIDENDS : 

no  action  to  be  brought  for  bankrupts',  244,  5. 
apportionahi^  603. 

DIVORCE : 

by  Jewish  law,  proof  of,  19. 

DOCK  WARRANT : 

where  transfer  of  property,  1279. 

DOGGET : 

of  judgment,  when  necessary,  785,  n. 

DOMESDAY : 

book,  evidence  as  to  ancient  demesne,  757* 

DOMICILE : 

personal  property  distributed  according  to  kw  of,  751.  * 

DONATIO  MORTIS  CAUSA : 
nature  of,  1347« 

DOOR: 

breaking  open,  rule  as  to,  1332. 
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DORMANT  PARTNER: 

liability  of,  1137. 

DOUBLE  RENT : 

8tat.  11  Geo.  II.  c.  19»  8.  18,  tenants  holding  over  after  notice  given  by 
themselyes  liable  to,  699* 

DOUBLE  YEARLY  VALUE : 

tenants  wilfully  holding  over  after  determination  of  term,  596. 

DRAFTS: 

on  bankers,  where  exempt  from  stamp  duty,  314. 

DRAWEE : 

of  bill,  301. 
presentment  to,  327. 
competency  of,  375. 

DRAWER: 

of  bill,  301. 

where  he  may  sue  acceptor,  330. 

competency  of,  375. 

DRUGS : 

sale  of,  to  brewer,  illegal,  59*  60. 

DRUNKENNESS : 

where  gpround  of  avoi(]ting  deed,  536. 

DURANTE  ABSENTIA: 

administration,  779* 

DURATION  OF  LIFE : 
presumption  o(  753. 

DURESS : 

plea  of,  to  debt  on  bond,  542. 

must  be  of  the  person,  t^. 

replication  to  plea,  ib, 

of  goods,  does  not  avoid  agreement,  84. 

DUTY:  Sm  Auction. 

DYERS: 

lien  of,  1374. 

for  general  balance  by  usage  only,  1374,  (z). 


E. 

EARNEST: 

what  amounts  to,  858. 

EASEMENT : 

enjoyment  of,  under  2  &  3  ^ilL  IV.  c.  71,  1111, 2. 
unity  of  possession  suspends  prescriptive,  1112. 
evidence  of  right  to,  435. 
injury  to,  how  proved,  1120. 
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EAST  INDIES : 

how  to  prove  deed  ezeeated  there^  540. 

ECCLESIASTICAL  COURTS : 

probate  granted  by^  condusive,  while  unrepealed,  776. 

EFFECTS: 

when  want  of,  will  excuse  notice  of  dishonour,  333. 
^pec^f  of  testator,  not  seizable  by  assignees  of  bankrupt  executor,  775  n., 
776  n. 

EJECTMENT : 

nature  of  the  action,  684. 

party  who  has  the  legal  estate  must  prevail,  685. 

plaintiff  must  recover  on  the  strength  of  his  own  title,  687. 

for  breach  of  covenant  to  repair,  709. 

by  whom  ejectment  mav  be  brought,  689. 

wnat  description  will  oe  sufficient  of  the  thing  for  which  ejectment  is 

brought,  694. 
instances  of  insufficient  description,  695. 
of  entries  before  ejectment  brought,  696. 
of  the  declaration,  714. 

of  the  notice  subscribed  to  tiie  declaration,  717. 
of  the  pleadings,  728. 

evidence,  743. 

verdict,  759* 

judgment,  760. 
execution,  761. 
costs,  762. 
5m  Error — ^Notick  to  Quit — Mbsnk  Profits. 

ELEGIT: 

tenant  by,  what  he  must  prove,  745. 

ELOPEMENT: 

of  wife,  liability  of  husband  for  debts  after,  273. 

EMBARGO: 

nature  of,  959* 

effect  of,  on  contract  of  insurance,  %b, 

ENLARGEMENT: 

of  demise  in  ejectment,  716  b« 

ENTRY: 

actual  entry,  where  necessary  to  avoid  fine,  696,  7. 

where  not,  697. 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to  repair, 

512,  3. 
what  is  a  waiver  of  a  right  of  entry  for  a  forfeiture,  707. 
by  auctioneer  binds  parties  as  to  sale  of  land  as  well  as  goods,  853. 

EQUITY  OF  REDEMPTION : 

release  of,  good  consideration,  42  n. 

ERROR: 

writ  of  error,  in  account,  can  be  brought  after  second  judgment  only,  6. 
no  writ  of  error  allowed  after  verdict  m  ejectment,  unless  plaintiff  in  error 

finds  bail,  763. 
of  the  costs  of  error  in  replevin,  1208. 

TOL.   II.  3  o 
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ESCAPE : 

of  the  remedy  for,  at  common  law,  605. 

by  statutes,  ib, 
debt  for  escape,  more  eligible  proceeding  than  action  on  the  case,  607. 
sheriff  liable  for  escape  uter  recaption  on  escape  warrant,  ib, 
of  voluntary  and  negligent  escapes,  ib, 
of  escapes  upon  habeas  corpus,  608. 

sheriff  liable  for  escape,  though  judgment  on  process  be  erroneous,  608,  9. 
BO  where  court  has  not  iurisdiction,  609. 

by  whom  and  against  whom  an  action  for  escape  may  be  brought,  613. 
of  the  declaration,  615. 
pleadings,  616. 
proof  necessary  to  support  the  action  for  escape,  617* 

ESCROW : 

what  is  an,  537. 

ESTATE: 

pur  autre  Tie,  where  assets  by  descent,  792. 

ESTOPPEL : 

of  replying  the  estoppel  to  nil  habuit  in  tenementis, 

m  covenant,  516. 

in  debt,  604. 
assignee  of  reversion  may  take  advantage  of  estoppel  nmning  with  the  land, 

5J5. 
what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  estoppel,  515,  6. 
where  the  estoppel  will  not  operate,  516,  7. 

a  verdict  found  m  trespass  on  any  fact  or  title,  distinctly  put  in  issue,  may 
be  pleaded  as  an  estoppel  in  another  action  between  the  same  parties,  1328. 
where  judgment  not  conclusive,  unless  pleaded  as  an  estoppel,  1329. 

ESTOVERS : 

common  of,  414,  421. 

EVICTION : 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  covenant  for 

rent  arrear,  512. 
plea  of,  in  debt,  602. 
plea  of,  in  bar  to  avowry  for  rent,  1198. 

Dy  eviction  from  part  by  elder  title,  rent  is  apportioned  only,  61 1  n. 
eviction  by  stranger,  what  necessary  to  be  shown  on,  513. 

EVIDENCE : 

in  action  for  adultery,  12. 
in  actions  by  assignees  of  bankrupts,  262. 
on  bills  of  exchange,  371. 
on  executing  writ  of  inquiry,  370. 
on  promissory  notes,  391. 
against  carriers,  412. 
by  and  against  conmioners,  426 — 429- 
01  covenant,  524. 
m  debt, 

on  foreign  judgment,  530. 
on  bono,  536, 7,  8. 
against  sheriff  for  escape,  617. 

on  statute  against  bribery  at  elections  of  members  of  parliament, 
630. 
in  actions  for  deceit,  642,  654. 
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in  detiaue,  657. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  743. 
on  the  part  of  defendant,  758. 
in  trespass  for  mesne  profits,  766- 
in  actions  by  and  against  executors,  806. 
factor,  825. 

effect  of  parol,  of  a  variation  or  waiver  of  written  contract,  867. 
in  actions  on  policies  of  insurance,  1016. 

for  libel,  1046. 

for  malicious  prosecution,  1064. 

for  a  nusance,  1120. 

relating  to  partners,  1140. 
in  quo  warranto  informations,  1165. 
in  actions  for  rescous,  1211. 

under  Shipping  Act,  1230. 

for  slander,  1256. 

on  Stat.  2  &  3  Edw.  VI.  dC.  13,  for  not  setting  out  tithes,  1304. 

for  trespass,  what  may  be  given  in  evidence  under  the  general 
issue«  1325. 

of  trespass,  1340. 

of  trover,  1378. 

EXAMINATION : 

of  attomies,  157  n. 

EXCESSIVE  DISTRESS : 

action  for,  681. 

EXCHEQUER : 

condemnation  in,  effect  of,  1320,  1349< 

EXCHEQUER  BILL : 

property  in,  passes  by  delivery^  1360. 

EXECUTION  I 

when  ezecutbn  and  act  of  bankruptcy  on  same  day,  priority  may  be  in- 

<]uired  into,  207. 
takmg  prisoner  in  execution,  satisfaction  of  judgment,  612. 
goods  of  debtor  bound  by  delivery  of  writ  of,  1349. 

EXECUTOR: 

in  action  iy  executors,  all  must  join,  794,  5. 

not  so  against  executors,  800. 

how  to  sue,  when  any  of  executors  die,  801. 

order  of  payment  by,  784. 

nature  of  interest  of,  774. 

testator's  property  does  not  pass  to  assiffnee  of,  224. 

when  debt  aflraiinst,  must  be  m  debet  and  detinet,  or  in  detinet  only,  600. 

of  executor  de  son  tort,  781. 

admission  of  assets  by,  788. 

may  dbtrain,  668. 

promise  by,  to  pay  testator's  debts,  must  be  in  writing,  8404 

when  entitled  to  standing  com,  1356. 

account  by  and  against,  3. 

where  executor  may  sue  in  covenant,  477* 

when  chargeable  in  covenant,  484. 

See  Administration. 

3g2 
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EXECUTOR  DE  SON  TORT : 

description  of,  781. 
retainer  by,  805. 

EXEMPUFICATION : 

of  probate,  where  evidence,  806. 

EXPRESS: 

malice,  where  not  neceasary  to  prove,  1056  n. 

where  necessary,  1066. 

warranty, 

action  lies  on,  639* 

breach  of,  in  insurance,  994. 

EXTENT: 

in  chief,  or  in  aid,  priority  of,  660. 

EXTRA  PAROCHIAL: 

persons  cannot  claim  pew,  1113.      , 
tithes^  to  whom  due,  1300. 


F. 

FACTOR: 

nature  of  his  emplojrment,  810. 

pledffe  bv  factor,  effect  of,  811. 

sale  by,  now  it  operates,  814. 

where  debt  due  m>m,  may  be  set  off  in  action  by  principal,  ib. 

lien  of,  817. 

principal  responsible  for,  820. 

alterations  in  law  of,  by  statute,  820 — 825. 

facton  good  witnesses  from  necessity,  825^ 

goods  in  possession  of,  do  not  pass  to  assignees,  225. 

FALSE  IMPRISONMENT : 

what  is  such,  907. 

actions  affainst  justices  for,  913. 

where  it  ues  against  sheriff,  907. 

justification, 

by  party  and  officer,  921. 

nnaer  process  issuing  out  of  superior  and  infericur  courts,  922. 
out  of  foreign  court,  923. 

money  not  to  be  paid  into  court,  in  action  for,  920. 

FALSE  REPRESENTATION : 
action  for,  650. 

FAST  DAY : 

bill  due  on,  payable  on  day  preceding,  351. 

notice  of  dishonour,  where  good  on  following  day,  353. 

FEES: 

action  for,  67,  77. 

FEE-FARM  RENT: 
import  of,  661  n. 
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FEME-COVERT: 

where  considered  as  feme  sole,  383. 
suing  with  or  withoat  her  husband,  288. 
separate  estate  of,  371  n« 

FENCES : 

escape  of  cattle,  through  delect  of,  1193. 
oUigation  to  repair,  1193,  4. 

FIAT: 

sabstitiited  for  oommtssioD  of  bankrupt,  187  n. 
evidence  of,  265. 

FINE: 

actual  entry  necessary  to  avoid  fine  levied  with  proclamations,  hut  not  a 

fine  at  common  law,  696,  7. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim,  728,  9* 
how  proved,  732. 
fines  and  recoveries  abolished  by  stat.  3  &  4  'Will.  IV.  c.  74,  696  n. 

FIRE: 

rent  of  premises  destroyed  by,  447, 474  n.,  1389* 

insurance  against,  1033. 

loss  by,  in  marine  insurance,  963. 

FISHERY: 

several,  829- 

free,  830. 

common  of,  832. 

ejectment  will  not  He  for,  696. 

FIXTURES: 

law  concerning  what  are,  and  what  are  not,  1354 — 1358. 

not  removed  miring  term  become  the  property  of  landlord,  1356. 

FLEET  BOOKS : 

not  evidence  of  marriage,  13. 
new  statute  concerning,  ib. 

FORBEARANCE : 

of  suit,  where  a  consideration,  43. 
where  not,  45. 

FOREIGN  BILL  OF  EXCHANGE : 

form  of,  309. 
stiEunp,  315. 
presentment  of,  327. 
protest,  359* 

FOREIGN  JUDGMENT : 

action  on,  65,  6,  7»  8,  530. 
proof,  530. 

FOREIGN  LAW :  see  142. 

when  it  regulates  contract  made  here.  Add. 

FOREIGN  MARRIAGE : 
proof  of,  20, 1. 

FOREIGNER : 

liability  of,  as  feme  sole,  285,  6. 
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FORFEITURE : 

what  shall  be  a  wuver  of,  707. 

FORGERY : 

where  party  paying  money  on  forged  infltniment  may  recover  it,  98, 9- 
payment  uncter  probate  ot  forged  will,  good,  77  G* 

FRACTION : 

of  a  day,  when  allowed,  207,  611. 

FRAUD : 

defence  on  ground  of,  must  be  specially  pleaded,  117.  ' 

FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  supposed  to  have  drawn  this  statute,  833. 
first,  second,  and  third  sections,  relating  to  parol  demises,  assignments,  and 
surrenders,  834 — 838. 

what  effect  they  have,  if  not,  in  writing,  837. 
fourth  section, 

as  to  chargiuff  executor  upon  special  promise,  838,  9«  40. 

leading  case  thereon,  840. 

as  to  charging  defendant  on  special  promise  to  answer  for  another 

person,  841. 
cases  wiUiin  this  clause,  841 — 843. 
cases  not  within,  845 — 850. 

as  to  charpng  any  person,  upon  agreement  made  in  eonsideration 
of  mamage,  850. 
upon  contract  or  sale  of  land,  850—864. 
upon  agreement  not  to  be  performed  within  the  year,  854. 
agreement  must  be  in  writing,  856. 
seyenteenth  section, 

as  to  contract  for  sale  of  ^oods,  wares,  and  merchandises,  857. 
executory  contracts  within  this  clause,  ib. 
Stat.  9  Gfeo.  IV.  c.  14,  s.  7»  on  this  subject,  ib, 
shares,  not  wares,  857,  8. 
what  shall  be  considered  as  acceptance,  858. 
note  in  writing  of  barp^  by  party  or  agent,  861. 
signature,  what  sufficient,  862. 
agent,  who  is  deemed  such,  863. 
fifth  section,  relating  to  execution  of  wills,  870. 

deyises  of  lands,  what  such  within  this  clause,  871 . 
must  be  in  writing,  ib. 
signature,  what  sufficient,  872. 
attestation  and  subscription,  what  required,  873. 
in  the  presence  of  devisor,  what  deemed  sufficient,  874, 5. 
by  three  or  more  witnesses,  who  are  sufficient,  876, 7, 8, 9. 
of  the  evidence  by,  879. 
sixth  section,  relating  to  revocation  of  wills,  881. 

what  required  to  make  a  valid  revocation,  881. 
by  other  will,  ib. 
or  codicil,  ib. 
or  other  writing,  882. 
burning,  tearing,  or  obliterating,  ib. 
implied  revocations,  885. 

what  are  such,  885,  6, 7,  8. 
how  wills  may  be  annulled,  888. 
See  New  Stat,  of  Wills,  I  Vict.  c.  26,  890—894. 
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FRAUDULENT  AGREEMENTS,  60. 
considered  in  same  light  as  illegal,  ib. 

FRAUDULENT  CONVEYANCE: 

where  act  of  bankruptcy,  197* 

FRAUDULENT  PREFERENCE : 
what  amounts  to,  202. 

FRAUDULENT  MISREPRESENTATION : 

action  for,  650. 

as  to  credit  of  another,  where  action  lies  for,  651. 

not  necessary  that  defendant  should  have   derived  advantage  from  the 

deceit,  651. 
statute  relating  to,  653. 

FREE  FISHERY : 

meaning  of  the  term,  830. 

remarks  of  Mr.  J.  Blackstone  thereon,  830,  I.  i 

and  of  Mr.  Hargrave,  ib, 

FREE  WARREN : 

franchise  of,  explained,  896. 

FREIGHT: 

insurance  of,  950,  1. 
eases  relating  to,  509. 
mother  of  wages,  1235. 

FRESH  RIVERS : 

soil  of,  to  whom  it  belongs,  828. 

FUNERAL  EXPENSES : 

limit  of,  784  n. 


G. 

GAME: 

what  the  term  includes,  898. 

opinion  of  Blackstone  as  to  the  property  of  the  game  being  vested  in  the 

king  alone,  895. 
Stat.  1  &  2  Will.  IV.  c.  32,  concerning,  898,  9. 
penalties  for  killing  game  at  improper  seasons,  904. 
penalties  imposed  by  Certificate  Act,  904,  5. 
See  Waobb. 

GAMEKEEPERS : 

appointment  and  authority  of,  902. 

GAMING : 

statutes  agunst,  concerning  bonds,  bills,  notes,  &c.,  321,  548,  1401. 
See  Wagbb. 

GENERAL  AVERAGE : 
meaning  of,  940. 
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GENERAL  ISSUE:  ^ 

by  statate,  plea  o(  29. 

magistrates  not  deprived  of,  930. 

effect  of,  entitling  party  to  begin,  1046. 

wbat  may  be  given  in  evidence  under,  in  asanmpsit,  since  new  roles,  116. 

in  case  against  carrier,  412. 

no  ffeneral  issue  in  covenant,  517.  j 

in  debt  on  bond,  535.  | 

in  case,  for  malicious  prosecution,  1063.  t 

replerin,  1190.  | 

slander,  1254.  1 

trespass  for  assault,  29*  ' 

in  actions  against  justices,  &c.,  29,  920. 
in  trespass  q.  c.  f.,  1325. 
in  trover,  1368. 

GENTOO: 

deposition  of,  where  admissible,  876. 

GIFT: 

verbal,  effect  of,  1347* 

GLEANING : 

illegal,  1318. 

GLEBE: 

neglect  to  cultivate,  not  actionable,  46. 

GOOD  FRIDAY : 

bill  due  on,  to  be  presented  on  previous  day,  351. 

notice  of  dishonour,  good  by  statute  on  following  day,  353. 

GOODS : 

what  deemed  acceptance  of,  858. 

GOODS  SOLD  AND  DELIVERED : 

indebitatus  assumpsit  for,  66. 

fraudulently  on  credit,  trover  lies  for,  before  credit  expires,  70. 
where  bona  fide  on  credit,  action  cannot  be  maintained  until  after  expiration 
of  credit,  69. 

GRANT : 

of  right  of  way,  1336. 

GROSS : 

common  in,  nature  of,  419. 

GUARDIAN: 

in  socage,  account  against,  2,  and  n. 

ejectment  by,  691. 

testamentary,  how  appointed,  691  n. 

GUEST : 

goods  and  money  of,  where  innkeeper  liable  for.  Add. 

goods  of,  where  innkeeper  may  detain,  1375 ;  but  not  person,  1371  n. 
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H. 

HABEAS  CORPUS: 
of  escapes  upoiiy  608. 

HABERE  FACIAS  POSSESSIONEM : 

writ  ofy  76a. 

H  AND-WRITING : 

of  witnesses  to  instnimeiits, 
bondy  537. 
mil,  879. 

HEARSAY : 

general  rale,  753. 

admissible  on  questions  as  to  pedigree,  under  what  limitations,  1 

declaration  of  parent  as  to  time  of  child's  birth,  admissible,  754. 

alitor,  as  to  place,  755. 

declarations  of  surgeon  as  to  time  of  child's  birth,  754. 

of  members  of  family,  753. 

post  litem  motam  not  admissible,  755. 
evidence,  when  admissible,  753,  4. 
husband  within  exception,  755. 

HEDGE : 

presumption  as  to  ownership  of,  1314. 

HEIR: 

accoimt  bv,  1. 

covenant  by  and  against,  477»  483. 

debt  on  bond  of  ancestor  against,  585. 

not  bound  unless  named,  585  n. 

rules  as  to  the  heir  taking  by  purchase  or  descent,  588. 

statute  relating  to  descent,  741. 

plea  by,  587* 

judgment  against,  592. 

where  witness,  879. 

HEIRLOOM  : 

detinue  lies  for,  656. 

HERALD : 

books  of,  where  evidence,  753. 

HIGHWAY : 

of  pleading,  1339. 

waste  land  near,  property  in,  748,  1314, 5. 

HOLDING  OVER: 

penalty  on,  596—599. 

HOP  DUTY : 

wager  on  amount  of,  illegal,  1405. 

HORSE-RACES : 

law  relating  to  wager  on,  1402,  3,  4. 

HORSES : 

detainer  and  sale  of,  by  innkeeper,  1381  n. 
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doctrine  relating  to  warranty  of,  642. 
sale  of,  when  stolen,  1348. 

HOTEL  KEEPER  : 

who  19,  within  bankrupt  law,  188,  9  n. 

HOYMAN : 

liable  as  common  carrier,  395. 

HUSBAND : 

how  husband,  seised  in  right  of  wife,  must  declare  in  covenant,  496. 
husband,  member  of  wife's  family,  as  to  hearsay  declarations  in  pedigree, 

755. 
See  Babon  and  Fbmb. 


I. 

ILLEGAL  : 

agreements,  53,  4. 

consideration  must  be  specially  pleaded,  117* 

covenants,  459. 

consideration,  plea  of,  in  debt  on  bond,  543. 

by  common  law,  ib, 

by  statute,  548. 

plea  of  illegal  purpose,  513. 

IMPUED  : 

covenant,  453. 
malice,  1056, 1247,  1257. 
warranty,  637. 
in  insurance,  1004. 

IMPRISONMENT:    SeeFALSB. 

INDEBITATUS  ASSUMPSIT  : 

nature  of,  64. 

where  it  may  be  brought  by,  or  maintained  agunst,  corporation  aggre- 
gate, 66. 
lies  for  fees,  tolls,  &c.,  67- 

INDORSEMENT : 

of  the  different  kinds  of,  342,  3. 

INFANCY : 

plea  of,  in  assumpsit,  122. 
covenant,  513. 

INFANT: 

account  does  not  lie  against,  3. 

cannot  be  g^uardian  in  socage,  3  n. 

marriage  of,  17* 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  drawn  for  necessaries, 

304. 
for  what  necessaries  chargeable,  122 — 129. 
commission  of  bankruptcy  against,  void,  188. 
where  not  liable  on  covenant,  513. 

where  liable,  having  confirmed  the  contract  at  full  age,  123,  4,  561  n» 
whether  bond  of  infant  be  void  or  voidable,  560  n. 
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INFERIOR  COURTS : 

of  the  allegations  necessary  in  a  declaration  on  promises  in  an  inferior 

court,  102. 
how  officer  or  party  mnst  justify  under  process  of,  922. 

INFORMATION : 

in  nature  of  quo  warranto,  11 43. 
limitation  of  time  for  granting,  1155. 

INHERITANCE : 

Stat.  3  &  4  Will.  IV.  c.  106,  rules  of,  741,  2. 

INJUNCTION : 

perpetual  after  several  verdicts  in  ejectment,  763. 

INNKEEPER : 

demand  for  spirituous  liquors,  55.    See  Hughes  v.  Donne,  Add. 

has  lien  on  goods  of  guest,  1375. 

hut  cannot  detain  person,  or  take  off  clothes,  1371  n. 

ma^r  he  hankrupt,  188. 

liability  of,  as  to  guest's  goods.  Add. 

INNUENDO : 

nature  of,  1251,  2. 

INQUIRY : 

if  jurors  give  a  defective  verdict  under  stat.  17  Car.  II.  c.  7,  omission 
cannot  be  supplied  by  a  writ  of  inquiry,  1205. 

INSOLVENT ; 

voluntary  assignment  by,  199. 

filing  petition  for  discharge,  effect  of,  by  trader,  210. 

INSOLVENT  DEBTORS  COURT: 
vesting  order  of,  1349. 

INSPECTION : 

of  records  of  corporation,  1163. 

INSTALMENTS : 

how  to  sue  for  money  due  by,  534,  5  n. 

INSURANCE : 

definition  of,  929* 

of  the  policy,  930. 

who  and  what  may  be  insured,  948,  950. 

qf  the  several  grounds  of  dtfence,  985. 

re-assurance^  nature  o^l  1013. 

illegal  by  statute,  except  in  three  cases,  ib, 
wager  policy ^  ib, 
insurance  upon  Uoes,  1030. 

party  msuring  life  must  be  interested,  ib. 

name  of  person  interested  must  be  inserted  in  policy,  ib. 

creditor  is  interested  in  life  of  his  debtor,  ib. 

insured  must  subscribe  a  declaration  touching  his  age,  state  of  health, 
&c.,  1031. 
insurance  against  fire,  1033. 

covenant  to  keep  premises  insured,  construction  of,  447,  476. 
See  Adandonmknt — Adjustmknt. 
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INTEREST: 

where  recoverable,  S76. 

by  3  &  4  ^ill.  IV.  c.  42,  8.  38,  jury  may  a]low  interest,  377. 

in  policies:  see  Insuramcb— Wagbe — ^Policy — and  Insuramcb  ok 

LiVBS  AND  FiRB. 

of  witnesses,  826. 

statute  relating  thereto,  835  n.,  1097»  8, 1196. 

INTRODUCTORY  AVERMENT : 
when  necessary,  slander,  1861, 3. 

I.  O.  U. 

effect  of,  100. 

IRELAND : 

a  place  beyond  seas  within  stat.  4  Ann.  c.  16,  s.  19,  144,  5,  738  n. 

marriage  in,  30. 

ffoinff  to,  when  act  of  bankruptcy,  191. 

bill  wiwn  in,  does  not  require  English  stamp,  315. 

IRISH : 

judgment,  since  Union,  indebitatus  assumpdt  lies  on,  66  n. 

ISSUE : 

on  count  for  voluntary,  plaintiff  may  prove  negligent  escape,  618. 


J. 

JERSEY : 

when  considered  beyond  the  seas,  59  n.,  144. 
not  part  of  United  Kingdom,  59  n* 

JETTISON : 

loss  by,  contribution,  75  n. 

JEW: 

marriage  of,  19. 
divorce,  proof  of,  ib, 

JEWISH  FESTIVAL: 

respect  paid  to,  by  law,  353. 

JOINT  AND  SEVERAL : 

of  joint  and  several  promissory  notes,  385, 393. 
of  joint  and  several  covenants,  455. 

JOINT  STOCK  COMPANY : 

right  of  director  to  draw  and  accept  bills,  331. 
where,  cannot  accept  customer's  oilli  304. 
spiritual  persons,  partners  in,  308. 

how  far  legidised,  1137. 
shares  in,  not  wares  within  17th  sect,  of  stat.  of  frauds,  857,  8. 
directors  proceeding  with  less  than  proposed  capital,  1135. 

JOINT  TENANTS : 

account  by,  3. 

laving  the  demise  in  ejectment  by  joint  tenants,  714,  5. 
jomt  tenancy,  where  it  may  be  given  in  evidence,  under  not  guilty  in 
trover,  1364. 
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JUDGE: 

order  of,  to  stay  proceedingiy  not  evidence  of  termination  of  mi,  1058. 

JUDGMENT: 

where  a  partv  most  show  it  in  a  jnatificatton  in  trespass,  921. 

foreign,  indeoitatus  assumpsit  lies  on,  65,  6,  7»  8. 

Irisl^  66  n. 

debt  lies  on  foreign,  530. 

how  proved,  tft. 

of  confessing,  by  executor,  803. 

debt  on,  593. 

Irish  judgment,  how  proved,  594. 

form  of, 

in  account,  4,  5. 

assault  and  Imttery,  36. 

covenant,  525,  6. 

debt  on  bond  against  heir,  592. 

detinue,  658. 

qectment,  760, 1. 

executor,  808. 

heir,  592. 

quo  wsrranto,  1168. 

replevin,  1203. 

tithes,  1308. 

trover,  1384. 
where  not  conclusive,  unless  pleaded  as  an  estoppel,  1329* 
warrant  of  attorney  to  confess,  attestation  of,  231  n. 

JUS  TERTII : 

where  it  cannot  be  set  up,  87  n.,  1344. 

JUSTICES  OF  THE  PEACE: 

statutes  relating  to  action  against,  913,  4,  5,  6,  9,  20. 

actions  against,  shall  belaid  in  proper  county,  913. 

may  plead  general  issue,  ib, 

how  pleaded,  under  new  rule,  29»  920, 1. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar  month  before  action, 

914. 
how  montii  is  compfuted,  159  n.,  914  n. 
form  of  notice  required,  914  n.,  915. 
Secretary  of  State  not  J.  P.,  914  n. 
J.  P.  mav  tender  amends,  915. 
within  wnat  time  actions  sgainst  J.  P.  must  be  brought,  918,  9. 

JUSTIFICATION : 

in  defence  of  person,  30. 

possession,  30,  1. 
by  officers  executing  process,  32,  3. 
on  other  grounds,  33. 
local  and  transitOTy,  34. 
replication  to,  35. 
haw  to  plead,  921. 


L. 

LADING: 

bin  of,  when  evidence  of  property,  407,  8. 

when  property  passes  by  mdorsement  of,  1279f  1346. 
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LAND: 

sale  ci,  within  the  4ih  clftoae  of  stat  of  fraodi,  850. 

LANDLORD  AND  TENANT : 

action  by  landlord  affainst  tenant  for  misuainff  harm,  46. 

where  landlord  may  justify  an  entry  on  land  demiaed,  1318,  9*  1330,  1. 

where  landlord  mav  re-enter,  71  !• 

of  evidence  by  lanolord  to  support  ejectment,  746. 

where  tenant  shall  pay  double  the  yearly  value  for  wilfully  holding  over, 

696, 7.  I 

where  tenant  shall  pa^  double  rent  for  not  quitting,  599-  '' 

tenants  must  give  notice  to  landlords  of  ejectments,  733«  f 

duty  of  tenant  on  expiration  of  term,  1388,  9.  j 

See  Ejbctmbnt — ^Noticb  to  Quit — Rsnt. 

LAW: 

wager  of,  abolished,  64  (2). 

LEASE: 

vendor  of,  bound  to  produce  his  landlord's  title,  181. 

bankrupt  entitled  to,  statute  relating  to,  254. 

mere  cancelling  not  a  deed  or  note  m  writing,  838. 

parol,  when  good,  ib. 

made  by  attorney,  where  void,  461,  2. 

modem  doctrine  relating  to  leases  from  year  to  year,  698. 

where  a  license  to  occupy  amounts  to  a  lease,  1330. 

LEGACY: 

where  an  action  will  not  lie  for,  797* 
in  what  order  to  be  paid,  788. 

LEGAL  EFFECT : 

contract  may  be  stated  according  to,  103. 

LEGAL  TENDER : 

bank  notes,  where,  152. 

LEGATEE : 

witness  to  will,  878,  891. 

LEGITIMACY : 

child  may  be  illegitimate,  though  husband  is  within  the  kingdom,  749. 
where  husband,  by  course  of  nature,  cannot  have  been  the  fathw,  child  is 

illegitimate,  ib, 
wife  is  witness  of  necessity  to  prove  adulterous  intercourse,  ib, 
but  non-access  must  be  proved  by  other  ^tnesses,  ib, 
even  though  husband  be  dead,  ib, 

LETTERS  OF  ADMINISTRATION : 

where  an  administration  de  bonis  non  is  necessary,  778. 
of  limited,  779* 

LEVANT  AND  COUCHANT : 

meaning  of  these  terms,  417  n.,  427. 

LEX  LOCI: 

real  property  follows  the,  751. 

contract  mside  here  governed  by  law  of  country,  where  party  agrees  to 
pay.  Add. 
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LIBEL : 

remedy  for,  by  action  on  the  case,  1038. 

where  it  lies,  ib. 

where  not,  1039. 

how  the  declaration  onght  to  be  framed,  1043. 

what  may  be  pleaded,  1044. 

if  libel  be  true,  defendant  may  justify,  1045. 

mdetwe: 

what  admissible,  1046. 

what  not»  1048. 

what  necessary,  where  libel  is  in  foreign  language,  1047. 
jury  may  give  a  general  verdict,  1052. 
course  adopted  by  judges,  in  criminal  and  civil  cases,  1052,  3. 

LIBERTY: 

personal,  injury  to,  907. 

LIBERUM  TENEMENTUM 
plea  of,  1327. 

LICENSE  : 

to  alien,  effect  of,  472. 

to  trade  with  enemy,  986. 

executory,  countermandable,  1120. 

executed,  cannot  be  countermanded,  ib. 

evidence,  to  establish,  1121. 

plea  of,  to  action  for  trespass,  1329. 

evidence  in  support  of  plea  of,  where  plaintiff  replies  de  inj.,  1330. 

LIEN : 

cannot  exist,  without  possession,  1372. 
reviver  of,  where  it  takes  place,  1375. 
cannot  be  acquired  by  wrongfid  act,  1377. 
a  personal  right,  1378. 
^f  carriers : 

how  it  arises,  404. 
of  factors,  817. 
nature  of  liens,  1370,  1. 
foundation  of  general  liens,  1 371. 
nature  and  extent  of  innkeeper^s,  1371  n. 
how  a  right  of  detainer  may  be  waived,  1375. 

LIFE> 

insurance  on,  1030. 

LIGHT : 

action  for  obstruction  of,  1108,  9. 

LIGHTER : 

where  insurer  liable  for  loss  on  board  of,  955. 
where  not,  ib, 

IMITATION : 

of  actions  onpenal  statutes,  622. 

Stat.  3  &  4  wilL  IV.  c  27,  for  limitation  of  actions  and  suits  relating  to 

real  property,  732. 
in  quo  warranto,  1155. 
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LIMITATION  OF  ACTIONS : 

in  adultery,  12. 

assault  and  battery,  27* 

assumpsit,  135. 

of  replication  of  process  sued  out  to  plea  of  statute  of  limitationsy  142. 

of  executors  renewing  suits  commenced  by  testator,  143,  4. 

of  the  Stat.  4  Ann.  c.  16,  s.  19>  permitting  defendants  to  be  sued  within 

limited  time  after  returning  from  beyond  seas,  146. 
in  coyenant,  514. 
in  debt  for  rent  arrear,  604,  5. 

for  not  setting  forth  tithe,  1303,  4. 
ejectment,  732,  3. 
imprisonment,  926. 
libel,  1046. 

malicious  prosecution,  1064. 
replevin,  1201. 
slander,  1255. 
trespass,  1318. 

UQUIDATED  DAMAGES,  155. 

LIVES: 

insurance  on,  1030. 

LLOYD'S : 

usage  at,  where  not  binding,  955,  980. 

LOCAL  AND  TRANSITORY  : 

actions  now  triable  in  any  county,  494. 

where  covenant  on  lease  is  local,  and  where  transitory,  493. 

of  local  and  transitory  justification,  34. 

LONDON: 

custom  of,,  as  to  femes  covert  sole  traders,  283. 
as  to  apprentices,  514. 

LORD  OF  MANOR : 

mandamus  lies  to,  to  admit  copyholder,  1076,  7» 
lien  of,  on  estray,  1377* 

LOSS :    See  Insubancb. 

LOST  BILL  OF  EXCHANGE  OR  NOTE : 
when  plaintiflf  can  recover,  341. 

LOST  BYE-LAW : 

proof  of,  1162. 

. 

LOST  REGISTRY  OF  SHIP : 
certificate  of,  1224, 1227. 

LUNATIC : 

asylum,  keeping,  not  a  trade,  444. 
committee  of,  cannot  brin^  ejectment,  692. 
limited  administration  dunng  lunacy,  781. 
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M. 

MAGISTRATES: 

'  action  against,  statute  relating  to,  913. 

notice  of,  914,  5. 
liability  of,  1061. 
fonn  of  action  against,  ib, 

MAIHEM: 

may  be  justified  by  an  officer  in  the  army,  33. 

MAINTENANCE : 

separate,  of  wife,  460. 

MAKER  OF  NOTE : 

evidence  in  action  by  payee  against,  391* 

by  first  indorsee  against,  i6. 
competency  of,  as  witness,  393. 

MALICIOUS  ARREST : 

where  action  lies  for,  1068. 

must  appear,  that  action  is  determined,  t^. 

proof  of  determination  of  suit,  1058,  9. 

stet  processus  insufficient,  1059- 

plea  of  not  guilty,  what  it  puts  in  issue,  1063. 

MALICIOUS  PROSECUTION: 

remedy  for,  1054. 

of  the  grounds  of  this  action,  1056,  7. 
what  dedaratton  must  state,  1062. 
what  win  be  a  sufficient  defence,  1063. 

MANDAMUS : 

nature  and  object  of  the  writ  of,  1069. 

in  what  cases  court  will  grant  i^  1075. 

where  not,  1078. 

form  of  the  writ,  1081. 

dT  the  return  to  the  writ,  1083. 

peremptory,  where  grantable,  1086. 

MANOR: 

of  the  appointment  of  gamekeepers  by  lords  of  manors,  902. 
See  Lord  op. 

MARKET  OVERT,  1344,  1348. 

MARRIAGE : 

what  good  at  common  law,  13, 14. 

of  the  alterations  and  provisions  made  by  several  statutes,  14—22. 

evidence  as  to,  in  action  for  adultery,  12. 

provisions  of  statute  of  frauds  relating  to,  850. 

revocation  of  will  by  marriage  and  birth  of  child,  886. 

clause  in  new  act,  892. 

contract  in  restraint  of,  illegal,  56,  459, 1405. 

MARKSMAN : 

signing  will  by,  872. 
▼OL.  n,  3d 
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MASTER  AND  SERVANT : 

of  actions  by  servants  against  tbeir  masters  for  wages,  1091* 

where  master  may  discharge  servant,  1092. 

of  master's  liability  in  respect  of  contracts  made  by  his  servants,  1094, 

1095,  6. 
cases  on  this  point,  ib, 
in  what  cases  the  servant  is  a  witness  for  the  master,  without  a  release, 

1096. 
where  master  is  liable  for  negligence  or  nnskilfhlnesii,  1097 — 1101* 
where  the  master  may  maintam  an  action : 

for  enticing  away  his  apprentice  or  servant,  1102. 
for  beating  or  imprisoning  him,  ib. 
for  debauching  his  servant  or  daughter,  1103. 
in  what  case  the  action  for  seduction  may  be  maintained,  and  what  are 

the  requisites  to  support  it,  ib, 
daughter  or  servant  is  a  competent  witness,  1104. 
courts  unwilling  to  disturb  the  verdict  on  the  ground  of  excessive 

damaffes,  llcS. 
of  slander  spoken  by  master  of  servant,  1255  and  n. 
of  ship,  what  authority  he  has,  1362. 

MAYOR: 

mandamus  lies  to  admit  and  to  restore,  1070. 
statute  relating  to  the  election  of,  1072. 
cases  on  it,  1073,  4. 

MEMBERS  OF  PARLIAMENT : 

privilege  of,  in  speaking  defamatory  words,  1041  n. 

bankruptcy  of,  211. 

wager  on  election  of,  illegal,  1405. 

See  BrIbkry. 

MEMORANDUM : 

where  memorandum  indorsed  on  bond  taken  as  part  of  condition,  566. 
memorandum  in  policy,  939»  940. 

MERCHANT: 

clause  relating  to  merchant's  accounts  in  statute  of  limitations,  141  n. 
See  Factor. 

MESNE  PROFITS : 

action  for,  in  whose  name  it  may  be  brough^  765. 

of  the  evidence  after  judgment  upon  verdict  in  ejectment,  766. 

of  the  evidence  after  judgment  by  default,  ib. 

how  far  judgment  in  ejectment  is  conclusive  evidence  of  plaintiflfs  tide,  ib, 

of  pleadmg  the  statute  of  limitations,  767. 

MINES : 

liability  of  partners  in,  1125. 

damages  for  working  coal  mines,  1383. 

MINORITY : 
See  Inpanct. 

MISREPRESENTATION : 

insurance,  989. 

action  for  fraudulent,  650. 


' 
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MISTAKE : 

of  fact»  money  paid  under,  *!*!^  79»  80. 
of  law;  77> 

MIXED  TITHES : 

not  within  stat.  2  &  3  Edw.  VI.,  1285. 

MODUS : 

statute  2  &  3  Win.  IV.  c.  100,  for  shortening  time  in  claims  of  modus, 

1296. 
requisites  of,  1306. 
for  part  of  a  (arm,  good,  ib. 

MONASTERIES : 

dissolution  of,  1293,  4. 

MONEY  HAD  AND  RECEIVED : 

action  for,  where  it  lies,  76—100. 
See  Bankrupt. 

MONEY  PAID : 

where  action  for,  lies,  71 — ^76. 

MORAL  OBLIGATION,  50  n. 

MORE  OR  LESS: 
meaning  of,  155,  6. 

MORTGAGE : 

mortgagee  may  maintain  ejectment,  691. 

what  proof  necessary  to  support  the  action,  751. 

where  court  will  stay  proceedings  on  payment  of  principal  and  costs, 

691  n. 
where  mortgagee  mav  distrain,  669. 

cannot  defend  as  lanolord,  not  haviuff  taken  possession,  722. 
where  statute  of  limitations  will  not  bar,  1  Vict.  c.  28,  740, 1. 
suable  as  assignee,  489  n. 
mortgagor :  where  he  may  be  sued  on  his  personal  covenant,  though  bill  of 
sale  Toid,  461. 
mortgage  of  trader  continuing  in  possession  void  as  against 

crMitors,  218. 
mortgagor  in  possession  is  not  entitled  to  notice  to  quit,  711. 
sale  by,  auction  duty,  175. 

MUTUAL  ACCOUNTS : 

effect  of,  in  taking  a  case  out  of  statute  of  limitations,  141 . 

MUTUAL  CREDIT : 
in  bankruptcy,  260. 

MUTUAL  DEBTS : 
may  be  set  off,  147. 


N, 


NAME: 

true,  as  to  marriage,  18. 


Sd2 
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NECESSARIES : 

what  are  deemed  such  in  case  of  in£BLnt»  122» 
in  case  of  wife,  272. 

NEGLIGENCE : 

of  attomies,  169- 
of  carriers,  402. 
of  servants,  1097* 

NEGLIGENT  ESCAPE : 

what  is  considered  as  such,  607. 

NE  UNQUES : 

accouple,  297. 
bai]ifi;4. 
receiver,  tft. 

NEUTRALITY: 

evidence  to  disprove,  1001. 

NEW  ASSIGNMENT : 

where  necessary,  35  n. 
where  not,  1328. 

NEW  RULES :  See  Tabli  in  Vol.  I.  Ixxxiz.  after  Table  of  Statutes. 

NEWSPAPERS : 

statute  (6  &  7  Will.  IV.  c.  76,)  relating  to  printers  of,  1050. 
proprietor  of,  not  sued,  may  be  a  witness,  1051. 

NIL  DEBET : 

plea  of,  not  allowed  in  anj  action,  46  (y), 

out  see  exception,  where  it  is  given  by  statute,  1303. 

NIL  HABUrr  IN  TENEMENTIS : 

plea  of,  in  covenant,  514. 

where  lease  is  by  indenture,  plaintiff  may  demur  to  this  plea,  unless  want 

of  title  appear  on  declaration,  514,  5. 
cannot  be  pleaded  to  action  for  use  and  occupation,  1393. 

NON-ACCESS : 

neither  husband  or  wife  competent  to  prove,  749. 

NON-ASSUMPSIT: 

limitation  of,  under  new  rules,  116. 
infra  sex  annos,  135. 

NON  CEPIT: 

plea  of,, in  replevin,  1190. 

NON-CLAIM : 

in  what  cases  a  bar,  728,  730. 

NON  DIMISrr : 

good  plea  in  replevin,  1199* 

NON  EST  FACTUM : 

plea  of,  in  covenant,  517. 
what  it  puts  in  issue,  518. 

what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt  on  bond, 
535. 
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NONJOINDER: 

plea  in  abatement  for,  115. 

NONSUIT : 

of  judgment  of  nonsuit  before  and  after  issue  joined  in  replevin^  1204. 

NOTE: 

of  bargain,  in  writings  where  necessary,  86 1. 

NOTES: 

brokers',  bought  and  sold,  173  n.,  863  n. 

NOTES,  PROMISSORY : 

definition,  379. 

common  law  doctrine  respecting  actions  on  promissory  notes,  how  altered 

by  Stat.  3  &  4  Ann.  c.  9,  ib, 
what  notes  are  within  this  stat.,  380. 
what  not,  381. 
banker's  cash  notes,  385. 
of  the  consideration,  386. 

in  what  case  want  or  illegality  of  consideration  may  be  insisted  on,  387. 
stamp,  t6. 
payment  of  note,  when  due,  must  be  demanded  within  a  reasonable  time, 

388. 
days  of  grace,  ib. 
mode  of  computation,  ib. 
notice  of  defoult  of  payment  by  maker  must  be  given  by  indorsee  to  prior 

indorsers,  388,  9. 
of  the  remedy  on  a  note  by  action  of  assumpsit,  390. 
what  may  be  pleaded,  ib» 

of  the  evidence  necessary  to  support  action  on  note,  391. 
by  payee,  ib, 
indorsee,  ib. 

in  what  cases  an  indorser  may  be  a  witness,  393. 
of  the  analogy  between  an  indorsed  note  and  a  bill,  ib, 

NOT  GUILTY : 

''  by  statute,"  plea  of,  29,  920. 

NOTICE: 

to  principal,  notice  to  agents,  235,  820. 
of  action  against  officers,  96  n.,  915. 
of  non-acceptance  a(  bill,  332. 
of  non-payment,  352,  3. 

where  notice  may  be  presumed,  358. 
waiver  of  objection  for  want  oft  what  is,  336, 358. 
of  auctionecHTs'  conditions,  646  n. 
to  tenant  of  distress,  676  n. 
subscribed  to  declaration  in  ejectment,  717. 
by  tenant  to  landlord  of  delivery  of  declaration  in  ejectment,  722. 
ol  the  notice  required  by  stat.  24  Geo.  II.  c.  44,  to  be  delivered  to  J.  P. 

before  action  brought,  915. 
requisites  of  this  notice,  ib. 

what  notice  of  dissolution  of  partnership  is  required,  1 140. 
notice  to  determine  composition,  1289. 

NOTICE  TO  QUIT : 

on  tenancies  from  year  to  year,  half  a  year's  notice  to  quit  must  be  given, 
698. 
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NOTICE  TO  QVYT-^-etrntniued. 

no  distinctton  between  land  and  hoiueSf  699- 
how  the  notice  most  be  given  where  tenant  holds  over,  700. 
where  tenant  holds  under  a  yoid  agreement,  ib, 
where  tenant  enters  upon  the  different  parts  at  different  times,  701. 
requisites  of  notice,  ib. 

insufficient  notice  will  not  amount  to  surrender,  699- 
forms  of  notices  which  have  been  holden  good,  701,  2. 
need  not  be  directed,  703. 

what  shall  be  considered  as  evidence  of  tenant's  recdving  it,  704. 
waiver  of,  706. 

cases  where  notice  to  quit  is  not  necessary,  710. 
in  the  case  of  mortgages,  711. 

NUDUM  PACTUM : 

assumpsit  will  not  lie  on,  40, 1. 

NUL  TIEL  RECORD,  594. 
new  rule  concerning,  ib, 

NUNQUAM  INDEBITATUS : 
plea  of,  its  operation,  532. 

NUSANCE : 

case  lies  for  nusance  to  habitation  or  land,  1108. 

e,  g,  for  darkening  windows,  ib, 
twenty  years'  enjoyment  of  lights,  sufficient  to  maintain  action  for  ob- 

structmg  them,  1109. 
not  necessary  to  show  total  privation  of  them,  ib, 
instances  of  nusance  for  which  an  action  may  be  maintained,  1114. 
to  support  an  action  for  nusance  in  public  highway,  plaintiff  must  show 

special  damage,  1115. 
and  that  he  was  using  ordinary  caution,  1116. 

what  shall  be  deemed  such  special  damage  as  will  maintain  an  action,  1115. 
case  lies  for  not  repairing  highway,  where  special  damage,  1117* 
action  for  nusance  may  oe  brought  by  reversioner  or  tenant  in  possession 

ib, 
or  alienee,  1118. 
tenants  in  common  may  join,  ib, 
person  erecting  nusance,  or  his  alienee,  is  liable,  ib, 
of  the  general  issue,  and  what  may  be  given  in  evidence  under  it,  1119- 
effect  of  new  rules,  ib, 
of  the  evidence  necessary  to  support  an  action  for  a  nusance,  1120. 


O. 

OBLIGATION  ON  BOND : 

debt  on,  534. 

bond  from  party  replevying,  1176. 

OBLIGEE : 

release  by,  563,  4. 

OBLIGOR : 

how  one  of  two  obligors  sued  must  plead,  541. 
release  to,  564. 
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OCCUPIER : 

deceased,  declarations  of>  admissible,  743. 

OFFICE: 

Stat,  against  sale  of  offices,  548. 

what  offices  are  within  this  statute,  548,  9. 

excise,  though  no  part  of  the  revenue  at  the  time  of  making  this  statute, 

yet  within  the  mischief,  550, 1. 
bond  given  by  officer  for  securing  all  the  profits  to  person  appointing,  is 

void,  550. 
so  bond  to  surrender  when  person  appointing  chooses,  ib. 

OFFICER : 

officer  in  the  army  may  justify  even  maihem  for  disobeying  orders,  flagrante 

hello,  33. 
assumpsit  does  not  lie  a^nst  officer  for  recovery  of  duties  which  he  has 

paid  over,  but  otherwise  if  not  paid  over,  85  n. 
whether  excise  officer  is  entitled  to  a  month's  notice  before  action  brought, 

96  n. 
where  peace  officer  may  justify  an  arrest,  925. 
of  justifications  by  officers,  how  pleaded,  29*  920. 

OPTION: 

of  determining  lease,  who  has,  442  n. 

ORDER  AND  DISPOSITION : 
effect  of  bankrupt  having,  217. 

OUSTER  IN  iaUO  WARRANTO : 

where  judgment  of,  admissible,  1166. 

OVERSEER : 

whether  promise  made  by  overseer  to  pay  for  cure  of  pauper  is  binding, 

51,  2. 
^ble  to  refund  money  illegally  received  for  maintenance  of  bastard  child, 

thouffh  he  has  paid  it  over  to  successor,  86  n. 
entitled  to  demand  copy  of  warrant,  916. 
where  trespass  will  not  lie  against,  for  distress  for  poor  rate,  1321. 

OWNER: 

reputed,  in  bankruptcy,  217. 

OWNERSHIP : 

of  soil  of  river,  828. 

of  waste  adjoining  highway,  748,  1314,  5. 

OYSTERS : 

dredging  for,  where  illegal,  828. 


P. 

PARCELS : 

exceeding  the  value  of  £10,  see  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
400,  1. 
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PARCENERS : 

ejectment  by,  714,  5. 

moBt  join  in  an  avowry  for  rent  arrear,  1 198. 

one  parcener  cannot  maintain  trover  against  comparison,  1364. 

PARENT: 

may  justify  assault  in  defence  of  child,  30. 

may  chastise  his  child  moderately,  33. 

may  maintain  action  for  seduction  of  daughter,  1103. 

PARISH : 

officers,  liability  for  accident  to  casual  poor,  51,  2. 

what  overseer  may  give  in  evidence  since  new  rules  under  general  issue, 
1325. 

PARISH  REGISTERS : 

proof  of  baptism,  &c.,  752. 

PARLIAMENT : 

trader  having  privilege  of,  bankruptcy,  211. 
parliamentary  papers,  publication  of,  1040. 
See  Bbibbby. 

PARSON : 

trading  by,  187. 

members  of  trading  company,  308,  1127. 

See  TiTHBB. 

PARTIAL  LOSS : 

nature  of,  976. 

evidence  of,  will  sustain  allegation  of  total  loss,  1017>  8. 

PARTICULARS : 

of  demand,  66,  368,  378. 

must  now  be  annexed  to  record,  66. 

of  payment,  130. 

of  set  off,  149. 

of  sale,  auction,  181. 

PART  PAYMENT : 

effect  of,  as  to  statute  of  limitations,  140,  1. 
verbal  acknowledgment  of,  not  sufficient,  ib. 

PARTNER: 

• 

commission  of  bankrupt  against,  212. 

may  accept  bill  drawn  on  firm  if  on  joint  account,  307. 

may  pass  the  partnership  interest  in  bill  by  indorsement,  ib. 

but  secus,  if  creditor  knows  that  it  is  without  consent  of  the  other  part- 
ners, ib, 

after  bankruptcy  of  one  partner,  bill  must  be  indorsed  by  solvent  partner 
and  assignees  of  banknipt,  308. 

assumpsit  ues  on  express  promise  to  pay  balance  struck  after  dissolution, 
441  n. 

covenant  not  to  sue  entered  into  by  one  partner,  where  it  will  not  operate 
as  a  release,  566  n.  • 

participation  of  profits  and  loss  is  necessary  to  constitute  a  partnership,  1122. 

where  there  is  a  partnership,  as  between  the  parties  and  strangers,  the  law 
will  presume  tnat  they  are  partners,  inter  se,  1123,  4. 

in  respect  of  creditors,  he  wno  takes  a  moiety  of  profits  shall  be  liable  to 
losses,  1124. 

although  an  agreement  may  constitute  a  partnership  as  between  the  parties 
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and  strangen,  yet  it  may  not  have  that  effect  as  between  the  partiee 

themaelyesy  1124. 
one  partner  cannot  execute  a  deed  for  another,  ^thoat  a  particular  power^ 

1128. 
nor  bind  another  by  a  submisBion  to  arbitration,  1130. 
but  one  partner  may  bind  another  by  the  acceptance  of  a  bill,  1128. 
a  new  partner,  however^  cannot  be  bound  in  this  manner  for  debt  of  old 

partner,  1129. 
one  partner  cannot  pledge  the  security  of  another  for  his  own  private  debt,  t5, 
in  wnom  the  property  in  partnership  effects  is,  when  one  partner  becomes 

a  bankrupt,  1130. 
authority  or  one  partner  to  draw  bills  to  charge  another  is  only  an  implied 

authority,  ib, 
solvent  partner,  what  he  may  do,  1131. 
how  partners  ought  to  sue,  1 134. 
where  reaUy  interested,  action  by  may  be  brought  in  name  of  all,  though 

contract  made  by  one,  1135. 
dormant  partner,  habili^of,  1136. 
what  remedy  one  partner  has  against  another,  1137. 
what  notice  ought  to  be  given  of  a  dissolution  of  partnership,  1140. 
a  person  who  suffers  his  name  to  be  used  in  a  finn,  if  no  partner,  may  be 

a  witness  for  the  firm,  1141. 
effect  of  act  of  bankruptcy  by  one  partner,  1364. 

PARTY:      • 

assumpsit  cannot  be  maintained  by  person  who  is  a  stranger  to  considera- 
tion, 47. 
bringing  covenant  on  deed-poll  must  be  named  therein,  440. 

PASTURE : 

common  of,  415. 

converting  into  tillage,  where  additional  rent  recoverable  for,  444. 

PATRON : 

of  bonds  given  by  clerks  to  patrons,  554. 
history  of  the  law  of,  ib. 
statutes  concerning,  556, 7. 

PAWN: 

where  trover  lies  by  and  against  pawnee,  1360, 1. 

PAWNBROKER: 

trover  lies  against  for  goods  stolen,  1361. 

PAYMENT: 

by  bill,  69  n. 

good  plea  in  assumpsit,  129* 

where  several  demands,  party  paying  may  apply  it  as  he  pleases  at  tm»<f 

payment,  130. 
particulars  of,  tft. 
appropriation  of,  130, 1. 

payment  of  money  into  court,  statute  concerning,  133. 
m  covenant,  522. 

where  payment  may  be  pleaded  to  debt  on  bond,  561. 
of  plea  of  payment  at  the  day,  and  idfter  the  day,  562. 
part  payment,  effect  of  as  to  statute  of  limiutions,  140, 1. 

PEACE  OFFICER: 

where  he  may  justify  arrest,  925. 
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PEDIGREE : 

heanay  evidence  admisaible  as  to  pedigree,  753,  4. 

hence  declarations  of  members  of  family  are  evidenee  as  to  pecBgree,  s&. 

See  Hearsay. 
husband  to  be  considered  as  member  of  wife's  fiunily,  765. 
but  declarations  must  not  be  post  litem  motam^  tft. 

PENAL  STATUTES : 

rules  relating  to  actions  on,  621. 
limitation  of  actions  on,  622. 

PENALTY : 

on  bonds  with  penalty  conditioned  for  payment  of  money  only ;  princi- 
pal, interest,  and  costs  only  are  recoverable  by  statute  4  Ann.  c.  16, 
s.  13,  582  n. 

where  court  wiU  stay  proceedings  thereon,  534. 

infancy  may  be  pleaded  to  bond  with  penalty,  560. 

so  to  bond  with  penalty  conditioned  for  payment  of  interest,  561. 

PENDENTE  LITE : 

administration,  781. 

PENSION : 

definition  of,  1306. 

PEREMPTORY  MANDAMUS : 

where  grantable,  1086. 

PERFORMANCE : 

how  pleaded  where  covenants  in  the  affinnative,  522. 

negative,  ib. 
must  be  pleaded  in  terms  of  covenant,  623. 

PERILS: 

insured  against,  939. 
of  the  sea,  953. 

PERJURY: 

persons  convicted  of,  incompetent  witnesses,  877« 

out  may  be  restored  to  their  competency  by  pardon,  if  indicted  at  common 

law ;  but  otherwise,  if  indicted  on  statute,  634,  877»  8. 
copy  of  judgment,  entered  upon  a  verdict  of  conviction,  must  be  pio- 

duced,  878. 

PERMISSION : 

occupation  by,  where  no  defence,  748. 

PETITIONING  CREDITOR'S  DEBT,  212. 

PEW: 

annexed  to  house  by  faculty  or  prescription,  1113. 

how  presumption  of  prescriptive  right  to  pew  may  be  rebutted,  ib, 

extra-parochial  penons  cannot  claim,  ib, 

right  to  sit  in  may  be  apportioned,  t^. 

PICTURES : 

warranty  of,  642. 
libel  by,  1038. 
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PILOT: 

necessity  of  haying,  1011. 

statutes  relating  to,  101 1  n.»  1012  n. 

PISCARY : 

See  FiSHBBT — Common. 

PLAINT: 

proceeding  in  replevin  by,  1 176. 

PLEADINGS: 

in  acconnty  4. 
before  auditors,  6. 
in  adultery,  11,  12. 
assault  and  battery,  29. 
in  assumpsit,  1 1 5 — 1 54. 

•n  bamkryptcy,  246, 

Ml  covenant,  610—523. 

•n  debt  on  bond,  536 — 566. 
oil  bail  bond,  578. 
oil  bond  qf  ancestor  against  heir,  587« 

liens  per  descent,  ib. 
for  rent,  601. 

against  sheriff  for  escape,  616. 

t»  actions  founded  on  penai  statutes,  623. 

t»  detinue: 

non  detinet,  657- 

t»  ^ectment,  728. 

bg  executors: 

executors  maj  plead  same  plea  that  testator  migbt,  801. 

plene  administravit,  outstanding  judgment,  or  bond — how  pleaded, 

801,  802. 
executor  may  plead  outstanding  judgment,  recovered  in  debt  on  simple 

contract,  802. 
several  administrators  may  plead  outstanding  judgment  recovered 

affainst  one,  802,  3. 
of  the  replication  to  plea  on  outstanding  judgment,  how  pleaded,  803. 
in  the  case  of  the  statute  of  limitations,  as  against  executor,  the 

six  years  are  computed  from  the  time  when  action  first  accrued 

to  testator,  803,  4. 
how  computed  in  case  of  administration,  ib, 
difference  between  executor  and  administrator  in  setting  forth  a  right 

of  retainer,  806. 

t»  quo  warranto: 

statute  of  limitations,  1155. 

in  replevin  .* 

m  abatement — eepit  in  alio  loco,  may  conclude  with  prayer  of  judg- 
ment that  count  may  be  quashed,  1189* 
of  the  general  issue,  non  cepit,  1190. 
of  avowries  for  damage  feasant,  1192. 
pleas  in  bar,  1193,  9« 
tor  rent  arrear,  1197. 
property,  1201. 
statute  of  limitations,  ib. 
set-off,  1202. 
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intlander: 

general  issue,  1254. 
statute  of  limitations,  1256 

in  action  on  gtat.for  not  getting  forth  tithes  : 
nil  debet,  statute  of  limitations,  1303, 4. 

til  trespass  : 

general  issue,  1325. 

accord  and  satisfaction,  1326. 

liberum  tenementum,  1327* 

estoppel,  1328. 

license,  1329. 

process,  1332. 

right  of  common,  1333. 

right  of  way,  1334—1340. 

tender  of  amends,  1340. 

•fi  trover : 

general  issue  (new  rules)  and  statute  of  limitations,  1368,  9- 

•»  action  for  use  and  occupation  : 

defendant  cannot  plead  nil  habuit  in  tenementis,  1393. 

PLEDGES : 

at  coDunon  law  and  by  statute  in  replevin,  1176, 7. 

PLENE  ADMINISTRAVIT : 
plea  of,  801. 

POLICY  ; 

actions  cannot  be  maintained  on  contracts  which  violate  public  policy,  56, 7, 

1405. 
of  insurance,  nature  of,  929. 
is  a  simple  contract,  931. 
may  be  altered  by  consent,  931  n. 
how  to  be  construed,  947. 
qf  the  different  kinds  qf  policies,  931. 
qf  the  essential  parts  qf  a  policy,  932. 
See  Insueancr. 

POLL: 

copy  of  poll*  admissible,  632. 

PONE: 

writ  of,  1183. 

POOR  RATE : 

replevin  does  not  lie  for  distress  under,  where  matter  of  appeal,  1172  n. 

but  does,  where  rate  has  not  been  dul^  published,  1173. 

by  Stat.  17  Geo.  11.  c.  38,  party  distraining  for  poor  rate  is  not  to  be  deemed 

a  trespasser,  ab  initio,  for  any  irreguluity  in  warrant  of  appointment,  of 

distress,  or  in  the  rate,  680,  1. 
beasts  of  the  plough  are  distrainable  for,  665  n. 

POSSESSION : 

justification  in  defence  of,  30. 

tortious  possession  sufficient  to  maintain  trespass,  1315. 
right  of  possession  must  concur  with  right  of  property,  in  order  to  main- 
tain  trover,  1352,  3. 
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but  right  of  possession  is  suffident,  without  having  had  actual  possession, 

1354. 
party  cannot  maintain  ejectment  without  having  been  in  possession,  or 

clothed  with  right  of  possession,  at  time  of  ouster,  685. 
how  to  proceed  in  ejectment,  upon  a  vacant  possession,  725. 
what  shall  be  deemed  vacant,  726. 

uninterrupted  adverse  possession  for  twenty  years  will  bar  ejectmcj^^  ^32, 
under  lease,  for  one  year,  sufficient,  748.  ' 

permissive  occupation,  no  bar,  ib. 
necessary,  to  ffive  validity  to  Uen,  1372. 
nnitvof,  415,  1112. 
of  chatteb,  where  not  proof  of  ownership,  1360. 

POUND-BREACH : 
action  lies  for,  678. 

POWER: 

execution  of,  by  assignees  of  bankrupt,  186. 
appointment  by  will,  in  exercise  of,  891. 

PRECEPT: 

not  necessary  to  show  return,  630, 1. 

immaterial  variance  between  precept  alleged  and  proved,  631. 

PREDIAL  TITHES : 
description  of,  1285. 

PREFERENCE : 

voluntary,  202. 

fraudulent,  what  amounts  to,  ib, 

PREMIUM : 

where  assured  is  entitled  to  a  return  of,  1022. 

PRESCRIPTION : 

2  &  3  Will.  IV.  c.  71,  for  shortening  time  of,  424,  1109, 1111. 
prescriptive  right  of  common  is  suspended  only,  by  taking  a  lease  of  the 

land  for  years,  415 :  see  1112.' 
common  appen(knt  ought  not  to  be  claimed  by  prescription,  416  n. 
prescription  for  common  for  cattie  levant  and  couchant  on  messuage,  cum 

pertinentiis,  is  good,  418. 
but  not  if  messuage  has  not  land  or  curtilage  belonging  to  it,  418. 
partv  prescribing  for  common,  in  right  of  a  particular  estate,  may  call,  as  a 

witness,  a  person  who  claims  common  in  tne  same  place,  426,  1195. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  another's  soil,  1196. 
of  claiming  a  rignt  of  way  by  prescription,  how  pleaded,  1337. 

PRESUMPTION : 

of  payment,  as  to  bond,  563. 

statutes  relating  thereto,  ib, 

of  surrender  of  satisfied  terms,  685,  6,  and  n« 

of  death,  where,  753. 

of  loss  c^  ship,  953. 

when  not  aUowed,  stat.  2  &  3  Will.  IV.  c.  71,  s.  6,  II09. 

PRINCIPAL : 

notice  to,  notice  to  agents,  235,  820. 

where  action  must  be  brought  against,  and  where  against  agent,  84  n. 
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PRIORITY : 

of  facta  on  aaine  day,  wlien  it  may  be  isqmred  into,  907^  611. 

PRISON : 

keepers  of  priaona  shall  f^iye  to  persona  desirous  of  charging  a  person  in 
execution  a  note,  in  wnting»  ot  persons  in  their  custody,  by  stat.  8  &  9 
WilL  III.  c.  27,  s.  9,  610. 

such  note  is  evidence  of  persons  being  in  custody  at  that  time,  ib, 

PRIVILEGED  COMMUNICATIONS,  1244, 1255. 

PRIVITY: 

between  plaintiflT  and  defendant,  necessary  to  sustain  assumpsit,  99* 
between  parties  to  bill  of  exchange,  530. 

PRIZE: 

action  will  not  lie  where  impriaonment  is  merely  in  conseqoence  of  taking 
a  ship  as  prise,  910. 

PRIZE  COURTS : 

effect  of  sentence  of  foreign,  1001. 

PROBATE : 

what  executor  may  do  before  probate,  774. 

probate  unrepealed  cannot  be  mipeached  in  temporal  coorta,  776. 

legal  evidence  of  will  of  personalty,  806. 

exemplification  of,  when  allowed,  %b, 

where  not  produced,  what  evidence  held  sufficient,  744. 

PROCESS  2 

justification  under,  32. 

c£  the  difference  between  justification  under  process  by  party  to  the  cause, 

or  stranger,  and  .officer  executing  process,  921. 
final,  not  necessary  to  allege  it  returned,  but  secus  as  to  mesne,  921  n. 
of  inferior  courts,  justification  under,  922. 
of  foreign  court,  923. 

ought  to  describe  party  against  whom  it  is  issued,  924. 
where  officer  may  justify  breaking  open  doors  for  execution  of  process, 

1332. 

PROCLAMATIONS : 

of  fine,  how  proved,  732. 

PROFERT : 

plaintiff,  in  covenant,  must  make  profert,  494  n. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or  acdden^  494  n.» 

1336. 
so  where  deed  has  been  destroyed  by  fire,  494  n. 
where  profert  is  made  in  declaration,  deed  must  be  produced,  ib. 
of  deed,  where  necessary,  1336. 

where  not  necessary,  677* 

PROMISE : 

of  wife  void,  297. 
See  A88UMP8IT. 

PROMISSORY  NOTE :  See  Notbb,  Promisbort. 

PROOF  OF  DEBTS: 

in  bankruptcy,  249* 


INDEX.  1465 

PROPERTY : 

in  bilk  of  exchange  passes  witb  the  biUs,  1369. 

in  exchequer  biU,  passes  by  delivery,  1360. 

where  not  altered,  by  sale  of  goods,  ib. 

in  title  deeds,  in  whom  vesteo,  1362. 

no  property,  plea  of,  its  meaning,  1369. 

absolnte  or  special,  necessary  to  maintain  replevin,  1186. 

so  to  maintam  trover,  1343. 

nature  of  absolute,  1185n.,  1344. 

right  of,  must  be  complete  to  maintain  trover,  1349. 

special,  defined,  1186n.,  1350,  1. 

cases  illustrating  the  nature  of,  1351. 

where  vests  in  purchaser,  406,  7. 

where  vested  by  deliverv,  656. 

where  divested  oy  lUimLl  importation,  656. 

temporary,  where  snflScient  to  maintain  trover,  1362. 

PROTEST : 

statutes  relating  to,  360, 1. 

evidence  o^  where  required,  374,  5. 

where  copy  of  protest  of  foreign  bill  need  not  be  sent,  360. 

PROVISO : 

defendant  must  set  forth  proviso  in  deed  operating  in  his  favour,  495. 
saving  proviso  may  be  given  in  evidence  on  general  issue  in  action  on  penal 

statutes,  623. 
what  will  amount  to  a  forfeiture  of  a  lease  contaxning  proviso  against 

alienation,  470, 1. 

PURCHASE : 

deposit  paid  on,  where  interest  recoverable,  177* 

where  not,  178. 


Q. 

QUAKERS : 

marriage,  22. 

of  recovering  tithe  against,  1283,  4. 

QUANTUM  MERUIT: 

where  this  count  may  be  rendered  available,  68  n.,  9n. 

QXHET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  entries  by  strangers,  466. 
how  the  declaration  must  be  framed  for  breach  of  such  covenant,  466. 
in  what  manner  tiie  averment  of  title  in  party  evicting  ought  to  be  made, 
466,  7* 

QUOD  COMPUTET : 
judgment  of,  4,  6. 

QUO  WARRANTO : 

information  in  nature  of,  1143. 
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R. 
REAL  ACTIONS : 

abolished,  with  ezceptioiiBy  684  n. 

RB-ASSURANCE,  1013. 

REASONABLE  TIME : 

as  to  notice  of  dishopour  of  bill  or  note,  336,  352. 
abandonment,  967»  8. 

RECAPnON : 

after  escape,  by  negligence,  611. 
plea  of,  6l6. 

RECEIPT : 

legal  effect  of,  82,  1133. 

not  conclusive  evidence,  that  party  signing  it  has  actually  received  the 

money,  82. 
receipt  of  rent  is  evidence  of  subsisting  tenancy,  700. 

RECEIVER: 

bow  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within  stat  4  Geo.  II. 

c.  28,  and  may  give  tenant  notice  to  deliver  up  possession,  597  n. 
where  land  is  in  possession  of  receiver,  ejectment  must  be  brought  with 

leave  of  the  Court  of  Chancery,  697. 

RECOGNIZANCE : 

in  what  order  debts  due  on  recogniasanoes  ought  to  be  paid  by  executor, 

786,  and  786  n. 
recognizance  not  enrolled  is  considered  as  a  bond,  787  n. 

RECORD: 

debt  lies  upon  record,  628. 

of  the  plea  of  nul  tiel  record,  594. 

how  tried,  ib. 

of  the  replication  of  nul  tiel  record,  579. 

how  it  must  conclude,  ib, 

of  judgment  thereon,  ib. 

where  record  inter  alios  is  evidence,  1166,  7- 

RECTORY : 

in  ejectment  for  rectory,  what  must  be  proved,  751,  2. 

RE-ENTRY: 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  723,  4. 

REGISTER : 

register  evidence  of  a  marriage^  12, 13. 

omission  in  entry  will  not  m&ct  validity  of  marriage,  13. 

non-parochial  re^sters,  when  evidence,  13. 

reffister,  or  ezammed  copy,  is  evidence  to  prove  christenings,  marriages,  or 

burials,  752. 
registration  of  marriage,  statutes  concerning,  22. 
register  of  merchant  seamen,  statute  concerning,  1231,  2. 

REGISTRY : 

what  proof  necessarv  in  trover  for  certificate  of  ship's  registry,  1378. 
what  ships  are  entitled  to  be  registered,  1216. 
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where  ship  ceases  to  enjoy  privileges  of  British  ship,  1216. 

who  may  De  reffistered  as  owners,  1217. 

at  what  place  &.pa  shall  be  registered,  1218. 

of  the  requisites  of  the  certificate,  1218,  9* 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  1219. 

of  the  transfer  by  bill  of  sale,  1221,  2. 

when  and  how  reg^try  de  novo  is  to  be  made,  1226. 

what  is  required  upon  chan|;e  of  master,  1229* 

penalty  for  detention  of  certificate,  ib. 

evidence,  1230. 

lien  by  reason  of  deposit  of,  1375. 


RELATOR : 

who  may  be,  1151. 
new  rule  concerning,  ib. 


RELEASE: 

plea  of  release  puis  darrein  continuance,  134. 

of  the  plea  of  release  to  debt  on  bond,  563,  4. 

fraud  may  be  replied,  563  n. 

release  by  one  ot  several  obligees  will  bind  all,  563,  4. 

so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the  others,  564. 

whether  such  release  be  by  deed  or  operation  of  law,  ib. 

if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law,  565. 

covenant  not  to  sue  will  operate  as  a  release  by  construction  only,  ib. 

covenant  not  to  sue  must  be  perpetual,  in  order  to  enure  as  a  release,  566. 

covenant  not  to  sue  by  one  of  plaintiff 's  partners,  effect  of,  566  n. 

release  of  all  actions  will  not  mscharge  covenant  before  breach,  523. 

in  what  cases  the  servant  is  a  witness,  for  a  master,  without  a  release,  1096. 

RELIGION : 

of  witness,  876. 

REMAINDER-MAN : 

where  incompetent  witness,  879. 

RENT: 

of  premises  destroyed  by  fire,  447, 1389. 
debt  for  rent  arrear, 

lies  at  common  law  on  lease  for  years  or  at  will,  595. 

lies  by  statute  on  lease  for  life,  though  life  is  continuing,  ib, 

lies  by  statute,  by  executor  of  person  seized  of  rent-service,  &c.,  in  fee 

tail  or  for  life,  ib. 
against  whom  the  action  must  be  brought,  596. 
lessee  for  years,  having  assigned  term,  may  sue  for  rent  reserved,  ib, 
tenant  wilfully  holding  over,  after  notice  by  landlord,  forfeits  double 

the  yearly  vcdne  of  tiie  land,  by  stat.  4  Geo.  11.  c.  28,  ib, 
construction  of  this  statute,  596  n. 
action  on  this  statute  may  be  brought  by  one  tenant  in  common 

without  companion,  597. 
action  on  this  statute  may  be  brought  after  a  recovery  in  ejectment, 

ib. 
tenant  not  delivering  up  possession  after  he  has  given  notice  to  quit, 

forfeits  double  rent  by  stat.  11  Geo.  II.  c.  19,  599. 
tenant  for  a  year  within  this  statute,  599  n. 
of  declaring  m  debt  for  use  and  occupation,  600. 
qf  the  pleadingg  in  debt  for  rent  arrear,  601—605. 

VOL.  II.  3  E 
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rent  reserved  by  |>arol  is  in  eqnal  degree  with  bond  debt  in  the  administra- 
tion of  estates  by  executors,  787  n. 
See  D18TBV88 — Landlord  and  Tbnant-^Notics  to  Quit. 

REPAIRS : 

covenant  to  repair,  474. 
old  premises,  475. 
heir,  though  not  named,  may  sue  on  a  covenant  for  not  repairing,  477. 
heir  mav  recover  damages  for  not  repairing  in  time  of  ancestor,  tb, 
plea  by  neir  claiming  to  retain  money  laid  out  in  repairs,  where  bad,  590. 

REPLEVIN : 

lies  on  any  tortious  taking  of  goods,  as  well  as  a  taking  by  distress,  1172. 

but  not  taldng  things  affixed  to  the  freehold,  1173. 

of  the  inconveniences  attending  the  proceedings  in  replevin  at  common 

law,  1174. 
how  remedied  by  stat  of  Marlebridge,  1174,  5. 
how  to  proceed,  where  defendant  dums  property,  1182. 
of  the  different  forms  of  writs  for  the  removsd  of  proceedings  ont  of  inferior 

into  superior  courts,  1183,  4. 
what  property  the  plaintiff*  ought  to  have  to  maintain  replevin,  1185. 
where  husband  may  sue  alone,  294,  1185. 
qfthe  dedaratum,  1186. 

of  pleas  in  abatement,  1188,  9. 
See  Judgment — Plbadinos — Costs. 

REPLICATION : 

of  replying  de  injuriA  ra&  proprill  absque  tali  causlk  to  son  assault  demesne, 

35. 
of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of  license,  1330. 
where  defendant  insists  on  a  matter  of  interest,  de  injuria  suA  propria 

cannot  be  pleaded  or  replied,  1200, 1330. 
of  replying  to  the  plea  of  liberum  tenementum,  1327. 
plaintiff  may  traverse  the  command,  1328. 

REPRESENTATION : 

to  first  underwriter,  effect  of,  990  n. 

distinction  between  representation  and  warranty,  991. 

action  for  fraudulent  misrepresentation,  650. 

REPUTED  OWNER,  217. 
See  Bankrupt. 

REQUEST : 

where  it  must  be  made  before  action  brought,  106. 

where  not  necessary,  ib, 

where  proof  of,  is  required,  1391- 

RESCUE : 

definition,  1209. 
remedy,  Ut, 
evidence  : 

1.  the  original  cause  of  action,  ib» 

2.  writ  and  warrant,  ib, 

3.  manner  of  arrest,  ib, 

what  constitutes  an  arrest,  1209,  1210. 
of  executing  process  on  Sunday,  1210. 

4.  damase  sustained,  1211. 

for  rescue  of  distresses,  see  Dibtbbss. 
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RESIGNATION : 

bond,  554. 

history  of  law  rdating  to,  general,  ib. 

Btatates  relatmg  to  Bpedal,  556j  7. 

RESPONDENTIA : 

nature  of  the  contnct,  1029. 

difference  between  bottomry  and  reapondentia  and  a  loan,  ib, 

etatates  relating  to  money  lent  upon  respondentia,  ib. 

RESTRAINT: 

of  marriage,  illeaal,  56,  459,  1405. 
of  trade,  where  megal,  56,  543. 

RETAINER: 

may  be  giyen  in  evidence  on  plene  adminiBtravit,  807. 
of  ue  right  of  retainer  by  an  ezecntor,  805. 
executor  de  son  tort  cannot  retain,  ib. 
See  LiBN. 

RETURN: 

of  premium,  1022. 

of  process,  921  n. 

requisites  of,  to  a  mandamus,  1083,  4. 

REVERSION : 

assignee  of  reversion  may  enter  for  non-payment  of  rent,  8cc.^  or  bring 

covenant  by  stat  32  Hen.  VIII.  c.  34,  479,  480. 
assignee  of  part  of,  may  sue  in  covenant,  480  n. 
assignee  of,  may  take  advantage  of  estoppd,  515. 

REVOCATION : 

of  will,  881,  892. 

RIBBONS : 

giving,  prohibited  at  elections,  635. 

RIENS  IN  ARREAR : 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear,  1200. 

RIGHT  TO  BEGIN : 

resolution  of  judges  as  to,  1046. 

RIGHT  OF  SHOOTING : 

what  gives,  898. 

RISK: 

inception  of,  delay  in,  where  it  discharges  policy,  1007. 

ROOKS : 

fer»  nature,  896. 

RULES :  See  Tablb  of  Nbw  Rules  in  Vol.  I.  Ixxxiz.  after  Table  of  Statutes. 


SAILING : 

time  of,  994. 
with  convoy,  997. 

2  e2 
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SALE: 

of  office,  illegal,  648,  9. 

action  cannot  be  maintained  for  price  of  goods  told  upon  credit,  until  the 

time  for  credit  is  expired,  69. 
doctrine  relating  to  the  sale  and  warranty  of  horses,  642. 
in  whom  the  property  is  upon  the  sale  of  goods,  1345. 
under  what  cnmmstances  vendor  may  resell  his  goods,  1348. 
sale  is  complete  by  delivery  of  goods  to  carrier,  406,  7- 
under  what  circumstances  inmLeeper  may  seJl  horse  left  in  his  stable, 

1381  n. 
bill  of,  requisites  of,  to  transfer  ship,  1221,  2. 

SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  at  sea  are  entitled  to 
a  compensation,  137l>  2. 

SATISFIED  TERM : 

presumption  as  to,  685,  6,  and  n. 

SCANDALUM  MAGNATUM  : 

of  the  remedy  for  this  injury,  1241 . 
how  to  declare,  1242. 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in  the  case  of  a 
commoner,  ib, 

SCHOOL : 

keeping,  when  breach  of  covenant,  444. 

SCIENTER: 

must  be  averred  and  proved,  638. 

SCOTLAND : 

where  party  seeking  to  avail  himself  of  law  of  England,  cannot  claim  the 
benefit  of  law  of  Scotland,  142. 

SEA: 

of  plaintiffs  beyond  sea,  at  time  of  cause  of  action,  within  what  time  they 

may  sue,  144. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may  be  sued  on  their 

return,  146. 
perils  of,  953. 

SEAMEN: 

register  of,  statute  concerning,  1231,2. 

qf  their  wageg  : 

agreement  relating  to,  must  be  in  writing,  1231. 

must  specify  the  waffes  and  voyage,  1232. 

mariner  not  obliged   to  produce  the   written  agreement  in  court, 

1233. 
of  the  penalties  imposed  upon  seamen  for  desertion,  t&. 
what  shall  be  deemed  desertion,  t5. 

qf  the  reffulations : 

ship-owners  must  not  advance  to  seamen,  beyond  sea,  more  than  a 

moiety  of  wa^es  due,  1234. 
freight  the  mother  of  wages,  1235. 
if  ship  be  captured,  or  ost  in  the  voyage,  seamen  lose  their  wages. 
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SEAMEN— ccm/^iMMd. 

ship  seized  by  way  of  retaliation,  and  afterwards  restored,  cannot  be 

considered  as  captored,  1236. 
whone  impressed  seaman  is  entitled  to  wages  pro  tanto,  1237. 

qf  the  remedies  far  the  recovery  qf  »eamen*M  wages : 
in  the  Court  of  Admindty,  1238. 
and  at  common  law,  ib, 

SEA-WORTHINESS: 
implied  warranty,  1010. 

SECOND  COMMISSION : 
of  bankrupt,  265,  6. 

SECOND  DELIVERANCE: 

writ  of,  wben  it  must  be  sued,  1203, 4. 

in  what  case  it  operates  as  supersedeas  to  the  retomo  habendo,  1204. 

SEDUCTION  : 
action  for,  1103. 

SEISIN : 

unity  o^  of  land  and  way  over  land,  1112, 1337. 

SEIZURE : 

owner  of  ship,  seised  as  forfeited,  cannot  maintain  trespass,  656  n. 
hostile  seiiure  is  not  necessarily  capture^  so  as  to  defeat  seaman's  daim  for 
wages,  1236. 

SENTENCE: 

of  council  at  war,  where  evidence,  33. 

sentences  of  foreign  courts  of  admiralty  are  conclusive  evidence,  in  actions 

on  policies,  upon  all  subjects  within  their  jurisdiction,  1001. 
where  a  warranty  of  neutnilitv  shall  be  falsified  by  foreign  sentence,  1000, 1. 
but  these  sentences  must  be  legal  sentences,  1003. 

SEPARATE  MAINTENANCE,  460. 

SEPARATE  USE : 

of  wife,  property  settled  to,  271  n.,  2  n. 

SEPARATION : 

effect  of,  between  husband  and  wife,  in  case  of  adultery,  10,  11. 
covenant  by  husband  in  case  of,  459>  460. 

SERVANT: 

See  Mastxb  and  Sibvant. 

carrier  not  protected  from  loss  or  injury  arising  from  felonious  act  of,  401. 

SERVICE : 

of  declaration  in  ejectment,  718,  9. 
of  notice  to  quit,  702,  4. 

SETOFF: 

at  common  law,  146,  566. 

by  statutes,  ib, 

]Mrticulars  of,  149. 

debts  must  be  mutual  and  doe  in  same  right,  1479  569. 

in  cases  of  executors,  147. 

cannot  be  of  debt  barred  by  statute  of  limitations,  148,  569. 

cannot  be  of  a  penalty,  ib. 
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SET-OFF~coii/ifiiM<;. 

redudDg  denuund  under  40f.  doet  not  affiset  juritdictkm  of  anperior 

court,  149. 
cannot  be  ffiren  in  evidence  under  notice^  148. 
to  debt  on  Dond,  566—570. 
cannot  be,  in  replevin,  1202. 

SHARES : 

in  joint  stock  bank  not  within  l7ih  sect,  of  stat.  of  frauds,  857. 

SHERIFF : 

remedy  against,  for  escape, 

at  common  law,  605. 
by  statute,  ib. 


liable  for  escape  after  recaption  on  escape  warrant,  607. 
where  action  ues  against,  tor  false  impnso 


mipnsonment,  907. 

must  appoint  deputies  to  make  replevins^  1174. 

one  sheriff  of  London  may  take  replevin  bond,  1177. 

liable  for  taking  insufficient  pledges,  1180. 

extent  of  liability,  1181,  2. 

cannot  be  made  a  trespasser  by  relation,  241,  131 9>  1320. 

cannot  justify  breaking  open  outward  door  to  execute  process  in  civil 
suit,  1332. 

trover  lies  by  sheriff  against  person  taking  away  goods  seised  in  execu- 
tion, 1351. 

seizure  by,  after  bankruptcy,  what  remedy  ibr,  241. 

SHIP: 

presumption  of  loss  of,  953. 

ship-owners  not  liable  for  embexzlement  by  mariners,  403. 

nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib. 

nor  for  any  loss  by  fire,  404. 

nor  for  jewels,  &c.,  unless  the  value  is  specified,  ib, 

action  against  ship-owner  must  be  brought  by  consignee  of  goods,  407- 

liability  of  ship-owner  for  seamen's  wages,  1238. 

for  repairs,  1239. 
master  of  ship  has  no  lien  on  ship  for  money  expended  in  repairs,  nor  in 

freight  for  wages,  1374. 
sale  of  the  whole  of  a  ship  by  part-owner  is  not  equivalent  to  destruction^ 

so  that  co-tenant  may  maintain  trover,  1365  n. 
master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or  cargo,  1362, 3. 
See  Imburancb — Registry. 

SIMONY : 

statutes  relating  to,  552. 

resignation  bonds,  whensimoniacal,  554. 

history  of  the  law  on  this  subject,  ib, 

how  far  specnl  bonds  of  resignation  are  legalised,  656,  7. 

SLANDER : 

scandalum  magnatnm,  1241. 
of  the  action  for  slander,  1243. 

what  special  damage  sufficient  to  support  action,  1249. 
in  what  case  two  persons  may  join  for  slander,  ib. 
where  Uie  republication  of  slander  is  actionablB,  ib. 
of  the  declaration,  1250. 
meaning  of  the  term  innuendo,  1251,  2. 
office  of  the  innuendo,  ib. 

in  what  case  averment  of  colloquium  is  necessary,  1252. 
jury  to  decide  whether  meaning  is  such  as  is  imputed  by  the  innu- 
endo, 1253. 
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pleadings,  1254. 
evidence,  1256. 
coets,  1258. 
See  LiBBL. 

SOCIETY: 

one  member  of  amicable  society  cannot  maintain  trover  against  another  for 
taking  away  a  chattel  belonging  to  the  society,  1364. 

SOLD: 

bought  and,  notes,  863  n.,  4  n. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM : 

of  pleading  payment  at  common  law  and  by  statute,  562,  3. 

SPECIAL  CASES : 
bow  construed,  974. 

SPECIAL  DAMAGE : 

in  nusance,  1115. 
slander,  1249. 

SPECIALTY : 

assumpsit  will  not  lie  on,  441. 
exceptions  to  this  rule,  441  n. 

SPIRITUAL  PERSON : 

as  to  trading  by,  187,  308,  1127. 

SPIRITUOUS  LIQUORS : 

restraint  of  actions  for  debt  due  for,  54,  5.    See  Hughes  v.  Doane,  Add.  xci. 

SPLINT: 

where  unsoundness,  643. 

STABLE-KEEPER : 

liable  for  the  negligence  of  his  servants,  400. 

STAGE-COACH : 

proprietor  of,  how  far  liable  as  common  carrier,  399>  400. 
See  Cabsibs. 

STAKE-HOLDER  .• 

where  liable,  90  n. 

mere,  not  liable  for  interest,  178. 

STAMP :  • 

amount  of  stamp  duties  on  bills  and  notes,  31 1,  2,  3. 

not  necessary  on  illegal  agreement,  58. 

where  unstamped  instrument  may  be  looked  at  by  court,  1397  n. 

stamp  must  be  of  proper  denomination,  315. 

where  new  stamp  is  required  on  biU  of  exchange,  ib. 

on  policy  of  insurance,  944,  5,  6. 
STANDING  CORN : 

where  it  goes  to  devisee  of  land,  1 356. 

STATUTE  MERCHANT  OR  STAPLE : 

in  what  order  to  be  pud  by  executors,  786« 

STATUTES :  See  Tablb  of  Statutbb  in  Vol.  I.,  after  Names  of  Cases. 
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STATUTORY  PROTECTION : 
who  entided  to,  912* 

STOCK: 

whether  bond  for  Becaring  money  paid  for  stock-jobbing  differenoe*  be 
goodj  89  n. 

STOLEN  HORSES : 

statute  regulations  as  to,  1348,  9. 

STOPPAGE  IN  TRANSITU : 

nature  of  this  right,  1260. 
who  may  exercise  i^  1261. 
See  Tbanbitus. 

STRANDING : 

loss  by,  what  constitutes,  942. 
what  not,  943. 

STRANGER: 

coyenant  for  act  of,  binding,  500,  1. 

STREET : 

dedication  of  way  in,  1334,  5. 

SUBSCRIBING : 

witness,  must  be  called,  537- 
to  will,  879. 

or  other  instruments,  1020,  and  n. 
exceptions  to  tiiis  rule,  538. 

SUBSCRIPTION : 

proof  of  will  by,  879. 

SUIT: 

commencement  of,  what  now  is,  152  (m),  366. 

SUNDAY : 

date  of  bill  on,  317. 
sale  of  horse  on,  647. 
execution  of  writ  on,  1210. 

SUMMONS : 

writ  of,  now  commencement  of  actbn,  152  (m),  366. 

SUPERSEDEAS : 

evidence  that  commission  or  fiat  issued  on  a  particular  day,  266. 

SUPPRESSION : 

in  insurance,  989- 

defence  on  this  ground  must  be  specially  pleaded,  117, 1010. 

SURCHARGE: 
of  common,  423. 

SURETY: 

when  action  will  lie  against,  72. 

when  not,  81. 

when  discharged,  364.  ^      ,    ,       ^      *   , 

prmcipal  cannot  be  released  without  its  operatmg  for  the  benefit  of  the 

surety,  386. 


a- 
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SURRENDER  : 

defendant  discharged  oat  of  caatodv  on  giving  bail-bond,  cannot  aurrender 

himself  without  assent  of  sheim,  678,  and  n. 
presumption  of  surrender  of  satisfied  terms,  685,  6,  and  n. 
by  Stat,  of  frauds,  leases,  &c.  cannot  be  surrendered  without  deed  or  note 

in  writing,  838,  1387. 
heir  of  copyhold  estate  may  surrender  before  admittance,  689  n. 
until  admittance  of  surrenderee,  copyhold  remains  in  the  surrenderor, 

690  n. 

SWEAR  IN : 

mandamus  to,  where  colourable  tide  in  two  sets,  1071* 


T. 

TAX: 

a  wager  on  the  amount  of,  illegal,  1405. 

TAXABLE  ITEMS : 

in  bill  of  attorney,  160, 1. 

TENANCY: 

at  will,  not  favoured,  698. 
from  year  to  year,  698,  9. 

TENANT: 

is  not  permitted  to  object  to  title  of  landlord,  515,  688,  1 199* 
qualifications  of  this  rule, 

where  attornment  hj  mistake,  688,  1199. 

where  lease  has  expired,  688. 

or  in  case  of  defeasible  title,  1199  n. 
when  liable  in  use  and  occupation,  1385. 
duty  of,  on  flocpiration  of  term,  1388,  9. 
wilfully  holding  over,  penalty  for,  596,  9. 
what  are  fixtures  as  between  lan^ord  and  tenant,  1356. 
See  NoTiCB  to  Quit. 

TENANT  IN  COMMON : 

of  account  by,  against  his  companion,  2. 

how  he  must  dedare  in  ejectment,  715. 

of  trespass  by,  against  his  companion,  for  mesne  profits,  765. 

may  jom  in  action  for  nusance,  1118. 

must  join  in  trespass  <}.  c.  f.,  1317- 

of  trover  by,  agamst  his  companion,  1364. 

of  joining  m  actions  by,  1118, 1193. 

TENDER: 

bank-notes,  legal,  where,  153. 

plea  of,  in  assumpsit,  150. 

form  oT,  152. 

what  good,  150. 

at  what  time  must  be  made,  152. 

tender  and  refusal  equivalent  to  performance,  114. 

by  magistrates,  915,  6. 

in  case  of  irregular  distress,  680. 

for  damage  done,  1196,  1340. 
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of  arrears  of  rent,  1901. 

effect  of,  before  and  after  impoimdiiig«  tft. 

cannot  be  pleaded  in  replenn  under  atat.  21  Jac.  1,  c.  16,  lt!l6>  7- 

bat  ni«7  io  treqwaa,  1340. 

TERM: 

outatandingy  where  it  ban  an  ejectment^  686,  6. 
aatiafied,  preaomption  of  aurrender  o^  686,  and  n. 
enlargement  of,  716  n. 

TERMINI: 

how  pleaded,  1339. 
new  rule  as  to,  ib. 

TERRIER: 

when  eridenoe,  1307- 

THEATRES: 

nnlioenaed,  60,  563. 

TIMBER : 

where  exempt  from  tithe,  1286,  7- 

late  deeiflion  of  Ld.  Cottenham  thereon,  1287. 

treea  growing  in  hedge-rowa  tithable,  ib. 

who  may  maintain  trover  for  timber  cut  down,  1344. 

TIME: 

computation  of,  206,  7>  919- 

not  eaaence  of  contract  in  aale  of  chattela,  1348. 

TIME  BARGAIN : 

where  not  illegal,  58,  9. 

TITHES: 

definition,  1281. 

remedy  for,  by  atat.  32  Hen.  VIII.  c.  7, 1282. 

remedy  for  recovering  amaU  tithea  under  40«.,  by  application  to  two  J.  P., 
1283. 

extended  to  all  tithea  under  £10,  ib, 

provisions  of  stat.  2  &  3  Edw.  VI.  c.  13,  for  not  setting  out  tithes,  1284. 

predial  tithes,  1285. 

of  wood,  1285,  6,  7. 

small  tithe,  1287* 

parol  agreement  for  retaining  tithea  is  ffood,  1289. 

second  section  of  stat.  2  &  3  Edw.  VI.  relating  to  tiie  remedy  in  Eccle- 
siastical Court  and  costs,  1291* 

third  section,  as  to  the  tithe  of  cattie  feeding  on  waate,  1292. 

fourth  tecHoH  as  to  eflwmpftoM,  ib, 

qf  exemption  qf  knfmen  at  common  lam : 

1.  Dy  composition  real,  1295. 

2.  de  modo  decimandi,  1305,  6. 

stat.  2  &  3  Will.  IV.  c.  100,  shortening  time  required  in  claims  of 
modus  or  exemption,  1296,  7* 

qf  the  person  to  whom  tithes  are  due,  1300. 

party  bringing  action  must  be  entitled  to  titiies  at  time  of  severance, 

1301. 
action  must  be  brought  by  party  grieved  only,  ib. 

may  be  maintained  by  and  against  executors,  1302. 
against  whom  the  action  may  be  brought,  ib. 
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TITHES--MilMiiie(<. 

deeJaraium: 

not  necesnry  to  set  forth  title^  1302. 

evidence: 

possession  primA  facie  evidence  of  title,  1304. 

what  may  be  given  in  evidence  on  general  issue,  1305. 

new  statutes  for  the  commutation  of  tithes,  1309 — 1311. 
See  Judgment — Plsadings — ^Vbbdict. 

TITLE: 

covenants  for,  462. 

vendor  of  lease,  bound  to  produce  landlord's,  181. 

slander  of,  1247. 

time  for  making  out,  179. 

TITLE  DEEDS  : 

property  in,  in  whom  vested,  1362. 

TOLLS : 

assumpsit  for,  67. 
thorough,  67  n. 
traverse,  ib. 

TRADE: 

covenant  not  to  carry  on  particular,  444. 

infant  cannot  trade,  125,  6. 

of  bonds  in  restraint  of,  543. 

exclusive  rights  of  trading  in  boroughs  abolished,  1 163. 

TRANSITUS : 

doctrine  of  stoppage  in  transitu,  1260. 

who  shall  be  considered  as  capable  of  exercising  this  right,  1261. 

under  what  circumstances  the  transitns  shall  be  considered  as  continuing, 

1263. 
where  the  transitus  is  determined,  1272. 
how  far  the  nep^ociation  of  the  bill  of  lading  may  tend  to  defeat  the  right 

of  stopping  m  transitu,  1278. 

TREATING : 

at  elections,  634. 

TREES: 

trespass  for  cutting  down,  1314. 
property  in,  1314,  1344. 
See  Timber. 

TRESPASS : 

for  crim.  con. :  See  Adultery. 

where  case,  or  trespass,  is  the  proper  remedy,  430,  680. 

where  it  does  not  he  against  sheriff,  241. 

evidence,  1340. 

damages,  1342. 

of  trespass  ^uare  clauaum  fregit,  1312,  3. 

wnere  it  may  be  maintained,  1312 — 1318. 

where  trespass  will  not  lie,  1318 — 1321 . 

qf  the  deelaratum,  1321 . 
tf  the  general  i$9ue,  1325. 
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TRESPASS— comMMal. 

qf  ike  flea  <^Ubenm  ieiumewhtm^  1327* 

ol  tlie  new  assignment,  1338. 
See  VsNUC  — Accord  and  Satispaction — Estoppsl —  Licsmsb  — 

Pbocssi — ^Way — Tbndbr— Costs. 

TROVER: 

reqmeUee  to  mmintam  the  adum : 

1.  absolute  or  special  property,  1343. 

nature  of  absolute  property,  1344. 

the  light  of  property  must  be  complete,  1349. 

speciu  proporty  demied,  1350, 1. 

2.  rignt  of  possession,  1352, 3. 

3.  personal  goods — ^troyer  will  not  lie  for  tlungs  fixed  to  the  free- 

hold, 1354. 

4.  wrongful  conyernon,  1358,  9. 

what  shall  be  considered  as  a  conversion,  16. 1367>  1379. 
by  wham  trwer  coMmot  be  mamtamed:. 

by  one  tenant  in  common,  &c  against  another,  1364. 

but  if  tenant  ia  common  deetroy  the  thing  in  conmion,  trover  win  lie, 

1365. 
nde  that  tenant  in  common  cannot  maintain  trover  against  his  com- 
panion, holds  only  where  the  law  considers  the  possession  of  one  to 
oe  the  possession  of  both»  1366. 

decJaraiicm^  %b. 

plea: 

not  guilty,  1368,  9. 

what  may  be  given  in  evidence  under  it,  1369. 

statute  ot  limitations,  1370. 

evidence: 

what  necessary  to  support  the  action,  1378. 
what  necessary  to  prove  conversion,  1379* 
See  Costs— Judgmbnt—Libn—Vbnub. 

TRUST  :— 

under  what  circumstances  court  will  presume  an  outstanding  term  surren- 
dered, 685,  6,  and  n. 

if  it  appear  that  legal  estate  is  outstanding  in  another  person,  cestui  que 
trust  cannot  recover  in  ejectment,  ib. 

devisee  or  executor  in  trust  may  be  a  witness  in  support  of  will,  880. 

TURBARY ; 

common  of,  414. 

TURNIPS  : 

tithe  of,  new  statute  concerning,  1305. 


U. 


UNCERTIFICATED  BANKRUPT : 

where  he  may  sue,  245. 

cannot  retain  property  against  assignees,  1321. 

UNDERLEASE : 

no  breach  of  covenant  not  to  assign,  471. 
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UNITY  OF  POSSESSION : 

where  mupennon  only  of  right,  and  not  an  extinguishment,  415,  1112, 
1337. 

UNSOUNDNESS: 

•   in  horses,  what  eonatitatee,  643. 
where  splint  is,  ib, 

UNSTAMPED  INSTRUMENT: 

not  adnusttble  in  evidence,  747  n. 

for  what  purpose  it  may  be  looked  at,  1396  n.,  7  n. 

USE  AND  OCCUPATION : 

where  assumpsit  for  rent  arrear  might  have  been  maintained  at  common 
law,  1386. 

of  Stat.  11  Geo.  II.  c.  19,  s,  14,  which  gives  the  action  for  use  and  occupa- 
tion, t&. 

form  of  declaration,  1386. 

where  use  and  occupation  lies,  1386,  7. 

occupation  of  tenant  of  defendant  is  occupation  of  defendant,  1389. 

lies  tor  constructive  occupation,  ib, 

defendant  cannot  plead  nil  habuit  in  tenementis,  or  impeach  the  plaintiff's 
tide,  1393. 

USURY: 

statutes  concerning,  322,  3. 

how  the  plea  of  usury  must  be  framed  to  debt  on  bond,  563,  4. 

bills  payable  at  or  within  twelve  montiis  not  subject  to  usury  laws,  324. 

this  provision  to  remain  in  force  until  Ist  Jan.  1844,  by  4  &  5  Vict.  c.  54, 

Aad.  zdi. 
bond  originally  good  cannot  be  avoided  in  the  hands  of  a  bon&  fide  holder, 

on  the  grouna  oif  subsequent  usury,  559. 
where  substituted  security,  given  for  security  tainted  by  usury,  is  void,  ib. 


V. 

VACANT  POSSESSION : 

how  to  proceed  in  case  of,  725,  6,  7. 

VALUE  RECEIVED : 

not  essentially  necessary  to  insert  in  bill  of  exchange,  320. 
though  omitted,  debt  ^nll  He,  530. 

VARIANCE : 

what  will  be  fatal  in  assumpsit,  103. 

in  an  action  on  a  bill  of  exchange,  366. 

immaterial,  between  writ  and  condition  of  bail-bond,  572. 

where,  on  the  face  of  a  receipt,  it  appears  that  money  was  paid  for  a  horse, 
defendant  cannot  prove  a  different  consideration,  in  order  to  take  advan- 
tage of  a  variance,  649. 

objection  on  ground  of,  much  obviated  by  statutes,  518. 

VAULT: 

mandamus  to  bury  in  particular,  will  not  lie,  1080. 
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VENUE : 

new  raHib,  1186. 

qf  lading  the  vemte  In  oeHom : 
for  adulterjr^  11. 

araanlt  and  battery,  27. 

aasnmpait,  101. 

covenant,  493. 

debt  on  bond,  dated  abroad,  535. 

debt  on  judgment,  594. 

debt  by  executor  of  one  adaed  of  rent  aerrice,  &c.,  595  n. 

debt  for  rent  azrear,  600. 

debt  for  eacape,  615. 

on  penal  atatutea,  621. 

ejectment,  714. 

ulae  impriaonment,  909. 

nnaance,  1120. 

replevin,  1186. 

treapaaa,  1315,  1321,  2. 

trover,  1366. 

VERBAL: 

gift  of  cbattel,  1347. 

VERDICT; 

in  actiona  againat  jomt  treapaaaera^  36. 

in  ejectment,  759»  760. 

in  lioel  may  be  general,  1052. 

in  debt  on  atat.  2  &  3  Edw.  VL  for  not  aetting  out  titbea,  1307- 

for  defendant  againat  the  weight  of  evidence  in  pemal  actiona,  1308. 

on  any  fact  diatmctly  put  in  iaaue,  effect  of,  1328. 

VESTING  ORDER: 

by  Inaolvent  Debtora  Goort,  1349- 

VESTURA  TEKBM : 

peraon  entitled  to,  may  maintain  treapaaa,  1313. 

VICAR : 

claim  of  tithea  by,  by  endowment  or  preacription,  1287, 1301 . 

VOID  AND  VOIDABLE : 

whether  bond  of  infant  be  void  or  voidable,  560  n. 
what  covenanta  are  void,  459- 

VOLUNTARY  PREFERENCE : 

in  contemplation  of  bankruptcy,  202. 
hiatory  of  thia  doctrine,  ib. 

VOTE: 

when  thrown  away,  1155. 

VOYAGE : 

illegal,  985. 


w. 


WAGER : 

of  law,  aboliahed,  64  (I), 
policy,  1013. 


INDEX.  1481 

WAGEBr-conimued. 

impolicy  of  considering  wagen  as  valid  oontraets,  1398. 
cases  wnere  the  wagers  have  been  holden  to  be  kgai»  1398*  9. 
fonn  of  action  for  recovery  of  a  wager,  1400. 

of  illegal  wagen,  16. 

1.  prohibited  by  statute,  1400, 1. 
3.  contrary  to  public  policy,  1405. 

3.  leading  to  improper  inquiries,  %b. 

4.  injurious  to  tnira  persons,  and  leading  to  indecent  evidence,  1406. 

WAIVER: 

of  notice  to  quit,  705. 

of  forfeiture,  707,  8. 

parol  evidence  of,  of  written  contracta,  867* 

WALL: 

property  in,  1315. 

WARRANT: 

party,  justifyinff  under  wairant,  must  set  it  forth  in  lus  plea,  33,  921. 
no  action  sliall  oe  brought  affiunst  constable  for  an  act  done  under  a  jus- 
tice's warrant,  until  £mand  of  copy  of  such  waziant,  916,  7»  8. 

WARRANT  OF  ATTORNEY: 

given  by  infant  is  void,  129. 

to  confess  judgment,  must  be  attested  by  an  attorney,  231  n. 

WARRANTY: 

of  the  sale  and  warranty  of  horses,  642. 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise  seUer  is  not 

liable,  except  on  the  ground  of  fraud,  ib* 
doctrine  of  sound  price  being  equivalent  to  warnmty  is  now  mFertumed,  ib. 
roaring,  unsoundness,  643. 
crib-biting  is  not,  %b. 

how  party  mxf  proceed  where  warranty  is  false,  644. 
form  of  aedaring  on  a  warranty,  646. 
trial  of  horse  means  a  reasonable  trial,  ib. 
condition  of  sale  that  purchaser  of  horse,  warranted  sound,  shall  return  it 

within  two  days,  does  not  extend  to  age  of  horse,  646,  7* 
how  to  declare  where  contract  of  warranty  is  open,  648. 
receipt,  containing  warranty,  if  stamped  with  receipt  stamp,  will  be  good 

evidence,  649* 
for  warranty  in  policies,  see  Insurancv. 

WARREN: 

free,  franchise  of,  896. 
whether  grouse  be  bird  of,  §6. 
Manwood's  description  of  birds  of,  %b, 

WASTE: 

breach  assigned,  that  defendant  had  committed  waste,  is  not  supported  by 
evidence  that  he  had  not  used  the  premises  in  a  husbandlike  manner, 
524,  5. 

WATERCOURSE : 

what  enjo}rment  of  water,  in  any  particular  manner,  gives  a  right  to  party 

so  enioying  it,  1110,  1. 
artificial,  law  as  to,  1111. 
See  Fish  CRY. 
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WAY: 

of  the  diffsrent  kinda  of  wftvi,  1334. 
how  a  prirate  way  may  he  claimed  ^ 
by  grant,  1336. 

preacriptioii*  1337. 

effect  of  unity  of  poBseesion,  415  n.,  1337. 

where  it  extingaithee,  1112»  1337. 

where  it  tuepende  only,  1 1 12. 

custom,  1338. 

express  resenration,  ib. 

necessity,  ib. 
how  to  plead  a  right  of  way,  1339. 
replicatioa  thereto,  ib. 

enjoyment  '*  as  of  right,*'  meaning  of,  1112. 
extent  of  right,  question  for  jury,  1113. 
adrerse  user,  what  not  sufficient  1112. 

eflfoct  of,  for  twenty  years,  ib. 
where  a  dedication  of  way  to  the  public  maj  be  presumed,  1334,  5. 
permitting  the  public  to  hare  the  nee  use  of  a  way  for  six  years  is  sufficient 

evidence  of  a  derdiction,  where  no  bar  has  been  put  up,  1335. 
but  dedication  must  be  with  deliberate  purpose,  ib. 
dedication  of  way  to  tiie  public  is  not  a  transfer  of  the  absolute  property 
of  tiie  soi^  1334. 

WHARFINGER : 

lien  of,  405  n.,  1374. 

WIFE: 

letters  of,  when  evidence,  22,  3. 

confession  o(  not  evidence,  where,  ib. 

where  witness  of  necessity,  749. 

where  payment  by,  does  not  take  case  out  of  statute  of  limitations,  296. 

coverture :  See  Baron  and  Fmum. 

separate  property  of,  271  n.,  2  n. 

WILL : 

of  personal  estate,  how  proved,  806. 

of  tiie  execution  of  a  wul  of  land,  under  the  old  law,  870. 

of  real  and  personal  estate  under  new,  891. 

will  of  copynold  land  is  not  within  the  statute  of  frauds,  871. 

surrender  to  the  use  of,  pot  necessarv,  871. 

sixth  section  of  the  statute  of  frauds  rdating  to  tiie  revocation  of  wiUs, 

881. 
of  the  different  acts  of  revocation,  882—889. 
of  implied  revocations,  885. 
Stat.  7  Will.  IV.  &  1  Vict.  c.  26,  amending  the  law  relating  to  wills,  889 

— 894. — See  Tablb  or  Statutbs  in  vol.  L 

WINDOWS : 

action  for  darkening,  1108,  9. 

WITNESS: 

competency  of,  under  stat.  3  &  4  Will.  IV.  c.  42,  s.  26,  27,  825  n.,  1097,  8, 
1195. 

qf  the  neeeseary  quaUficatioks  qf  witnesses : 

1.  use  of  reason,  876. 

2.  such  religious  belief  as  to  be  sensible  of  the  obligation  of  an 
oath,  ib. 
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WITNESS— con/tmMJ. 

3.  not  convicted  of  any  infamous  crime,  877* 

4.  not  influenced  by  interest,  878. 

to  disqualify  a  witness  on  the  sround  of  his  having  been  convicted  of  an 

infamous  offence,  a  copy  of  the  judgment  entered  on  the  record  of 

conviction  must  be  produced,  ib, 
certificated  bankrupt  naving  released  assignees,  may  prove  property  in 

himsd^  but  cannot  prove  his  own  act  of  bankruptcy,  266,  7. 
and  this  rale  holds  on  cross-examination,  267. 
where  certificated  bankrupt  is  not  a  witness,  393. 
where  bankrupt's  declarations,  in  explanation  of  his  own  act,  are  ad«- 

missible,  267,  8. 
where  an  uncertificated  bankrupt  may  be  a  witness,  268. 
where  a  creditor  may  be  a  witness,  269. 
where  assignee  may  be  a  witness,  %b, 
husband  and  wife  cannot  give  evidence  either  for  or  against  each  other, 

299. 
acceptor  of  bill  of  exchange  may  prove  that  drawer  had  no  effects  in  his 

hsmds,  375. 
payee  and  indorser  may  prove  bill  void  for  want  of  stamp,  %b, 

or  for  usur^,  ib, 
in  an  action  by  mdorsee  against  drawer,  payee  may  prove  consideration  foi^ 

indorsement,  375,  6. 
indorser  of  note  who  has  received  money  from  the  maker  to  take  it  up, 

may  prove  the  note  satbfied  in  an  action  by  indorsee  against  maker, 

393. 
book-keeper  to  carrier  is  a  good  witness,  without  release,  413. 
so  a  journeyman  to  a  baker,  1096. 

or  a  derk,  t6. 
so  are  factors  and  brokers,  825,  6. 
where  a  person  prescribe  for  common  by  virtue  of  a  custom  within  a 

manor,  anoUier  commoner  is  uot  a  good  witness,  426,  1 194. 
but  where  a  person  prescribes  for  common  in  respect  of  a  messuage,  ano- 
ther commoner,  claiming  common  in  respect  ot  another  messuage,  may 

be  a  witness  to  support  the  right,  426. 
secus,  if  called  by  plamtiff  to  negative  defendant's  right,  ib, 
execution  of  instrument  must  be  proved  by  subscribiDg  witness,  537,  879, 

880. 
exceptions  to  this  rule  where  subscribing'  witness  becomes  interested,  538. 
or  dead,  ib. 
or  insaue,  ib, 
or  infamous,  ib. 

or  is  absent  in  a  foreign  country,  ib, 

or  intelligence  cannot  be  obtained  of  him,  upon  fair,  serious,  and 
diligent  inquiry,  ib, 
^  generally,  production  of  instrament,  in  pursuance  of  a  notice,  does  not 

supersede  the  necessity  of  proving  it  by  subscribing  witness,  879,  880, 

1020  n. 
party  escaping  may  be  a  witness  to  prove  a  voluntary  escape,  618. 
m  action  tor  bribery,  party  giving  or  receiving  bribe  may  prove  the  fact, 

633. 
so  person  claiming  to  be  first  discoverer  may  be  a  witness,  ib. 
person  who  has  been  convicted  of  perjury  at  conunon  law  and  pardoned,  is 

a  competent  witness,  634,  877. 
tenant  in  possession  cannot  be  a  witness  to  support  his  own  possession,  752. 
a  person  who  is  employed  to  sell  goods,  and  is  to  receive  for  his  trouble 

whatever  money  ne  can  procure  for  them  beyond  a  stated  sum,  is  a 

competent  witness  to  prove  the  contract  between  buyer  and  seller,  826. 
VOL.   u.  3  F 
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WITNESS— «m<»fiii«rf.  '   ' 

servant  is  a  good  witness  in  an  action  by  master  for  battery  of  servant* 

1102. 
80  the  daughter  is  a  good  witness  in  an  action  brought  by  the  fiither  for 

seduction,  1104. 
where  one  of  several  partners  may  be  a  witness,  1141. 
where  a  partner  cannot  be  a  witness,  1142. 
declarations  of  persons  under  whom  defendant  makes  cognisance  are  not 

evidence  for  the  plaintiff,  1193. 

Btt  EVIDBNCB. 

WORDS : 

actionable  in  themselves,  1243. 

how  to  be  construed,  1246. 

words  not  actionable  in  themselves,  1248,  9« 

subsequently  spoken  may  be  given  in  evidence,  1047  n. 

5m  Libbl — Slandbb. 

WOfeK  AND  LABOUR : 

new  rule  containing  count  for,  66. 

uncertificated  bankrupt  may  maintain  action  for,  245. 

WRIT: 

of  inquiry,  under  stat.  8  &  9  Will.  III.  c.  11,  may,  by  3  &  4  Win.  IV.  c 
42,  8.  16,  be  executed  before  sheriff,  unless  otherwise  ordered,  584  n. 


THB   END. 


William  .Stovena,  Frinter.BeU  V«rd,  TempU  Bar. 
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